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CASE S

DECIDED IN

THE COURT OF SESSION.

1844-5.

WINTER SESSION.

The Marquis of Hastings.—Sol.-Gen. Anderson— G.Bell—Mure. JJ0. ],

Lady Sophia Hastings.—Rutherfurd—Cowan.

Lady Edith Hastings.—H. J. Robertson. Th«M»i\|«'» «'

Lord Henry Hastings Lord Advocate M'Neill—Marshall. Hastluas, fto.

Mutual Declarators.

Entail—Clause.—The estate of A was entailed in a marriage contract upon the

acini of the marriage and their heirs, heirs-male being called before heirs-female,

under this provision, that in the event of there being only one son " of this pre-

teot marriage" who shall succeed to the estate of B, his second son, and failing a

•ecood son, bis eldest daughter, should succeed to the estate of A ; but in the

rrwi of there being two sons " of this present marriage,*' that the second should

wrceed to A if the eldest should succeed to B ; and that the succession to A, in

oae any of the heirs "of this marriage" shall succeed to B, "shall take place

according as is above mentioned in all time coming." An only son of the marriage

succeeded to both estates, and on his death was succeeded in both by his only child,

• daughter. On her death, leaving children,—Held, in conformity with the opinions

of » majority of the whole Judges, 1st, That the provision and exclusion in the

ortail of A did not apply to her eldest son, even though he bad succeeded to B ; but,

id, That having acquired right to B during bis mother's life under a transaction,

•auctioned by Parliament, whereby it was given in lieu of an English estate to

vtiich he had an indefeasible right of succession, he had not succeeded thereto in

<W Deso/oF of the provision and exclusion in the entail ; on each of which grounds

it *as preferred in a competition for the succession under the entail with bis

cUatsuter. and with his second son and eldest daughter.

A



CASES DECIDED IN THE

No. 1. Jane Mure, Countess of Glasgow, was proprietor in fee-simple of

"i2~~i844 t'ie e8tate °f Rowallan. In 1720, on the marriage of her eldest daughter,

] st Division. Lady Jane Boyle, to Colonel James Campbell, brother of the Earl of

Lor<OVood. L00(joun) snej wjtD consent of her husband, entailed that estate in the

marriage contract. The destination was to the Countess herself and

Hha*UnaIq&c"fner husband in liferent, and the heirs-male of his body in fee; which

failing, to the heirs-female of such heir-male, the eldest excluding the

rest; " which also failzieing, to the said Lady Jean Boyle, and the heirs -

male to be lawfully procreate of her body of the said marriage, and the

heirs-male of their bodies ; which failzieing, to the heirs-female to be pro

create of the body of the heir-male of the said marriage, the eldest always-

secluding the rest, and succeeding without division, as said is; which

failzieing, to the heirs-female to be lawfully procreate of the said Lady-

Jean Boyle her body of the said marriage, and the heirs-male or female

of their bodies, the eldest heir-female always secluding the rest, and suc

ceeding without division, as said is."

By a subsequent clause of the deed, posterior to the entailing clauses,

it was provided and declared, and appointed to be contained in the infeft-

ments to follow thereupon, " that in case it should fall out that there be

only one son of this present marriage procreate betwixt the said Master

James Campbell and Lady Jean Boyle, who shall succeed to the honours

and estate of Loudoun, though there be daughters, then and in that case

it's hereby declared, that the second son of this only son of this marriage

shall succeed to the said estate of Rowallan ; and failzieing a second son,

then the eldest daughter of this only son is to succeed to the said estate,

and who shall be obliged to marrie and carrie the arms of Rowallan, in

the terms and under the irritancies of the tailzie above mentioned ; but

if there be two sons of this present marriage, then the second son is to

succeed to the estate of Rowallan, in case the eldest son shall succeed to

the estate of Loudoun ; and that the succession to the said estate of Row

allan, in case any of the heirs of this marriage shall succeed to the estate

of Loudoun, shall take place according as is above mentioned, in all time

coming ; And so soon as the son of this marriage, or others aforesaid, shall

accept of the honours and estate of Loudoun, then the rents of the said

estate of Rowallan are to be managed and improven for the use and be

hoof of the next heir of tailzie, who shall succeed to the said estate of

Rowallan in manner foresaid, and that at the sight and by the advice of

Alexander Earl of Eglintoun," &c.

The Earl and Countess of Glasgow died without heirs-male, and their

daughter, Lady Jane, succeeded to the estate of Rowallan under the above

destination. Of her marriage with Colonel Campbell there was only one

son, James Mure Campbell, who, upon his mother's death in 1733, made

up titles to Rowallan under ihe entail. In 1782, he succeeded to the

earldom and estate of Loudoun. He had only one child, Flora Adelaide,

who, upon his death in 1783, succeeded him in the honours and estate of
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Loudoun, and also in the estate of Rowallan, to which she made up titles No. 1 .

tinder the entail. In 1804, she married Francis Earl of Moira, afterwards,, "TT-.,,,.
Nov. 12 184-41.

first Marquis of Hastings, by whom she had several children. She sur-The Marquis of

vived her husband, and died in 1840, in possession of the estate of H",inss> &c-

Rowallan, having been divested of the estate of Loudoun in the manner

after mentioned.

On her death, her eldest son, George the second Marquis of Hastings,

succeeded to the honours, having previously, upon his father's death,

acquired right to the estate of Loudoun in the manner to be imme

diately stated. As to the estate of Rowallan, a competition for the suc

cession to it, under the entail in the marriage contract, arose between

him, (the Marquis ; *) Lady Sophia Hastings, his eldest sister ; Lady

Edith, his eldest daughter ; and Lord Henry, his second son, (born sub

sequent to the Marchioness's death.) The questions at issue were

raised in actions of declarator at the instance of the respective claimants.

In order to explain the first and most important of these questions, it is

necessary to state the manner in which the late Marquis became possessed

of the estate of Loudoun.

At the time of, and for some time subsequent to, the marriage of Flora

Countess of Loudoun, the estate of Loudoun was held by her in fee-

simple, as it had been by her ancestor at the date of the entail of Rowal

lan in 1707. Some years after her marriage, however, she, with the view

of providing means for paying the debts of her husband, then Earl of

Moira, agreed that the estate of Loudoun should be given as an equiva

lent for certain English estates in which he had a life interest, and which

were settled in remainder upon his issue male, so as to permit these Eng

lish estates to be sold for payment of the debts. This arrangement was

carried into effect by means of certain Acts of Parliament, under autho

rity of which certain deeds were executed, whereby the estate of Loudoun

was alienated from the Countess and her heirs, and settled upon the par

ties who had been in right of the English estates, thereby liberated from

the devise in their favour, and enabled to be sold. These deeds were in

the form of entails executed by the Countess, and were framed upon the

principle of creating and protecting in the Earl and his issue male interests

in the estate of Loudoun as nearly identical with those which they had

in the English estates for which it was substituted, as the principles

of conveyancing of the two countries would admit of. Accordingly, the

Earl of Moira was made the institute, and brought under strict fetters,

as, by the English deeds, he, holding merely a life interest, had no power

to defeat the rights of his issue male in the English estates; and his

• After the death of Georgp, the second Marquis, which happened in the

rewe of the suit, his son, Paulyn, the present Marquis, was sisted as a party in

ha room.
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No. 1. eldest son and other issue male were the substitutes; and there was

Nov TiTis-H a Provi8i°n t0 this effect, that the Earl, with consent of his eldest son,

The Mai euUot after arriving at the age of twenty-one, should have power to dispose

»»"»g»> o- 0f tne estate in any way he chose ; and that, after his death, the eldest

son should, on arriving at twenty-one, have full power of disposing of

the estate.

Under these deeds, George, the second Marquis of Hastings, succeed

ed to the estate of Loudoun in fee-simple upon the death of his father,

the first Marquis, in 1826. In these circumstances he maintained, that

not having succeeded to the estate of Loudoun under the old investitures,

or as heir to his father or mother, but having right to it under the Acts

of Parliament and relative deeds as an equivalent for the English estates,

in which he had, by the terms of the English deeds, an independent right

of property which his father could not defeat, (to which effect he produ

ced the opinion of English counsel,) he was not disqualified from suc

ceeding to llowallan, the clause of exclusion in the entail of that estate

referring to the taking of Loudoun by succession alone.

This and the other questions raised were thus stated by Lord Jeffrey

at the final advising of the cause : —

" TheJirst question is, Whether the late Marquis (George) did suc

ceed to, or become possessed of, the honours and estate of Loudoun, in

such circumstances as to be in any way affected by the clauses of exclu

sion in the llowallan entail ? or was not, on the contrary, entirely

exempted and relieved from their operation, by the true nature of his

right to the Loudoun property ?

" The second question is, Whether the terms of these clauses can be

held, on a just construction of them, to have any application to the

case of females succeeding to both estates, or to any of their descend

ants, who (of whatever sex they may be individually) are so called in

the destination, as to be all heirs-female in the eye of law, and entitled

to all the immunities which may attach to that character by the settle

ments of their estate ?

" The third question is, Whether the whole of the said clauses were

not limited to the two first generations of heirs (or, as I would put it,

heirs- male) of the marriage, who might be called to the succession of

llowallan after Loudoun had previously devolved on tbemj and whether

they had not been consequently worked off, sopite and exhausted, by the

legal union of the two estates in the persons of heirs falling under this

description, for two such generations previous to the succession opening

to the late Marquis?

" And theJourth and last question is, Whether, supposing the decision

to be adverse to him (the Marquis) on all the preceding points, the terms

of the said clauses are not still such as to prevent them from applying to
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die particular case of the late Marquis, and his place in the destination, No. 1.

tr from importing his exclusion ?" * N jo 1844.

The Lord Ordinary reported the cause upon cases, and the Court Th^Msrqois of

(19th July 1843) appointed the papers to be laid before all the Judges Ha,llng*' &e"

for their opinion.

The following opinions were returned :—

Lord Cusinghame.—The questions presented for consideration of the Court

ii this important case, arise upon the terms of an investiture, and on statutory

essrtments, which, if doubtful or difficult in their legal construction, are at least

sol involved in any complicated detail of facts. As the first and leading action

sow in dependence was commenced at the instance of the Marquis of Hastings,

immediately after his mother's death in 1841, he shall be referred to as pursuer

in the observations now to be made on the case.

The estate of Rowallan, in Ayrshire, appears long to have stood on titles which

carried the fee both to male and female heirs. Prior to the commencement of

the eighteenth century, the succession had devolved on Jean Mure, who was first

married to Fairlie of Fairlie, and afterwards became second wife of David, first

Earl of Glasgow.

There being no sons of that last marriage, Lady Glasgow appears to have

resolved to settle her estate on Lady Jane Boyle, her eldest (laughter by Lord

Glasgow, on her marriage, in 1720, to Colonel James Campbell, of the Royal

Regiment of Grey Dragoons, brother of Hugh, then Earl of Loudon. The ante-

napiial marriage-contract executed on that occasion, contained as usual such pro

vision* as the husband could settle on his wife, which were of no great amount,

and are of no consequence in the present question. Thereafter it contained &

settlement by Lady Glasgow of her estate of Rowallan on her daughter and her

i**oe, and a series of other heirs ; and as this deed still forms the subsisting title

of this estate, the clauses which more particularly deserve to be kept in view in

the present discussion, are these :—

In the first place, the destination of the estate was expressed in the following

terms:—After the usual clause of resignation, with a view to a new infeftment,

the same was authorized " to be made, given, and granted to the said Jean Coun-

te«a of Glasgow, and the said David Earl of Glasgow, her husband, and longest

liver of them two, in liferent, for the liferent use allenarly after mentioned, and the

heirs-male lawfully to he procreate betwixt them in fee; which failzieing, to the

heirs-female of the body of the said heir-male, the eldest always secluding the rest,

and succeeding withont division ; which also failzieing, to the said Lady Jean

Boyle, and the heirs-male to be lawfully procreate of her body of this present

marriage, and the heirs-male of their bodies ; which failzieing, to the heirs-female

to be procreate of the body of the heir-male of this marriage, the eldest always

* In this case, where the opinions of the Judges are so comprehensive, it

hw been thought more advisable simply to state the questions presented for

oVriiionrn the authoritative language of one of their Lordships, than to give a sum-

tour of tile arguments submitted lor the several parties in their cases.
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No. I. secluding the rest, and succeeding without division, as said is ; which failzieing,

to the heirs-female to be lawfully procreate of the said Lady Jean Boyle her body-

TheMdrquisof0^ tn'8 Present marriage, and the heirs-male or female of their bodies, the eldest

Hastings, &c heir-female always secluding the rest, and succeeding without division, as said is, .

&c. &c; which failing, to the heirs-male and female of Lady Jean by any subse

quent marriage ; and failing them, to her sister Lady Ann, second daughter of

Lady Glasgow, and her heirs, and thereafter to a multitude of substitutes in a

series unnecessary to be here specified.

After a variety of clauses regulating the amount of the provisions and annuities

to be payable out of the estate in different events, and after insertion of the prohi

bitory, irritant, and resolutive clauses, the contract contained the provision on'

which one of the chief questions now at issue is raised. It may be properly called

the excluding, or conditional clause as to the succession of substitutes, and was

manifestly designed to provide for a separation in the succession to the estates of

Rowallan and Loudoun, in certain specific cases, an union of these inheritances bar

ing been considered probable in the then state of the Loudoun family :—" And in

like manner, it's hereby expressly provided and declared, and appointed to be con

tained in the infeftments to follow hereupon, that in case it should fall out that

there be only one son of this present marriage procreate betwixt the saids Master

James Campbell and Lady Jean Boyle, who shall succeed to the honours and

estate of Loudouu, though there be daughters, then and in that case it's hereby de

clared, that the second son of this only son of this marriage shall succeed to the

said estate of Rowallan ; and failzieing a second son, then the eldest daughter of

this only son is to succeed to the said estate, and who shall be obliged to marrie

and carrie the arms of Rowallan, in the terms and under the irritancies of the tail

zie above mentioned ; but if there be two sons of this present marriage, then the

second son is to succeed to the estate of Rowallan, in case the eldest son shall

succeed to the estate of Loudoun ; and that the succession to the said estate of

Rowallan, in case any of the heirs of this marriage shall succeed to the estate of

Loudoun, shall take place according as is above mentioned, in all time coming- ;

And so soon as the son of this maniage, or others aforesaid, shall accept of the

honours and estate of Loudoun, then the rents of the said estate of Rowallan are to

be managed and improven for the use and behoof of the next heir of tailzie, who

shall succeed to the said estate of Rowallan in manner foresaid, and that at the

Bight and by the advice of Alexander Earl of Eglintoun," and thirteen other

friends of the family named in the contract.—See p. 10 of contract.

The legal import and effect of the preceeding clause shall be afterwards consi

dered, and the grounds shall be explained, on which it is conceived that it would

have been inapplicable to the noble pursuer as the son of a female heir, even if he

had succeeded to Loudoun on the ancient title contemplated in the contract. In

the mean time, it is proper to observe, that there was no room for the operation of

the excluding clause for many years after the date of the tailzie.

There was only one child horn of the marriage between Colonel Campbell and

Lady Jane Boyle ; and as the Colonel never succeeded to Loudoun, the excluding

clause did not in any view affect his succession. The only child born of the mar

riage who survived infancy was James Mure Campbell. His mother, Lady Jane

died in 1732, and his father, Colonel, afterwards General Campbell, (according to
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Douglas'* Peerage,) was killed at the battle of Fontenoy in 1745 ;—whereupon his No. 1.

son, James MuTe, entered immediately into possession of Rovvallan as heir of ~~"

JNOV, l*^i 1M4,

««ail- TheMiirquUof

In 1782, James Mure Campbell, on the death of his cousin, John Earl of Lou- Hastings, Sic

don, succeeded to the honours and estate of Loudoun. Then, according to one very

pltmible reading of the excluding clause before quoted, it might have been con

tended that Uowa'.lan devolved on the next heir of tailzie ; but no sucb claim was

preferred against James Mure Campbell on his .accession to the honours of

Loudoun. *

Id like manner, when the noble Lord died in 1786, leaving an only child, Flora,

bit Countess of Loudoun and Marchioness of Hastings, her Ladyship succeeded

w the title and estate of Loudoun, without any dispute being stirred as to her right

to Rowallan.

The Countess of Loudoun was married to Earl Moira, afterwards Marquis of

Hastings, ia 1804 ;—and as her Ladyship held the estates of Loudoun in fee-simple,

the, soou after her marriage, resolved to make them available for the relief and use

of her husband. That was effected in the manner described in the record. Theie

were estates ia Leicestershire settled on Lord Moira and his heirs, under trusts

created by his ancle, the deceased Francis, Earl of Huntingdon. In order

to obtain the power of disposing thereof, Lady Loudoun resolved to ex--

change her estates in Scotland, for those belonging to Lord Moira situated

ia England; and two Acts of Parliament were passed in 1808 and 1813,

to luthorixe the exchange, and render valid new settlements of the Scots estates,

to that toe sane should be as effectual securities to the devisees under the will of

Lord Huntingdon, as these had previously been constituted over the English

estates ; and therefore, by the first Act passed in 1808, sect. 4, it was enacted,

" That from and immediately after the passing of this Act, all and singular the

cattJe, farm, lauds, and hereditaments mentioned and enumerated in the said

second schedule to this Act annexed, together with their rights, royalties, mem

bers, easements, and appurtenances, and the reversion and reversions, remainder

aad remainders, rents, issues, and profits of all and singular the same premises,

•ball be absolutely freed and discharged of and from, all the present estate, right,

title, interest, claim, aad demand of her the said Flora Mure, Countess of Loudoun,

aad her heirs, and be vested in and settled upon the said Charles Hope and Wil

liam Adam, their heirs and assigns, upon trust, to convey, settle, and assure the

same, to and for such uses and estates," &c. &c, as the English estates were pre

viously subject to.

By the other Act passed in 1813, a similar exchange was authorized of the

remainder of the Countess's Scots estates, for other lands in* England, over which

the same trustees also held securities, and it was provided, " That the English

estates therein mentioned, devised as aforesaid, should be vested and settled in

trast, sod be at the disposal of the said Flora Mure, Countess of Loudoun, subject

touch powers, provisoes, declarations, and agreements, as she, subsequent to the

jth day of March 1813, had directed, limited, or appointed, or as she might after

wards direct, limit, or appoint ; and that the parts of the lands and estate of Loudoun

therein mentioned should be absolutely freed and discharged of all estate rights

**d lateral of the said Countess and her heirs, and vested and settled in trust, to

*s cooreyed and assured for such uses and estates, and subject to such charges as
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No. 1. were subsisting in regard to the lands exchanged therefor, by virtue of the said

~~" will of Francis, Earl of Huntingdon," &c. &c.

The Murauis of ^' 's not denied, that by virtue of the powers conferred by the said Acts of Par-

Hastingi, tie. liament, the said English estates, so secured to Lady Loudoun, were sold and dis

posed of, and the prices thereof applied towards payment of the debts of her hus

band ;—See art. 25 of summons. Further, the statement in the libel of the noble

pursuer (art. 23 of summons) is not controverted, that " upon the death of the

said Francis, Marquis of Hastings, his father, in the year 1826, the pursuer ob

tained right to the said lands and estate of Loudoun, in the lifetime of his said

mother, free from any right therein in her favour, excepting a jointure of £1500

a-year, which had been secured to her over the said English estates, and was)

transferred to Loudoun as before mentioned, all in terms of the said Acts of Parlia

ment and deeds therein recited."

Although her Ladyship was thus divested of Loudoun, she continued to enjoy

undisputed possession of the estate of Rowallan till her death in 1841. Imme

diately thereafter, claims as to the succession of Rowallan were preferred for every

member of the family, in whose favour a plea could be set up on the most subtle

construction of the tailzie before quoted. Upon considering the whole of the able

and elaborate arguments which have been presented to the Court in support of the

several claims, I am of opinion that the title of the Marquis of Hastings to Row

allan is preferable on the following grounds :—

I. The noble Marquis, at the period of his mother's death, was incontestably the

heir of the primary destination in this tailzie. By the marriage contract and tailzie

of 1720, the estate of Rowallan was destined to heirs-male of the marriage of

Colonel Campbell and Lady Jane Boyle, &c. ; " whom failing, to heirs-female

and their heirs-male ;" the late Marchioness was an heir-female, and the present

noble Marquis is her heir-male. He is thus clearly the party called by the desti

nation, if he is not disqualified and excluded by any subsequent provision of the

tailzie. But in consequence of the late Marchioness's onerous transactions, and of

her conveyances of Loudoun to the parties entitled to take under Lord Hunting

don's settlement, the noble pursuer has not succeeded to that estate, in the sense,

and under a sound construction of the provisions of the entail of Rowallan.

The clause of the marriage contract of 1720, upon which it is maintained that

the noble pursuer is excluded from now succeeding to Rowallan, is, that whereby

it is provided that " the succession to the said estate of Rowallan, in case any of

the heirs of this marriage shall succeed to the estate of Loudoun, shall take place

according as is above mentioned in all time coming." But the Marquis has not

succeeded to that estate in the sense, and upon the right and title contemplated in

the tailzie.

In order to bring the legal effect, due to such exclusions in general, to the most

fair and decisive test, it shall be assumed, for the sake of argument, that the tailzie

under discussion had declared—in the style of the excluding clauses in common

use, and found in other tailzies, which have been under consideration of the Court

in former cases—that " in case any of the heirs of Rowallan shall succeed to the

estate of Loudoun, they should ipsofacto be incapable of holding Rowallan, which

in that event should devolve on the next heir;" still, even a provision in these

terms, would not apply to the right under which the noble Marquis inherited

Lo'idoun on the death of his father in 1826.
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Tb« terms of the previous Acts of Parliament, the new deeds of entail executed No. 1.

in terms thereof, and the titles expede thereon at the death of the first Marquis in , ' .
v ■ • i I'd*. 18, 1844.

1826, enumerated in the summons, show that the nohle pursuer then acquired jhe njB1qUU of

right to, and entered into possession of Loudoun, not as the heir of his mother, Hasting:., &«.

bat as the devisee or successor of stranger purchasers, who gave Lady Loudoun

trie price or value of her ancient estates in English property, which she sold, and

applied to her own use. The Loudoun estates thus became surrogata fur the

English estates ; and the Marquis is no more disqualified from succeeding to Row-

a.--:,, because he succeeded to Loudoun by a singular title, on his father's death,

lata he would have been, if his mother had, by a different species of onerous trans

ition, sold Loudoun out and out, and thus left the Leicestershire estates to be

mrienled by the pursuer, in the ordinary course of the original devise under Lord

Huntingdon's will.

It is freely conceded, that while these clauses of exclusion or devolution in

Uilzies are strictly construed, so as to be limited to those parties only whom a

fair i. instruction of the words used brings within them—they are so enforced in

principle, as to make them apply to all heirs fairly within the meaning and con

templation of the makers of the tailzie—as, when it is declared in a tailzie that

the succession of the estate of A shall devolve on the next heir if the heir in pos

session succeeds to a peerage, the disqualification is held equally to apply to the

caw of a party claiming the estate as heir after his accession to the peerage ; and

other analogous cases are quoted in the papers. But here, there is no legal or

reasonable presumption that the makers meant to exclude any heirs of Rowallan

who might acquire Loudoun on new and singular titles. The tailzie occurred in

a contract of marriage between the only brother of the then Earl of Loudoun and

the heiress of Rowallan. The event provided against, was the junction of the

successions then in prospect on the subsisting investitures. But that contingency

hat not been realized, and never can be so now ; as the old titles and investiture

under which alone the heir of Rowallan, or any other party, could succeed to

Loudoun at the date of the entail, are abrogated and altered, and the property is

alienated for ever.

Suppose the disqualification had been similar to that which occurred in the

Eiphinstone case, and had been declared to take effect by the succession of any

of the heirs of Rowallan to the old peerage of Loudoun, and let the case be put,

that this title had been extinguished by the attainder of an heir, and a patent to

the same title, in the British peerage, had been granted to the family by the So

vereign in later times, surely an heir of Rowallan would not have fallen within

the exclusion on succeeding to the new title.

It is equally clear, in the present case, that the Marquis of Hastings does not

take the estates of Loudoun as heir under the title contemplated in the tailzie.

On the contrary, these estates were onerously transferred to the trustees and heirs

of Lord Huntingdon ; and the Marquis, in obtaining these estates on his father ■

death in 1826, did not take them as her heir, but as the heir and devisee under

Lord Huntingdon's trust. In taking under such a title, the Marquis in no re

spect represents his mother, and would not be liable for her debts, if she had left

any. He is in the same situation as if the trustees of Lord Huntingdon had pur-

cawed the Loudoun estates, and settled them on his Lordship. I cannot view

tint, as the succession to the estate of Loudoun, which was provided in the
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No. 1. deed of 1720, to disqualify an heir of destination from succeeding to Row-

allan.

Thr'lXiT iiisoi "• Even if the estates of Loudoun had been held by the' late Marchioness of

Hastingi, Sir. Hastings till her death, on the anrient investiture subsisting at the date of the

tailzie of 1720, 1 am inclined to hold that her son, the present Marquis, could not

be viewed as an heir within the class of those debarred from succeeding to Row-

allan, by the very peculiar clause of the tailzie on which the question in that case

would have depended.

The clause is of unusual structure, and in some points hard to be understood.

Had the makers of the tailzie intended to prevent the junction of the two estates

in all cases, a very simple provision, in the most common style of form, would

have sufficed ; as, for instance—" that in case any of the heirs before named should

succeed to the honours and estate of Loudoun, they should forfeit, or be incap

able to hold the estate of Rowallan, which in that event should ipsofacto devolve

on the next heir of tailzie," &c. &c. There are many examples in the charter-

chests of Scots families of clauses to the preceding effect ; and indeed some are

quoted in the analogous cases cited as authorities in the pleadings in this cause.

lint it is impossible to give the clause in the Rowallan settlement, as framed, that

extensive interpretation, or to suppose that the makers of the tailzie contempla

ted or meant any such general and indiscriminate exclusion, as to disqualify every

heir of entail from holding the two estates at the same time.

On the contrary, the provision in question, which is so minute and specific in

its terms, appears to have been framed to meet three contingencies in the male

succession, anticipated as early possible occurrences iti the then state of the Lou

doun family:—(1.) It provides for the case of their being only one son of die

marriage, and of that son succeeding to the honours and estate of Loudoun ; in

which event, it is directed, that (though there be daughters, for which case no pro

vision was made) the second son of this only son shall succeed to Rowallan.

(2.) In the event of the only son of the marriage having no second son, hut im

plying that he might have one son and daughters surviving him, it is provided

.that " the eldest daughter of this only son is to succeed to the said estate of Row

allan." (3.) If there were two sons of the first marriage, " then the second son

is to succeed to the estate of Rowallan, in case the eldest son shall succeed to the

estate of Loudoun." And, as applicable to all the cases before enumerated, it is

declared, that " so soon as the son of this marriage, or others foresaid, shall ac

cept of the honours of the estate of Loudoun, then the rents of the said estate of

Rowallan are to be managed and improven for the use and behoof of the next

heirs of tailzie,'' &c.—thus making the acceptation of the honours and estate of

Loudoun the commencement of that heir's incapacity to hold Rowallan.

Further, upon a minute analysis of this clause, it is thought that the first branch

of it was meant only to regulate the succession of sons in the first generation,

born of the contracting spouses ; and that view of the case is taken by Lady So

phia Hastings, the leading defender, as affording the only probable explanation of

the clause.—(See Revised Case for Lady Sophia Hastings, pp. 26, 27.) But

neither the late Marchioness nor her son, the noble pursuer, fall within the de

scription or class of any of the heirs of the first generation, whose succession is

regulated by the leading branch of the excluding clause here founded on. The

Marchioness herself was a female heir, the only child of an heir-male, and no pro
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twon was made for tbe succession of any female heirs in the first generation. No. 1.

This is the more remarkable, as the existence of daughters was anticipated in the

wry clause of the contract now under consideration. The nolile pursuer, also, 'SxheMhruuifioi'

ibf only son and heir-male of an heir-female, and the succession of such an heir, Hasting*, &o.

ii least in the first generation, was left unregulated by the leading branch of the

eiclading clause.

According to the preceding view of that clause, if the family of the contracting

ipessrs had consisted only of daughters, without any sons, the eldest would cer

tainly not have been disqualified under the first branch of the excluding clause

freo inheriting both estates—she would not have been bound, on succeeding to

Lcsdoon, to give up Rowallan to her younger sister ; and, this being admitted,

lie excluding clause is equally inapplicable to her issue. Indeed it can hardly be

plausibly inferred that the taileiers meant to enforce any limitation on the succes

sion of remoter heirs, which they purposely omitted to attach to the heirs of the

tame class (i. e. on the succession of daughters) in the first generation.

Bat it is said that the excluding clause lias other provisions on which the de

fenders in the principal action place more reliance. The clause in question, after

regulating the rights of the sons of the first marriage, and their children, proceeds

\ho>:—" And that the succession to the said estate of Rowallan, in case any of

the heirs of this marriage shall succeed to the estate of Loudoun, shall take place

aceoTtnns as is above mentioned, in all time coming ; and so soon as the son of

this marriage, or others aforesaid, shall accept of the honours and estate of Lou

dens, then the rents of the said estate of Rowallan are to be managed and im-

pnm-n for the use and behoof of the next heir of tailzie who shall succeed to the

t-iate of nWallan in manner foresaid, and that at the sight, and by the advice of

ilexmder Earl of Eglintoun," &c. &c.—(Printed contract, p. 11.) >

The defenders, who have entered into the most elaborate argument against the

noble Marquis, contend that the preceding branch of the excluding clause applied

to all tbe heirs of the marriage, whether male or female, and whether within a

similar class to those specified in the antecedent branch of the excluding clause,

or dou But 1 cannot accede to that construction.

In tbe first place, if it was the meaning of the makers of the tailzie to apply the

clause of exclusion or separation, in the succession of these two estates, to all the

heirs of the marriage, and to devolve the succession of Rowallan in all cases to the

aext beir of tailzie, why provide for the exclusion of the special heirs announced

ib the primary and leading branch of the clause ? The general words in the

>3b*equent part of the same clause (as interpreted by the defenders) would

kare effected that object in the most simple and intelligible manner. It is pre-

tamable, therefore, that the exclusion from Rowallan was not meant to be general

and indiscriminate on the succession of every heir of entail to Loudoun, but was

eoly meant to apply to the special cases of tbe same kind and description as those

enumerated in the outset of the excluding clause. This is sufficiently indicated in

tl» subsequent part of the same clause.

In tbe next place, although the branch of the clause under consideration is

apparently directed to tbe case of any of the heirs of this marriage succeeding to

Loudoun, the terms and import of the succeeding part of the clause are sufficient

totbov that it was limited to cases similar to those mentioned in tbe immediately

preceding branch of the excluding clause ; for the succession of Rowallan was not

ilntttd to pass to the next heir in the destination, but " according as is above
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No. 1. mentioned." This plainly refers to the order mentioned in the preceding part of

m To~itLn **" same clause, whereby the succession of male heirs is regulated, as in the case

Th« Marqaool °' a son •■ lne marriage having two sons, or of his family consisting of a son and a

Hasniiga, &o. daughter ; hut the clause was inapplicable to daughters and their issue, as to whose

succession, even in the first generation, no provision was made in any part of the

excluding clause.

The clause thus falls to he read as providing, that " in case any of the future

heirs falling within the legal description of those before specified shall, under

similar circumstances, succeed to the estate of Loudoun at any future period,

during the subsistence of the tailzie, then the succession to the said estate of Row-

allan shall take place according as is above mentioned, in all time coming." That

provision would not comprehend the late Marchioness of Hastings, as she was Dot

in the predicament of any of the parties " above mentioned,'' whose succession was

specially regulated by the excluding clause.

Neither can it be assumed that it was an irrational and capricious distinction to

exempt female heirs from clauses of exclusiou which were imposed on male heirs

under the same settlement. As Rowallan seems to have been inheritable by

females from an ancient period, the maker of the tailzie (who was herself a female

heir married to a Peer) evidently did not choose to make any provision to exclude

daughters marrying noblemen from the succession to Rowallan ; and when she

did not go that length, she must have foreseen, what was very obvious, that

the name and title of Rowallan, as a separate barony, would not be more lost by

her inheritance of Loudoun, if that peerage descended to her, than it would be by

her marrying any other peer, which was never intended to be prohibited.

In another view, it is possible that the framers of the tailzie might not be aware

that the Earldom of Loudoun descended to female heirs, as there Vere few peer

ages granted to heirs whatsoever at the date of that creation (1633). It may have

been under that misconception that the parties omitted any exclusion applicable to

female heirs, in case of their succession to the honours of Loudoun. In fact, the

phraseology of the deed itself rather tends to show that the framers of the tailzie

supposed that the honours and estate of Loudoun were limited to male heirs. It

has been shown that it was the succession of sons only, and their issue, in particu

lar cases, that was regulated in the first generation. And in the exclusion clause

itself, the provision is, that "so soon as the son of this marriage, or others fore

said," (it may be read grandson or second son,) " shall accept of the honours and

estate of Loudoun," then the rents of Rowallan are to be managed and iuiproven

for behoof of the next heir of tailzie.

On theBe different grounds, it is supposed that the makers of this tailzie did not

intend the second branch of the excluding clause to apply to all the heirs of tailzie

enumerated in the destination of the settlement, but only to those in the same

class and predicament with the heirs referred to in the outset of the particular

clause in which the regulating provision occurs. Upon any other construction, it

is difficult to apply and give effect to the words, that the next heirs shall succeed

to Rowallan, " according as is above mentioned." These words, according to

well recognised rules of interpretation, must be exhausted ; and they will be so, by

holding them as intended to direct that the same order of succession which is pre

scribed for male heirs in the first generation, should take place as to heirs-male

and their issue in all time coming.

The view now taken of the provision in question, is in accordance with the
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Mrandest rale* of construction recognised in the law. It is true that Lord Eldon, No. 1.

in a passage founded on by the defender, laid it down in the Roxburghe case, that

• , i • • i i i i Not. 12, 1844.

"you rannot reject a phrase, except where it is absolutely necessary that you j he jiHl.q„i, „f

•honld reject it;" but it has never been proposed to reject the term " any heirs" Hastings, &o.

here. It is, however, unquestionably competent to show, by the context of a

rhose, or by other expressions, in the very deed under construction, that any tecb-

nirel expression (more especially a term so flexible in its nature as " heirs") has

beta ased ta a limited sense. That principle of construction is manifestly neces

sary »» prevent a deed from being nullified by isolated expressions, attempted to

be enforced contrary to the general scope and sense of the deed. Accordingly,

tke noble and learned Judge, whose opinion in the Koxburghe rase has been already

sooted, fully admitted, in other passages of his speech in the same cause, the doc

trine now laid down. After stating that effect is always to be given to the obvious

awiniae of words, bis Lord>hip made the following important qualification :—

" Unless yon can satisfy yourself that the author of the deed did not intend that

rach should be taken to be the meaning of the words he has used, and unless you

collect (I think I may safely add that, and I abstain from going further) that that

is not the meaning of the language of the author of the deed, from what the

author of that deed has himself, by the deed, told you is the meaning of his lan-

Tan doctrine hardly required the sanction of any distinguished name to support

it, as it is founded on principles ol justice and common sense, which most be uni

versally adapted, and its application to the present question is alike obvious and

decisive. A term of acknowledged flexibility in law has been used in one branch

•/ uV excluding clause of this tailzie, which, if understood in its most compre

hensive and unqualified sense, would render the deed inconsistent with other pro-

i of the granters in the same instrument, and even in the same clause. The

is not rejected, neither is any extraneous document resorted to for trying its

•Msaing ; but it is construed and governed by other expressions and provisions ia

die same settlement, which show that, according to every reasonable inference that

ran be drawn as to the meaning of the granters, the term was used in a limited

Upon the whole, then, it appears to be a safe and sound interpretation of the

claape on which the present question depends, to hold that the " heirs declared

incapable of holding Rowallan on their succession to Loudoun," were only those

heirs in all time coming who might be in the same predicament, ami possess the

same technical character with those of the first generation specified in the leading

■reach of the same clause. On that construction of the deed, it is evident that the

porsaer would not have fallen within that class, even if he had inherited the

i of Loudoun as an heir of that family under the ancient investiture, on which

the parties relied at the date of the contract. But,

IlL In another view, if it could be held that the clause declaring " the succes

sion to the said estate of Rowallan, in case any of the heirs of this marriage

succeeding to the estate of Loudoun, shall take place as is above mentioned," is

to be read with reference to the order of the succession mentioned in the destina

tion clao»e of the tailzie, then the succession of Kowallxn must now devolve on

Lord Rtwiioo, who wa9 undoubtedly the next heir of tailzie, at the death of the

l* ieir in J 811, under the primary destination of the entail. At the late

Mtnbioant's death, and not earlier, could the rents have been managed and im-
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No. I. proven for his behoof, as it was only then that Lord Rawdon's father should be

„ viewed as •' having succeeded to the estate of Loudoun,'' under the investiture

Nov. 1 2 1844.

l he Marquis oi subsisting and contemplated at the date of the tailzie, if the estate had not been

H«ouiijj», &c. onerously alienated by the late Marchioness long before her death.

IV. With reference to the peculiar plea of Lady Sophia Hastings, it humbly

appears to me not to be maintainable. Her Ladyship seems to contend, that lier

position as next heir of tailzie to her mother in Kowallan, became fixed the in

stant that the late Marchioness entered into possession of both estates—that her

Ladyship might not be obliged to denude of Kowallan during her life—but that

her eldest son lost all right of succession to Kowallan whenever his mother suc

ceeded to Loudoun j that the legal character and rights of apparency were forth

with transmitted to the eldest daughter, if there was only one son, who from that

period lost his place in the destination, and would not have been entitled to claim

Kowallan, at least in competition with his sisters, even if his mother had sold

Loudoun to a stranger, and had consumed the price, many years prior to her

death, thus leaving nothing of the ancient possession of Loudoun for her son to

claim and accept of.

It is manifest that a provision so extraordinary, and so stringent for the exclu

sion of a constituted heir of destination, whether lie should inherit the contempla

ted estate or not, would require very clear and unmistakable terms indeed to

establish it; in so far as our books of style and reports afford any information on

the subject, it has no example in Scots conveyancing ; and when the plea is con

sidered, it appears to me that her Ladyship's construction is greatly too subtle and

unsound to be entitled to any weight ; and in truth, that it is at variance both with

the words used, and with every reasonable conjecture that can be formed, of the

real intention of the entailers.

In the first place, the terms used in different parts of the excluding clause, de

monstrate in the clearest manner that the incapacity of the several heirs of desti

nation in Kowallan to claim that succession, was not meant to commence with the

accession of his predecessor to both estates, but with his own acceptation and

entry to the inheritance of Loudoun. Thus, had there been two sons of the first

marriage, (of the contracting spouses,) it was provided that the second son should

succeed to Kowallan " in case the eldest son shall succeed to Loudoun ;" and the

power given to manage and improve the rents of Kowallan for behoof of the next

heir of tailzie, (it is presumed if in minority,) is declared to commence " so soon

as the son of this marriage or others foresaid" (without any preference to (laugh

ters) " shall accept of the honours and estate of Loudoun." These words fix de

cisively and inflexibly the period at which the excluding clause was to come into

operation against any heir holding a place in the destination of Kowallan ; it was

only on the actual accession of the heir himself to the estate of Loudoun, without

regard to the legal character and possession of his predecessor.

To hold the excluding clause as pleadable to any other effect, would be con

trary to every rational view of its object and purpose. The heirs of the marriage

could only be disqualified from holding Kowallan, because they were sufficiently

provided for on getting Loudoun ; but if that property never reached them, and if

the rights and titles thereto, subsisting at the date of the tailzie, were extinguished

prior to the succession of any heir, there is no reason, either upon the words used

or upon the sense of the clause, for the exclusion of a putty who, under other cir

cumstances, would have enjoyed a valuable succession in Loudoun.
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It ia obvious, that provisions as to the " succession" of heirs may refer either to No. I.

the prospect of succession, or to the actual accession of heirs to an inheritance. ■ -

_ , . . , , ■ ,• . i-i Not. 12, 18+t.

The latter is the most common and popular acceptation of the term ; and it is also Xh«M«iquU«f

the sense in which it is generally used in this tailzie. It is, however, argued for Hastings, &c.

Lady Sophia, that when the tailzie provided " that the succession to Rowallan

should take place as is above mentioned, in case any heir succeeded to Loudoun,"

ibis was synonymous with a provision, that " when any heir of tailzie shall, from

the state of the family, hold both the estates of Loudoun and Rowallan at the

tame time, the second son of such heir, whom failing, the eldest daughter, shall

Iron thenceforth be entitled to succeed to Rowallan when the succession thereto

opens." It is unnecessary to observe, that the clause, as actually standing in the

deed, warrants no such paraphrase.

Bat tsto, that the clause had been expressed in the very terms now supposed, I

ibould have held, that nevertheless a condition was implied, from the very nature

and object of the provision, that the eldest son and primary heir of destination

thonld obtain actual possession of the inheritance of Loudoun before he could for

feit his place in the destination of Rowallan. The clause would have been con

strued as tantamount to a provision, " that if any heir should succeed to both

estate*, his eldest son should inherit Loudoun ; and the second son, whom failing,

the eldest daughter, shall succeed to Rowallan ;'' and it is plain that a provision of

that import could not take effect, if Loudoun had been alienated from the family

before the period of the eldest son's succession arrived.

Thit branch of the case hardly requires or admits of further elucidation. When

it s maintained for Lady Sophia, that an heir of destination, on succeeding to both

estates, does by that act, and from the moment of her succession, attach a for

feiture to her eldest son—and that he is incapable of claiming Rowallan, (at least in

roaipetitiun with a sister,) though he has been wholly disappointed of the contem

plated succession of Loudoun by onerous sales aud alienations of his predecessor

long before her death—that is a construction of the deed so novel, unreasonable,

and inexplicable, that nothing but the most express provision in clear and unequi

vocal language, confirmed by the other clauses of the deed, could justify its en

forcement. If it be a rule of law that clauses of forfeiture, or conditions of exclu

sion in settlements, are not to be stretched beyond the cases specified in the deed,

or those bonafide falling within the same rule, it is still more clear that a con

struction ought not to be lightly admitted, which would exclude from an entailed

•accession an heir of destination, who has not got, and never can get, the consi

deration, in respect of which alone an exclusion was directed against the heirs.

Taking the whole clauses of this deed in connexion with each other, it is appre

hended that the rigid construction now contended for is not reconcilable either

with the meaning of the entailers, or with the structure and expressions of the

tailzie.

Upon these grounds, I am humbly of opinion that decree should be pronounced

ia terms of the libel, in the action at the Marquis of Hastings' instance, and

tbat his Lordship should be assoilzied from the actions at the instance of the other

cumpeti tors.

Lords Murray and Robertson.—We concur in the opinion of Lord Cun-

iasbame.

U»d Jvstjce-Clbbk.—I am of opinion—

• Tbat the acquisition of the Loudoun estates by the late Marquis and the
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No. 1. present, by the transaction set forth in the papers, by which these estates were

,. T ,«. exchanged and alienated by the Marchioness-Countess for estates in England, and
Nov. 12, 1841. ... ... r>

Tie Marquis ..I 'he Loudoun estates settled on the present Marquis in lieu of the English estates,

Hastings, &o. according to the nature and in satisfaction of his right and interest in the latter,

effectually excludes the application of the clause of devolution or exclusion in the

Howallan estate, in respect of succession to the estates of Loudoun ; seeing the

latter were acquired in a way not within the meaning and operation of that clause

under any admissible construction.

2. That the question under the clause of devolution could only arise when the

Howallan estate opened to the present Marquis, (George, second Marquis,) whose

possession of the Loudoun estates is in truth the foundation of the claim of all

the other parties, and who must, on some ground or other, be excluded, being the

next heir of tailzie ; and that, if the clause applies at all in the circumstances of

the case, the competition caironly be between him and bis children.

3. That the claim of Lady Sophia is irreconcilable with any sound construction

of the clause, and is founded on notions opposed to the most settled principles of

Scotch law applicable to all questions of succession.

4. That—if the first proposition above stated is overruled—if the clause applies

in the circumstances of the case, the claim of Lady Edith (the daughter of the

present Marquis) could not be preferred in competition with and in exclusion of

Lord Henry, bis " second son,1' merely by reason that she happened to be born

the death of the late Marchioness, while Lord Henry was born a short time after—

supposing the question to be brought to a competition under the clause between

these two children of the present Marquis.

5. That the succession to the honours and title alone of Loudoun (on the sup

position that the first proposition is well founded) does not bring the present Mar

quis within the operation of the clause of devolution, in respect— (1.) That the

general part of the clause, which is founded on as extending the leading part of it

to all future heirs, specifies only the event of succession to the estate of Loudoun ;

and (2.) That even the leading part of tbe clause mentions the succession to the

"honours and estate" of Loudoun—not one or the other; and hence, if he has

acquired the estate in a way and by a right which does not bring him within the

clause, then the succession to the honours alone does not raise any question at all

under any branch of the clause.

6. That the clause has not been so framed and worded as to apply at all in the

circumstances which have occurred, and was applicable only to the single and

simple event of the succession to Loudoun opening at first to the heir of Howal

lan, and is not so framed as to apply after the estates have been united, and been

held together in a way which the clause itself did not and was not intended to pre

vent.

7. That the clause is not so worded as to effect—and cannot, I think, fairly be

presumed even as intended to effect—a separation of the estates in all time

coming, although they may have become united, and been long held together in a

way not excluded by the clause.

8. That there are not clear and satisfactory grounds in the actual construction

and application of the clause, on any fair reading of it, for enforcing the rule of

devolution at all against the present Marquis, and for excluding him from the

estate of Howallan.

9. That giving full effect to the principle adopted in the cases of Lockhurt,
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Brace- Henderson, Fleming, and Stirling, that in general the operation of these No. 1.

clauses attaches upon the coincidence of the two events in respect of which the

devolution takes place, without regard to the priority of the one before the other; jheMarquls of

yer the clauses in these cases were all specially framed, and I am not satisfied that Hastings, &c.

is this case the clause will apply to a party already in possession of Loudoun,

taking op, in the course of succession, the estate of Rowallan, no question being

raised as to mere evasion.

10. That assuming that there is somehow nn objection to the present Marquis

enjoying- the right to Iluwallmi, there are not clear grounds for excluding the next

bey, his eldest son.

As the cases of the parties are so very full, and as other detailed opinions are

» be returned by some of my brethren, with whom generally I agree, it is unne

cessary to state in detail the views which I have formed on these various points.

Some remarks, however, I wish to make.

1. Admitting that the doctrine of strict construction, as that is applied to the

fetters of entails, does not control or regulate the construction of a clause of devo

lution, still there must be words adequate and sufficient, on fair- interpretation, to

reach the case in question ; and J hold that inferences or conjectures as to the

intention of the party will not warrant the application of such a clause to cases

winch are not within the ordinary construction and operation of the words em-

p\oyed, when reasonably applied to the actual facts. The intention is of the

great«x importance. But there must be words adequate to effectuate, or at least

to declare, the intention. It is not enough that the Court might collect or infer

»hal the maker of the deed would have provided or declared for the case which

fcts occurred. There must be words, which in reasonable and fair application,

faided therein by intention, reach and cover the actual case.

2. In questions under clauses of devolution, I hold it to be of the utmost im

portance in the application of the words used, to find that the maker has inserted,

in some form or other, (which in the decided cases referred to was the fact,) a

general declaration or expression of his object ; for then, although some of the

words and terms used in the course of providing for that object might be (appa

rently) less comprehensive or explicit than might have been expected, the general

declaration of the object to be enforced, gives a clear ground for the construction

and application of the terms used in providing for that object.

3. I do not find in this case any such general declaration or expression of the

»bject to be attained. And a comparison of this clause with the clauses in the other

cases, will, I think, bring out the importance of the preceding remark, and the diffi

culties attending the application of the clause in this case to the actual facts. The

cUn*e consists only of two parts : first, a special provision for the case of the issue

of the marriage, and then, second, a provision intended probably to apply the first

to other heirs, as above mentioned ; hence, in fact, in itself also a special clause,

and one imperfect in expression as well as in provision. This is just the sort of

ease in which the operation of such a clause very naturally fails and becomes

inapplicable—the Court not being guided by a separate general declaration that

tbf estates shall never be united—for which object the rest of the clause professes

to pro ride.

t- I apprehend it to be quite clear that the Marchioness-Countess was not

wifiiin the operation of the clause. Lady Sophia wishes this question reserved ;

.'« ter argument is necessarily founded on an application of the clause to the case

B
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Ne. 1. of her mother, and it must be considered as to all its consequences, including (as

it must do) a claim as to rents. I cannot hold that the right of the Marchioness-

The Mnrqui« of Countess was affected by the clause: (1.) Because I hold that snch an effect

Hastings, &c. cannot be given to a clause of devolution, or declared after the death of the party

in possession, who has been allowed by the claimants to possess as in full right

and as unaffected by the clause. No such judgment can be asked, or a retrospec

tive or retroactive effect given to the clause, and the question must now be taken

• as regards the right to the estate of the next party who claims on her death. The

Marchioness-Countess was allowed and admitted by all to have right to the estate

of Rowallan. None of the claimants disputed it. It is not enough to say that

her representatives will still have a defence against accounting for rents, on the

ground of being bonafide percepti eteonsumpti; and hence that the question of

her right may he considered after her death. No challenge or impeachment of

her right, founded only on a clause of devolution, and which does proceed on and

warrant a proper reduction of her title as inhabile or incompetent, can, I appre

hend, be now admitted after her possession is over—(especially as it is admitted

that there is no ground for a reduction of her title)—after she has been allowed

and acknowledged to have right during her whole life. I know of no instance of

a clause of devolution being applied and enforced as to any of its results after the

death of the party, and when it is no longer either applicable to the actual fact, or

its operation possible in its immediate and primary result, viz. the exclusion of the

heir to whom it is to apply. The operation of the present clause is difficult

enough. But to permit now a discussion of this right of the deceased, and to pro

ceed on the assumption of a declarator (I know not what to call it) of forfeiture or

limitation against the Marchioness-Countess after her death, and to adjudicate

estates on the ground that this clause applied to her, while Lady Sophia is claim

ing right to be served to her as last duly vest and seised in the lands, would really

be a stretch beyond any precedent of the operation of such clauses ; and at all

events, Lady Sophia must proceed, if such a result can be attained, in another

form. There surely must be some declarator, with proper defenders found, before

we can practically hold that the deceased was not in the full right which her

infeftment gave her, and before we adjudge the estate to Lady Sophia upon the

ground that the deceased's right was affected by this clause, and is not to be mea

sured by her unreduced title. The competition, I think, must be judged of as it

now occurs, when the present Marquis, the next heir in the tailzie, comes forward

to take up the estate in common form. Ground must now be shown to exclude

him, but not on a retroactive operation of the clause against the person who died

vest and seised in the estate, and to whom even Lady Sophia must serve, as the

undisputed proprietor. (2.) Because I hold that, even if any question as to the

Marchioness- Countess's right had been raised (when alone competent) in her own

ifetime, there are no terms in the clause in the entail which could have on any

fair construction reached her case, and that her right to the estate of Rowallan

and its rents was clear from any objections.

5. The question can arise only on the death of the Marchioness-Countess.

(1.) To apply the clause in the way in which Lady Sophia contends, involves

direct contradiction. She contends that the clause took effect, and that the right

of succession was 6xed during Lady Hastings' life. Yet, first, she admits that,

under the operation of the clause itself—viz. thut part of it as to the management

of the rents—it was to remain uncertain who was to take until after her mother's
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fetth, and that no divestiture in the case of the deceased Marchioness- Countess No. 1.

was intended ; in which case most plainly the question must arise, when the pre-

leoi Marquis claims, in the form of an obstacle to his enjoyment of the estate, The Marquis of

tad in respect of the clause operating against him, since his mother had right to Hastings, &c

tiie estate, and since it is to his taking it that the objection arises. If, on the one

DioJ, the clause was not to divest the Marchioness-Countess, and is to be pleaded

en the other to exclude the present Marquis, the next heir of entail, either it is

made to strike at the same time against two generations, or the question truly

arae? on the succession opening to him, and in competition with his right,

(i) The plea of Lady Sophia involves this great fallacy : There is no question

(properly speaking) as to the succession to the Marchioness-Countess. That is

iai^patable. The present Marquis is the next heir of tailzie. It is a question

is to the enjoyment of the estate under the clause of devolution, under which it

» said that something has occurred which excludes him. Now that occurrence is

tbe possession by the present Marquis of the estate of Loudoun. That is the

e»ent on which, in truth, Lady Sophia maintains he is to be excluded. Nothing

else can exclude him. It is an incident personal to him. It is not, in truth, on

bis mother's possession that she contends that he could be excluded. It is, in

troth, on his own possession—on facts personal and attaching to himself, that the

e\auve i* made to apply to him. Hence the real question is, whether the present

Manraia cin be excluded from the estate of Kowallan ; and it is not only inge

nious, but unsubstantial sophistry, to attempt to shift the question, as is done in

Lady Sophia's case, and to convert it into one to be decided by the state of facts

daring bis mother's lifetime, who for the last twenty-eight or thirty years of her

life was not in possession of the Loudoun estates, and who for the last sixteen saw

•«• son in possession by a right independent of her. Hence the question must

fe, ho* the clause can be applied to the present Marquis. And in every view of

ks application which I can take, Lady Sophia's claim seems to have no counte

nance. The only competition which any fair reading of the clause will war

rant, is, in my opinion, between the present Marquis, against whom his own pos

session of the estate of Loudoun is pleaded, and his children, (he having no brother.)

How his mother's possession of the estate of Loudoun—who yet, it is expressly

admitted by Lady Sophia (Case, p. 5:2,) " remained legally vested with the estate

of Kowallan until the period of her death,''—can exclude the present Marquis

when be came forward as the next heir of entail, I cannot understand. It is his

ewn possession—facts personal to himself, which alone can enable this clause to

apply and attach to him. Therefore it is clear that the question is, whether he is

excluded by reason of his possession of Loudoun (assuming the mode by which he

acquired and held Loudoun during his mother's life to be immaterial)—and that

bring the question, then, whatever may be the merits of tbe competition, still tbe

competition can only be between him (an only son) and his children. Of course,

1 am well aware 'hat a clause of devolution may be so worded, or tbe general

•yet of the maker so expressed, as to bring in at once the daughter or second

ws in the succession to an heir who takes another estate, although tbe latter may

W permitted to hold both during bis own lifetime, and then that the eldest son

•ill be excluded by reason of the possession of both by his parent. That not ua

'•nqtmtly lias happened. But then the clause in such cases has been so expressed

«»<Jeclare and point to this result. If the words here are looked to—and gene-

tol4<xkriiion of the ohject there is none—I think the present Marquis's posses-
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Noi 1. *ion of Loudoun Is essential to Lady Sophia's ease ; and hence I think the only

1 " question which can arise is, whether the present Marquis is excluded.

The Marquis of ^. ^ut a^ter tne utm08t consideration which I can give to the clause, I think

Hastings, Sic. the deed is defective in not containing provisions or expressions applicable to tic

special case which has occurred, after the estates have been once and fully united,

and that the words are not sufficient to warrant the Court to decide this, as under

terras sufficient, they did decide other cases, on the general ground—that in all

events the estates must separate. This is the point where this clause fails—fails

in words, provisions, and declaration of intention. The maker might have made

the matter clear. Inference or conjecture may he formed as to his intention : But

it is not declared, nor his object stated. Holding that the estates were legally

united in the person of the Marchioness-Countess, I think that the clause will not

attach, so as to compel separation at an. after period.

Lord Wood.—1st, I concur with the Lord Justice- Clerk in opinion, " That

the acquisition of the Loudoun estates, by the late Marquis and the present, by the

transactions set forth in the papers, by which these estates were exchanged and

alienated by the Marchioness-Countess for estates in England, and the Lou

doun trustees, settled on the present Marquis in lieu of the English eBtates, accord

ing to the nature, and in satisfaction of his right and interest in the latter, effectu

ally excludes the application of the clause of devolution or exclusion in the Row-

allan entail, in respect of succession to the estates of Loudoun, seeing the latter

were acquired in a way not within the meaning and operation of that clause under

any admissible construction." And, " That the succession to the honours and

title alone of Loudoun (on the supposition that the first prohibition is well-found

ed) does not bring the present Marquis within the operation of the clause of devo

lution, in respect, (1.) That the general part of the clause, which is founded on

as extending the leading part of it to all luture heirs, specifies only the event of

succession to the estate of Loudoun; and (2.) That even the leading part of the

clause mentions the succession to the ' honours ami estate' of Loudoun—not one

or the other; and hence, if he has acquired the estate in a way and by a right

which does not bring him within the clause, then the succession to the honours

alone does not raise any question at all under any branch of the clause."

For the grounds of this opinion, it does not appear to me to be necessary to add

any thing to what has been stated by Lord Cuninghame, who has also, 1 think,

satisfactorily shown that the special plea is unfounded, by which it is maintained,

on the part of Lady Sophia Hastings, that any effect which the transaction for the

exchange of the Loudoun and English estates might have otherwise had, is excluded

in the particular circumstances. Assuming her Ladyship's view of the import.anil

operation of the qualifying or excluding clause, as it has been called, in the con

tract-matrimonial and entail of the estate of Kowallan, to be in other respects cor

rect, I apprehend that it cannot be soundly contended, that its application to any

particular case is to be determined by the state of matters at the date at which tb«

heir on whose death the question of the right to succeed to the estate of Rowallan

occurs—entered into possession both of it and of the estates of Loudoun, or al

any intermediate period between the said date and the death of that heir. The

decision of the point must, on the contrary, I conceive, depend upon the state ol

matters at the death of the hen-. Although the late Marchioness entered to pos>

session of both estates, it is not said that the clause could operate to divest her o

the estate of Rowallan, and it cannot be disputed that she temained absolute rftis
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tn?*s of the estates of Louiloun and Rowallan, with power to do with them as she J^0> ]#

thought proper. It is only at her death that the question arises, or could arise, in

reijard to the riyht of succession to the estate of Rowallan, under the original des- iL0V\. • 1S44-

■ i - it • t i ... i The Murquis oi

tination clause in the entail, and the clause qualifying; that destination in the case Hustings, &c

therein provided for; and I am of opinion that it would lie equally adverse to the

word*, and to the whole policy and purpose of the latter clause, to hold that, in

virtue of it, the heir who, in terms of the primary destination, would be entitled

to iJce the Rowallan estate, could be excluded from the succession, if, when the

tmnsion opened, the Loudoun estates were either no longer in the family, so as

lo descend to him along with the estate of Rowallan, and thereby create that

•sion of the estates in the person of the heir, which it was the object of the qua-

Gfring clause to prevent ; or if still in the family, were so under circumstances

»t embraced by the clause. In the latter case, it is apprehended that the posses

sion of the Loudoun estates cannot, upon a sound construction of the clause, have

the effect of excluding the heir from the succession to the Rowallan estate, as the

party tailed by the primary destination.

Assuming these views to be correct, it is enough for the decision of the present

competition. But, on the opposite assumption, and supposing that the titles of

the estates of Loudoun had continued to stand precisely as they were when the

lata Marchioness succeeded, and that the Marquis had taken solely as heir by that

"iTeuitorf, and that the competition were to be decided upon that footing, then I

am farther of that opinion—

2d, That in the circumstances, the present Marquis is not excluded from the

•accession to tl>e estate of Rowallan, by the clause in the contract-matrimonial

me1 tailzie, founded on by the other competing parlies, which contract was made

epos occasion of the marriage of Lady Jane Boyle, the eventual heiress of Row*

illan, with Colonel Campbell, the cousin-german of the then Earl of Loudoun.

I do not think that that clause is a proper clause of forfeiture. It is a clause

qoalifying in certain cases, upon a particular contingency—but not in all cases

even upon ihat contingency—the primary destination of the estate of Rowallan,

»s contained in the preceding part of the deed ; and (apart from the provision in

the last part of it, for the management of the rents) the only question which the

clause can rai*e, is one as to the right to succeed to that estate—that is, who is

the heir called to the succession—the solution of which must depend upon whe

ther the qualification made by it upon the primary destination applies to the par-

tu-nlar case presented for decision.

The clause consists of three parts. The case before the Court does not involve

any matter arising directly out of the last, for the management as there provided

of the rents of the estate of Rowallan. Its provisions, therefore, are of no impor

tance, except in so far as they may be of use in construing the meaning of the

•umt two, for which purpose they may of course be relevantly referred to. Of

these two, the first contains a provision for certain specified cases in the succession

to the estate ; the second contains a provision to make the rules laid down in the

ir»t apply to other cases.

The present case is not one of those specifically provided for by the first part

«f the clause. The question raised depends upon the effect of the second part of

the clinse, as extending the first to other cases besides those there set down ; and

>■ considering the meaning and effect of the clause, it is of importance to keep dis-

liartlrio view that it makes no general or absolute provision for a separation of
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No. 1. the estate of Rowallan from those of Loudoun, in every case in which they might

~~j come to be united in the person of the heir called to Rowallan by the primary

The Marquis of destination. It is not an indiscriminate exclusion affecting every heir to Rowal-

Hastlngs, &c Ian that might succeed to the estates of Loudoun that is provided for, but a spe

cial exclusion in particular rases. Had a separation of the estates been intended

to take place in every instance, and to apply to all the heirs of the marriage, it i9

impossible to suppose that the clause would have been worded as it is—a totally

different and known form would have been adopted. This peculiarity in the

clause must be attended to, in determining its true meaning and construction,

upon which it is obvious that it has a material bearing ; for—if, by the qualifying

clause, the union of estates in an heir to Rowallan is not provided against in all

instances—it is essential, in any particular instance, to see that it is one of those

in which it is provided that a separation shall take place.

The provisions of the first part of the clause, all apply to cases to occur after the

death of Lady Jane Boyle, among her descendants, either in the first degree or in

the second. Lady Jane herself could not succeed to the estates of Loudoun ; and

although her immediate children might do so, they might not. The succession of

any of her descendants to these estates might be postponed to a more remote stage

in the destination of the estate of Rowallan, the object however being, that, on

that event taking place, whether sooner or later, the primary destination should,

at least in certain cases, but in certain cases only, be in consequence qualified or

altered, the provisions of the first part of the clause, setting forth how and to what

effect it should be so altered, were naturally applied to the case of the succession

to Loudoun opening to the immediate descendants of Lady Jane ; while, by the

second part of the clause, these provisions were extended or made to apply to the

posterior portion of the destination ; but this second" part of the clause, no more

than the first, contains a general provision for effecting a separation of the estates

in all instances. The second part is special, as well as the first.

The case taken for exemplification in the first part of the clause, is that of suc

cession to the estates of Loudoun by the immediate issue of " this present mar

riage ; " that is, the then contemplated marriage of Lady Jane Boyle with Colonel

Campbell. Upon tbe supposition of that event occurring, the provisions are made

apply to, and give rule for the succession to Rowallan, both among Lady Jane's-

children and grandchildren in the particular states of the family mentioned, and

there they stop.

As respects the children of the marriage, if there should be two sons, the second

son is to exclude the eldest from the succession to Rowallan, if the eldest shall

succeed to the estates of Loudoun. But if there should be only one son, " though

there be daughters," the son, although he shall succeed to the estates of Loudoun,

is not excluded by a daughter. In the latter case, the succession and right to the

estate of Rowallan and its rents, -as by the primary destination, is in no way

affected by his succeeding to the estates of Loudoun. Again, the same is the result

if there should be only a daughter or daughters of the marriage. An eldest

daughter, although succeeding to Loudoun, is not excluded from the succession

to Rowallan by a younger. There are no words which, by any latitude of con

struction, can bring in a younger female to the exclusion of an elder ; and if there-

should be one daughter only, no separation of the estates is provided for.

This is the nature of the provision in the first part of the clause, as it applies to

the descendants of the then contemplated marriage in the first generation in the
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««• given, of one of these children succeeding to the estates of Loudoun. But No. 1.

the provision in the same case also applies to the descendants in the second gene-

ratios. By this part of the provision, if there was an only son of the marriage, ^J MarqoU of

who succeeded to Rowallan and also to Loudoun, then the second son of the only Hastings, &o;

son is to succeed to Rowallan ; and failing a second son, " then the eldest daugh

ter of this only son is to succeed to the said estate." The rule in the second gene

ration is therefore the same as that in the first, in so far as a second son excludes

an eldest, bat different in so far as a daughter excludes an only son. But further,

the succession of an only son of the marriage was to be effected only in the event

of bis having a second, or an eldest daughter in place of a second son. If he had,

t family of daughters only, there was to be no alteration of the order of succes

sor): An eldest daughter is called only failing a second son—that is, in the case

of there being an eldest son and no other. A second daughter is not called in any

treat.

Taking the whole of this first part of the clause, it will be found that it contains

■o prevision for the case of a daughter of the marriage succeeding to the estates of

Loudoun, and thai it only applies to the second generation in the case of an only

son so succeeding. It is the fact of the succession of a son of the marriage to the

estates of Loudoun, which gives operation to the clause. By that event, and that

eveat alone, is it brought into play. Whether the question of who is the heir to

the estates of Rowallan arose among the children of the marriage, or the grand

children, that question, in so far as regards the operation of the qualifying clause,

ma-t bare depended upon a son of the marriage having succeeded to Loudoun,

and bi« baring beea affected by the clause in the manner provided, so as conse-

aaew.'r to render a separation of the estates necessary, in conformity to its terms.

Then it is to be observed that the provision, as applied to the first generation,

fires the rale for the succession to Rowallan among immediate descendants, one

of whom has succeeded to the estates of Loudoun, but whose parent had not pre

viously succeeded ; while the other gives the rule for the succession to Rowallan

&mong descendants in a degree removed from that, the descendant in which had

succeeded to the estates of Loudoun—that is, for the succession among grand

children, whose parents had succeeded to the estates of Loudoun. The latter is a

provision for the case of an only son of the marriage, a male heir succeeding to the

estates of Loudoun. It is said, that if lie did so at the same time that the suc

cession to the estate of Rowallan also opened to him, the latter would, in terms of

the clause, immediately descend to his second son, or eldest daughter, if he had

either. But passing tliat, and assuming that at the time he had no issue, then he

would be entitled to take the estate of Rowallan, and would not be bound to de-

aude thereof upon having issue, whatever might be his obligation under the third

part of the clause iu regard to the management of the rents, to the next heir en

titled to succeed on his death. The question under that condition of circumstances

would consequently be—Who was entitled to succeed to Rowallan at the death

•f an only son who had succeeded to the estates of Loudoun, and who, having

children, was within the words of the clause ? While the provision, as applied to

the succession in the first generation, would raise a question of succession on the

death of a party who had not succeeded to the estates of Loudoun, among descen

dant*, one of whom in the same degree had succeeded to these estates. The first

part of the clause, therefore, contains two provisions—the one for the case of the

•ncceasioii to Rowallan among the immediate descendants of a party who had not
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No. 1. himself succeeded to Loudoun, the party succeeding to Loudoun being one of

these immediate descendants ; the other for the succession to Rowallan among

The M- ro i f t')e descendants of a party who had succeeded to the estates of Loudoun ; and for

II i-tings, &c. these cases, as before explained, the clause makes, to a certain extent, a different

provision.

As already remarked, the specific provisions thus made in the first part of the

clause stop at the grandchildren of the then contemplated marriage. Whether

either of them should take effect, so as to qualify the primary destination of the

estate of Rowallan, depended upon the estates of Loudoun being succeeded to by

a son of the marriage, that being the condition upon which their coming into

operation at all is contingent. Which of them should take effect, and how, de

pended on the state of the family.

The whole operation of the clause, as arising out of the provisions in this first

part of it, ceased, either by the estates of Loudoun not being succeeded to by a son

of the marriage; or in the event of a sou succeeding, by the estate of Rowallan in

consequence descending to a second son of the marriage, or to a second son or

eldest daughter of an only son of the marriage, and so, by force of the clause,

being separated from the estates of Loudoun ; or simply by the estates of Loudoun

being succeeded to by a son of the marriage ; for it might be, that although an

only son of the marriage did succeed to the estates of Loudoun, the provision

referred to might have no effect upon his right to the estate of Rowallan, seeing,

that if he had no children, in whose favour alone the provision is to operate, lie

could not be affected by it to any extent, not even by the third part of the clause,

which provides for the management of the rents, in the event of a son of the mar

riage succeeding to the estates of Loudoun. Succession to the estates of Loudoun,

either by a daughter of the marriage, or by any of the subsequent heirs of Row

allan, whether male or female heirs, or whether these heirs succeeded to Rowallan

in the ordinary course of the primary destination clause—the estates of Loudoun

not having been previously succeeded to—or through the operation of the qualify

ing clause, by force of which the course of the primary destination had been broken,

and the estate of Rowallan separated from those of Loudoun, which had been

succeeded to by a son of the marriage—are not cases provided for by the first part

of the clause.

Further, in reference to the provision, as applying to the succession to Row

allan upon the death of an only son of the marriage who had succeeded to Loudoun—

but who, although afterwards having children, had in the circumstances, from there

being no provision for devolution, been enabled to contiuue in possession of Row

allan and Loudoun—the question as to the right of succession might arise in two

states of fact—the one, that at the death of the only son, he still retained the

estates of Loudoun, to be inherited by his son—the other, that prior to his death

be had disposed of them ; so that Rowallan alone remained to be inherited by his

descendants. Let it be supposed that an only son of the marriage, after succeeding

to Rowallan had succeeded to Loudoun, and that he had an only son and daugh

ter. That would have been a case for the application of one of the provisions in

the first part of the clause, although the estate of Rowallan having once vested in

the only son, he could not have been compelled to denude himself of it during his

life. The only limitation of his right would have arisen from the third part of the

clause, which provides for the management of the rents " for the use and behoof

of the next heir of tailzie who shall succeed to the said estate of Rowallan in nun
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»er foresaid ;" the manner foresaid being set forth in the declaration, that if an No. 1.

only son of the marriage " shall succeed to the honours and estate of Loudoun,

though there be daughters, then and in that case it's hereby declared, that the TbeMnrquiiot'

second son of this only son of this marriage shall succeed to the said estate of Hatting., &c.

Rowallan, and failing a second son, that the eldest daughter of the only son is to

succeed to the said estate.'' Now, the point has been raised, whether the condi

tion of the operation of the qualification thus made upon the primary destination

of Kowallan, would not under this provision have been completely purified, so as

to have carried the estate of Kowallan to a second son, or eldest daughter of the

oily son on his death, by the mere fact of his having succeeded to the estates of

Loudoun, irrespective altogether of his having continued in possession of these

nuies down to the time of his death. The provision says nothing in express

ftords upon that point. From the last part of the clause for management of the

rents, it appears that the case was contemplated of the estate of Rowallan remain"

iae rested in the son of the marriage, (subject in a certain event to the condition

is tbat part of the clause,} notwithstanding his having succeeded to the estates of

Loudoun ; and it may be said, that that part of the clause shows that the provision

for the hucression to Kowallan on his death, if the state of his family admitted of

its application, man rendered absolute, by the mere fact of his having succeeded to

the estates of Loudoun, whatever might afterwards become of them ; the right of

his second son or eldest daughter to succeed to Rowallan, under the qualification

opoa ike primary declaration, depending simply on his having succeeded to

Loudoun, and not on his descendant, his eldest son, also succeeding to that estate,

I do not think that this is the sound construction of the provision. Whatever

aiffit be the case, if the succession to the estates, both of Rowallan and Loudoun,

speoed to the son of the marriage at the same time, and he then had two sons, or

a ion and a daughter, when, by force of the provision, the estate of Kowallan might

at once descend to the second or eldest daughter, I apprehend that in the case of

toe estate of Rowallan vesting in the only son of the marriage, and consequently

remaining vested in him till his death, and the question only then arising as to the.

right to succeed to that estate, it is to be held as implied in the provision qualify,

bg the primary destination of Rowallan, that that destination shall only be thereby

affected, if at the death of the only son of the marriage, the estates of Loudoun

•ball continue to be possessed by him, so as to be inherited by his eldest son. This

I conceive is necessary, in order to make a case for the operation of the provision

at bis death, as qualifying the primary destination ; for it is only by his eldest son

tocceeding to the estate of Loudoun that there can be any ground, with reference

to the plain object and meaning of the provision, for excluding him from the suc

cession to Rowallan, in favour of a second son or eldest daughter. The operation,

therefore, of this portion of the provision in the first part of the clause, where the

only son had possessed both estates, depended, in my opinion, not merely on his

having succeeded to Loudoun, but of its being to be succeeded to, on his death,

by bis eldest son.

With these remarks, in regard to the import and effect of the first part of the

qatiifymg clause, let us now attend to the state of the present case.

/n point of fact, there was an only son (James Mure Campbell) of the marriage

letween Lady Jane Boyle and Colonel Campbell, and which only son having pre-

riwsiy succeeded to the estate of Rowallan, did afterwards succeed to the honours

•fid tsMca of Loudoun. But he had then no issue, and, in the circumstances, was
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No. 1. not excluded from holding the estate of Rowallan, along with those of Loudoun,

whatever might have been the effect of the qualifying clause at his death, had be

The Mai-quit of 'e^ tw0 8ons> or one 80n and a daughter. He accordingly possessed both estates

Hastings, &c till his death, and, as I conceive, was in no way affected by any of its provisions.

The only issue he had that survived him was an only daughter, the late Mar.

cliioness. She was, therefore, an only child of an only son of the said marriage,

who had succeeded to the estates of Loudoun. She also succeeded to Loudoun,

but at the time she had no issue, and she took up and enjoyed both estates, retain*

ing, down to her death, possession of that of Rowallan.

The late Marchioness left an only son, the present Marquis, and daughters, of

whom Lady Sophia Hastings is the eldest ; and the Marquis, her only son, had,

at her death, issue an only son and daughter. Lord Henry, his second son, was

born shortly afterwards. It is in these circumstances that the present competition

lias arisen for the succession to the estate of Rowallan.

There is no dispute that, according to the primary destination in the contract-

matrimonial and tailzie, the Marquis of Hastings is the party entitled to succeed

to the estate of Rowallan. He must, therefore, have right to take up the suc

cession, unless it can be clearly shown that he is excluded from it by some of the

subsequent clauses of the deed. That the specific provisions in the first part of

the qualifying clause do not touch the case, or exclude the Marquis's right to the

estate, in terms of the primary destination, is quite plain. It is true that the late

Marchioness, the mother of the Marquis, was the daughter of an only son of the

marriage who had succeeded to the estates of Loudoun ; but even had she been

an eldest daughter, taking the estate of Rowallan to the exclusion of an only son

of the only son who had succeeded to the estates of Loudoun, and supposing that

she had afterwards come to succeed to Loudoun, the first part of the clause con

tains no provision respecting the succession to Rowallan on the death of such

daughter. But this was not her position. She was an only child of an only son

of the marriage who had succeeded to the estates of Loudoun. In this state of

the case, the operation of the first part of the clause in truth ended with James

Mure Campbell, or, more correctly speaking, it never took effect at all, because

the facts were not such as that part of the clause contemplated, or to which, accord

ing to its terms, it could be applied. Accordingly, notwithstanding its provisions,

James Mure Campbell, who succeeded to the estates of Loudoun, continued to

enjoy them till his death, altogether unaffected by the first part of the clause, or

even by the third part, in regard to the management of the rents ; and when the

succession opened to the late Marchioness, there was no case for the first part of

the clause to act upon. She was entitled to take, and did take, the estate of

Rowallan under the primary destination ; and at the same time took and held the

estates of Loudoun also, just as if there had been no qualifying clause in the entail

of the estate of Rowallan.

But then there is the second part of the clause, which, as already mentioned,

contains a provision to make the rules laid down in the first, for the special cases

there set forth apply to other cases, and by the operation of which, it is said, that

the present Marquis is excluded from succeeding to his mother in the estate of

Rowallan.

Now, it appears to me that there is much room for doubt whether the

succession to the two estates of Loudoun and Rowallan, having come to stand

iu a position so entirely different from that which would have resulted from
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\\» operation of the qualifying clause had it taken effect, viz. that of being No. I.

united in the person, not merely of the only son of the marriage, who in no way

time within the reach of any of its provisions; but in the person of the child of TheMatquia o

tktson, the clause did not thereby in all its parts cease to be capable of after- Hastings, &o.

vrirds affecting the succession to the estate of Rowallan. The second part of the

cWe might have been available, either in the case of the estates of Loudoun not

taring been inherited by a child of Lady Jane Boyle and Colonel Campbell, in

respect of the succession not having opened to these estates till a remoter heir was

h possession of Kowallan, or in the case of the estates having once been separa

ted by force of the first part of the clause, and then coming to be again united in

lfabsequent stage of the destination, by the succession to both falling to the same

person: but the case which has actually happened differs from either of these, and

does not seem to be one to which the second part of the qualifying clause was in

tended to apply, or can apply. 1 am unable to see that the clause in any of its

pin* provides for the case that has occurred. It does not appear to me to be so-

worded as to apply where the estates have been held together in a manner which

the clause did not, or was not intended to prevent, or to be capable of effecting a

separation of the estates after that has taken place. If it was meant that it should

do so, (but which I think it is not to be presumed,) it fails in providing for a se

paration in such circumstances. The first part of the clause contemplates a son

or in m>\y son of the marriage succeeding to the estates of Loudoun ; and it fur

ther contemplates, that il he shall so succeed, the union of the estates of Loudoun

with that of Kowallan shall be prevented in the manner there prescribed. Ac

cording to its natural reading, the second part of the clause contemplates the pos

sibility of the succession to Loudoun not occurring till a remoter stage of the des

tination, and it provides, that then the same rules shall apply for the regulation of

toe succession to Rowallan, as would have fallen to be observed had the succes

sion to Loudoun opened to a son of the marriage of Lady Jane Boyle. The

second part of the clause may be further held to contemplate the possibility of a

recurrence of the same event, after the estates had been once separated by force

of the provision for that purpose ; and if so, the succession to Rowallan is to be

again governed by the same rules. It has been maintained, that it is to be also

held as applying the same rules in future generations to female heirs as well as to

male heirs—that is, to an only daughter succeeding to the estates of Loodoun, as

well as to en only son succeeding—a plea which will be afterwards more parti

cularly adverted to. But granting all this, still I conceive that no part of the

clause (which is not a general clause for the separation of the estates in all cases,

but one limited to particular cases) reaches the present case, which is not one

where a sou, or an only son, or an only daughter—assuming an only daughter to

be equally within the clause as an only son—had succeeded to the estates of Lou

doun, which had not been inherited by the preceding heir of the estate of Row

allan, but one where the estates were united in the person of James More Camp

bell, the only son of the marriage of Lady Jane Boyle and Colonel Campbell, who

was in no degree affected by the qualifying clause, and then all descended to his

Aaorhter, an only child, and remained united in her person till those of Loudoun

were disposed of and settled under the Parliamentary arrangements mentioned in

the record.

Without, however, entering more fully on this view of the case, 1 shall, with

re/errnce to the pleas of the respective parties, proceed to consider whether, upon
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No. 1. any sound construction, the second part of the qualifying clause can be applied to

the actual case, so as to bar the claim of the present Marquis to the estate of Row-

'I'IT'm ' i ia"an> (supposing him to have inherited the estates of Loudoun under the old in—

HaatiugB, &c. vestitures, which is the condition of the argument,) and to carry Rowallan to some

one or other of the competing parties.

Two modes of construing this second part of the clause are contended for.

According to the one, the rules prescribed in the first part are by the second only

extended to the same cases as those specified in the first, when occurring in stages

of the succession subsequent to those mentioned in the first, the second part of the

clause merely generalizing the special cases in the first part of the clause to be ap

plied to the future destination. According to the other, the application of the

special cases in the first part is by the second enlarged, so as to reach the case of

heirs not comprehended within the terms of the first.

(1.) If the first or generalizing mode of construction be adopted as the sound

one, the present Marquis is not, I apprehend, excluded from the succession

to the estate of Rowallan by the first part of the clause, as extended by the

second.

I have already explained to what particular states or circumstances the provi

sions in the first part of the clause for regulating the succession to Rowallan seem

to apply, whether as among the children or grandchildren of the then intended

spouses. Holding the second part of the clause to carry downwards to the future

stages of the succession to the estate of Rowallan the provisions of the first, so as

to make them apply in the same circumstances and in the same cases, when oc

curring in those future stages, as they would have applied to in terms of the pro

vision in 1 lie prior stages ; (and granting that this might hold good, whether the

party who is to he taken as standing in the place of Lady Jane Boyle he a male

or female heir,) it does not appear to me that there is any ground on which the

competing claims of Lady Sophia Hastings, or Lord Henry Hastings, or any of

the other parties, can be sustained.

Lord Henry Hastings, the second son of the Marquis, maintains that the late

Marchioness is to be held as standing in the place of Lady Jane Doyle ; and—

(assuming that his not having been born till after the death of the late Marchio

ness cannot prejudice his right, if it would have been well founded had he been

alive at her death)—he states his case as being that of a second son of an only son

of the maniage of the late Marquis and Marchioness, and who, in terms of the

first part of the clause, would, in similar circumstances and a like state of family,

if occurring among the descendants in the first and second generations of llie

marriage of Lady Jane with Colonel Campbell, have excluded the only son,

as well as the daughters of that marriage, and also the eldest son of that

only son.

The view thus insisted in by Lord Henry is of course repudiated by Lady

Sophia Hastings ; and it is conceived that, in so putting the case, Lord Henry

attempts to bring it under the rule given for one to which it cannot be correctly

assimilated. Let the provision, as made in the first part of the clause, be taken

to be applicable to the descendants of all future marriages, as well as those of the

marriage of Lady Jane Boyle and Colonel Campbell, still it is thought that the

late Marchioness, who had succeeded to the estates of Loudoun, cannot be stated

as standing in the place of Lady Jane, to the effect of the question as to the suc

cession to the estate of Rowallan, upon the death of the Marchioness, being re
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presented as one to be regulated by the rule given in the first part of the clause No. 1 .

for tlie succession to that estate, in the event of an only eon of Lady Jane sue-

coiling to the estate of Loudoun ; in which event, it is there provided, that the Xh« M«ruui« of

second son of that only son of the then contemplated marriage " shall succeed to Hustings &«.

the said estate." The only provision made in the first part of the clause appli

cable to the succession to Rowallan, on the death of a party who had succeeded

to the estates of Loudoun, is that which relates to the succession to Kowallan, on

the death of an only son of the marriage who had succeeded to the estates of

Uwonn, the provision for which case is different from the provision for the

•secession on the death of a party who had not succeeded, in the event of the

cbild of that party succeeding to the estates of Londoun ; for in the latter, an

onlpon is not excluded by a daughter of the marriage, but only by a second son,

whereas in the former he is excluded. In the latter, a daughter is not called to

the succession to Rowallan by the qualifying clause, in order to exclude an only

wn, while, if there are no sons, the eldest daughter may take both estates ; but,

in tbe former, a daughter is called in preference to an only son of the only son ;

and if the only son have no sons, no devolution of Rowallan seems to be pro

vided for.

Suppose that the late Marchioness herself had been the first heir in the primary

destination of the estate of Rowallan who had succedeed to the estates of Loudoun,

coaU it, in the question of succession to liowallan upon her death, have been

maintained that she was to be held as representing Lady Jane Boyle, and that the

rale is the first part of the clause, which was to be referred to in regulating the

•neension, was that there given for the case of the estates of Loudoun being sue*

reeded to by an only son of the marriage between Lady Jane Boyle and Colonel

CampMI ? Certainly not, for that is the case of an only son succeeding whose

parent had not succeeded ; whereas, in the case supposed, the late Marchioness,

the mother of the present Marquis, had succeeded to the estates of Loudoun.

That being the fact, the present Marquis, her only son, would not be in the posi-"

lion of James Mure Campbell in the case given in the first part of the clause,

bat would be tbe only son of an heir to Rowallan who had succeeded to the

mates of Loudoun. Accordingly, if the late Marchioness had not succeeded to

the estates of Loudoun, hut they had only opened to the present Marquis at her

death, it appears to be clear that, were the succession to Rowallan to be affected

at all by the qualifying clause, it would be in that case, that the late Marchioness

anight be represented as holding the place of L-uiy Jane Boyle, and the present

Marquis that of an only son of the marriage succeeding to the estates of Lou

doun. But if so, then it follows that the late Marchioness having defacto sue-

celled to and enjoyed the estates of Loudoun, she cannot, under the second part

of tbe clause, extending the application of the first to remoter stages of the desti

nation, be taken as standing at a remoter stage in the place occupied by Lady

Jane Boyle in the earlier one, in the case given in the first part of the clause, as a

model case for regulating the succession in all time coming.

If, therefore, by tbe adoption of a generalizing construction of the second part

<>f tbe qualifying clause, the present case can he assimilated at all to any of the

r**es specially mentioned in the first part of the clause, it can only be by stating

i ■* late Marchioness—who did succeed to the estate of Loudoun, and who was

'he only daughter of James Mure Campbell—as having stood (although at a lower

pwat in the destination of the estate) in the same position as an only son of Lady
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No. 1. Jane's marriage with Colonel Campbell, so that on the death of the Marchioness,

who had succeeded to the estates of Loudoun, the succession to Rowallan is to

Nov. 12 1344.

TheMarquia of De regulated in the manner directed by the first part of the clause, in the event,

Hastings, lie. for which provision is there specially made, of an only son of Lady Jane suc

ceeding to the estates of Loudoun. This, accordingly, is the plea of Lady So

phia Hastings. But if the sound construction of the second part of the clause be,

that it merely generalizes the first, so as to make it apply throughout the coarse

of the succession to the like cases as those described in the first, the provision in

the first—which relates to the succession to Rowallan, on the death of an only

son of the then contemplated marriage who shall succeed to the estates of Lou

doun—would not apply so as to exclude the Marquis, that provision relating only

to the succession to a male heir, that is, the succession to a son. There is no

provision for the case of a daughter, or of an only daughter, succeeding to these

estates, and regulating the succession on her death. There is no provision to ex

clude, in that case, the son of the daughter, in favour of, and to bring in prefer

ably, either the second son or the daughter of that daughter. In fact, there is no

provision in the first part of the clause which is applicable to the case of the suc

cession to a female heir, except it be that for the succession to Lady Jane her

self by her immediate children. But even there, a female heir has no benefit from

the clause to the exclusion of a «on ; and throughout all the rest of the first part

of the clause, the provision is for the succession to a male heir. There is through

out not only no indication of an intention that the clause should apply to a feniale

heir, in the event of the former having succeeded to the estates of Loudoun ; but

the caseB provided for imply that such was not the intention of the maker of the

entail of Rowallan, inasmuch as, in providing for the succession down to the

second generation of the descendants of the marriage of Lady Jane Boyle and

Colonel Campbell, although the possibility of a female heir succeeding to Row

allan must have been in view, the clause is not so framed as, on the one hand, to

strike against such female heir, or, on the other, to benefit her, except in the

single case of an only son of the marriage not having two sons, but only one

son and a daughter, when it is provided, that if the only son shall succeed to

Loudoun, his eldest daughter is to succeed to Rowallan in preference to his only

son.

Holding, then, that a correct view has been taken of the nature and effect of

the first part of the clause, as respects the cases to which it is specifically applied,

and that the second part of the clause is to be construed as merely generalizing

the first, it is thought that the Marquis of Hastings cannot be excluded from in

heriting the estate of Rowallan as the heir under the primary destination, the case

in which he claims not being the same as any of those mentioned in the first part

of the clause, or to which, therefore, the qualifications thereby made upon the

primary destination apply.

(2.) But it is contended that the second part of the clause must receive a more

enlarged construction, it being thereby provided, " that the succession to the said

estate of Rowallan, in case any of the heirs of this marriage shall succeed to the

estate of Loudoun, shall take place according as is above mentioned in all time

coming." By this provision, it is said that it is rendered of no importance whe

ther the question of succession to the estate of Rowallan shall occur on the death

of a female heir or of a male heir ; that a female heir is an heir of the marriage

.referred to, and that the succession on the death of a female heir is, by the terms
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of this second part of the clause, to be ordered in the same manner as the succes- No. 1.

lion on the death of a male heir. In this way, Lady Sophia Hastings maintains

that the model case in the first part of the clause for that which is now before the-rhi. Marquis ot

Court, is that of the snecession on the death of an only son of the marriage of Hastings, &c.

Lady Jane Boyle and Colonel Campbell, who shall succeed to the estate of Lou-

doDB, in which it is provided that the second son of the only son shall succeed to

Rovallan, and, failing- a second son, then the eldest daughter of the only son ;

that this provision, which in the first part of the clause is applied to an only son

or male heir, is, by the extending words of the second part, which comprehend

" usj of the heirs of this marriage," applied also to a female heir ; and that, there

fore, the succession to Rowallan, on the death of the late Marchioness, who suc

ceeded to the estates of Loudoun, is to " take place" in the same manner as the

Kcttssion on the death of James Mure Campbell would have taken place in terms

of the first part of the clause alone, had he, at his death, had only one son and a

ianjhter or daughters, in which case the eldest daughter—who, in the present

instance, is Lady Sophia—would have succeeded to Rowallan to the exclusion of

the only sod, the present Marquis.

Now, in the first place, upon this enlarged construction of the second part of

the clause, it is sought that the succession to the estate of Rowallan shall, in a

remoter generation, be regulated in a different manner from that in which it would

hue Wn, had the succession to the estates of Rowallan and Loudoun opened to

a female heir in the generation, in reference to which the special provision in the

first part of the clause refers ; for I apprehend it could not be held—under any

adraiaa'Me construction of the first part of the clause—that had Lady Jane Boyle

hen succeeded by an only daughter, who, having succeeded to the estate of Row-

aliic, bad also succeeded to the estates of Loudoun, that only daughter would

batt been affected by the provisions of the first part of the clause, and that

lie succession on her death would have fallen to take place in terms of that pro

vision.

By the clause in its first part, special provision is made for the case of Lady

Jane Bojle leaving a son or two sons. No provision is made for the case of her

leafing daughters, or a daughter only. There is no provision affecting or qualify

ing the primary destination as respects them. Their right to succeed to Rowallan

in rirtne of it is not touched. It is not provided that the second daughter shall

eiclade the eldest, or that if there should be only one daughter, who shall succeed

to the estates of Loudoun, then her second son, or, failing a second son, her eldest

kegbter shall succeed to the estate of Rowallan. The clause is an entire blank

«• respects either of these cases, when making special provision for the succession

to Rowallan in the first and second generations of the descendants of Lady Jane

Boyle. And as far as I can see, there is no ground, but the contrary, for suppo-

no? that the omission was not intentional ; and no principle on which it can he

auntained, that by the provisions in the first part of the clause, all the qualifica-

t»ns meant to be made, upon the succession appointed by the primary destination

in the first and second generations of the descendants of the marriage, were not

"sde, and that they were left to be extended by the second part to different cases

«ta in these generations, so as to embrace female heirs in them, and to subject

the faccession to Rowallan to the same provisions in the case of Lady Jane lea-

tibj <iaoghters, or an only daughter, as in the case of her leaving sons, or only

•ee sen, to which last case, in the event of a son succeeding to Loudoun, the
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No. 1. provisions are specially applied. I cannot think, that to so interpret the second

part of the clause, would be a warrantable or sound construction of it ; but if not,

ThitMirquiBot I n*na' 8reat difficulty in discovering any safe ground upon which it can be found

Hastings, &e. that the second part of the clause extended the rule of the first, to the effect of

introducing, in a more remote part of the descent of the estate of Rowallan, a rale

of succession qualifying the primary destination, and affecting the heirs entitled by

it to succeed, which would not have obtained in the earlier part of it, had the suc

cession then opened to a female heir, as it afterwards did in the postponed portion,

when the late Marchioness came to succeed to the estates of Loudoun and Row

allan. If the second part of the clause cannot be held to affect or extend the first,

bo as thereby to bring a daughter of Lady Jane Boyle, and the succession on her

death, within the provisions of the first part of the clause, how can it be justly

contended that, in remoter stages of the succession, the first part of the clause wus

so extended by the second, that the provisions of the fir-t are made to apply to a

daughter of James Mure Campbell, and the succession on her death ? For what

is that but to maintain, that by the second part of the clause the rule is made to

apply, in a subsequent part of the course of succession, in circumstances which, had

they occurred in those parts of the succession to which the provisions of the first

part of the clause specially and directly relate, it would not by the second part

have been made to apply. This, with deference, seems to be a construction of the

clause which cannot be entertained, without totally disregarding the declaration in

the second part of it, by which the extending words are accompanied, viz. that

the succession to the estate of Rowallun " shall take place according as is above-

mentioned in all time coming." By that construction the succession is made to

take place, not "according as is above-mentioned," but in a manner entirely diffe

rent from, and opposed to what is above mentioned, inasmuch as it is made to

take place in a way in which it would not have taken place in similar circum

stances, in those very parts of the succession for which the first part of the clause,

which is referred to, makes express provision. If, indeed, to adopt that construc

tion were essential, in order that the portion of the second part of the clause, im

mediately preceding that just quoted, may receive effect, it might be that it could

not be objected to, for I at once admit that effect must be given to them. Whe

ther, in order to do so, they require to be interpreted in a manner which would

exclude the Marquis from the succession, shall afterwards be adverted to.

But in the mean time, and further, it is to be remarked, that in advocating a

construction of the second part of the clause which makes it operate against the

claim of the Marquis, the only son of the Marchioness, and bring in Lady Sophia,

her eldest daughter, in respect of the failure of a second son, a preference is requi

red to be given to a female heir in the succession to a female heir, to the exclu

sion of a male heir—that is, the clause is made to operate in remoter parts of the

succession in a manner altogether dissimilar and opposed to the manner in which

it is provided that it shall operate in the earlier parts. The union of the two

estates in the person of a female heir is not provided against. A female heir may

take both, unaffected by the clause in every respect. The last part of it, for the

management of the rents of Rowallan, does not apply to the case. The only case

of succession in a female line that is provided for, is that to Ladv Jane Boyle-

If the first part of the clause has any model for such succession, which by the se

cond is extended to the whole course of succession, it. is to be found in that part

of its provision alone. But there is no provision for a female heir being succeeded
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by a daughter, a female heir, to the exclusion of an only son. On the contrary, No. 1.

u only son is to exclude a daughter, and this although he shall succeed to both

estates. By the qualifying clause, the succession by the primary destination of an TheMarauitof

only son to Rowallan is only affected, upon his also succeeding to Loudoun, in the Hastings, &c.

treat of his having a younger brother, or having children of his own, in which

last case his second son, or, failing a second son, his eldest daughter, were to be

entitled to succeed to Rowallan—that is, a son or male heir were to be succeeded

by a male or a female in his room—and this is the only case in which the provision

vas to operate in favour of a female. In no case is it made to operate to the effect

of Waging in a female after a female, to the exclusion of a male entitled to take

by the primary destination. If then the Marquis is here to be excluded in favour

« his sister, the succession of the Marchioness, a female heir, will in this view be

regulated differently in a remoter generation from the manner in which the succes-

nce of a female heir is appointed to be regulated in a prior one. Can a principle

iif construction of the second part of the clause be countenanced which would work

in this manner? Would that be to give effect to the whole words of that part of

tie clause, whereby, while the first part is extended " to any of the heirs of this

marriage,'" it is always subject to the proviso and qualification, " that the succession

to the said estate of Rowallan shall take place according as is above mentioned ?"

I think not: And I am of opinion, that without running counter to any fixed

cowe of interpretation, a different construction may be adopted, viz. one by which

the second part of the clause is made merely to generalize the first, by advancing—

for the regulation of the succession in future generations, when in them the same

case* occur as those provided for in the first—the same rules as are in these cases

•ppiiedin the earlier ones. By this construction, as it appears to me, no violation

tsiise to any part of the second part of the clause. Effect is given to the whole

»wds of it, and it is recommended just because it goes no further than to generalize

tie prorisions of the first part of the clause. That the entailer should have had

tfcu in view, and provide accordingly, was natural. It is, therefore, a safe mode

of construction ; but a more enlarged construction is just the reverse. It goes

beyond what might naturally be supposed to have been the intention of the en

tailer; for having, by specific provisions in the first part of the clause, explained

bow the succession to Rowallan was to be regulated, and the primary destination

afected in the earlier part of it, in the event of the succession to the estates of

Loudoun opening to the beir of the estate of Rowallan, it is not natural to sup

pose that rules of succession and qualifications upon the primary destination not

•pjditd to these earlier parts of the succession, and opposed to what, from the

provisions in regard to them, might be inferred as to the views of the entailer,

sfaonld have been introduced by the second or extending part of the clause, in re-

ifrtmce to more remote parts of the succession. To put a construction on the

irtund part of the clause which would make it so operate, would require words to

b«e been used which, dealing only with them, did not admit of any other—other-

»i*e it is not a safe construction, but the reverse. It is at best a most doubtful

1*1 questionable construction, and therefore not one upon which any heir, called

by the primary destination, should be excluded from the rights thereby expressly

conferred on hi in.

At the same time, whatever might be the difficulties in the way of supporting

the construction contended for by Lady Sophia and others, I should not hesitate

C
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No. 1. in saying that they roust be got over, if it were only by that construction that the

whole words of the second part of the clause would receive effect. If the opposite

The Mur'qult of construction required that some of the words should be dealt with as having no

Hasiinga, kc. meaning-, if that must be the consequence of adopting it, then it may be that it

would fall to be rejected, and the other preferred. But there is no room for im

puting to it any such violation of the acknowledged rules of construction.

The words " any of the heirs of the marriage," are the only ones in the second

part of the clause on which observation can be made, as rendering the enlarged

construction necessary in order to give effect to them. But not to interpret

words in their most comprehensive sense, and to reject them altogether, or to

give them no meaning, are two very different things. Now it is evident that it

is the first of these things that is done by the construction which I have stated

ought in my opinion to be adopted, and not the last. Meaning and effect is

thereby given to the words "any of the heirs of this marriage," although not their

most comprehensive meaning and effect. If indeed it could be said that in lav

these are words of inflexible meaning, that might be sufficient to prevent any thing

short of their most comprehensive sense being put upon them. .But this cannot

be said. The contrary is the case. It is not necessary that the words should be

construed in so general a sense as to include all heirs. Therefore it is no objec

tion to a construction of this part of the clause, that it does not give the words

their most comprehensive meaning. That may be done without disregarding any

recognised rule of construction. The only question that can he raised is, whether

they ought, in the circumstances, to receive their most comprehensive meaning,

or a more limited one ? But this is a question which must be determined by tbe

whole context, both of the part of tbe clause in which they occur, and of that part

of it to which they refer. Indeed, the whole instrument may properly be looked

at in order to decide it. Doing so, and more especially looking to the declara

tion in that part of the clause itself which forms a part of its provision in regard

to " any of the heirs of this marriage,'' that the succession to the estate of Row-

allan shall take place " according as is above mentioned in all time coming," and

looking to the first part of the clause for what is above mentioned, I think, for

the reasons already stated, that the words, " any of the heirs of this marriage,"

should not receive their most comprehensive meaning, but the more limited one

which is given them by that construction of the second part of the clause, accord

ing to which the provision therein contained does not apply to the present case,

which relates to the succession to Rowallan on the death of the late Marchioness,

aud therefore does not exclude the Marquis from tbe succession to that estate,

even although he had taken the Loudoun estates under the investiture existing

at tbe date of the entail of the estate of Rowallan.

Having made these remarks upon tbe import and effect generally of tbe clanst

in the entail of the estate of Rowallan, by which the primary destination is quali

fied, and upon the special pleas of Lord Henry HastingB and Lady Sophia Hust

ings, it does not appear to be necessary to advert particularly to those of tbe othel

parties competing with the present Marquis. I shall therefore only add, in con

clusion, that I am of opinion that the present Marquis is the party entitled t«

succeed to the estate of Rowallan, as the heir of provision to that estate, in pre

ference to all the other competitors, even assuming that the estates of Loudon"

had been held by the late Marchioness till her death, on the ancient investituit

subsisting at the date of the tailzie of the estate of Rowallan—and that, eito thai
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in that case his claim to be preferred mast have been rejected, he is entitled to No. 1.

succeed in respect of the transaction which took place in regard to the estates of

Loudoun daring the life of the Marchioness, by which they were exchanged and The Marquis of

alienated for estates in England, and came to be settled on the present Marquis Hastings, &o.

in lien of those estates, in the manner detailed in the papers.

Lohd Cockbtkn.—I concur in this opinion by Lord Wood.

Lord Moncreiff.—This case is certainly attended with considerable dif

ficulty; and there may be difficulty in several points of it. But I am, on

the whole, of opinion, that the argument for Lady Sophia Hastings is well

fotsded.

I think, 1st, That, apart from the question raised concerning the particular

position of the landed estate of Loudoun, the special provisions contained in the

ccuil of Rowallan, for separating the possession and enjoyment of that estate, in

tee particular events laid down, from the succession to and enjoyment of the hon

ours and estate of Loudoun, must be held to take effect at the death of the late

Countess of Loudoun and Marchioness of Hastings : 2d, That if the provisions

are to receive any effect at all, in the circumstances of the family at that

date, they mast operate to carry the right of succession to Lady Sophia Hast

ings: and, 3d, That that right, if otherwise arising upon the entail of Row-

auan, k not, on a just construction of that entail, prevented or excluded by

the nvucolar arrangements concerning the estate of Loudoun referred to in

the pWft&Bgs.

These questions arise under the following contingency of circumstances.

Jute Mare, Countess of Glasgow, was proprietor of the estate of Rowallan,

which aid came to her by regular descent. She was under no restraint concern-

is^ it; and, on the other hand, both the honours- and estate of Loudoun were in

i different family.

On the marriage of her eldest daughter, Lady Jane- Boyle, te Colonel James

Campbell, who was the brother-gennan of Hugh the third Earl of Loudoun, the

Countess of Glasgow, in 1720, with consent of her husband, in the marriage con

tract of her daughter made an entail of her own estate of Rowallan. It contains

an extensive destination both to her own descendants, and to collateral relations

oa the failure of all of them. It also contains special conditions and prohibitions,

with irritant and resolutive clauses, and among these a very anxious provision,

that the heirs should assume and retain the name and arms of Mure of Row-

tlbm.

The destination was to the Countess herself and her husband in liferent, and

the heirs-male of their marriage in fee ; which failing, the heirs- female of such heir-

Bale ; " which also failzieing, to the said Lady Jean Boyle, and the heirs-male to

lawfully procreate of her body of this present marriage, and the heirs-male of

their bodies -T which failzieing, to the heirs-female to be procreate of the body of

tiie heir-male of their marriage, the eldest always secluding the rest, and succeed

ing without division, as said is ; which failzieing, to the heirs-female to be law

fully procreate of the said Lady Jean Boyle her body of Ms present marriage,

nd the heirs male orfemale rftheir bodies, the eldest heir-female always seclu-

ta» the rest, and succeeding without division, as said is ; which failzieing, to the

Btuvmale of the said Lady Jean Boyle her body of any lawful subsequent marriage,

*ni the heirs-male of their bodies." The words printed in Italics appear to con
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No. 1. stitute the substitution on which the present Marquis of Hastings founds his title

W 19~"ibia t0 succee^'

The Marquis of " *ne clauses of the destination had 90 stood, without being qualified by any

Hutiugg, &c thing else in the deed, the Marquis's title would, no doubt, have been clear, either

as being heir-female generally of Lady Jane Boyle in her marriage with Colonel

Campbell, or as being the heir-male of the body of the late Lady Loudoun, who

succeeded as such heir-female.

But the destination was not left so unqualified. There are other clauses in

the deed, expressly intended for regulating the succession in particular events.

And there can be no more certain or fixed rule in the construction of such instru

ments than this, that all the clauses of the deed must be read together.

The provisions which here raise the question are no doubt very particular, and

perhaps not well constructed for excluding all ambiguity. But this has happened

in other causes, as in the material clause of the Roxburghe entail, and in many

other instances ; and in a question concerning the effect of the destination—in a

question of succession among heirs—the Court must endeavour to ascertain what

is the true meaning and import of the clauses, notwithstanding any difficulty

which may attend the enquiry. These clauses occur in an after part of the deed,

posterior to the entailing clauses—a circumstance which also occurred in the

Roxburghe entail, and was much founded on in the discussion of that cause.

But such a collocation cannot alter the nature and character of the clauses, as

regulating the succession in the particular events to which they relate. They are

expressed in the following terms :—" And in like manner, it's hereby expressly

provided and declared, and appointed to be contained in the infeftments to follow

hereupon, that in case it should fall out that there be only one son of this present

marriage procreate betwixt the said Master James Campbell and Lady Jean Boyle,

who shall succeed to the honours and estate of Loudoun, though there be daugh

ters, then and in that case it's hereby declared, that the second son of this only

son of this marriage shall succeed to the said estate of Rowallan ; and failzieing a

second son, then the eldest daughter of this only son is to succeed to the said

estate, and who shall be obliged to marrie and carrie the arms of Rowallan, in the

terms and under the irritancies of the tailzie above mentioned ; but if there be two

Buns of this present marriage, then the second son is to succeed to the estate of

Rowallan, in case the eldest son shall succeed to the estate of Loudoun ; and

that the succession to the said estate of Rowallan, in case any of the heirs of this

marriage shall succeed to the estate of Loudoun, shall take place according as is

above mentioned, in all time coming ; And so soon as the son of this marriage, or

others aforesaid, shall accept of the honours and estate of Loudoun, then the rents

of the said estate of Rowallan are to be managed and improven for the use and

behoof of the next heir of tailzie, who shall succeed to the said estate of Rowallan

in manner aforesaid."

This appears to me to be, in the material parts of it, nothing else but a provi

sion regulating the succession in particular cases. It is a part of the destination.

It is introduced, no doubt, in rather an awkward form. But if it be read as in

immediate connexion with the destining clauses, or the order of succession before

laid down, it can have no other character than that of a special provision, quali

fying or regulating certain special branches of that destination. Except in tbe

very last part of the clause, on which no question is at present raised, and which
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roaj aim it of different constructions, it has no resemblance to a clause of forfei- No. 1.

tare. When a case occurs, in which it is clearly called into operation, the ques- '

tion can be nothing else but this—who is the heir called to the succession ? If TneMarquis of

there had been two sons of the marriage, I think that it could have admitted of Hastings, &c.

no dispute, that, if the eldest had succeeded to the honours and estate of Loudoun,

the second son would have been entitled to succeed to the estate of Rowallan as

heir of tailzie and provision; for the deed says expressly, that, in that case, " the

second son is to succeed to the estate of Rowallan ;" and then the general clause,

which relates to other heirs of the marriage, is expressed in the same way—"that

tot {secession to the said estate of Rowallan, in case any of the heirs of this mar

riage shall succeed to the estate of Loudoun, shall take place according as is above

snfirmed."

Perhaps it may tend to explain the peculiarity of those provisions to observe,

that the intention appears to have been of a very special nature. Lady Glasgow,

teeing bow very near her son-in-law, Colonel Campbell, was to the succession to

the honours and estate of Loudoun, was evidently desirous, as far as she could do

to consistently with other interests closely at her heart, to prevent the name and

character of Mare of Rowallan from being sunk in the dignity of the Earl of Lou-

donn. Bat she makes no absolute provision of forfeiture whenever a succession

to Loadonn should take place. It is a special rule for the succession, apparently

coo&ned within the destination to the heirs-male and female of that particular

marriage. Whether the last branch of the whole clause would, in any case, be

■ad* to operate in favour of any of the other postponed heirs, may be matter of

soak?. Bar, so far aa the facts of the present case raise any question, the clause

nerWr regulates the succession among the heirs of the contracted marriage, in

tie contingency anticipated of one of them succeeding to the honours and estate

of Loudoun.

it is evident to me that, in construing this provision, the entailer attached

great importance to the succession to the honours of Loudoun. I think that it

■a* the matter of chief importance in her eyes in framing this part of the entail.

Ir was against this mainly that she made the provision at all, as the event by

«hich the name of Mure of Rowallan would be sunk ; and I am convinced, that

the extent or value of the landed estate of Loudoun, as it then was, or the titles

by which it might be held, or the changes which it might undergo in the hands

of fee-simple proprietors, entered very little, if at all, into her contemplation. Ac-

turdingly, in the very first part of the clause of the entail, the case put is, that of

>*n of the marriage " who shall succeed to the honours and estate of Loudoun ;"

u>4 the same term is repeated in the last part of the clause. It is true that, in

some of the intermediate abridged provisions, the word " estate of Loudoun'' only

i> Bted—from which it is argued, on the part of the Marquis, that succession to

the lands only is to be considered. But it seems to me to be impossible to say,

toat the meaning is different in these intermediate provisions from that which is

plainly expressed in the first and last members of the whole clause. Besides, the

word " estate " must be held to be sufficient in law to cover both the honours and

the land rights. It was so held, in a much more important view, in the Rox-

bygbe cause, which here again furnishes a very apt authority. The entail was a

•ooination of heirs, under powers from the Crown, both as to the lands men-

Utted and " the title and dignity of an earl ;" and, in all the clauses of the main

destination, the earldom aud the title and dignity were expressly mentioned, as
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No. 1. well as the lands and other rights. But, in the clause of ultimate destination,

which, on the failure of all the other heirs, was held to bring the estate to Sir

Nov. 12, 1844. T ' , , .,,,.,,... .,

The Marquis ofJames lnne8> the words were simply, that " the rights ot the said estates sail per

il, stings, &c tain and belong to the eldest daughter," &c. It may be remembered, that, even

in the argument concerning the landed estate, there was much discussion on the

question, whether the title and dignity were comprehended under these terms ;

and, it being held competent for the Court to consider that matter incidentally,

the opinion which prevailed held that the honours did pass under the term

" estate."

The case which has here occurred is this : There was no heir-male of the mar

riage of the Earl and Countess of Glasgow ; and Lady Jane Boyle or Campbell

succeeded to the estate of Rowallan. There were not two sons of Lady Jane's

marriage with Colonel Campbell, but only one son, James Mure Campbell. On

Lady Jane's death in 1733, that only son took up the succession to Rowallan. In

1782, he became Earl of Loudoun, by succession to his counin-german, John the

fourth Earl of Loudoun. He had but one child, Flora Adelaide Countess of

Loudoun. He died in 1783 ; and then there being evidently no one who, under

the entail of Rowallan, could make any claim to that estate except that daughter

herself, she of course succeeded, and got possession both of that estate and of the

honours and estate of Loudoun. It was one of th« cases in which the entail left

the destination unqualified. She possessed the estate till her marriage, and after

wards till her death in 1840.

I think it abundantly clear that there was no provision in the entail which

could affect her. She succeeded to Rowallan and to the honours and estate of

Loudoun in the same instant, by her father's death. Twenty-one years after, no

doubt, she married, and had successively an heir-male and several daughters. But

I apprehend that this did not bring her within any part of the clause of the entail.

It is a case which, in my apprehension, shows that it was not forfeiture but suc

cession only that was thereby regulated. And even the last part of the clause

could not be applied, because the only case to which it relates, that of an heir in

possession of the estate of Rowallan subsequently succeeding to the honours and

estate of Loudoun, did not occur.

But the question of succession now arises, upon the death of the Countess of

Loudoun, between her son, the present Marquis of Hastings, as an only son of

the deceased Marchioness, and Lady Sophia Hastings, as the eldest daughter ex

isting at her death, I consider that question simply to resolve into a competition

for the character of heir of provision under the special terms of the deed of entail.

By the death of the Marchioness- Countess of Loudoun, the Marquis has succeeded

to the honours or dignity of the Earl of Loudoun. By the same event he has the

only title of succession to the landed estate of Loudoun ; and though a question is

made concerning the nature and character of that title, there is no doubt that, in

consequence of his mother's death, and only by that event, he has become pro

prietor of that estate.

I. In this state of the family, the first question which arises is, whether, sup

posing that the titles of the land estate of Loudoun had continued to stand pre

cisely as they were when the late Countess succee ito it, and that the Marquis

took it simply as the heir of ber investiture, the event which has occurred opens

the succession to Rowallan to some heir different from her eldest son ? Claims

are now made for various parties—for the Marquis himself—for his eldest son—
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and now for his second son lately born—for his eldest daughter—and separately No. 1.

for Lady Sophia Hastings, as the eldest daughter of the deceased Countess. In

considering the first point, as above stated, it may be treated as if it were divested XheMarquisof

of all other specialties, and as if it occurred simply in the case of Lady Loudoun, Hastioga, &c.

ti the heir in possession of Rowallan, having died, leaving one son only, but an

only or eldest daughter.

In this view of the case, the question appears to me to be of very easy solution.

There cannot be any doubt concerning the effect of the first part of the clause,

«b:ch relates to the succession to an only son of the marriage of Lady Jane and

Colonel Campbell. The provision is, that if that son (having succeeded to the

honoars and estate of Loudoun) shall have a second son, that second son shall

eacceed to Rowallan. If, therefore, James Mure Campbell, the only son of the

marriage, after succeeding to the honours and estate of Loudoun, had died, leaving

t'o son*, there could not, I think, have been the least doubt, that the second son

would hare been entitled to succeed to Rowallan ; for that is the very case pro-

tided for. But the deed also says, " and failing a second son, then the eldest

daughter of this only son is to succeed to the said estate." If, therefore, James

More Campbell, the only son of the marriage, had left one son and one daughter,

it it equally clear that that daughter must have succeeded to Rowallan, while the

only soa succeeded to his father in the honours and estate of Loudoun. So far

the efitct of the clause is clear enough.

Bat the general clause which follows is to be construed and applied, with refer

ence U> these provisions, in the special events expressed. It is, "that the sue-

ces&ioa to the said estate of Rowallan, in case any of the heirs of this marriage

thiii succeed to the estate of Loudoun, shall take place according as is above men-

lined in all time coming." This clearly supposes cases of succession of heirs of

tie marriage, different from those above provided for in the immediately preceding

clause ; and the form of expression, " any of the heirs of this marriage," having

reference to the destination as admitting female heirs as well as male heirs, appears

to me evidently to import, that the provision might take effect by the succession

of female heirs. But this is not necessary to the present question. There having

been no heir-male of James Mure Campbell, and only one daughter, the right of

that daughter was necessarily clear, notwithstanding that her father was Earl of

Loudoun, there being no other party to whom the succession could open under

the terms of the deed. But now the case is, that she, being Countess of Loudoun,

leaves an only son and an eldest daughter. That only son, ex hypothesi, succeeds

to the honours and estate of Loudoun. And the question is, whether in that case,

at being an heir of the marriage so succeeding, if the rule laid down, that the

•accession in that event is to take place according as is above mentioned, (that is,

i* it would have been if James Mure Campbell had had one son and one daugh

ter,) the right to succeed must not now devolve upon, or be vested in, the eldest

laughter of the Countess, the heir last in possession, to whom the succession

•ast now take place. Holding that we are bound to give fair effect to the gene

ral clause, it appears to me that the case which has occurred is clearly one of the

caae-. and very probably a principal case, in contemplation of which the clause was

framed. If, instead of there being one son of the original marriage, there had been

only one daughter, and that daughter bad had an only son and a daughter, it surely

ild not have been doubtful, that, if the son succeeded to his mother in the honours

«a« eaute of Loudoun, the daughter would have been her heir in Rowallan ? But
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No. 1. the case which occurs is substantially the same. It is only a degree lower in the

destination to the heirs of the marriage. And, as the rule is given for the suc-

Not. K, 1844. . ...... ... ■ • ii /• • •. , i
The Marquis of ces8Ion °' a" tne heirs ot the marriage in all time coming, it cannot make any

Hastings, Arc. difference, that the event in which it is called into operation does not occur in the

succession to the first heir of the marriage, but only in the succession to the

second.

It is possible, no doubt, that more difficult cases might he figured. But I see

no occasion for perplexing the simple case which is before us, by suppositions

which might raise more difficult questions. Unless it can be said that the clause

has no effect at all, and ought to be regarded as wholly inoperative, I must think

that we are bound to apply it to the plain state of facts which here exists.

I am therefore of opinion, that, looking to the entail of Rowallan alone, and

assuming, for the present, that the Marquis has, at the death of his mother, suc

ceeded to the honours and estate of Loudoun, the event has occurred in which the

eldest daughter of the late Marchioness, being an heir of the marriage of Lady

Jane Boyle and Colonel Campbell, is entitled bv the entail to succeed to Row

allan, and to exclude the only son of the last heir.

II. In the view aboVe taken, I have assumed it to be the simple case of an only

son and an eldest daughter. But the title of Lady Sophia is denied, and other

claims are made. It is evident that the claims made on the part of the Marquis's

eldest son, of his second son, and of his eldest daughter, do not at all alter the

point, that a contingency has occurred in which the rule of the entail must lie

applied : And the second question therefore is, whether the title of Lady Sophia

is good, or whether it is excluded by some better title ?

It appears to me, that the only title is in Lady Sophia. The question arises in

the succession to the late Countess of Loudoun, the undoubted proprietor of Row

allan. The question is, who is the heir called to the succession after her by the

entail of that estate ? The event which occurs at her death is, that she leaves an

only son and an eldest daughter ; and at the time when the succession so opens,

Lady Sophia is the eldest daughter. Assuming, therefore, according to the views

already taken, that the only son having undoubtedly succeeded to his mother in

the honours of Loudoun, and having also succeeded to the landed estate of Loudoun,

according to the meaning of the entail, is not in a capacity to take up the estate

of Rowallan as the heir of tailzie ; I cannot see any room for doubting that Lady

Sophia, as the eldest daughter, is the heir of provision now called to the succes

sion. This is not a question as to the succession to the present Marquis, if he had

ever been invested in the estate of Rowallan. It is a question in the succession

to the late Marchioness, which must be solved before it can be assumed that there

ever was any title in her only son to which any third party could succeed. To

say, therefore, that his eldest or his second son can exclude her in the competition,

is to change the state of the case altogether. It is first to decide it, by holding

that a title vested in the Marquis himself; and then to raise altogether a different

question, concerning the succession of his sons to him. The second son had no

existence at the death of Lady Loudoun. But, although it had been otherwise, I

apprehend that it would not have altered the case as to the right of the pursuer

as eldest daughter. If we go back to the case which is specifically provided for,

that of the only son of the marriage having an only son and an eldest daughter,

it is very clear that, on the death of the son of the marriage, the eldest daughter

would hare been entitled to succeed. But could she hare been excluded by the
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contingency of that only son left by the first having a family of sons ? There is No. 1 .

bo provision in the deed which could so qualify the right of the eldest daughter,

in the event expressly provided for, of the son of the marriage having an only son. TheMarqui»of

That contingency could scarcely have been overlooked ; yet the provision is abso- Hastings, &e.

late, that, in the single event assumed, that of an only son of the marriage suc

ceeding to the honours and estate of Loudoun, and leaving at his death one son

and a daughter, the daughter shall have right to succeed. The case which occurs

is substantially the same. The late Marchioness was not an heir-male, but she

ws the eldest daughter of the single heir-male of the marriage, and the heir-

female of the marriage. She died, leaving an only son and an eldest daughter;

ad, bv the entail, the right of succession is in the daughter. Under what pro-

!>»n of the deed, can any son of that only son exclude her? If the succession

is to be "according as is above mentioned," there is no more room for such a con

struction in her case, than there would have been for it in that which is above

mentioned, that of the eldest daughter of the only son of the marriage succeeding

in preference to the only son of that son.

1 do not think it necessary to consider more minutely the claims of the Mar-

aa»'s two sons and of Lady Edith, his eldest daughter. Those claims suppose

tost i case has arisen, in which there is to be a separation of the estate of Row-

illan from the honours and estate of Loudoun. But they are preferred, without

say danse in the entail existing by which they can possibly be supported. The

separation must take place as at the death of the last proprietor, the Countess of

Ltmdonn, b? the entire exclusion of the Marquis as having then succeeded to the

honours and estate of Loudoun. But where is the provision of the entail, which

pies bU eldest or his second son, or his eldest daughter, any claim to exclude

him in the succession to the Countess of Loudoun ? If she had left no daugh

ter?, he would have taken the estate as her only son, whatever question might

afterwards have arisen in regard to the ultimate succession to him, or under the

la»t clanse of the provision. But no such case can here arise, because there being

an eldest daughter she excludes him, and, by excluding him, excludes also all

qnestions among the members of his family, in regard to the succession to their

grandmother.

The truth is, that in these pleas for the family of the Marquis, it is assumed

that this is a case of forfeiture as in the person of the Marquis. They assume

that the title of succession is vested in him, and that the question is, in whose

fatoor he is to forfeit or denude ; and then it is further assumed, that the Marquis

bin exactly the same place with the first heir-male of the marriage, being an only

mo. I apprehend that neither of these assumptions is warranted. In my view

of the entail, there is no case of forfeiture. If the destination takes effect in the

'ame manner as it would have done in the case of an only son and eldest daughter

of the son of the marriage, the title of the eldest daughter is clear, and prevents

any right ever being vested in the only son of the deceased. But it is very mate

rial to observe, that the Marquis is not at all in the situation of the one son of the

narriage. For as to that case, the entail expressly provides, that if there be only

one son of the marriage, although there be daughters, the only son shall take the

Kate, notwithstanding bis having succeeded to the honours and estate of Lou-

i<m. But then it goes on to provide, that, in the event of that son having an

only ton and a daughter, the daughter shall have right to succeed ; that is, in the

succession to the only son of the marriage himself. The present Marquis is in
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No. 1. this latter position, not in the first. But both his own plea, and that, of his son

and daughter, would place him precisely in the same position of the first son of

The Marquiioftke marriage, repudiating altogether the express provision of the entail for the

Hastings, &c. other cases which are pointedly distinguished from it.

A separate plea against the claim of,Lady Sophia is founded on the circumstance,

that the Marchioness had an elder daughter, Lady Flora, who predeceased herself.

1 really cannot think that there is any ground for this plea. No one ever alleged

that there was any ground on which the Marchioness could have been divested of

the estate of Rowallan. No such claim was ever made ; and I am of opinion

that it could not have been made successfully. On the other hand, so long as the

Marchioness lived, the event could not occur of her son succeeding to the honours

of Loudoun; without which fact I conceive, that the clause of the entail could

have no operation. But the mere existence of Lady Flora, who made no claim,

and, as 1 think, could have made none, could not extinguish this part of the en

tail. No one makes any claim here through or in right of Lady Flora ; and it is

not easy to conceive what claim could be so made. The argument must there

fore be, that, because she once existed as an eldest daughter, though she made no

claim, the operation of the entail in regard to an only son and an eldest daughter

must be entirely excluded at the only time when it could be applied. The simple

case here is, that, at the death of the Marchioness, Lady Sophia was the eldest

daughter, and that at that period there was only one son. I am of opinion, that

as the eldest daughter then existing, Lady Sophia has the only title.

. III. An important and somewhat difficult question then remains. It is main

tained by the Marquis, that he has not succeeded to the landed estate of Loudoun

as the heir of his mother, but has taken it by a different title, originating in a

transaction between her and the late Marquis of Hastings, whereby the estate of

Loudoun has been entailed in particular terms ; and, therefore, that he has not

succeeded to the estate of Loudoun in the sense contemplated in the entail of

Rowallan.

The circumstances connected with this transaction, and the Acts of Parliament

whereby it was effected, are fully narrated and explained in the papers. But I

must confess, that, after giving all attention possible to those statements and ex

planations, I have not been able to see, how it can be held that any thing which

was so done by the Countess of Loudoun could have the effect, either of rescind

ing the entail of Rowallan, or preventing the material event therein contemplated

from taking place, or excluding the effect of it according to the provisions of that

entail.

The question before the Court arises on the entail of Rowallan alone. That

question is supposed to be affected by the particular situation of the estate oi

Loudoun. But the competition here is for the right of succession to the estate

of Rowallan. That must be essentially regulated by the entail of that estate ;

and the only question is, whether the fact or event has occurred, which, under the

provisions of the entail founded on, gives the right of succession to the eldest

daughter of the late Marchioness of Hastings, as the heir of the marriage last in

possession of the estate. I now assume that the effect of the clauses is, that, il

any heir of the marriage shall succeed to the honours and estate of Loudoun, being

an only son of the deceased proprietor of Rowallan, the eldest daughter of that

proprietor shall have right to succeed to the latter estate. The only question is

whether the fact has taken place ?
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It is certain that the Marqnis of Hastings is the only son of Lady Loudoun. No. 1.

It is equally certain that he has succeeded, in the strictest sense, as heir of his

anther to the honours of Earl of Loudoun, apart from his superior dignity as Tb«'Mtrqi>l««f

Marquis of Hastings. And it is further certain that he has taken up by a certain Hastings, lc

form of title, and now enjoys, the landed estate of Loudoun. So far the matter of

fid is clear.

Now, the entail of Rowallan makes no mention, and takes no account, of the

putfcular form or character of the titles by which the estate of Loudoun was held

tl the date of that entail, or of the extent or qualities of it ; and as little of the party

from whom it might come to the heir of the marriage. It says nothing at all of

tie node or title whereby the heir of the marriage, succeeding by right of blood

to the honours of Loudoun, might also succeed to the landed estate of Loudoun.

Sopposing that it assumed a case of succession both to the honours of Loudoun,

iid to the landed property known generally under the denomination of the estate

»f Loudoun, and that it required a succession to both in one form or another, to

make the event contemplated, (though possibly doubt might exist even in this

proposition,) there is not a word in the entail which can be so construed as to

mike the condition depend on any particular state of the titles to the land, at the

time when the question on the contingency otherwise arises. The entail deals

with facts alone, and that in very general terms. If there was any knowledge at

•11 of the nature of the investiture in the estate of Loudoun, as it might then

exist, it most have been known that it was held in fee-simple by parties who

• ere then strangers to this contract; and, consequently, that the titles and the

etate itself were liable to many changes, according to the will of the heir in pos-

««iui /or the time. But the reality is, that the entailer of Rowallan apparently

t«k no account even of this, and looked only to the simple fact of the heir of the

aarn'sge becoming Earl of Loudoun, and getting also the estate of Loudoun, as it

might stand at the time when the emergency should occur of the succession to the

estate of Rowallan opening in other respects to the party so situated.

The proposition, which is insisted on with so much force and ability on the

part of the Marquis, seems to amount to this, that, though he has succeeded to

the honours of Loudoun, and though he has also obtained right to the landed

estate of Loudoun, yet, as he has not succeeded to that estate simply or directly

as the heir of the investiture of the Countess, he cannot be held to have succeeded

to tbe honours and estate in the sense of the entail of Rowallan. I apprehend

that this is a question on the fair meaning of the words employed, when applied

to tbe facts which have occurred. It is very easy to put strong cases ; and the

supposition constantly pressed is, that the estate had been acquired by the Mar

quis simply by purchase fur a price. But the supposition of strong cases, render

ing the question much more difficult than that really in discussion, seldom affords

much aid in coming to a sound judgment on the matter actually before the Court.

I apprehend that there is no such case here as a purchase ; but I shall advert pre

sently to the state of the fact as I understand it. In the mean time, the principle

cf tbe Marquis's argument, if fairly carried out, can easily be shown to lead to

results which it would be impossible to maintain.

Tbe fourth Earl of Loudoun held tbe lands of Loudoun in fee-simple. Sup

pose, then, that he had made a strict entail. I presume that that fact simply would

tot We prevented the operation of the entail^of Rowallan, when the heir of the

marriage succeeded to the honours, and separately as heir of tailzie to the estate
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No. 1. of Loudoun; and yet the succession would have been of an entirely altered cha-

racter, and of diminished value. But suppose that he had so regulated the suc-

The Marquis of cession, as to exclude female-heirs altogether, and provided that, in the event of

Hastings, &c. a single heir-female existing and becoming Countess of Loudoun, the estate

should be held in trust till it should be seen whether that heir-female had an heir-

male or not, and that when such heir-male existed the estate should devolve on

him. On that supposition, Flora, the only daughter of James Mure Campbell,

would have become Countess of Loudoun on his death : She would have had right

to the estate of Rowallan ; but she would have had no right to the estate of Lou

doun, which would have devolved on her son the Marquis as soon as he existed.

Upon the death of the late Countess, the competition for the estate of Howallan

would have arisen, as it does now, the Marquis having succeeded to the honours

of Loudoun, and having previously succeeded to the estate of Loudoun. He

might then have said, that he had not succeeded to the estate of Loudoun by the

title which existed when the entail of Rowallan was made, and he had not suc

ceeded to it at all as heir of his mother, but by the deed of the fourth Earl of

Loudoun. Would it not have been enough, that he had succeeded both to the

honours and to the estate, by whatever title, and that the fact of his succeeding

to the estate as heir of tailzie to his grandfather, could not in any manner affect

the right construction of the entail of Rowallan ?

The case now supposed comes very near to the point of controversy. But to

bring it still nearer. The Countess of Loudoun held the estate of Loudoun in

fee-simple. On the other hand, she was bound by all the clauses of the entail of

Rowallan, and had no power to defeat them by any direct act, as long at least as

the general substance of the events contemplated might take place. If she had

simply executed an entail of the estate of Loudoun, I suppose it will scarcely be

maintained, that this would have excluded the destination of the entail of Rowal

lan, when her son succeeded as heir of tailzie. Neither, I presume, would it have

altered the case, if he had been made nominatim institute in that entail, so as to

enable him to take up the estate, on his mother's death, without service to her.

He would still have succeeded to it. But suppose that the Countess had gone

still further, and had not only made an entail calling her son as institute, but had

actually put forward the succession, by conveying the estate to her son in her own

lifetime, but still securing the destination beyond him. In that case, he would

have had the estate, not by succession as heir to his mother, but by her voluntary

deed ; and he would have had it fully in possession before her death. Upon that

event, be would have succeeded to the honours of Loudoun. But could either the

time when he got the landed estate, or the form of title by which it came to him,

of neither of which the entail of Rowallan takes any notice, have prevented the

plain meaning of that entail from receiving effect, as in the case of an heir of the

marriage having succeeded to the honours and also to the estate of Loudoun ? I

think that no such plea would have been admissible.

Neither, I should think, could it have made any difference, though the Count

ess, in exercising her powers as a fee-simple proprietor, had imposed burdens on

the heir who was to succeed to her, or that those burdens were imposed for the

payment of debts of her husband. I do not see how, in fair construction, such

things could alter the entail of Rowallan. Extreme cases may be figured, calcu

lated to raise doubts as to what might be the fair construction. I only think, in

general, that the entail of Rowallan had not in contemplation any changes which
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might be made on the titles of Loudoun, either by the family who then held that No. 1.

estate, or by any heir of the marriage who might come into possession of it, ~

before the contingency arose which called the particular clause of that entail into TbeMarqi.iaof

operation ; and that the substance of the case is to be found in the simple fact, Hastings, &c.

that an heir of the marriage succeeds to the honours, and also takes up the landed

estate such as it is, by whatever title.

The case which actually occurs, however it may be involved in apparent per

plexity by details of the special circumstances, appears to be in itself simple

tDoagh. The Marquis of Hastings was in possession of an estate in England*

ttviei in a particular manner under the law of England in favour of a certain

series of heirs, or heirs or tenants in tail. We know very well that the effect of

neb deeds is not the same with the effect of deeds of entail in Scotland. But, in

mv view of the question, this difference is of no real importance. The late Mar-

qois, being encumbered with very serious debts, made an arrangement with his

wife, the late Countess of Loudoun, for the liquidation of those debts, which he

could not accomplish without her aid. She could do what she pleased with the

estate of Loudoun. But it is very clear that, in any thing that was done, so far

from impairing any right of succession which her son, as the heir-male of her mar

riage, might have had, she effectually secured that right, even beyond her own

power. And it appears to me that, in any question on the Rowallan entail, it can

be Mthintr at all to the purpose what else she did with the estate of Loudoun, as

long as, whether she left that estate to be taken up by her son under the old titles

or not, she settled and effectually secured it to him.

The English estate being held by certain titles of entail, an Act of Parliament

w» obtained for enabling the Marquis to dispose of it for the payment of his

debts, apon an arrangement that the estate of Loudoun should be conveyed to

him; whom failing by death, to his eldest son the Marquis, and the heirs-male of

bis body ; whom failing, to any other heirs-male of the marriage ; thus being abso-

Intely settled and secured to the heirs-male of the existing marriage in the first

place, and then, indeed, to any heirs-male of any subsequent marriage of the Mar

quis, but after that to the heirs of the Countess herself succeeding to her in the

titles and dignity of Loudoun ; whom failing, to her own heirs and assignees. This

arrangement was carried through by the force of the statute, and by deeds executed

at the sight of this Court, for establishing the effect of it.

The effect of this arrangement, and of the deeds of conveyance or settlement of

tie estate of Loudoun by the Countess, in so far as any question on the entail of

Rowallan is concerned, appears to me to be clearly a matter to be determined by

toe lav of Scotland. What the effect of them might be in any other question, or

particularly with reference to the titles of the English estates, seems to me to be

altogether foreign to the present discussion. The question is on the entail of

Rowallan. And as to that question, the simple fact is, that the estate of Loudoun

ia disponed by the Countess to the late Marquis, whom failing, to the present

Marqtu*, her eldest son, and the heirs-male of his body, and with the further des

tination already mentioned. With that further destination the Marquis has no

concern, except only that, there having been no heirs-male of any other marriage

of toe late Marquis, who predeceased the Countess, the estate stands finally des-

tir*d to the heirs succeeding the Countess herself in the honours of Loudoun.

Lsder that destination, and by no other title, the present Marquis, on the death
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No. 1. of his father, succeeded to the estate of Loudoun as the heir of entail called upon

~ tne failure of the Marquis as the institute in that entail. He succeeds, then, to

The Marquis <>t'ne esta,e> a»d he succeeds decidedly as an heir of tailzie and provision; he suc-

Hastioss, iie. ceeds in virtue of the disposition of the Countess of Loudoun. It may be that he

succeeds immediately as heir to his father. It does not appear to me that this

would affect the question, supposing that the late Marquis had in any other man

ner become proprietor of the estate of Loudoun. The entail of Rowallan says

nothing of the person to whom the heir of the marriage may succeed. He must

necessarily succeed to the honours as the heir of the person last in possession of

these honours. But, assuming succession to the land to he also necessary, there

is nothing in the entail which says that succession to that must necessarily be by

service to the last Earl or Countess of Loudoun, whatever changes the titles might

have undergone. But, as the case stands, the Marquis succeeds as heir of tailzie

under the disposition of the Countess herself. And it is certainly a hard proposi

tion to be made out, that this is not succession according to the true sense and

meaning of the entail of Rowallan. Whatever may have led to the execution of

that deed, the plain and simple truth is, that the Marquis has succeeded to the

honours of Loudoun as the heir of his mother, and he has succeeded to the estate

of Loudoun as heir of tailzie and provision under an entail executed by her.

It cannot affect my opinion on this case to state that, according to the technical

law of England, the heir of entail in the Huntingdon estate would be said to have

a separate estate, as a remainder-man, from that vested in the immediate heir in

the fee. That is but a technical peculiarity, whereby it may possibly be said that

the heir or tenant in tail does not in strict language, in the law of England, suc

ceed to the prior heir or tenant in tail; though I know not whether it would be

so said or not. But the present question is on a Scotch deed, the entail of Row

allan. And, in that question, I can see no room for doubt, in so far as it could

depend on that, that the heir taking up the estate, even under the law of Eng

land, must be held to succeed to it according to the plain meaning of the Scotch

deed. Even on this point, however, the question relates to the settlement of a

Scotch estate, which would have been totally invalid if executed by the forms of

the law of England ; and, standing as it does, it simply carries the estate to the

present Marquis as an heir of tailzie and provision, under all the securities which

the law of Scotland affords.

I am aware that it is thought that the circumstance of the estate of Loudoun

having been so conveyed, under an arrangement which enabled the late Marquis

to sell the English estates, converts the present Marquis's right from being a right

by succession into a right by onerous transaction. But I am not at all convinced

by this reasoning that he does not succeed to it in the sense of the Rowallan

entail. The Countess had no power to alter or do away that entail in any point.

She did not attempt to do so ; and it would be strange, if the fact of her securing

the estate of Loudoun to her son and his heirs-male should have that effect. The

considerations on which she executed the deed appear to me to be foreign to the

question on the Rowallan entail. If the arrangement was thought to be disadvan

tageous to the present Marquis in any other view, that might be an objection to

the justice or propriety of it, as settled by the Act of Parliament and the deeds

executed. But that it should have the effect of enabling him to extinguish an

important clause in an entail of an entirely different estate, to which he had no
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rijht if he succeeded to the honours and estate of Loudoun, is a proposition which No. 1 .

I hive thought from the first to be attended with extreme difficulty, and which,

after mature consideration, I find it impossible to admit. TheM r t

On the whole, I am of opinion that the claim of Lady Sophia Hastings ought Hastings, lie.

to be sustained. \

Lord Medwyn.— I concur in the opinion of Lord Moncreiff.

Lord Ivory.—I am of opinion that the claim of Lady Sophia Hastings should

Is sustained. I arrive at this conclusion, substantially upon the same grounds that

hue already been so fully explained under the first two heads of Lord MoncreifF's

opinion.

Tbe case, as it appears to me, involves no question of forfeiture. It is one

pirely of destination. And as such, it turns altogether upon the reading of that

titer clause in the deed of entail, whereby the primary destination, as it occurs in

the earlier portion of the deed, is subjected to certain most important conditions

lad modifications.

Without resuming the argument in detail, the true reading of the clause is, in

ny bumble opinion, simply this:—

1. If tbe party succeeding to the honours and estate of Loudoun be an " only

son," (of Lady Jane Boyle's marriage with Mr Campbell,) the succession to Row-

aUu k to be propelled to the "second son of this only son;" or, if such "only

wo* have m> second son, then " the eldest daughter of this only son is to succeed

to the aid estate."

2. If the party succeeding to the honours and estate of Loudoun be one of " two

was, "(of this present marriage,) it is the second of these sons who shall succeed

to Sortllan.

i. If the party succeeding to the honours and estate of Loudoun be neither an

"only ion," nor one of " two sons" of the marriage, but yet fall, otherwise and

geserally, within the character and description of " any of the heirs of this mar

riage," (thereby including not merely the whole class of heirs-male, but daughters

of the marriage, and other heirs-female, whether sons or daughters,) then the suc

cession to the estate of Rowallan shall still take place " according us is above men

tioned in ail time coming." That is to say, the " second son" of the party so suc

ceeding to the honours and " estate of Loudoun, where that party has two sons,

or if snch party have no second son, then the eldest daughter," shall (under the

aaaloej of case 1, supra) succeed to Rowallan, unless such party happen himself

to be one of" two sons," when (under the analogy of case 2) the second of these

In tost, the preference to the family of his brother.

1 do not see how this conclusion can well be avoided, unless it be denied that,

auderthe words " any of the heirs of this marriage," heirs-female, as well as heirs-

Hit, are to be held included. But seeing that the primary destination of the

fiuil, throughout all its subdivisions, calls " heirs female" in so many words, and

M less distinctly and anxiously than it calls " heirs-male," it seems to me that

«eh a reading would be altogether inadmissible.

Holding the above construction of the deed to be the true one, there is no longer

aav difficulty in the case.

It is clear, that if tbe present question had occurred but one stage further back

-<hat is to say, if James Mure (tifth Lord Loudoun) had been the father of the

** Marquis of Hastings, and of bis sister Lady Sophia—the right of Lady

Soffca would have been incontestable. For, on this supposition, case 1 would
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No. I. have applied in terminia, James Mure being an " only son" of the marriage, and

~— having no second son, (the Marquis of Hastings being an only son,) his eldest

The Marauia of daughter (or, in other words, Lady Sophia) must have succeeded.

Hastings, &c. But the species facti, as it actually arises in this question, leads to the same

result ; for under case 3, Flora Marchioness of Hastings, mother of the late Mar

quis and of Lady Sophia, was (not less than her father, James Mure) " an heir of

this marriage " who succeeded to the honours and estate of Loudoun. If she had

had " two sons," the second would bave succeeded to her in Rowallan, and not the

Marquis, as eldest. But she had not " two sons," and the question arising

between her " only son" and her " eldest daughter," it is the latter who is entitled

to succeed.

I do not enter into the question raised under the third head of Lord MoncreifTs

opinion. For as the present case is ruled by the succession to the honours and

estate of Loudoun—not of the late Marquis, but of his mother—the change oper

ated by that event upon the primary destination of the Rowallan entail cannot be

affected, whatever may have been the course followed by that lady, in reference to

the disposal of her rights, after she so succeeded.

The cause was finally advised this day.

Lord Justice-General.—Although there are many circumstances arising

from my relationship to the different competitors now before the Court, under tbe

entail of the estate of Rowallan, to which my great-grandfather was a consenting

party, as well as from my having acted as a commissioner for the Marquis and

Marchioness of Hastings in regard to the second Act of Parliament that has

been founded on by the parties, which would have made it desirable for me to

avoid giving judgment in the case, yet, as no legal declinature does apply to me,

I am bound to deliver the opinion I have formed, on a deliberate consideration

of the arguments, which have been so ably and elaborately submitted by the

parties.

The whole cause having been remitted by your Lordships for the consideration

of the Judges of the Second Division and Lords Ordinary, we have now received

their opinions, which very materially differ as to the competitor entitled to be pre-

ferred-to the succession of the estate of Rowallan, which opened on the death of

the Countess of Loudoun, widow of the late Marquis of Hastings, who, as the

heiress of her father, James Earl of Loudoun, had possessed the estate of Row

allan from 1786 till her death in 1840. Attending to the opinions of the con

sulted Judges, in reference to the pleas maintained by the several parties now

before us, (the present Marquis of Hastings having recently been sisted by his

mother as his sole guardian, in consequence of tbe lamented death of his father,

who was formerly also a party,) I find that the conclusions at which I have arri

ved, are so clearly, so ably, and so satisfactorily expounded in one of those opi

nions, that 1 might, and, if I had been a consulted instead of a consulting Judge,

I should, feel myself fully justified in saying no more than that I concur in the

judgment delivered by Lord Moncreiff. Were I now,-indeed, to enter at large

on all the various points embraced in his Lordship's opinion, I am sensible that 1

should weaken rather than strengthen what he has there so lucidly stated. I shall

confine myself, therefore, to an exposition of the leading principles, which, arising

from a consideration of the instrument on which we are called to determine, and
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the rales of law applicable to its construction, appear to me ought to regulate the No. 1.

decision of the question truly at issue between the present competitors—namely,

which of them, under the entail of the estate of Rowallan of 1720, in the c'raim-T^'Mar' }toj

Bailees that emerged on the death of the last heiress of entail vested in that Hastings, &c.

estate, is entitled to the succession of it.

In the first place, then, I hold that we must keep carefully in view, that in a

question among heirs as to which is entitled to succeed according to the destina-

t on tnd provisions of an entail, there is no room whatever for any application of

the rales of strict construction that attach to questions as to its fetters. On the

cosoary, the maxim announced by Lord Kilkerran, in his report of the case of

Erag, of 1st July 1727, is that which is alone to be regarded, namely, that " the

wil sod intendment of parties is the governing rule in all questions of this kind."

Hat dictum was relied on, with the fullest confidence, in the celebrated competi

tion for the estate and dukedom of Roxburghe, aniL as I shall afterwards have

oxaaon to notice more particularly, received the fullest and most unqualified

itsest both from this Court and the House of Lords.

2dly, We must also particularly observe, that there is no question of forfeiture

arising in the present competition, in reference to which an heir, attempted to be

forfeited, is entitled to insist on a more rigid construction than usual of the terms

of a deed. We have in fact only to consider, under the entail of Rowallan, the

effect of what is truly a cause of devolution or limitation, embodied in the destina

tion of the heirs called to the succession.

Sdly, Keeping in view the destination of heirs contained in the entail of the

estate offiowallan, which I need not recapitulate at present, that that entail was

eafta/ted oo the contract-matrimonial entered into between Lady Jane Boyle, the

eldest daughter of Jane Mure, Countess of Glasgow, proprietrix of the estate of

fioa-aJkn, to which she had succeeded as heiress by the death of her father, with

consent of her husband the Earl of Glasgow, and the Honourable Colonel James

Campbell, brother of Hugh Earl of Loudoun ; and that the attention of the maker

of that entail seems to have been specially directed to the contingency of an heir

of the intended marriage, sooner or later, succeeding to the honours and estate of

Loadonn, it manifestly appears, from the whole structure of the deed, that the

preservation of the ancient family name of Mure, and its estate of Rowallan, as a

separate appanage, was the special wish and favourite object of the entailer ; and

that, as far as was possible, in consistency with the order of succession appointed

by her deed in favour of the heirs of her daughter's marriage, her own name and

estate should not be absorbed and sunk in the dignity and estate of Loudoun.

A* Lord Glasgow, the husband of the heiress of Rowallan, had in 1720, by a

former marriage, three sons, and grandsons by the eldest then alive, succession to

:l i earldom of Glasgow was a most remote prospect ; and as it was by an heir of

Hawaiian succeeding to the honours of Loudoun, that the great risk was incurred

•f the came and family of Mure being obliterated, the entail then executed con-

'kisg a most anxious provision for the continued use of the name and arms of

Mare of Rowallan, under the penalty, on failure to implement, of the actual for-

tatore of the contravening heir, whether male or female, the latter being taken

'■(•ad to marry a gentleman of the name of Mure, or who shall assume it, while

•»«r descendants are also required to retain it in like manner in time coming,

loanot, therefore, help thinking, that this main and leading purpose of the

D
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No. 1. maker of the entail of Rowallan, and the true nature of the destination of heirs it

N "i2~1844 con,a'ns> nave not been sufficiently attended to in some of the views that have

TheM«rqui» of been taken as to the proper construction of the clause of that entail, under which

llastmg-, &c. the present competition has arisen ; for, if it was truly the enixa voluntas of the

entailer, that notwithstanding her predilection in favour of the heirs of the mar

riage which her daughter was about to enter into with the brother of the Earl of

Loudoun, her own family name and estate should be preserved and kept separate

from the honours and estate of Loudoun, it was obviously most natural for her

entail not only to guard against such union taking place in the persons of the

early descendant heirs of that marriage, but as to those of them also to whom the

succession of Rowallan might come at a more remote period—and hence have

plainly arisen the two branches of the devolving or excluding clause in question,

but each of which is unquestionably entitled to equal efficacy. Accordingly, we

find that that clause runs thus :— " And, in like manner, it is hereby expressly

provided and declared, and_appointed to be contained in the infeftments to follow

hereupon, that in case it should fall out that there be only one son of this present

marriage procreate betwixt the said Master James Campbell and Lady Jean Boyle,

who shall succeed to the honours and estate of Loudoun, though there be daugh

ters, then and in that case it's hereby declared, that the second son of this only

son of this marriage shall succeed to the said estate of Rowallan ; and failzie ing- a

second son, then the eldest daughter of this only son is to succeed to the said

estate, and who shall be obliged to marrie and carrie the arms of Rowallan, in the

terms and under the irritancies of the tailzie above mentioned ; but if there be two

sons of this present marriage, then the second son is to succeed to the estate of

Rowallan, in case the eldest son shall succeed to the estate of Loudoun ; and that

the succession to the said estate of Rowallan, in case any of the heirs of this mar

riage shall succeed to the estate of Loudoun, shall take place according as is above

mentioned, in all time coming ; and so soon as the son of this marriage, or others

aforesaid, shall accept of the honours and estate of Loudoun, then the rents of the

said estate of Rowallan are to be managed and improven for the use and behoof of

the next beir of tailzie, who shall succeed to the said estate of Rowallan in man

ner aforesaid."

It may be assumed, then, as fixed by the established principles applicable to

cases of this nature, that in order to arrive at the proper construction of the two

branches of the above recited clause, every part of it must have its full effect ;

nay, every word of it, if capable of affording a clear and intelligible meaning, must

have its due weight, in order to ascertain the true purpose of the entailer. That

purpose, in the event of there being only one son procreated of her daughter's

marriage, is unequivocally pointed out by the entailer ; not content, however, with

that, but looking forward to the succession of the two estates of Loudoun and

Rowallan becoming united at any future period, the deed expressly provides, in

brief but direct terms, that " the succession of the said estate of Rowallan, in case

any of the heirs of this marriage shall succeed to the estate of Loudoun, shall take

place according as is above mentioned, in all time coming,"—referring manifest lv

to what had been more amply declared and provided with regard to an only son

being born of thi marriage, and succeeding to Loudoun.

In reference to the true import of this clause in the Rowallan entail, which thus

makes positive provision for the event of any heir of Lady Jane Boyle's marriage

succeeding to the estate of Loudoun, it is further essentially necessary to attend
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to the fact, that no preference whatever is indicated by the entailer, of males to No. 1 .

females, throughout the order of succession; for although that deed, beginning T£"^a<Li

with the heirs of the marriage about to be entered into between Lady Jane Boyle The*Marqui» of

and Colonel Campbell, calls, according to the ordinary rules of succession, heirs- Hastings, &c

male in their order, yet throughout the instrument it will be found, where the

opportunity occurs, that females are regularly called, their succession, for the pre

servation of the entail, being always guarded by the provision, that the eldest shall

succeed without division. So far, indeed, from there being any indication of a

wish to debar females from succeeding to the estate, the very contrary appears

Eaaifest from many clauses in the entail ; and this can in no degree be deemed

surprising, when it is recollected that this ancient inheritance had descended to

Lady Glasgow herself, as the heiress of her father, the last proprietor, and that

sae herself calls to the succession, by this very deed, most extensive classes of

heirs-female, in preference even to her own two sons by her former husband, Mr

Fairlie, whose place in the destination occurs only towards the close of the instru

ment.

Nothing can, therefore, be clearer, than that no argument in favour of any of

the competitors for this succession can justly be rested, on any supposed predilec

tion, in the maker of the entail in favour of male succession. Every heir-female,

whether an immediate or a more remote descendant of Lady Jane Boyle, is there

fore manifestly as much entitled to the benefit of every clause and provision in the

entail, as any heir-male that is called to the succession in any part of the destina

tion. Every descendant of her ladyship's contemplated marriage, whether male or

female, i* undeniably one of the heirs of the marriage that afterwards took place ;

aod, consequently, when in any part of the deed, mention is made of " any of the

bars o[ this marriage" being entitled to any right or privilege under it, these words

bes necessarily apply equally to female as to male heirs.

The consideration of what 1 have now noticed, bears most materially on the

decision of any question that can arise as to the true construction of the Rowallan

entail ; for, though that deed may in some respects be expressed with brevity, and

does not provide at length for all possible contingencies, yet there is no such ob

scurity in it as to prevent the true object of the entailer from being understood.

By the second branch of the clause in the destination, which contemplates the

eveat of any of the heirs of the marriage of the entailer's daughter succeeding to

tise estate of Loudoun, it is explicitly provided, that the succession to " Rowallan

ikall take place according as is above mentioned, in all time coming." We are

atcessarily, therefore, called upon to look back to what is above mentioned irame-

(hately before these words, with regard to the succession to that estate, which

undeniably is, that the estate of Rowallan shall devolve and belong to the heir

dnignated to take it, in conformity with the terms of the first branch of the clause

af this part of the destination. The entailer has unequivocally made the same

ale of succession, which she had declared should regulate the rights of the imme

diate descendants of an only son of her daughter's marriage, applicable also to the

as* of anv other heir of that marriage in all time coming; and though she has

expressed her will in a few words, their meaning appears to be sufficiently plain

a&d intelligible, and consequently must, in my opinion, have full effect given to

then. The intention of the maker of the deed is what is alone to be looked to,

*s4 to discover what that truly is, no rules of strict construction can be resorted to

in cotoidering the true import of the whole of the clause of destination.
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Nb. 1.' It can never, then, in my opinion, be a sound construction of this clause, that

——r gives effect only to that part of it which has reference to the succession of an heir-

■i"he)Marquisbfrmale °^ tne marr>age of Lady Jane Boyle, while it is plainly made equally appli-

tiaatinga, &c. cable to any heir of that marriage, whether male or female, succeeding, as is there*

contemplated. When the terms of the second branch of the clause in question are

duly attended to, where is there any foundation for assuming that it does not pro

vide for any devolution, in the event of the two estates of Rowallan and I,oudoun

uniting in an heir-female, as the destination of Loudoun clearly permitted as td

the descent of that estate ? This can only be successfully maintained by holding,

contrary to the plainest rules of law, that any heir of the marriage of Lady Jane

Boyle means only an heir-male. Had an only daughter been born to Lady Jane

Boyle and her husband, Colonel Sir James Campbell, there can surely be no doubt

that she would have been the heir of the marriage, and directly embraced by the

words of the clause in question ; and it is equally manifest that, in the event that

took place by the death of her father, James Earl of Loudoun, the only issue of

that marriage, the late Marchioness of Hastings, his only child, succeeded to him

both as Countess of Loudoun and in that estate, and also as his heiress in the

estate of Rowallan, in respect of her being the true heir of the marriage between

her grandmother, Lady Jane Boyle, and her grandfather, Sir James Campbell, to

whom that estate was provided by the entail. Her ladyship had come into the

precise predicament embraced by the second branch of the clause now under con

sideration. Though not taking under the first branch of that clause of the desti

nation, which applies specially to the case of an only 6on of Lady Jane Boyle's

marriage succeeding to the honours and estate of Loudoun, the late Marchioness

of Hastings, as heir of that marriage, and as such the heiress of entail of Rowallan,

did succeed also, on the death of her father, both to the honours and estate «.f

Loudoun ; and her succession in the estate of Rowallan, came therefore directly1

to be regulated by the express provision contained in the second branch of the

above clause, in the entail of that estate. It seems impossible, therefore, to den v

effect to the plain meaning of the words of the entailer, and there is nothing in

the rest of the deed that can show that she ever attached a different meaning to

them. The plain and simple view of the clause in question, therefore, is, that its

primary purpose—the prevention of the name and estate of the entailer from being

extinguished by the union of her daughter with the brother of the Earl of Lou

doun—was, by the two branches of that clause, made applicable to every heir of

that marriage, whether male or female, that should come at any time to the suc

cession of the honours and estate of Loudoun ; and, when this consideration is

attended to, as it unquestionably ought to be, all difficulty or obscurity is Removed

from the expressions used in the two members of the clause, which in fact directly

cohere, and are in perfect consistency with each other for securing the object in

view.

It must undoubtedly be admitted, that it is only by giving effect, in the way

above stated, to the second branch of this clause in the Rowallan entail, that the

claim of Lady Sophia Hastings in this competition can be sustained. It rests on the

declaration attached by the maker of that deed to the destination of heirs called und« r

ft, that, if it should fall out that an only son of Lady Jane Bovle's marriage with

Colonel Campbell should suceeed to the honours and estate of Loudoun, the estate

of Rowallan, though he should have daughters, shall, on his death, be taken up

not by his eldest son, but by his second son if he has one, and if he should have
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none, by his eldest daughter ; and that when any other heir of that marriage shall No. 1 .

succeed to the estate of Loudoun, the succession to Rowallan shall take place, its

Nov 12 1844
is above mentioned, in all time coming. The two parts of the clause must be read xheMarauia of

as a whole, and as in fact constituting one declaration of will, for the preservation Hastings, &c

of the family name and estate of Rowallan, and placing a female heir of the con

templated marriage exactly in the same position in regard to that estate, as an,

only son of the marriage, when succeeding to the honours and estate of Loudoun.

Tie late Marchioness of Hastings, the direct heir of that marriage, on the death

•f her father, did unquestionably become heiress of Rowallan, and succeeded alsq

to the honours and estate of Loudoun. The declared will of the maker of the

entail of Rowallan became then directly applicable to her ladyship ; and it is tQ

uW ttate of her family at her death that we must pay attention, in order to ascer

tain to which of them the estate of Rowallan, under the destination of the entail,

did legally descend, there being no provision in that deed for any forfeiture during

»er ladyship's life, or declarator in favour of any of her children. The direction

in the entail for the management and improvement of the rents of the estate, for

the benefit of the heir of the destination entitled to succeed to Rowallan, though

not acted upon by the trustees nominated, or their representatives, must still be

viewed as affording evidence of the purpose of the entailer to secure the succes

sion in the way provided by her deed. As Lady Hastings, at her death, left an

only ua and three daughters, of whom Lady Sophia Hastings bad become the

eldest, the, (in conformity with the principle established in the case of Roxburghe.)

m such, claims under the direct terms of the provision of the entail, not as eldest

$isSer ofbtr now deceased only brother, but as the eldest daughter of her mother,

tht beir of the marriage of Lady Jane Boyle, on whom the estate of Rowallan had

fesceoded as appointed, or, as the entail bears, " according as above mentioned,

in all time coming." That part of the entail which negatives the right of the

succession of the sisters of an only son of Lady Jane Boyle's marriage, is in no

respect, therefore, applicable to Lady Sophia Hastings, as she claims solely as the

eldest daughter of her mother, an heir-female of the marriage, who bad succeeded

to both the honours and estate of Loudoun, and whose only son is clearly excluded

from the succession by the terms of the entail.

Iu die pre-ient competition, as to which of the heirs of the marriage between

Lady Jane Boyle and Sir James Campbell shall now inherit the estate of Row-

allaa, a point which can only be regulated by the terms of the entail of that estate

itself, it is manifest, that while the late Marchioness of Hastings, the only child

of James Earl of Loudoun, the sole issue of that marriage, became vested, on his

death, both iu the estate of Rowallan and in the honours and estate of Loudoun ;

aad though she was not compelled, by any provision of forfeiture in the entail, to

decade of Rowallan in her lifetime—she could execute no deed, nor enter into any

malm I. that could in any way control or affect the subsequent destination of the

fceirt of Rowallan, as settled by the maker of that entail. The rightB of her de

feats were unalterably fixed by the terms of that deed, and nothing which the

of Loudoun might do afterwards, in disposing of the estate of Loudoun,

1 by a sale or an exchange of it, by executing an entail, or by propelling the

of it in favour of her son, could affect the question as to which of her

was legally entitled to succeed to the estate of Rowallan at her death, in

its entail. She could have no more power in controlling the terms of the

in the entail of Rowallan, than any other heir of tailzie ; and there is
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No. 1. an express prohibition in that deed against any alteration of the succession. What

vT ,„ ,„, , I have now stated, therefore, appears to me to be a sufficient answer to all that
Nov. 12, 1844. rl

The Marquis of has been urged, as to the effect of the statutory proceedings which have taken

Hastings, &c. place in regard to the exchange of the estate of Loudoun for that of the Earl of

Huntingdon, which had descended to the late Marquis of Hastings, even if it had

all the consequences that have been ascribed to it ; for if the fact truly is, that, in

consequence of the state of the family of the Countess of Loudoun, late Marchion

ess of Hastings, the estate of Rowallan is by the entail declared to descend on her

eldest daughter, to the exclusion of her only son, full effect must be given to that

provision, even although that son had, by his mother's act, been afterwards depri

ved of the whole estate of Loudoun, and only succeeded at her death to the hon

ours of that family.

Both the estate of Rowallan and the honours and estate of Loudoun, had un

deniably become vested in the person of the late Marchioness of Hastings, where

by the event contemplated by the entailer of Rowallan was fully purified. The

measures, therefore, that were adopted during her ladyship's lifetime for the ex

change of the estate of Loudoun for that of Huntingdon, and its settlement by

statute on her husband and only son, which, however, secured both the estate and

honours of Loudoun to be enjoyed by both her son and his descendants, cannot in

any degree operate to defeat the true destination of heirs in the Rowallan entail,

the effect of which had finally been fixed by the late Marchioness of Hastings'

succession as the only child of her father, and her leaving her family at her death

in the situation she did.

But the arrangement adopted in the two Acts of Parliament detailed in the

cases, while it enabled the English estate of Lord Moira, which had descended to

him from his uncle the Earl of Huntingdon, to be sold, after being exchanged for

the estate of Loudoun, was so carried into effect as to secure, by the act of the

legislature after his death, the estate of Loudoun, held by the Countess in fee-

simple, to her eldest son, and any other sons she might have by her marriage with

Lord Moira, and (subject no doubt to the contingency of his marrying again after

her ladyship's death, and having other sons who might succeed to it) the estate

was to be secured to the other heirs of the honours of Loudoun. This was accom

plished by the obligation granted by Lord Moira before the statute was passed,

and was subsequently fully implemented. This arrangement came, therefore, in

reality, to be little more than a contract between spouses for the descent of an

estate to their descendants in a certain way, after the liferent being enjoyed by

the husband, and on which descendants the entail would devolve as an inheritance,

and by no means as a purchase. »

It may further be observed, that the entail of Rowallan, in providing for the

succession in the event of an heir succeeding to the possession of the honours and

estate of Loudoun, and thereby extinguishing the family and estate of Mure, does

not contemplate any particular form of titles, or mode by which the estate of

Loudoun is to be taken up. It looks merely to the fact of a succession to the

honours and estates of Loudoun, and not at all to the extent of that estate, or in

what manner it might he diminished or affected by the debts or obligations of prior

possessors. The debts of John Earl of Loudoun, for which the estate had been

put under trust, did in reality lead to a sale of a considerable part of it ; but the

extent of the reversion that remained to the successor in the earldom, can have no

effect upon the true construction of the entail of Rowallan. The fact cannot be
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overlooked, that notwithstanding the family arrangement that was entered into No. 1.

under the sanction of the legislature, the estate of Loudoun as well as the dignity

. . Not 12 1844
nine into the possession of the late Marquis of Hastings ; and when the estate of The Marquis of

Rowallan opened at his mother's death, the question is, which of her children was Hasting*, &c.

entitled, under the entail, to its succession ? It has already, however, been shown,

from the terms of that deed, that it is to the position in which the late Marchioness

of Hastings, the undoubted heir of the marriage embraced in that entail, and also

of the honours and whole estate of Loudoun, and the family that survived her,

stood, that attention is alone due, in the present competition, for the succession to

the estate of Rowallan ; and when that is attentively considered, the claim of

Lady Sophia Hastings seems, according to the will of the entailer, to be altoge

ther irresistible.

There is no case to be found, in the decisions of this Court, in which the prin

ciples applicable to the legal construction of the Rowallan entail, and the neces

sity of giving effect to every part of the will of the maker of a settlement by an

«otsil, as far as it can be discovered from the language be has used, have been

more clearly evinced than in that of Roxburgbe, on which the succession to both

the honours and estate of that noble family came to depend entirely on the true

import of a single clause, which was inserted in the entail executed by Robert

Earl of Roxburghe in 1648, apart from the general destination of heirs, and pos

terior to many of the conditions and restrictions, as well as the irritant and resolu

tive clauses of the deed. That remarkable clause was conceived in the following

terms :—' Quilks all failing, be decease, or the not observing the provisions, re

striction;, and conditions above written, the right of the said estate sail pertain

and Wong to the eldest daughter of the said Harry Lord Kerr, without division,

ud vr heirs male, she always marrying, or being married to, ane gentleman of

bofioarable and lawful descent, who sail perform the conditions above and under

written; quhilk all failing, and yr said heirs male, to our nearest and lawful heirs

qhomever.''

Although, confessedly, the ascertainment of the true meaning and import of

this clause was attended with very considerable difficulty when it came to be ap

plied in a question among competing heirs, yet no part, nor even one word of it,

was held pro non scripto, or denied effect ; but, on the contrary, every syllable

of it was deliberately weighed and considered, in order to arrive at the true will

and intendment of the maker of that entail. Accordingly, that clause, condensed as

it undoubtedly is, and obscure as, at first sight, it may appear, so far from being

laid aside as inoperative, was held, after the most thorough investigation, both

fit-re and by Lord Eldon in the House of Lords, to have called to the succession

each of the four daughters of Lord Kerr, in their order, as they severally became

eldest by their survivance—that the words " their heirs-male," following those of

" eldest daughter, she always marrying," &c, meant heirs- male of their bodies,

aad not heirs-male general ; and that, while all those called under this clause

were to be held as heirs of entail, Sir James Innes, the son of Lady Margaret

Kerr, the third daughter of Lord Kerr, was entitled to the succession of both the

tuemive landed estate and dignity of Roxburghe, under the above destination of

u*«U!e only, as contained in the deed, which the Earl of Roxburghe had been

npowered to execute by the sovereign.

The principles that ruled the decision in the case of Roxburghe, and the cir-

catuuBcea under which it was pronounced, appear to me therefore, as they do
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No. 1. to Lord Moncreiff, to bear most powerfully upon the present competition for the

estate of ltowallan. For that decision undoubtedly established, that though the

The Marquis of c'ause under which this competition has arisen, occurs in the deed of entail apart

Hustingi, &c. from the more general destination and order of succession, it is, nevertheless, en

titled to full effect in all its branches, according to their fair meaning and import,

as much as any other provision whatever contained in the deed. It is also an im

portant consideration, in reference to the pleas maintained under the Exchange

Act, that, as already glanced at, though the clause in the Roxburghe entail bore

only that the right of the said estate shall pertain and belong to those called under

it, yet that that word occurred in a Scottish grant, was held sufficient, both here

and in the Committee of Privileges and House of Lords, to carry the dignity as

well as the territorial estate, to the heirs called under it. Though in one part of

the above devolving clause in the Rowallan entail, therefore, the words used are

—" who shall happen to succeed to the honours and estate of Loudoun,'' while,

in the two other immediately following members of the clause, the words " estate

of Loudoun" are alone used in regard to the succession, it may justly be consi

dered, as is also noticed by Lord Moncreiff, that the latter is used only as an

abridged expression, and not as implying that the landed estate was specially con

templated as separate from the honours, as the succession to the dignity of Lou

doun was certainly the most effectual means of absorbing and extinguishing

the name and estate of the entailer, which she was so evidently anxious to per

petuate.

But, besides the case of Roxburghe, the importance of the recognised principles

of which, as an authority, is so obvious, there are others to be found, in the re

ports of our decisions, establishing what may truly be considered as the strongest

precedents for the determination of the present competition.

In the destination of heirs in the entail of the estate of Balnagowan,1 Charles

Gilmour, and the heirs-male of his body, were called to the succession, but under

the following proviso or devolving clause :—" It is hereby expressly provided and

declared, that whensoever the said Charles Gilmour, or his heirs above mention

ed, succeeding to and possessing my estate, shall succeed to the estate now belong

ing to Sir Alexander Gilmour, then, and from thenceforth, the right of my estate

in their favour shall cease and be extinct, void, and null, and the same shall fall

and pertain to the next heir of tailzie appointed to succeed, to whom it shall be

lawful to procure themselves served, retoured, infeft, and seised in my estates, as

heirs of tailzie, to the person who was lawfully infeft before the person thus suc

ceeding to Sir Alexander Gilmour." Charles Gilmour, the person so called, having

succeeded to Sir Alexander Gilmour's estate of Craigmillar, while the second son

of Lord Ross held that of Balnagowan as heir of tailzie, was succeeded on his

death, in the estate of Craigmillar, by his son, Sir Alexander Gilmour the second.

The family of Ross having afterwards failed, a competition arose between Sir

Alexander Gilmour and Colonel James Lockhart, the next substitute after him ;

and although Sir Alexander Gilmour strenuously contended that he was not pro-

eluded from taking the estate of Balnagowan, as he had succeeded to Craigmillar

before the succession had opened to him, and was only debarred, if he should suc

ceed to that estate, after succeeding to and possessing the estate of Balnagowan ;

1 Nov. 25, 1755.
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vet the Court preferred Colonel Lockhart. Lord Kaimes states the ground of this No. 1 .

decision, in his report of the case, in the following words :— " Sir Alexander, it is —

tine, goes before Lockhart ; nor are there any words carrying that order that can xhaMnrqui. of

be applied to the case which has happened ; but then, as it was evident by the Ha»iiog», &«•

entailer's will, that Sir Alexander should not enjoy both estates, Sir Alexander's

claim of preference, which is supported by words merely, contrary to intention,

might not to be sustained in a court of equity." If the principle that ruled this

decision is applied to the present case, there can, it is apprehended, be very little

donbt of the result.

Again, in the competition for the estate of Earlshall, decided in 1790, the

wtid provided that the devolution of that estate should take place, if the heir

of ealail " shall happen to succeed to, or be in possession of, the estate of For-

deiL" The fact, however, was, that a proprietor of the estate of Fordell bad suc

ceeded as heir of tailzie to Earlshall. Looking, however, to the true object of

tie maker of the entail of Earlshall, the Court gave effect to it, by excluding Sir

John Henderson, who, when in possession of the estate of Fordell, had become

text beir in the order of succession to Earlshall, and who was ordained to denude

in favour of his brother, the next in the order of succession. As to the principle

on vbkh that judgment proceeded, which was affirmed on appeal, the report states

the Moving as the argument of the successful party :—" But if, on the other

haad, the question is merely which of two heirs shall succeed, a matter which

concern* sot the general interest, the testator's will is to be judged of according

to the tame rules that are employed in the interpretation of any other deed or

contract, upon a complex view of the whole, and consideration of the object in

vier. Tuns it was James Henderson's object to prevent the estate of Earlshall

from being absorbed in that of Fordell, an event not more connected with the case,

it express terms described, than that which has in fact occurred."

In the subsequent competition regarding the estates of Milton and Castlemilk,

the entail of Milton bore, " that if the heirs called shall come at any time here

after to succeed to the estate of Castlemilk, then, and in that case, the person,

male or female, so succeeding thereunto, shall thenceforth, ipso facto, amit, lose,

aad tyne their right, title, and succession, above specified, to my lands and estate,

without any declarator, &c, and the same shall accrue to the next heir of tailzie."

The case of Earlshall was admitted to be identical, but its decision was contended

to be erroneous. The Court, however, guided by that precedent, which had been

•firmed in the Court of last resort, held, that full effect must be given to the de

volving clause, and that the eldest of the competing brothers could not hold both

estates. The rubric of the decision is thus expressed :—" A party entailed his

(Mate A on a certain series of heirs, declaring that if any of them should come at

snv time to succeed to another estate, 13, they should lose all right of succession

to the lands A, which should fall to the next heir, as if the person so succeeding

were naturally dead ; and an heir having first succeeded to B, and the succession

to A having thereafter opened to him, held that the prohibition was effectual to

prevent holding both estates, but that he was entitled to bis election which he

tbonld take."

Tbe foregoing cases must unquestionably be held to have been decided upon

Mother principle than that of giving effect to the true intention of the makers

of these various entails, whenever it could be ascertained by fair and legitimate

contraction ; and, though the words used might have apparently led to a different
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No. I. conclusion, the object that had truly been in view, was carried into full effect. If

~77Tla,. *ne same principle, then, is applied to the decision of the present case, the will

Th«'M»r'qui»of8n(^ 0DJect °f the maker of the entail of Rowallan necessarily lead, in my opinion,

Hastings, &c. to Lady Sophia Hastings being preferred to any of the other competitors now be

fore us, under the circumstances that emerged on the death of her mother, the late

Marchioness of Hastings and Countess of Loudoun.

Lord Mackenzie.—I shall deliver my opinion with reference to the opinions

of the consulted Judges lying before us, which enables me, and in reason requires

me, to be much more brief than I otherwise could be.

Abstracting from the operation of the statutes, I am inclined to adopt the opi

nion of Lords Moncreiff and Medwyn. I admit that there is no general clause,

providing simply that the estate of Rowallan shall never be held by an heir who

has succeeded to the title and estate* of Loudoun. But there is an express clause

applicable to the succession of any heir in the destination of Rowallan to Lou

doun ; and I am not able to hold that clause pro non scripto. I am aware of no

principle on which that can be done. The general rule in the interpretation of

written instruments is, " verba aliquid operare debent." I may refer to the opi

nion of Lord Chancellor Eldon in the Roxburghe cause for a very strong expres

sion of that rule. But it requires no citation of authorities.

Then, if the clause is to operate, I see no principle on which its fair interpre

tation can be excluded in this case. This is not a question of fetters, or of penal

forfeiture, warranting defeasive or even strict interpretation. It is a question of

destination—who are the heirs truly called by the will of the entailer? by virtue

of which only, any of the competitors can pretend to claim ; and I cannot see why

the words expressive of that will should not have fair effect. I see nothing un

favourable in the exclusion of any person from the destination of one estate,

because he is to succeed, or has succeeded, to another greater estate. On the

contrary, of all provisions of entail, or special destination, 1 think this is the most

reasonable. Why should a man be provided with one estate who has already suc

ceeded to another and better ? and still more, why should a man be the destinee

of a Scotch entailed estate, settled by entail, in order to preserve, in the eyes of

the world, a family as proprietor of that estate, who cannot truly keep up that

character, being proprietor of a greater and more honourable estate, by which his

possession of the smaller must necessarily be eclipsed ? As to the hardship of

being prevented by such a provision from taking two estates at the same time, I

remember its being somewhat ludicrously compared to the grievance of being

asked to two good dinners on the same day ; and I must say that I think the

analogy is pretty close. Such a hardship cannot be deeply sympathized with.

These considerations are supported by the authorities cited by your Lordship ;

and on these I shall not say more. I do not think, therefore, we can discard this

clause altogether, or deny it a fair interpretation. I apprehend, however, that even

the first of these—i. e. a denial of all effect—must be the result of holding that

what is to take place, in case of Loudoun descending to any heir of Rowallan—

«'. e. to heirs of Rowallan not being sons of the marriage—is to be nothing but a

regulation applicable only to the case of such sons succeeding—such a provision

being plainly nugatory. Strict interpretation of this clause is, in truth, no inter

pretation at all ; but just holding it pro non scripto. I cannot, therefore, adopt

that view ; and then we must give to this clause fair interpretation, that it may

have effect. And if that is to be adopted, I have come, though certainly with



COURT OF SESSION. 59

more hesitation, to think that it cannot stop short of the opinion given by Lord No. 1.

MoncreifF. This is the view I should take, if I could abstract from the operation „ ~T",„..

1 Not. 12. 1844.

of the statutes ; but I must add, that I am not able to do that. On the contrary, xb« Mxrqmi of

I have come to concur in the opinion of Lord Cuninghame, the Lord Justice- Hatting", &e.

Clerk, and other Judges, who think that the effect of the Acts of Parliament, and

transactions under them, has been to prevent the succession to the estate of

Loadoun from taking place in any after heir, in the sense of the entail of

Rowallan.

This question, I think, depends upon another—viz. whether the new convey-

late of Loudoun was merely a new form and 6tyle of transmitting that estate to

uw heirs of that estate, in effective maintenance of their original right, or hope of

secession to it as heirs ; or whether it was a substantial alienation of that estate,

as * surrogatum for the entailed English property of the Marquis of Hastings to

ike heirs of that property. If it was the former, the exclusive provision of the

Euflralkn entail could not, I think, be defeated by it. If it was the latter, the

circumstance that the heirs of Loudoun were also defacto, in part, heirs of these

English estates, and consequently of the surrogatum, would not make that suc

cession be regarded, in respect to them, as that succession to the estate of Loudoun

which was looked to in the entail of Rowallan. In this latter case, the estate of

Loadonn was not taken by mere succession, hut by a substantial title of new acqui

sition by purchase or exchange. But the succession spoken of in the entail of

RottaUan is mere succession. That only the entailer contemplated, or has ex

pressed. Acquisition by sale or exchange, though followed by succession to the

barer or exchanger, in the bought or bartered right, is not what this entailer of

Ronllan, or any entailer speaking of an heir succeeding to an estate, contemplates

or means, or is understood to express. A buyer or acquirer by exchange of an

estate, is not said, either technically or in common language, to succeed to it. And

if the buyer himself take not by succession at all, his heirs who take his right by

succession in it to him as buyer or exchanger, do not take by succession of a kind

thai was, or could have been, contemplated by an entailer making a provision like

that in the entail of Rowallan. They take not by succession simply, but by pur

chase, and succession to the purchase, which is not what was contemplated. The

question then rests where I have put it. Now, I answer this question by saying,

that, in my opinion, the new conveyance of Loudoun was a substantial alienation

of that estate, as a surrogatum for the English estate. That English estate was

•object to an English entail on certain heirs, protected from the debts of the Mar

cus. It was given up to be sold away from these heirs, and in lieu of it the

estate of Loudoun was given up, to be vested under that entail, or a Scotch entail

to the name effect. The right to it then, I think, came to rest, not nominally or

iormallv only, but really, on this exchange of land for land. The exchange was

toe solid and real basis of the title to that estate ever after ; and that just as much

in the heirs of the exchanger, as in the exchanger, Lord Hastings himself, who

tare away his right to the English land, and got right to Loudoun in place of it.

So complete was the change, that the Countess herself thereby lost her right to

rte lands of Loudoun, which vested in her husband and son during her life, and

b*»« reverted to ber," or passed through her, even to her son, excepting through

b«ra* disponer or alienator. This seems enough for the decision of the present

^notion. If we sbonld be inclined to look further, and consider the equity arising

wafer the statute, then we must obse ve that not only Lord Hastings, but also his
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No. 1. heirs, held the English estates without the burden or risk of any exclusive clause;

and it would not be equitable to hold that Loudoun, when accepted as surrogatum

Tbn Marquis of 'or tne English estate, should be subjected to this burden or disadvantageous cod-

Ilastiugn, &«. dit ion, of being incapable of union with Rowallan, to which the English estates

were not liable, in effect making the exchange quite unequal. This is valid, at

least in regard to all the heirs of Loudoun who were heirs of the English estates.

On the whole, then, I think the clauses in the entail of Rowallan cannot operate

in this case, and therefore that we must decide in favour of the Marquis of

Hastings.

In what I have said, it will be observed that I have not adopted the opinion of

Lord Ivory, that the statutes could have no operation in this question, because the

succession to Rowallan had been fixed in favour of Lady Sophia Hastings before

the dates of the Acts of Parliament disposing of Loudoun. I think that, in fair

and reasonable interpretation, the succession to Rowallan of a daughter, in prefer

ence to an only son, her brother, depends on the estate of Loudoun remaining for

him to succeed to. This, I think, is with sufficient certainty implied, though it

be not expressed. The intention of the entailer of Rowallan in this clause, being

entirely founded on his desire of excluding the union of the two estates in the

eldest son, I do not think it reasonable to construe the words to work that exclu

sion, where that only son does not succeed to Loudoun, but is, by the act of his

father or mother, deprived of that succession. I cannot think the entailer ever

intended that the only son might have no estate at all, while his sister was to be

the heir of Rowallan, and might afterwards succeed to Loudoun, and hold both.

Lord Fullerton.—This is a competition which has arisen on the disputed

construction of the destination in the marriage contract of the Honourable James

Campbell and Lady Jane Boyle ; the eldest daughter then in life of David Earl

of Glasgow, and his Countess, the daughter of William Mure of Rowallan.

, The main object of this contract, or at least of that part of it now in dispute,

was to settle the succession of the estate of Rowallan, failing other sons of the

Earl and Countess of Glasgow, on Lady Jane Boyle, and the descendants of her

marriage with Colonel Campbell. The destination, independently of the qualifi

cation afterwards attached to it, is usual enough, and might not have given rise to

any dispute. It is " to the said Lady Jean Boyle, and the heirs-male to be law

fully procreate of her body of the said marriage, and the heirs-male of their bodies;

which failzieing, to the heirs-female to be procreate of the body of the heir-male

of the said marriage, the eldest always secluding the rest, and succeeding without

division, as said is ; which failzieing, to the heirs-female to be lawfully procreate

of the said Lady Jean Boyle her body of the said marriage, and the heirs-male or

female of their bodies, the eldest heir-female always secluding the rest, and suc

ceeding without division, as said is." .

But the parties to this contract contemplated a particular contingency, for which

they thought proper to make provision. That contingency was, the succession of

any of the heirs of the marriage to the honours and estate of Loudoun—an event

likely enough to happen, from the near relationship of the Honourable James

Campbell. This led to a qualification of the original destination, which has pro

duced a competition of no less than four parties claiming -the succession, on the

death of the late Marchioness of Hastings ; and each founding upon a particular

construction of the special clause qualifying the general destination. One of these

competitors, indeed, the present Marquis, maintains, as was done by his late
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fither, that, whatever may have been originally the true effect of the qualifying No. 1.

cluwe on the destination, that qualifying clause is no longer operative, inasmuch

is bis succession to, or rather acquisition of, the estate of Loudoun, was not » xheMarqulturf

succession, in the sense of the marriage' contract, which could call the qualifying Huiinga, &o.

chose into operation ; from which he concludes, that he is now entitled to take

the estate as the party unquestionably called by the general terms of the desti-

■arjon.

As this is b specialty, which, if well founded, might exclude all consideration of

?be construction of the qualifying clause, it ought, perhaps, in proper order, to be

eossidered and disposed of before entering upon any discussion of the clause upon

which the competitors rely. But as it is understood that we are bound to give

otropinioas opon the whole points raised by the parties, it seems to me the most

coaienient coarse, to ascertain, if possible, the meaning of the disputed clause

itself, before entering into the enquiry how far its operation is affected by the spe

cial circumstances of the case.

The clause relating to the possible succession of the heirs of the marriage to the

honours and estate of Loudoun, begins with certain provisions, exclusively appli

cable, to the opening of that succession, combined with particular contingencies as

to the state of the family born of the contemplated marriage. " In case it should

fall ooi that there be only one son of this present marriage procreate betwixt the

said Muter James Campbell and Lady Jean Boyle, who shall succeed to the

hmxnnaaA estate of Loudoun, though there be daughters, then and in that case

it's hereby declared, that the second son of this only son of this marriage shall suc

ceed to tie said estate of Rowallan; and failzieing a second son, then the eldest

daaghtef of this only son is to succeed to the said estate, and who shall be obliged

Id SMm'e and carrie the arms of Rowallan, in the terms and under the irritancies

or" the tailzie above mentioned ; but if there be two sons of this present marriage,

tbea the second son is to succeed to the estate of Rowallan, in case the eldest son

stall succeed to the estate of Loudoun." There is here a specific direction as to

the succession, modifying the original destination, and dependent on there being

only one, or more than one son, of the marriage, and also on the succession to

Loudoun having opened to the eldest or only son. Then follows the more general

provision, " that the succession to the Said estate of Rowallan, in case any of the

hews of this marriage shall succeed to the estate of Loudoun, shall take place

according as is above mentioned in all time coming." And the clause concludes

•ith the provision as to the accumulation of rents in certain events—a clause

•kith does not affect the destination, although it may, to a certain extent, assist

a its contraction.

Now, it does not appear to me that the leading part of the clause presents any

ttry treat difficulty. It might puzzle one, perhaps, to discover what motive the

j*rties had for an arrangement so arbitrary and capricious. The most natural

sad simplest explanation is, that their intentions were loosely and imperfectly ex

pressed ; and the consequent probability is, that if they had been called to consider

tte chances of its operation, those expressions would have been altered. Bub

««h that we have nothing to do. If the words of the deed admit of a definite

*emir,p, we are bound to give effect to them, however incomprehensible to us

tht avotives of the party may have been for adopting that course which those

■wis express. While, then, it was provided by that member of the clause, that

if there be only one son of the marriage, who shall succeed to the honours and
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No. 1. estate of Loudoun, then, though there be daughters, the second son of this only

N ~— son, and failing a second son, the eldest daughter of such only son, should take

The Marquis of Rowallan, there is no provision whatever, either in the case of there being only

Hauinga, Sic. daughters, one or more, of the marriage, who should succeed to the estate of Lou

doun, or of the eldest daughter of the only son taking tjie estate of Loudoun, as

well as Iiowallan, that the qualifying clause should apply, or that there should be

any separation of the two estates. As to the case of there being only daughters

of the marriage, it seems clear. The only contingency provided for is, that there

be one or more sons of the marriage. In the first case, the estate of Rowallan is

to go to the second son, whom failing, to the eldest daughter of that only son,

and in the other, to the second son of the marriage. The event of there being

daughters of the marriage is clearly contemplated, and even expressed ; yet there

is no provision that, on the eldest daughter taking the estate of Loudoun, there

shall be any exclusion of her right to Rowallan, in virtue of the general des

tination in favour of the eldest heir-female without division.

In regard to the eldest daughter of the only son, it might be supposed, perhaps,

that the words " failing a second son " imply the existence of at least one son to

take the estate of Loudoun, if Rowallan was to go to the eldest daughter. But

that is an implication to which, in construing such a deed, we cannot give effect.

The failure of a second son evidently includes the case of the failure of sons alto

gether, and we cannot, in sound construction, read it as by implication limiting

the succession of the eldest daughter, to the special case of there being one son,

and no more.

It seems to me then, that, by the first part of this qualifying clause, there is no

provision or condition whatever affecting the right, either of the daughters of tbe

marriage, or of the eldest daughter of the only son of the marriage. There is

nothing to prevent any of those parties, though succeeding to Loudoun, from also

succeeding to Rowallan.

To be sure there is the second provision, of a more general nature, " that

the succession to the said estate of Rowallan, in case any of the heirs of

this marriage shall succeed to the estate of Loudoun, shall take place accord

ing as is above mentioned, in all time coming ; " and the words, " in case

any of the heirs of this marriage,'' shall succeed, are broad enough to include

the succession of the daughters of the marriage as well as the daughters of the

only son. But then, what is to happen upon that event ? That the succession

is to take place " as is above mentioned." In order to modify the general terms

of the original destination, there must be some express mention of a change to be

effected in the succession of Rowallan by the succession to Loudoun. But there

is nothing mentioned in the preceding part of the clause of any change, in the

case of females taking both estates ; and it would seem to be an unwarrantable

extension of the term, " as above mentioned," to apply it to the succession not

only of sons which had been mentioned, but to the succession ofdaughters which had

not been mentioned in the only qualifying clause to which reference could be made.

It seems to me, then, that if there had been only daughters of the marriage of

Colonel Campbell and Lady Jane Boyle, the eldest daughter without division,

though she had succeeded to the estate of Loudoun, would have been enabled to

take the estate of Rowallan ; and on still stronger grounds, I conceive that, in the

event of the succession to Loudoun opening to an only son of the marriage, the

daughter and only child of that only son must have been entitled to take both
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estates. The clause itself specially providing- for the case of the estate No. 1.

of Loudoun falling- to an only son, declares, that failing a second son of " *

that only son, the daughter shall take; and though it is quite possible that The Marquis of

the framers of this deed, may have had in view the event of that only son Hastings, &a.

having one son and a daughter, they have certainly not expressed that event,

or qualified the daughter's right by any such condition. She is to take, failing a

s«cond son, a condition which, in the only rule of construction, must be held to

be purified by the failure of sons altogether. The effect of the provision then, in

the event of the succession of Loudoun opening to an only son of the marriage,

k, to give the estate of Rowallan to that only son's only child, if a daughter,

without any condition whatever; and when the next sentence of the clause pro

vides, that if any of the heirs of the marriage shall succeed to the estate of Lou-

dwrn, the succession to Rowallan shall take place as is above mentioned, it seems

to me impossible to construe these words, " as is above mentioned," into an ex-

do>ion of the only son's eldest daughter, from a right which the clause referred

to gave her without qualification. It is possible the parties may have had in view

a provision for the continued separation of the estates—may have intended to de

clare, that if any one heir of the marriage should turn out to be the party entitled

to succeed to the estate of Loudoun, he or she should not take by succession the

esUte of Rowallan, as in the case specially provided for, of the eldest son of the

marriage taking the estate of Loudoun. Bat that has not been clearly said. In

deed it bat not been said at all ; and to infer all that from the employment of the

*ordt, "according as is above mentioned," would be, in truth, not to give effect

to iraii had been " above mentioned " in the preceding clause, but to rear up,

Epca some other presumption of intention, a qualification of the succession, which

bad not been mentioned in the leading part of the clause.

By applying the terms of the destination thus explained, to the events which

actually took place in the family, we are enabled to fix, upon sure ground, at least

oae point of some importance ; I mean the particular event on which the disputed

succession must be held to have arisen. There was only one son of the marriage,

James Mure Campbell, who after succeeding to the estate of Rowallan, also be

came entitled, in the year 1782, to the honours and estate of Loudoun.

Whether, by the concluding provisions of the clause so often alluded to, the

rents of the estate of Rowallan ought " to have been managed and improveii for

the nse of the next heir of tailzie, who shall succeed in manner foresaid," at sight

cf the persons named in the contract and their heirs, is a question which it is un-

Mcessary to consider. No such claim was advanced. James Mure Campbell,

then Earl of Loudoun, was allowed to continue in peaceable possession of the

estate until his death in 1786, when he was succeeded by his only daughter, the

late Marchioness of Hastings. She, too, possessed both estates until her death

in 1840, upon which the present competition arose.

Now, for the reasons already assigned, I conceive that the Marchioness, the

only daughter of the only son of Colonel Campbell and Lady Jane Boyle, was en

titled to succeed to, and to hold the estate of Rowallan, though she also succeeded

at the same time to the honours and estate of Loudoun. As whatever might be

i» other respects, the effect of the clause qualifying the original destination, the

prevision for the separation of the two estates did not apply to her. Accordingly

ute •eems to he the opinion of the whole of the consulted Judges, however they

&&r ia other respects. However opposed their views may be on the subject of the
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No. I4 succession to the late Marchioness, they seem all to agree in this, that it was on

her death that the question of disputed succession arose ; she being understood to

TheMarquiaof ^e tne Person holding by a title sanctioned bv the entail. Indeed that 6eems an

Hastings, &c. admitted point in the present competition. Even in the summons on the part of

Lady Sophia Hastings, and her defences against the actions of the other competi

tors, and in her argument, it is assumed that the only question is, how the sac-

cession to Rowallan fell to be " regulated upon the death of the Marchioness."

The point to be determined then is, who, by the force of the original destina

tion, as qualified by the clause so often quoted, was the individual entitled to take,

as heir of entail of the estate of Rowallan, on the death of the Marchioness of

Hastings.

Now, there is one view suggested of the joint effect of these clauses of destina

tion, which would remove all difficulty. It seems to be thought that the condi

tion of the special rule of succession, " in case any of the heirs of the marriage

shall succeed to the estate of Loudoun," may be read as exclusively applicable to

the junction of these two estates, by succession from different quarters ; and that

consequently its operation was exhausted, or extinguished, by the junction of both

estates in the person of the late Marchioness. I have great doubts, indeed, whether

this reading can be adopted as the true one. It can be made out, only by using great

freedom with the express words of the deed. These words are quite general : " In

case any of the heirs of the marriage shall succeed to the estate of Loudoun,"

expressions which include the case of succession to Loudoun from an ancestor at

the same time holding Rowallan, as well as the succession to that estate, pre

viously held separate. And this is strengthened by the consideration, that accord

ing to the view which all the Judges seem to take of the sentence immediately

preceding, the framers of the deed must be presumed to have had in their view,

the contingency of the daughter of the eldest son of the marriage holding both

estates, and consequently of the succession to the estate of Loudoun, on the death

of a party also holding Rowallan. The general words then immediately follow

ing—" In case any of the heirs of the marriage shall succeed to the estate of Lou

doun," do seem to me to apply to that point of the succession in the destination

of Rowallan, which occurred on the death of the late Marchioness; always

assuming, of course, in this branch of the discussion, that the mode of acquisition

of the estate of Loudoun by the late Marquis, was to be held as a succession to

that estate in the sense of the Rowallan entail. On that assumption, the late

Marquis was an heir of the marriage who had succeeded to the estate of Loudoun,

so that there was room for the enquiry how the succession to the estate of

Rowallan was to take place.

Neither can I see how this provision in the Rowallan entail can be considered

as exhausted by one single operation, and as confined to the first case of the

junction in one individual, of the character of heir of Loudoun and heir of the

marriage. The clause declares, that the succession " shall take place, as is above

mentioned, in all time coming." The rule of succession, whatever it may be, is not

to be exhausted by a single operation. It is clearly introduced as a permanent

rule of succession, to be observed on every occasion of succession in which

the party who is the heir of the marriage has succeeded to the estate of Loudoun.

To be sure, there remains behind the more difficult point what that rule of suc

cession truly is ; for it is not specifically laid down. It is described merely by

reference to what " is above mentioned," as I understand it, in the sentence im
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mediately preceding, in which a rule is laid down for regulating the succession in No. 1.

one particular case, the succession of Loudoun having opened to the eldest son of —

tie marriage. In order to discover, then, what the permanent rule of succession The"M ' . j

U to be in the general case of any of the heirs of the marriage succeeding to the Hasting*, 4c.

estate of Loudoun, we must try to discover what is the specific rule of succession

laid down in the case specially provided for, and apply that, if it can admit of

application, to every case of succession under the more general direction. Now,

the special rule seems to be this—that if there be two sons on the succession

opeaing, the second son is to take Kowallan it the eldest shall succeed to Loudoun ;

bat if there be one only sou, then, though there be daughters of the marriage, the

stood son of that only son is to take Rowallan, and failing a second son, the eldest

diigbu-r of that ouly son. And while it is here provided, I think, with sufficient

damns, that a son of the marriage who has succeeded to Loudoun shall not

ule Rowallan, there seems, as I have already mentioned, no prohibition either of

t daughter of the marriage, or of a daughter of an eldest son, succeeding to both

mates. I rather think, however, that there is a prohibition of a son of the mar

riage taking both estates. For it does not appear to me, as it does to some of the

coo-ailed Judges, that an only son of the marriage could have taken or kept both

estates, merely because he had at the time no second son or daughter to exclude

tam. That affords a very good explanation of the fact of his being allowed to

keep tola estates, but it does not touch the question of right as arising under the

words of the deed ; for the deed clearly contemplated and provided for the case of

the jSMieement of the estate while the right was in suspense, from the non-exist-

esceat tie time of the heir contingently called to the succession. This seems to

se tie sole object of the concluding part of the clause, that " so soon as the son of

tils marriage, or others foresaid, shall accept of the honours and estate of Loudoun,

lata the rents of the said estate of Rowallan are to be managed and improve!) for

tie use of the next heir of tailzie who shall succeed to the estate of Rowallan."

If, then, the only son of the marriage had succeeded to Loudoun when the suc-

ceaion to Rowallan opened, 1 rather think that, by the true construction of the

clause, that only son conld not have taken, but that the estate must have been

aaoaged by the trustees till the abeyance fell by the existence of the second son

•f that eldest son, or "next beir of tailzie who shall succeed."

In order to ascertain what the rule of succession " above mentioned," to be fol

lowed in the case now occurring, on the death of the late Marchioness, truly is,

it stay be well to enquire how the specific rule would have operated, if the cir-

r— muces at the dissolution of the marriage had been nearly the same ; if, in

skirt, the succession to the two estates had opened at the same time to the child

« children of the marriage. This might easily have happened. It may easily be

•apposed that Colonel Campbell had succeeded to the estates of Loudoun before

iut drslh, and that his death, and that of Lady Jane Boyle his wife, had, by some

casualty, happened at the same moment. In such circumstances, the succession to

bath estates would have opened at once to the eldest sou, but for the provision

paitfymg the destination of Rowallan. But, by the force of that qualification, I

'•*>'*» it pretty clear, first, that if there had been two sons of the marriage, the

««■** of Rowallan would have gone to the second son, and secondly, that if there

**•! been only one son of the marriage, the estate of Rowallan ought, under the

dsecuoos of the deed, to have been managed by the trustees until he had a second

sob, or until the failure of sons carried it, at his death, to his eldest daughter, if he

E
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No. 1. had one. That appears to me to be the rule of succession mentioned in the deed,

in the special case; and therefore, being the rule referred to, I rather think it is

The Marquis of l^e one which we are bound to enforce in the case which has occurred, of the

Hastings, &e. succession opening to both estates by the death of a female, allowed, by the terms

of the destination, to hold both. No doubt the rule is capricious and arbitrary

enough ; for, while it admits the union of the estates in a female, it requires the

separation of them in the case of a succession of males. As I hare said before,

I think it extremely likely that this has arisen from oversight, or inadvertency, or

inaccuracy of expression, but still, there the words are. Such is clearly the effect of

the special clause qualifying the destination, in the persons of the immediate chil

dren of the marriage. There is a male barred from holding both estates, while a

female is not. Now, the words of reference seem to carry out the same principle

through the whole succession : And although the result is unusual, and perhaps

unprecedented in cases of this kind, still it involves no such intrinsic inconsistent y

or absurdity as to warrant a court of law in discarding the constrnction on which

it rests.

Now, if this be the true construction of the qualifying clause, a proposition

which, however, I submit with the greatest diffidence, it would at once solve the

questions between these different competitors, if the competition were to be de

termined by the words of the clause, and independently of the specialty founded

on by the late Marquis of Hastings and his eldest son.

Ii: the first place, that construction would at once exclude the claim of Lady

Sophia Hastings. Holding the question to arise as at the death of the late Mar

chioness, and applying to that case of succession the rule above mentioned, that

is, the special rule fixing the succession in regard to the sons of the marriage, it

seems to me that Lady Sophia does not stand in the situation of the eldest son's

eldest daughter, who is entitled to take the estate, but in that of the daughter of the

marriage, the only son's sister, who is not to take the estate in preference to his issue.

Nor is it requisite, in order to support this view of the case, that the late Marchioness

should be considered as, in all respects, in the same situation as Lady Jane Boyle.

The question is the question of succession ; and it is enough, in regard to that,

that the late Marchioness stood so far in the same situation as Lady Jane Boyle;

that she was the person on whose death the succession to Rowallan opened.

Being identified in that particular, it seems to me that, in applying the rule of

succession laid down for the children of the marriage to the case of the death of

the late Marchioness, the right of Lady Sophia must be considered as analogous

to that of a daughter of the marriage, the sister of the only son, anil must, there

fore, be postponed to his issue. Indeed, I do not see how Lady Sophia's claim

could be sustained in competition with the issue of her mother, except on the sup

position that the late Marchioness was to be viewed in the question of succession

as in a situation analogous to the only son ; and consequently, that she, Lady

Sophia, was entitled to take, not by succession from her mother, but in preference

to her mother. When once it is assumed that the late Marchioness was entitled

to hold the estate till her death, and that from that point only the question of suc

cession emerged, the necessary consequence seems to me to be, that, in combining

the general rule of succession with the special rule " above mentioned,'' the late

Marquis must l>e viewed as the only son who has succeeded to the estate of Lou

doun, and that his sisters can have no claim while he had hope of issue.

But I confess I do not see what answer can be made, on this construction of the
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ijiftl. to the claim of Lord Henry Hastings, the second sun of the late Marquis. No. 1.

He is the very party who appears to me to be called by the combined operation ~~ '

of the different parts of the clause qualifying the destination. That he was notThe jforquigof

born at the time of the succession actually opening seems to me of no importance. Hastings, &c.

A provision that an estate shall go to the second son of a party named, necessarily

implies the contingency of that destination being suspended while there is a pos

sibility of the existence of a second son. And there seems to me to be no ground

for holding that, in the case of a destination to the second son of a particular

party, whom failing, his eldest daughter, the eldest daughter would be at once

entitled to take the estate on the succession opening, merely because there was no

second son then in existance. The eldest daughter being only entitled to take

failing a second sun, there cannot be said to be any such failure so long as there

» a possibility of his existence. And, indeed, the only difficulty which, in the

ordinary case, would occur—that of the right being suspended—is evidently

ontemplated and provided for by the clause regarding the management of

tbe rents for behoof of the next heir of the entail who shall succeed to the

On these grounds, I think that Lady Edith Hastings has no claim in competi

tion, with Lord Henry ; but, upon the whole, I am rather inclined to think that,

holding the question to be open, and to be determined by the construction of the

cUase qualifying the destination, the claim of Lord Henry Hastings would pre-

pottkntt. It is true that opinion is any thing but confident. Indeed, the pro

visions are so perplexed, the lights in which they admit of being viewed are so

raned ted shifting, that I have found the greatest difficulty in forming any well

drilled opinion upon the subject. But, after all the considerations which I have

bestowed upon the case, that above expressed has appeared to me to offer the least

violence to the terms of the deed, and to give the fullest effect to its different

provision*.

As tbe view which I entertain of the meaning and effect of the clause in dis

pute, affecting the destination of Rowallan, is different from that which has been

adopted by any of the consulted Judges, I have thought it right to state my view

at seme length. Indeed, it may very probably be thought at greater length than

was necessary, considering that I concur in the opinion of the majority of the

consulted Judges, that tbe circumstances under which the late Marquis of Hast

ings took the estate of Loudoun were not such as to admit of the operation of the

elanse.

It is true that, before the succession to Rowallan opened to him, be had taken

and held the estate of Loudoun. In one sense he had succeeded to the estate of

Loudonn ; but he had succeeded to it, not as the beir of his mother—not as the

ii'ir of tbe marriage of Colonel Campbell and Lady Jane Boyle, but as heir of his

father, Francis Earl of Moira and first Marquis of Hastings, the institute of the

entail* executed by his wife, the late Marchioness of Hastings. It is needless to

go into the details of these somewhat complicated transactions. It is sufficient

to state, that, by the arrangements made between the late Marchieness and her

nuband, at that time Earl of Moira, and sanctioned by certain statutes obtained

for that purpose, she, then holding the estates of Loudoun in fee-simple, trans-

krced them to the parties in right of certain English estates which hud belonged

to the Earl of Huntingdon, and in which the various interests were fixed by

*•* settlements. Of these, the life interest was held by Francis Earl of Moira,
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No. 1. afterwards first Marquis of Hastings ; the substantial, permanent interest, or what

we should call the right of fee, being in his children ; and particularly, at the

The'Marqui»of^ate 0I" tne transactions, being in the person of his eldest son, the last Marquis of

Hastings, &c. Hastings, then designed Lord Mauchline. The object of these transactions cer

tainly was to enable the late Marchioness to apply the proceeds of the English

estates in payment of her husband's debts ; but the direct effect of the transaction

was to divest her entirely of all her rights to the estates of Loudoun, and to con

vey them to the parties having right to the English estates, as an equivalent fur

those English estates.

It is said, indeed, in the preamble of one of the statutes, I think, that the Scotch

estates were of greater value—a statement made merely to facilitate the transac

tion. They are given, evidently, as an equivalent, and nothing else. Accordingly

the Scotch estates of Loudoun were settled by deeds, framed expressly on the

principle of identifying, as nearly as possible, the interests of the different parties

in the English estates, with those in the Scotch estates which they were to receive

in return. Those deeds were, of course, in the form of entails, executed by the

late Marchioness, the proprietrix of the estates. The institute in these entails

was her husband, the Earl of Moira, he being indispensably brought under strict fet

ters ; as, by the English deeds, he holding merely a life interest, had not the power

to defeat the rights of the English heirs. But these very entails contained a pro

vision that Francis Earl of Moira, with the consent and approbation of his eldest

son Lord Mauchline, the late Marquis of Hastings, after arriving at the age of

twenty-one, should have the full power to dispone the estate in any way they

chose; and that after the death of the said Francis Earl of Moira, the said Lord

Mauchline should, on arriving at twenty-one, have the full power of disposing of

these estates. In short, these Scotch entails were merely the instruments fur

creating and protecting interests in the Scotch estates, as nearly identical with

those in the English estates, for which they were substituted, as the principles of

conveyancing of the two countries would admit of.

Now, the question comes to be, whether the last Marquis of Hastings, acquiring

by these transactions the estates of Loudoun, can be held to have fallen under any

disqualification as to taking the estates of Kowallan. I agree with the majority of

the consulted Judges in thinking that it is not enough that he has taken the

honours of Loudoun, that is, the title. The clause in the Kowallan entail, in its

first clause, mentions both honours and estates, while in the second, the most im

portant sentence of the whole, the estate of Loudoun is the expression used. I

cannot read, then, the word estate as meaning either the honours or the estate. I

think, particularly in construing a clause ot this kind, the taking of the estate, as

well as the honours, is indispensable to bring the condition into operation.

Now, the first thing that must strike one, on the supposition that the taking of

the estate of Loudoun, in the circumstances above mentioned, disqualified the late

Marquis in any way whatever in regard to the estate of Kowallan, is, that a con

sequence would thus arise from the transactions above mentioned, most materially

affecting the interests of the late Marquis, and which never could have been con

templated. His rights to the English estates were secure. Indeed it seems pretty

clear, from the English opinion, that they were rights in absolute property, in tbe

event of his arriving at the age of twenty-one. The taking and holding those

English estates attached to him no disqualification whatever as to taking Kow

allan ; and yet it is supposed that the statutes, passed expressly on the footing of
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one set of estates being- the substitute and equivalent for the other, gave him the No. 1.

equivalent indeed, but under the condition that, in taking- that equivalent, he ' .
1 , . . • NoT- 12> 1844.

should be in some way disqualified from taking another valuable estate, which it xb« Murquii of

■as previously quite competent for him to hold. Hastings, &c,

I du not make this remark as conclusive. 1 am quite aware this is a question

as to the entail of Rowallan, and that the rights of the heirs of that entail cannot

be affected by any oversight which may have been committed in these transactions,

to which they, the heirs of Rowallan, were not properly parties. But it shows

where the equity of the case lies. It entitles us fairly to scrutinize, with some

rigour, the terms of the entail of Rowallan, in order to see whether these terms do

necessarily require a construction leading to a consequence so unforeseen and so

ujust. And I agree with the majority of the consulted Judges in thinking that

they do not.

There is nothing in the clause in question about taking or holding the estates

of Loudoun, or any other estate. The events contemplated were, " if there be

aa only son of the present marriage who shall succeed to the honours and estate

of Loudoun ;" and the other clause, " if any of the heirs of the marriage shall

succeed to the estate of Loudoun." It is a taking by succession which alone is

contemplated ; and why that was contemplated is sufficiently obvious from consi-

o*rmg the nature of the deed. It was a marriage-coutract, in which the wife,

Lady ltat Boyle, was contingently the heiress of Rowallan, and the husband, the

Honourable James Campbell, there described as the brother of the Earl of Lou

don, was by possibility, not very remote, the heir of the honours and estate of

Loudoun. It was natural enough then, in these circumstances, that the parties

ikoejd contemplate the possibility of the heir of the marriage succeeding to the

estate of Loudoun, and should introduce, on that event happening, alterations on

tie destination of Rowallan. But what is the event on which, both by the letter

ud the spirit of the clause, these modifications are made to depend ? It is that of

the heir of the marriage succeeding to the estate of Loudoun. The fair, as well

as the usual construction, is not a succession as a singular successor, or even to a

unsTilar successor, but a succession, in the proper sense of the term, as heir of the

raarriage, through Colonel James Campbell, whose propinquity to the honours and

estate of Loudoun formed the single ground for inserting the condition in regard

to these two estates. The effect which the succession of the one was to have upon

tie succession of the other, was provided for solely on the contemplation of certain

panics becoming, as heirs of the marriage, the heirs of both estates. The event

»f tbe estate of Loudoun being acquired by a singular title, was a case not provided

for by the letter of the contract, and clenrly not falling within its spirit, because

it evidently was not an event which they could have foreseen or thought of. The

expression actually used, " if the heirs of the marriage shall succeed," does not cover

tie case of an heir of the marriage acquiring by purchase, and transmitting it to

hi* representatives. Such a party does not take by succession, but by a singular

title; and it seems to me clear, both from the expressions used, and the circum-

•wcssof the parties to the contract under which tbey were used, that they could

»»t W intended to cover any such case.

I» adopting this view, I do not mean to say that a mere change of title, in some

pwJnlarg, might have been sufficient to exclude the operation of the clause. It

•osk) Dot have followed, perhaps, from a deed of the late Marchioness merely

fwptBug the succession, or conveying under fetters the estate formerly held in
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No. 1. fee-simple, because there there would have been really a succession to the estate

of Loudoun, a taking titulo lucrativo, flowing through Colonel James Campbell,

The Marquis of tne on'f?'nal party to the marriage-contract. But when there has been an acquisi-

Hastiiign, &c. tion by a purely onerous and singular title —when there has been no succession,

in any sense of the terms, to the late Marquis as heir of the marriage—and wben

consequently the event has not occurred on which alone the excluding clause is

dependent, there is no room for giving any effect to it ; and the party entitled, l>y

■ the terms of the general destination, to take the estate of Rowallan, is as little

affected by the mere fact of his happening to hold the estate of Loudoun by a

singular title, as if it had been alienated to a third party. In fact, the alienation

was complete by the transactions in question. The late Marchioness of Hastings,

and the heirs of the marriage of Colonel Campbell and Lady Jane Boyle, were, in

that character, as completely divested of the estate of Loudoun as if it had been

sold to third parties. No doubt some of the individual heirs of the marriage did

acquire right to the estate of Loudoun by that transaction. But then it was in a

totally different character, viz. that of heirs of the estates of the Earl of Hunting

don, in England ; for, although the parties first called by the entail of these

estates were the late Lord Hastings, the eldest son of the marriage of the first

Marquis and the late Marchioness, and any other son they might have, parties

who were also heirs of the marriage of Colonel Campbell and Lady Jane Boyle,

and heirs of the honours of Loudoun, the very next substitution is " to the first

and other sons of the body of the said Francis Earl of Moira, to be born of any

other marriage he may subsequently lawfully contract and enter into"—persons who

had no connexion whatever, either with Colonel James Campbell or the estate of

Loudoun, but who were the parties called by the English entails. I must hold then,

that in regard to succession, in the sense in which the word is used in the entail

of Rowallan, the case is the same as it' the late Marchioness of Hastings bad sold

the estate of Loudoun out and out, and as if the trustees, or those entrusted with

the management of the English estates, had bought it and settled it on the English

heirs. It seems to me, that although some of the individuals who might take the

estates in consequence of this transaction, happen to be parties who might, if the

estates had not been alienated, have succeeded to them as heirs of the marriage,

this was not a succeeding to the estates of Loudoun in the sense of the entail ul

Rowallan, which could exclude from succeeding to the last-mentioned estate.

I may also mention, that I am not moved by the consideration so strongly urgi

in these papers, and so powerfully enforced by your Lordship, that giving tli

effect to this arrangement would be in truth enabling the late Marchioness to a

the succession of Rowallan. It is said that the succession was fixed by her sd>

cession to Loudoun, and that it could not be altered by any act of hers. It rath

appears to me to be an abuse of terms, to describe the effect of that transaction

an alteration of the succession of Rowallan. The succession of Rowallan is rixe(

by the destination, and the late Marquis was undoubtedly the heir of that destinaj

tion. The qualifying clause merely provided that, on a particular event, that dw

tinaiion should be modified, while it is clear that the means of excluding that eeen

were, from its nature, within the powers of third parties, and might be within th

powers of persons who also happened to be heirs of Rowallan. Thus the forme

proprietor of Loudoun, brother of Colonel James Campbell, might have sold t In

estate, in which case the general destination of Rowallan must have taken unqul

litied effect. Yet it surely could not be said that the Earl of Loudoun, by so doing
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had altered the destination of Rowallan ; on the contrary, his act rather secured No. 1.

the original line of descent by extinguishing the possibility of the event on which

its modification depended. ?"T J2, ™441

r the JIarqiiu of

In the same way, when the late Marchioness, who held both estates, alienated Hastings, &c.

Lomfoun, she did uothing, as heiress of Rowallan, to alter the line of succession

of that estate, which of course she had not the power to do. But as proprietriz

of Loudoun, she did what any proprietor of Loudoun was entitled to do, alienate

that estate, and thus indirectly affect, as any proprietor of Loudoun might have

done, the succession of Rowallan, by excluding the possibility of that event on

which a certain qualification of the line of descent was conditioned.

As to Lady Sophia Hastings having a vested interest in the succession from the

■oment her mother took both estates, I do not well understand how the proposi

tion, if it has a meaning, is reconcilable with the other parts of her argument. It

aiVlmiued that the point at which the question of succession must be held to have

•peoed, was on the death of the late Marchioness. The question is, Who is next

fetir to her in the order of succession of Rowallan ? Now, that question must be

wived by the original destination, unless it is affected by the qualifying clause.

Bat the late Marquis was undoubtedly the heir of the destination ; he was entitled

w take, unless he was affected by that clause ; while it is equally clear, that as

there was then no succession to Loudoun, in the above sense of the clause, he was

am saJbjeet to its operation.

It Lady Sophia was claiming a vested right of any kind in the estate of Row-

allaa prior to the death of her mother, I can understand how that would have been

herood die reach of any acts of the Marchioness ; but the question of succession,

depending on the circumstances as they should stand on her mother's death, must

km been affected by any circumstances legitimately within her mother's power

during ber life, which the alienation of Loudoun undoubtedly was.

L'poa the whole, then, while I am rather of opinion that the most probable con

traction of the clause, if held to be in operation, would have carried the estate of

Bewallaa to Lord Henry Hastings, the second son of the late Marquis, I concur

in the opinion of the majority of the consulted Judges in thinking that there is now

so room for the enforcement of the clause, and that the late Marquis was, and the

present Marquis, his eldest son, is, entitled to take the estate of Rowallan, in virtue

of the general terms of the destination, now disencumbered of any quality or con

dition whatever.

Lobo Jeffrey.—I at one time thought there were great difficulties in this

ate; and, with the difference of opinion which still exists among us, it would be

presumptuous in me to say that there are not difficulties. For my own part, how

ever, I am glad to say that I have now got very much over them, and not only

concur fully in the conclusions of the majority of the Judges, and in most of the

(rounds on which they proceed, but have even had ultimately less hesitation than

many of them in coming to these conclusions. My own view of the case, at all

treat*, now strikes me as in some respects more simple, and, generally, more pe

remptory, than many of those which have been taken. I shall not of course now

n into any of the details, with which we are all familiar, but content myself with

•uttog, as nakedly and precisely as I can, the grounds on which I rest the opinion

1 b»?ejo»t indicated.

Tatrvs are fonr questions, as it appears to me, upon which we must come to a

coodasjon, before we can exhaust the merits of this competition ; and though it



72 CASES DECIDED IN THE

No. 1. happens that the ultimate decision of any one of them in favour of the late Mar-

quis of Hastings would make it unnecessary to dispose of the others, yet, as the

The Marquis of case now stands, and with the prospect of our judgment being taken to review, I

Hastings, &c. am afraid we must each of us express a deliberate opinion, and in fact virtually

give judgment on them all.

The tirst question is, Whether the late Marquis did succeed to, or become pos

sessed of, the honours and estate of Loudoun, in such circumstances as to be in

any way affected by the clauses of exclusion in the Rowallan entail ? or was not,

on the contrary, entirely exempted and relieved from their operation, by the true

nature of his right to the Loudoun property ? The second question is, Whether

the terms of these clauses can be held, on a just construction of them, to have any

application to the case of females succeeding to both estates, or to any of their

descendants, who (of whatever sex they may be individually) are so called in the

destination as to be all heirs-female in the eye of law, and entitled to all the im

munities which may attach to that character by the settlements of either estate?

The third question is, Whether the whole of the said clauses were not limited to

the two first generations of heirs (or, as I would put it, beirs-male) of the mar

riage, who might be called to the succession of Rowallan after Loudoun had pre

viously devolved on them ? and whether they had not been consequently worked

off, sopite and exhausted, by the legal union of the two estates in the persons of

heirs falling under this description, for two such generations previous to the suc

cession opening to the late Marquis? And the fourth and last question is, Whe

ther, supposing the decision to be adverse to him on all the preceding points, the

terms of the said clauses are not still such as to prevent them from applying to the

particular case of the late Marquis, and bis place in the destination, or from im

porting his exclusion ?

My opinion is in favour of the late Marquis, upon one and all of these ques

tions; and I shall now state, as succinctly as possible, the principal reasons which

have led me to this conclusion.

In reference to the first question, it is necessary to bear always in mind, that

the entail containing the provisions in question was embodied in a contract matri

monial between the presumptive heiress of Rowallan and a near expectant heir

of the honours and estate of Loudoun ; so that, I think, it may be assumed as in

disputable, that the only succession to Loudoun which was then contemplated,

and to which, in certain cases, the exclusion from Rowallan was attached, was a

lucrative succession (through that expectant heir) of one member of the Loudoun

family to another—either jure sanguinis, and at common law, or under such des

tination as might have been made for regulating the order and course of such

family succession. It was plainly expected, too, that the estate and the honours

(which last should not. go out of the family) should be succeeded to together:

And the succession to which these incapacities are attached, is expressly declared,

accordingly, to be a succession to both—as not unlikely to come, in the natural

course of descent, to some of the heirs of the marriage then about to be cele

brated.

If the Loudoun estate, therefore, had been sold, or alienated out and out from

the family, (as it might well enough have been,) either by Earl John—upon

whose death it did actually come to James Mure Campbell, the first heir of the

marriage—or even by James Mure Campbell himself, previous to the succession

of Rowallan opening to him by the death of his mother, and bad so remained in
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the hands of strangers, I do not understand it to be questioned, that Rowallan No. 1.

would then have gone to that first heir, and to all the substitutes in the original ~~

. •• , , ... ,. . • L , i t.1 Nov. 18,1«44.

destination, free of any conditions or limitations whatever ; and exactly as it there The Marquis of

bad been no provision about Loudoun, or any mention of that estate in the entail, Hastings, &o.

By the sale and alienation of that estate to strangers, there would, of course, have

been an end of all risk of its after consolidation with Rowallan, by and through

the intermarriage of the Rowallan heiress with an expectant heir of the greater

property—which was, beyond all dispute, the only event contemplated or provided

for bj the contract.

But if this be, as I take it to be, indisputably clear, I am really unable to ima-

pst that it could have any difference, or that these provisions could ever possibly

bare received, although some future or expectant Earl of Loudoun should, at the

Stance it might be of centuries, have bought back this old family estate, and

rtttkd it upon some of the heirs of Rowallan. My notion, in short, is, that as

kmi as the Loudon n estates were once fairly alienated and taken absolutely away

from the Loudoun family, there was an end, at once and for ever, of all pretence

for disturbing the succession to Rowallan, according to the original destination in

the entail of that property ; and that the accident of the Loudoun estates coming

back again to the family, not by succession, but purchase, was not an event con-

kmtUted by that deed, nor capable, therefore, of calling into operation any of its

arortsaons.

Bat this, or something still more favourable than this to his present claim of

iaoaaitv, I take to have been truly the nature of the late Marquis's actual right, in

1*26, ros hat constituted the family estate of Loudoun in 1720. I shall not enter

iato toe detail of the different acts of the legislature, which ultimately constituted,

^road all doubt, bis sole title to these properties *, and which, at one and the

■aae time, took awav his otherwise indefeasible right to the English properties of

to father's family, and secured to him—by and through that connexion, and not

through his mother or her family at all—an equivalent right to these surrogated

subjects in Scotland. The sum of the matter is, that the whole right and inte

rests of the family of Loudoun to this their ancient patrimony, was, by those

statute*, finally cut off and extinguished ; the whole having been onerously sold

aad transferred for his life to the Earl of Moira, (afterwards the first Marquis of

Hastings,) an entire 6tranger to their blood; and made liable, in his person, to

aU the conditions, and descendible to all the heirs named in the settlements of the

Earl of Huntingdon, with regard to his English possessions ; by virtue of which

English settlements alone, and not in any degree through any right of succession

to his mother or her family, the late Marquis was ultimately vested with the

rWfwtJ.

1 purposely abstain from going into particulars with which we are all now fami

liar. But it is indispensable, and seems to me indeed, per se, conclusive on this

branch of the case, to bear in mind that, in conformity with these onerous arrange

ments, complete titles were made up to the old Loudoun estates, in the person,

w* of the Countess, from whom they had been purchased, but of Earl Moira,

•bo had purchased them with his English property in the years 1809 and 1815

rwfwtively : And that, upon the death of the said Earl in 1826, the late Mar-

*>» again made up titles to these estates, expressly as heir of provision to his

*d father ; and entered into possession accordingly—fully sixteen years before

the demise of his mother could have entitled any one to take, or to claim, as heir
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No. I. or successor to her. He did not succeed to the estates or the family of Lou-

doun, therefore, in the sense of the Rowallan entail ; and truly did not succeed

The M~'rnuiini to them at all, but took them substantially as purchaser, and in lien of other

Hastings, &r. properties belonging to himself individually, for which they had been ex

changed.

It is true, no doubt, that in a certain sense he may be said to have succeeded

to these estates, inasmuch as, by the form at least of his title, he took them as

heir of provision to his father, and not as purchaser directly ; and it is also true

that his mother was a party to the dispositions, executed in implement, and under

the compulsion of the statutes (for there was no option in the matter) upou

which both he and his father were successively infeft. But though I think it

would be a sufficient answer to both these observations, that succession to a

stranger purchaser manifestly was not the succession provided for in the entail,

and that the Countess's concurrence in the dispositions was, and is expressly

stated in gremio, to have been merely to give more ready effect to the will of

that purchaser, and to abridge the forms of conveyancing—the true and substantial

answer really goes much further, and brings out the case more strongly in the

Marquis's favour. For it is the scope and sum of that answer, that the late Mar

quis himself, whatever might be the form of bis title, was, by the plain terms of

the statutes, which were the true and only measure and source of bis rights—a

direct onerous purchaser for his own behoof; and that he took the estates ac

cordingly, not at all in right even of his father, or as his representative, but by an

independent and indefeasible right of his own. That his right to the Huntingdon

estates was of this description (his father having a mere liferent) cannot be, and

has not been, denied. But the statutes in question enact and declare, and this is

their sum and substance, that upon these English estates being made over in fee-

simple to the Countess of Loudoun, the rights of all parties formerly interested

in them should attach to, and be available against the Loudoun estates, exactly

and at all points in the same way, and to the same extent, as they had previously

subsisted over those for which they were now to be exchanged. By the tenor of

these statutes, therefore, the late Marquis's right to these estates is proved to

have been a right absolutely independent of any lucrative succession to either of

his parents ; and of which neither his father nor his mother, nor both together,

had any power to deprive him. He, therefore, really took nothing, either by his

service to his father, or by the concurring disposition of his mother. His sole

title and right to the estates were by and through the statutes, and antecedent

settlements of Lord Huntingdon ; and these services and dispositions were mere

forms of conveyancing, the want of which might have been supplied by a declara

tor, or implement, or other known process of law, proceeding on the statutes

alone.

I conceive, therefore, that I am fully warranted in saying, that the late Marquis

did not truly succeed to the estate of Loudoun, in the sense either of the Row

allan entail, or in any other sense. He took that estate, not as inheriting it from

the Loudoun family, or from any one else ; but in consequence of a fair and oner

ous exchange for certain English properties belonging to himself, and to which bis

right was derived from entire strangers to that family ; and, upon the whole mat

ter, it isjmanifest to me, that his right to Loudoun came ultimately to be a right

under the settlements of the Earl of Huntingdon, and nothing else ; and that there

would, therefore, be no more justice in now excluding him from the succession of
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Hawaiian, because his rights under those English settlements had been transferred, No. 1.

in his nonage and by Parliamentary authority, to properties once belonging to the

family of his mother, than if, without the interposition of any such surrogatum, he Xh«M«'<i"i« »f

bad merely succeeded to the original estates in Leicestershire. Hunting!., &c

Bnt, eren assuming all this to be so, it has been strenuously maintained by Lady

Sophia, that this alienation of the Loudoun property came too late to save the late

Marquis from the exclusion from Kowallan, which, she says, was a necessary and

indefeasible consequence of the previous conjunction of both estates in the person

of his mother ; and, accordingly, the argument is carried the full length of main

taining, that if the mother had sold every acre of the Loudoun estates, and squan

dered the whole price, and they had never been bought back by any body, her

eldest son, confessedly the persona predilecta of the Kowallan entail, would, not

withstanding, have been for ever excluded from that succession, and left, without

asy patrimony whatever, to the barren dignity of his earldom ; while his sister

(bexself not very clearly bonnd to bear the name and arms of the family) succeeded

in that only remaining property of both the parties to the contract.

1 believe I need scarcely say, that I cannot accede to this very bold and startling

proposition, which has not been countenanced, I think, by any one of the con-

salted Judges, (except, perhaps, by Lord Ivory,) and seems to me to receive no

tspoon from any part of the deed under consideration. Without going again into

the reaaons for that opinion, which are so forcibly stated by the Lord Justice-Clerk,

Lonl Wood, and Lord Cuninghame, I shall content myself with saying, that I

tftiak it too clear to admit of serious question, that the succession from which, in

certain eases, the heirs of the marriage are to be excluded, is, in all cases, a suc-

ctsfwo to the individual last legally vested with the property; and that the only

poind of that exclusion must be the fact that such heir, alioquin successions, had

buaatlf at that time, or previously, succeeded also to the honours and estates of

Loudoun. The /junction temporis inspiciendum is, therefore, in all cases, that

of the death of the last legal possessor of Rowallan, and no earlier period ; and no

exclusion can be fixed on any heir-presumptive, or any right of succession vested

in any surrogated person, prior to that event ; or established even then, except by

•bowing that the heir, otherwise preferable, is at that moment vested, or entitled

instantly to vest, himself with the honours and estate of Loudoun, under the cir-

casistances specified in the Rowallan entail.

Any other construction of the deed would, as I think, be not only against any

teavonable or conceivable intention of the parties to it, but, as I read it, inconsis-

Mt with its actual tenor. The Lord Justice-Clerk has well observed, that this

instrument does nowhere set ont, in distinct terms, the precise object for which

tbne excluding clauses were inserted ; and that we are thus left without a key,

that is often of the greatest value in disclosing the true meaning of doubtful or

disputable provisions. But though it is true that we have not here any formal

statement of the precise object of the contracting parties, there can be no possible

dusbt as to what it substantially was : Nor, indeed, has any party disputed that it

va, in certain specified cases, though not in all, to prevent or postpone the con-

jaactioa of the Rowallan and Loudoun successions. Though there may be diffi

culty, therefore, in determining what the specific cases are in which this exclusion

" required, there can be none, 1 apprehend, in deciding that it can never be

retired, where there neither is, nor can possibly be, any such conjunction of suc-

caajon ■ and tbis alone is, to my mind, conclusive of all this part of the question ;
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No. 1. if I am right in holding, that long before the succession to Rowallan opened to tlie

late Marquis by the death of his mother, the estates of Loudoun had goue finally

Nnv. 12, 1811. . , . . . .

Tb«MMrqiiiiofout °" "er family, and been onerously vested in a stranger to their blood—viz. the

Hastings, &c. Earl of Moira—or rather the trustees and beneGciaries under the settlements of

the deceased Earl of Huntingdon ; and had, in fact, come to the late Marquis

himself, not as a successor to the Loudoun family, but as one of these beneficiaries,

and in no other character.

But, in reality, the words of those provisions of the entail are as much opposed

to this strange construction of Lady Sophia's, as the plain object and reason of

their insertion; since in the clause regulating the succession of the immediate

issue of the marriage, while it is declared, that " if there be two sons of the pre

sent marriage, then the second son is to succeed to the estate of Rowallan ;" it ii

expressly added, that this is only to take place " in case the eldest son shall suc

ceed to the estate of Loudoun ;" and it is immediately after this last provision,

and with undoubted, if not exclusive, reference to it, that the generalizing clause,

which has given rise to the whole controversy, is added, " declaring that the suc

cession to Rowallan, in case any of the heirs of this marriage shall succeed to

Loudoun, shall take place, as is above mentioned, in all time coming." If, then,

an eldest son of the first generation was only to be excluded from Rowallan, even

by a brother, in case he himself had actually succeeded to Loudoun, with what

consistency can it be pretended that, in virtue merely of the general extension of

the specific clauses to future generations, an eldest son who did not, and could

not, succeed to Loudoun, should yet lie excluded, and even by a sister?

It is said, indeed, that the original clause waB applicable only to the event of the

Loudoun succession opening, for the first time, to this eldest son of the first genera

tion ; and that it is not extended, in this respect, to the case of later descents.

Now, I think it was with this respect mainly that it was so extended ; and am

unable to discover, in any part of the deed, the least warrant for this extraordinary

limitation of its meaning. But the supposition is not only groundless and absurd

in itself, but leads to what I think a still clearer view of the fallacy of the whole

argument it is intended to support ; it being manifest to my mind that the eldest

son of the first generation could scarcely ever have been excluded from the Row

allan succession, if that of Loudoun had first come to the heirs of entail in bis

person ; and that by far the most probable case for the second son ever getting

Rowallan under this clause, was that of the father having previously taken Loudoun

in his lifetime, and leaving that succession to his eldest son on his death. If the

original parties to the marriage, Colonel James Campbell and Lady Jane Boyle,

had both died, leaving two sons, before the Loudoun succession had at all opened

to this branch of the family, I take it to be clear that the eldest son would indu

bitably have taken Rowallan, and held it unchallengeably for the whole period of

his life, although he had afterwards succeeded to Loudoun also, on its first coming

to any heir of Rowallan—the very case in which it seems to he maintained by

Lady Sophia that he was most clearly to be excluded ! This necessarily follows,

indeed, from what is now admitted upon all hands, that there is no provision in the

entail for forfeiting or denuding any heirs who may have once lawfully taken

Rowallan—the qualifying clauses not importing any devolution of a right once

vested to that estate, but only a proper exclusion from, or prevention of access to,

one which would otherwise have so vested.

In the same way, it is clear that, if the eldest of these two sons had succeeded
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to Rowallan in his father's lifetime, through his mother's predecease, his right to No. 1.

that estate would not have been in the least tout-lied or impaired by his father ——

having afterwards succeeded to Loudoun, and he himself taking that estate also, ~ "„' . ",

° ' Tn* M*rqms of

by accession, at his death. But if in all these cases the succession of the second Hnaungi, &o.

10a, ewa of the first generation, which seems so anxiously provided for, would

plainly bare been disappointed, notwithstanding that the eldest had regularly suc

ceeded to Loudoun, is it possible to imagine that a second son (and much less a

liiashter) of a subsequent generation, should exclude an eldest 6on, for whom no

Uodoon was left to be succeeded to?—merely because, at some time before or

ifor his birth, his parent had so succeeded, but had afterwards sold and squandered

(Ik inheritance ?

I hare already put the case of the late Countess having sold Loudoun after the

Wnh of her children, and given away the produce to strangers—which in truth

*u what she actually did—having sold or exchanged it for Lord Huntingdon's

uglieb estates, and then sold them, and given the whole price to the creditors of

fetr ha»band. But it may bring out the view I am seeking to illustrate a little

«« dearly, if I now take the case of her having merely made a new settlement

of Laadouu (as she had fall power to do) on a different series of heirs. To bring the

nailer it once to a point, I shall suppose that she had had two sons, and no other

tiniiirm; and that, in this situation of her family, she had made an entail settling

LomImh on her second son and his issue ; whom failing, on more distant relations

—W Vo the utter exclusion of her eldest son and all his descendants. Would

this wetted son, then, have taken Rowallan also at her death, and left nothing

•attrfer bat the honours to the eldest ? If Lady Sophia's construction of the

rliase be the sound one, such must have been the consequence ; since in that view

&t tldesi must have been finally excluded, by his mother holding both estates

tfiM the birth of her two sons—whatever became of Loudoun (or was done with

'[Jin her lifetime—which is said to be a consideration utterly irrelevant and im-

Mierial, in any question telating to the succession of Rowallan only. I must ask,

however, whether any more flagrant case of a leductio ad absurdum could well be

imagined, than is made out by thus showing that, by a legitimate and unimpeach

able application of the construction contended for—a clause confessedly devised

tor the sole purpose of preventing the conjunction of the estates—should thus

m tttilate that conjunction ; with the additional absurdity of disturbing the pri

mary destination to Rowallan, and displacing the heir of investiture—not only

*ithuot a motive, and though the only condition of his exclusion had neither hap-

pwetl, nor was any longer possible—but when in reality the only way left to pre-

'tal the union of the two estates, was to leave him to take that to which he was

preferably called by the express terms of that destination ?

Upon this first ground alone, therefore, of the late Marquis not having succeeded

to Loudonn in the sense of the Rowallan entail, I should have no difficulty in

^tiding in his favour ; and if we were now sitting in a court of tiiial resort, I

■-'old uot be disposed to go further. But as we are not in such a court, and eepe-

mlly as several Judges of great authority have been of opinion that this is not a

»iod view of the question, it is evidently necessary that we should express our

pinions on the other points also of the case ; which involve questions, perhaps of

pester difficulty, but at all events turning on more subtle views and distinctions.

Now, the first of these, in what strikes me as the natural arrangement, ia this,

^tiether the provisions of exclusion in this entail of Rowallan have truly any up
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No. 1. plication whatever to females succeeding under it to that estate? or to the

descendants of such females ? And I am of opinion that they have no such appli-
N..v. 12. 1844. .. ' r

The M«rq..U ol cal,0n-

Hasting*, &<:. To explain, clearly, however, the grounds of this opinion, it is necessary,

I think, to premise, 1st, That there is no absolute or general provision in this

entail, that the two estates shall never be held together—but only a declaration

that certain persons, in certain circumstances, shall not be entitled so to hold

them ; and, 2d, That as there is a much larger class of persons primarily called as

heirs of entail, so their right of succession, in their proper places, can only he

taken away on their succeeding to Loudoun also, by showing that they come truly

within the description of persons disqualified from holding both together ; and that

either by express nomination, or such plain reference as leaves no reasonable doubt

as to the intention to include them. What I mean, in short, is, that there is no

need that they should be expressly excepted from the provisions of exclusion ; or

that their general right of succession should be repeated, and saved, as it were, as

often as these provisions are referred to*. That right being once constituted, it

will undoubtedly remain, unless there be reasonable evidence that it was intended

to be taken away ;- and it is plainly enough, therefore, to entitle any one to take

Rowallan, though already in possession of Loudoun, that he is in a condition to

show, 1st, That he is distinctly called by the primary destination of the entail ;

and, 2d, That there is no provision in it by which he can be held to be excluded.

There is no real dispute, I think, about these propositions :—And I may appear

now to announce them with too much formality. But they are of vital importance

to the view 1 am about to submit ; and as long as they are borne in mind, I really

do not see how that view ran be rejected. Let us look then to the primary des

tination, and the import of the clauses of exclusion.

The first is clear and simple enough—the destination, in so far as concerns this

question, being in reality a mere destination, 1st, to the heirs-male of the marriage ;

and, 2d, and expressly to the heirs-female, all in their legal order ; and this, though

somewhat redundantly expressed, is in reality the whole import of the destination

to the issue of the marriage.

The clauses of exclusion again are constructed in this way :—There are precise

and specific provisions for the two first generations of those heirs: And then

there is a general clause, which may be held to mean, that the same rules shall he

applied, under similar circumstances, to all after cases. Now, it so happens that

the precise and pattern provisions are different for the two cases specified ; and

are both of a very limited and particular description. That for the first generation

is merely, that if the eldest son of the marriage shall succeed to Loudoun, he shall

be superseded in his succession to Rowallan by his younger brother, if he have

one, but not by a sister ; and there is confessedly nothing else in the deed to

touch the original right of the immediate issue of the marriage to succeed to Row

allan. The eldest son might, therefore, take it in addition to Loudoun, if he had

no younger brother, however many sisters he might have. And if there were no

sons of the marriage at all, but a daughter, (or daughters only,) it seems equal) v

clear, on the grounds already stated, and from the absence of any words of exclu

sion, that the eldest or only daughter would, in like manner, have taken hot li

properties.

As to Lord Fullerton's novel, and, I will confess, to me very startling, susy-—

gestion—that the fee of Rowallan was actually meant to be kept in abeyance
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or to remain hcereditate jacente of Lady Jane Boyle, in the event of her only No. 1.

mo succeeding to Loudoun, and liavini' himself no children—or rather,

. , ,,u .l ruiiT . N..v. 12. 1844.

not having an only son and daughters at the time of her death—1 can only «,„ MBroqls of

say that it assumes a purpose and intention in the maker of this entail so ex- Hastings, &c

iremely fantastical, and, to me at least, so inconceivable, as 1 could only be

brought to admit on the compulsion of the most precise and unequivocal

expression : While, in fact, it has nothing whatever to rest on but that very loose

snd unintelligible provision about managing and improving the rents— on which I

shall have a remark or two to make in the sequel ; but on which I do not think I

tieeil say more at present, than that all the parties, as I understand them, and all

the consulted Judges, have agreed that it does and can import no change or varia

tion in the original destination of the fee, or affect in the least degree the rights of

Mtcrssion to that fee ; but provides only for some practical suspension or abridge

ment of the Bar's right to the rents, in certain states of his family. I rest in that

«s the broad and plain proposition, that no party distinctly called to the succession

of Rowailan by the terms of the original destination, can ever be prevented from

taking it except by direct and special exclusion : And therefore that, as the only

ton of the marriage is undoubtedly called to that succession 6rst, and in preference

to all the world, and certainly is in no way excluded except in the special case of

h» having a younger brother— I must hold that he, at all events, was entitled to

bold both estates, at least as clearly as an only daughter must confessedly have

dose if ibe only issue of the marriage had been female : And that the succession

toRosral aa, which, in certain events, is provided to the second son, or the daugh

ter of >oro only son, clearly means the succession to that only son himself, and

net a torreseion to his mother—to be left, it might be for centuries, in her

ietreditas Jacens, and remaining in pendente, without one word of direction to

tftat rffect, or the support even of a trust—till, in the course of Providence, another

ooly son should have two sons, or one son at least and a daughter. It would be

easy, I think, to show that such a construction would give rise to inextricable

puzzles in many probable conditions of the family, even in the two first genera

tion* ; bat I forbear going further (for the present at least) into this enquiry, and

shall leave my exposition of the provision for the first generation of heirs on the

explanation I have now given.

The regulation for the second generation (the only other that is regulated) is

still more minute and special. It is, in distinct terms, no more than this—that

the eldest son of the only son of the marriage (succeeding to Loudoun) shall be

tirlnded from Rowailan, either by a younger brother, or by a sister ; and this,

•fain, is all that is expressly provided for this second—or, consequently, for any

other generation. If such son, therefore, should have neither brothers nor sisters,

be also plainly might take both properties, although he might have aunts procrea

ted of the marriage, and called in another place to the succession ; and if the only

j»*ue of this only son of the second generation should be females, it follows, upon

the principle already explained, that the eldest daughter and her issue might law

fully take and inherit both estates. Nay, so strangely are these clauses conceived,

ar so imperfectly expressed, tliut I see nothing in them that would prevent even

as eldest son of either generation, who had been at one time actually and fairly

excluded from Rowailan by his younger brother, from afterwards taking up that

•arcetnion also, and holding it along with Loudoun, in the event of bis said

younger brother predeceasing him without issue. It might happen, that, in that
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No. 1. event, the elder brother was the only surviving issue of the marriage ; and, con-

sequently, entitled to take without competition. But even if there were other

No». 12, 16U4. • . • ■ , . . ■ . , ,
The Marouit of ,88Ue» 8ncn 8S 8'8ters in the brst generation, or aunta in the second, I do not see

H.is inga, Sia. how he could he prevented from taking preferably, on the predecease of his only

brother—both as heir to that brother, and as the only remaining heir-male of the

marriage, the whole of which class must, at all events, be exhausted before any

female could inherit, except by special provision—there being, in point of fact, no

more reason for excluding him now, on this second opening of the succession to

him, when he is found in the condition of an only son without sisters, than would

plainly have been insufficient for that purpose, if he had possessed that character

at its first opening.

These, however, are probably but idle speculations ; and I dwell too long, I

fear, on what may be regarded as subtleties. The main thing, however, (and in

this, I conceive, there is no subtlety,) is, that all the persons specially excluded in

these leading or pattern clauses, are heirs-male of the marriage—and that there is

nowhere within their four corners any thing that either expresses, or even looks

like an exclusion of heirs-female, in the event of their succeeding also to Loudonn

—or in any other event. And, therefore, if it be clear that the late Marquis was

truly an heir-female, there would seem to be no ground on which his exclusion

could be maintained.

But that he was a proper heir-female of the marriage, and is distinctly called to

the succession in that, and in no other character, is manifest, I think, from tbe

plain terms of the original destination to which I have already referred. I under

stand this, indeed, to be admitted by Lord Moncreiff ; though, I think, he mis

takes the class of heirs-female to which he belongs, and is in a still graver error

when he supposes that he might also have claimed as heir-male of the body of tbe

late Countess—a description of persons nowhere mentioned or recognized in any

part of the destination ; and to clear this, in passing, it may be right to refer shortly

to the specific provisions. The persons first called are " the heirs male of the mar

riage, and the heirs-male of their bodies,7' which is just the heirs-male of the marriage

simply ; and under this primary destination, it is plain that no other descendants of

the marriage could possibly succeed till all male persons connected with the ori-

riginal spouses, through males only, were exhausted. The second express destina

tion is, to " the heirs-female of the bodies of the heirs-male of the marriage ;" and

1 take it to be incontroverlibly clear that the late Marquis belonged to ibis class,

and that it was under this description that he was called to the succession, he being

the son of a daughter of the first (and, in fact, only) heir-male of tbe marriage,

and consequently the undoubted heir- female of the body of that heir-male. The

last substitution is, to " the heirs-lemale" (or daughters) of Lady Jane Boyle by

the same marriage, " and the heirs-male or female of their bodies;" which means,

] think, merely their children. But, at all events, 1 hold it to be plain that it was

not under this, but the previous substitution, that the Marquis was called ; inas

much as, though undoubtedly an heir-female of Lady Jane, as well as of her son,

the appropriate character under which he is called is as the heir-female of that heir-

male ; for which description of persons, as the preferable class of heirs-female at

common law, there is a prior and separate substitution, which contains nothing

beyond that description, and makes no mention of any secondary or subordinate

class of heirs- male. In any view of the matter, however, I think 1 may now assume

that the Marquis was truly an heir- female of tbe marriage, or of James Mure

I
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Campbell, the first heir-male, and could only take the succession of Rowallan (like No. 1 .

ha mother before him) after all the heirs-male of that marriage, not expressly —

excluded in certain cases, were run out and exhausted. TheM rem' I

But on this view, I am at a loss to discover any grounds on which his exclu- Hastiugi, &c.

son, under the original or leading clauses, could possibly be maintained. I am

fally aware, however, that it has been attempted to supplement this defect in the

original excluding- clauses, by referring to that by which they are extended to

future generations ; in consequence of which, it seems to be supposed that the

terms of exclusion have been in some way enlarged, so as to comprehend cases and

penons not originally' within their operation. But as it is admitted that the clause

referred to merely generalizes, or continues to future descents, the identical provi-

hm, and no others, enacted for the two first, it is not easy for me to conceive

how such a proposition can be maintained. But let us look a little more closely

to the words of this clause. They are, that " in case any of the heirs of this mar-

rage shall succeed to Loudoun, the succession to Rowallan shall take place ac

cording as is aboye mentioned, in all time coming." The important words are,

* according as is above mentioned." But there are others that also call for obser

vation. In the first place, the provision is not, as seems sometimes to be assumed,

that there shall be an exclusion from Rowallan in case any of the heirs shall also

succeed to Loudoun ; but only that, in that event, the succession to Rowallan

u fall be is above provided." That is, some of the heirs so succeeding shall be

excluded, ud some allowed to take both properties. In the next place, I cannot

but think it dear that the words, " as is above mentioned," do not refer merely to

the immediately preceding provisions as to the two first generations, but to the

vio/e intecedent parts of the deed which relate to the succession to Rowallan ;

ai puticalarly to the primary destination, of which these special provisions are

:rjj no more than limited and contingent qualifications : And with reference to

tie whole together, the clause merely imports that, when any of the heirs succeed

io Loudoun, effect shall be given, in parallel cases, to these limited and contingent

salifications, by which some of these heirs, as we have already seen, are to be

excluded, bat others allowed to hold both successions together ; and then, is it

possible to doubt that those who are to be excluded, and those who are not, must

t* the same, " in all time coming," with those who were so dealt with in the first

two generations—the same, I mean, in circumstances and family relation, though

>otof course as individuals? and consequently that the whole question, for any

retention, is truly, What description and manner of persons were to be excluded

if they succeeded to Loudoun in the two first descents, and who were not to be

excluded though so succeeding.

I do not perceive, indeed, that this as a general proposition is disputed by any

of the parties, though it does appear to me, when rightly understood, to be conclu

de of the whole question; for can it be doubted, that by these leading clauses

the exclusion is confined, 1st, To sons and grandsons of the marriage—that is, to

heirs-male succeeding to Loudoun ; 2d, Only to such heirs-male, if they have

-onnger brothers in some cases, and brothers or sisters in others ; 3d, That it

does not extend, therefore, even to heirs-male, if they happen to be only sons, in

certain cases, and in no case if they are only children ; and, 4tb, That it does in

co rase extend to females, or to their descendants, called us heirs-female ? If all

soil be clear as to the two first generations, I am unable to conceive that there

F
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No. 1. should be any difficulty in applying the same exclusions, and exemptions from ex-

~~~ . elusion, to the same description of persons in all that come after. Nor, indeed,

TheMarquiJof ^oes this, to a certain extent, appear to be disputed. I do not understand, at least,

Hastings, &c that any judge has distinctly questioned the right of an only child, whether male

or female, to succeed, in any generation, to both properties—or even that of a fe

male without brothers, although she may have sisters, one or more—and I bave

also looked in vain through all the opinions for any attempt to distinguish between

the case of the actual heirs-female being of the one sex or of the other. All these

classes of persons, it may be observed—only sons, only children, and women with

out brothers—are privileged from exclusion, and entitled to take Rowallan through

all generations, though succeeding also to Loudoun, upon no other ground than

this, that they are called to the former succession by the clear words of the primary

destination, and not removed from it by any words applicable to them in the lead

ing clauses of exclusion. But is ttiis not equally true of all heirs-female of the

masculine, as much as of the feminine gender? Where are the words, in these

original clauses, that remove them from the places to which they are confessedly

called, and called expressly and exclusively by the technical and generic denomi

nation of " heirs-female of the marriage,'' in the primary destination ? and, if sot

struck at by these leading clauses, how can they be affected by one which merely

continues them, and renders their express provisions operative, but under the same

original exceptions, for all future generations ?

Neither am I in the least moved by what has been so much pressed as to the

effect of the words in this generalizing clause, that the succession shall be as

above-mentioned, " in case any of the heirs of the marriage shall succeed to Lou

doun," &c. ; or the assumption that the word any, as here used, must include

female as well as male heirs. Though perfectly satisfied that it was not used in

this case for the purpose of including females, or with any special reference to

them, I admit that it might comprehend them. But I do not see that this inva

lidates or affects, in the slightest degree, the view on which I am now insisting.

I assume the provision to be, that when any of the heirs of the marriage, male or

female, succeeded to Loudoun in any future generation, the llowallan succession

should go as provided by the primary destination, and the limited and specific ex

clusions, applied in terms, and in the first instance, to the two first generations

only. But how does this vary or touch the question, as I have already considered

it ? which is, and must always be, What are the circumstances, and what the de

scription of persons, that are to be excluded or exempted from exclusion respec

tively, in those future generations ? And the answer, in like manner, is, and must

always be, The very same circumstances and descriptions of persons which are so

directly dealt with in the two first, by the terms of the original clauses ; and these

I have already endeavoured, as far as possible, to define.

Consider only upon how very shallow and narrow a ground the mere vagueness

•r comprehensive quality of the words " any heirs," in the preamble or recital of

this clause, is maintained to import an enlargement of its substance and tenor ; or

rather, as I think, a plain contradiction to its precise declarations. If no female

beirs were ever to be excluded, how does it happen, they say, that in specifying

the occasions on which exclusions are to be looked after, an expression is used

which may import that the succession of a female heir to Loudoun is one of these

occasions ? The answer is, That there is nothing whatever to show that such a

succession was specially or really in the view of those who used that general ex
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presston; but that, at all events, the sequel and context of the clause demonstrate No. 1.

that there was no thought of enlarging or varying the original terms of exclusion.

1 bare already observed, that the succession, even of male heirs, to Loudoun, is Tu \i ' }

not declared always, or even generally, to import their exclusion from Rowallan, Haatioga, &c.

but truly and substantially only to be an occasion on which it is to be considered

whether they are to be so excluded or not; and this is to be determined by a

comparison of the place tbey bold in the family, and the circumstances under

which they have succeeded, with the condition, in these respects, of the persons

excluded or not excluded, by the clauses applicable to the two first generations,

lithe words of the recital, therefore, had been, not in case of " any heirs" suc

ceeding, &c. generally, but of " any male heirs " so succeeding, as it would not

hre followed tbat even such heirs would have been excluded if they had happened

t* be only sons, or only children, or the only surviving issue of the marriage, what

reason can there be for holding that the mere use of a general term, which may

.< iooe heirs-female, should imply an absolute exclusion of all such heirs (succeeding

• • Loudoun,) not only not " as is above mentioned," but in flagrant contradiction to

all that was originally provided ? The true answer to this cavil, therefore—and it is

rally no more—is, that this general phrase occurs only in specifying the occasions

oa which the conditions of exclusion are to be looked into ; and is immediately fol

lowed \>y an express and substantive provision, that these are to be applied, not ac

cording tossy new or broader construction of their original terms, but precisely as

they Ladbees laid down for the first two generations—" as is above mentioned," and

sot otherwise. Every tiling, therefore, necessarily depends, and falls back, on the

^■ettioa of, What was the true import and effect of the original clauses—what

detcripaoa of persons did they exclude—and what did they admit to the succession

of Ronlkn, although also in possession of Loudoun ; and if heirs-female were left

tree (as I think they clearly were) to take both estates by these original clauses, I

>ad it impossible to hold that they were excluded by any other.

There is but one other suggestion on this part of the case, on which, though it

at* been bat slightly noticed by the parties, I think it right, before leaving it, to

say a word or two. Though I think it clear that there is no exclusion of heirs*

female of the marriage, it may yet be said that there is a provision for the exclu-

too of the son of a female heir of Rowallan, (I mean Lady Jane Boyle,) if he

succeed to Loudoun, and have a younger brother ; and that this provision, being

taong those " above mentioned," might have warranted the exclusion of the late

Marquis, though succeeding to an heir-female, in the event of his having had a

yannger brother. As, in point of fact, he had no brother, it is not, perhaps, worth

■Ue to go at large into the answer to this suggestion ; but the sum of it is in

tieae considerations : 1st, That Lady Jane Boyle was not an heir of the marriage

a! all, but the stirps merely, from whom all these heirs, male or female, were

afterwards to spring ; while it is certain tbat it is only against heirs of the mar-

nage that any of the exclusions are directed. 2d, That she never could have

Wfwilnl to Loudoun, and therefore never could have lost Rowallan, either for

aenelf or her issue, under any of these clauses. 3d, That, in reality, she was not

ut heir under the Rowallan entail at all ; but the contemplated, and, as it turned

cat, the actual institute in that entail, and took up the estate in that character

accordingly, on the expiration of the mere liferent interest of her parents ; it being

that, only after her death, that the series and distinction of heirs, male and female,

alter of the entail or the marriage, could possibly begin. Her eldest son, there
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No. 1. fore, was not an heir-female, like the late Marquis, in any sense ; but, on the

—- contrary, the first (and, as it turned out, the only) heir-male of the marriage, ex-

fhe'Miirqiii«ot'Pre83br cal'e^ to tne succession by that, and no other, designation ; and therefore

Hastiugs, be. affording no ground of analogy, by the terms of his special exclusion, in certain

events, for the case of a proper heir-female, whose condition was parallel to his in

no other respect than this—that his mother also was a woman I

The only remaining questions are, in my view of the case, of subordinate im

portance, and, at all events, admit of a much shorter discussion.

The first of them is, Whether the whole provisions of exclusion were not

meant, in all cases, to cease and determine after the running out of two genera

tions subsequent to the Loudoun succession actually opening to heirs of the Row-

allan entail ; and whether the actual conjunction of the two estates, for that period,

without any violation of these provisions, does not import their final extinction ?

Undoubtedly these provisions, as they actually stand, apply only to the two first

generations ; and the whole question of their subsistence ultra, depends therefore

on the true meaning and effect of the generalizing clause to which (for another

purpose) I have just been adverting at so much length. But I now return to it

only as bearing on the question last stated ; and with that respect, I must say

that, after great consideration, I have come to be pretty much satisfied that its

true object and effect was merely to provide for keeping the estates apart (in the

circumstances originally specified) for the same limited period of two generations,

in the event of the Loudoun succession not coming to any of the heirs of the

marriage till after the two first generations of these heirs had elapsed : But that

if, after such succession had actually opened, at whatever time that might happen,

the two estates had yet been allowed, without violation of the entail, to be held

together for two successive generations, the whole conditions of exclusion should

be held to be worked off and sopite, and no future disjunction of them allowed ;

the generalizing clause not truly warranting any such disjunction, after a lawful

union had subsisted for such a period, but only providing that the same limited

chance or opportunity for keeping them separate, which was given to the two first

generations, should be competent whenever the Loudoun succession first came to

the heirs of the marriage, though this should not happen till these first genera

tions had expired.

The reasons for this construction, I think, are pretty obvious ; and I shall state

but a part of them. In the first place, it seems most in accordance with the sub

stantive directory, to apply to future generations, in similar circumstances, the

rules precisely laid down only for the two first ; these being subjected to limita

tions (and to different limitations) for two descents only after the Loudoun suc

cession opened to the heirs of Rowallan ; and no provision whatever being made,

any where, for a disjunction of the properties, if once lawfully united for these

generations. In the second place, this construction is strictly analogous, in its

policy and general character, to that specialty in the original provisions, by which

an heir, once lawfully taking both successions, was entitled to retain them for his

life, though circumstances might supervene during his possession, which, if they

had happened earlier, would have effected bis exclusion ; for which very reason,

as I think, and no other, the chance of giving effect, and fair play, as it were, to

such exclusion, is continued for one generation more, but no further. It is pre

cisely parallel to this, to put an end to the exclusion altogether, if there are no

legal means for effecting it, even upon this second opportunity. In the third
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place, the moral or rational reasons for such a limitation of the exclusion are very No. 1 .

strong. While the two estates were still held apart, or only united for the re-

mainder of a life during which the specific grounds for having kept them apart The 'Marquis of

had actually emerged, it might naturally appear desirable, to one at least of the Hastings, &c.

contracting parties, that they should, in certain states of the family, be held by

separate members of it ; and it probably was thought most likely that a permanent

separation of them might be effected within two generations after the succession

to both had first opened to the same persons. But if, for all that time, they had

been lawfully united, and the smaller property of Rowallan thus merged in and

consolidated, as it were, with Loudoun, and the owners of that estate, and the

acrotnpanying honours, accustomed to reckon it as among the settled means for

npporting their dignity, it might reasonably be thought harsh to enforce a dis-

jssaion which had ceased to be thought of, it might be, for the better part of a

ceatnry.

If socb a disjunction, in short, had been contemplated, I cannot but think that

it would have been distinctly provided for ; and that the preventive provisions—

far they really are no more—would neither have been qualified by so many ex

ceptions, nor laid directly upon no more than two generations ; while the whole

words and object of the generalizing clause will, in every view of it, be abun

dantly satisfied, by holding it to provide, not for the revival of exclusions already

atifitte by the lapse of two generations, after both successions had come to the

acme individual ; but only for allowing them to have the same chance of opera-

tint, in the event of the said two successions not coinciding till after these first

{mentions vera exhausted.

h tiw view, it seems not quite immaterial to observe, that the words of this

yeaenfaing clause are not—that the rule of succession there referred to shall be

atoned as often as any of the heirs of the marriage shall succeed to Loudoun, but

oaly " in case any of the said heirs shall so succeed," being the very form of ex

pression employed in the context to denote the first opening of the Loudoun

estates to the heirs of the marriage—the youngest immediate son being to take

Rowallan, u in case the eldest shall succeed to Loudoun :" and it is obviously a

phrase much better fitted to express a new and single event in the course of

tie entailed succession, than the mere recurrence of one that might have hap

pened, and produced {pro tanlo, at least) all its appointed effects at some prior

tune.

If this, however, be the true meaning of all these clauses taken together, it is

clear that their whole virtue was expended, and the occasions for their application

ftaallv passed away, before the succession to Rowallan opened to the late Mar-

vats by the death of his mother in 1840. For the succession of Loudoun did

eraae to the heirs of Rowallan, in the person of James Mure Campbell, so loii"

spo as 1782 ; and he, being the only son (and, in fact, the only child) of the

ongiaal marriage, held both unimpeachably for the remainder of his life, and left

fbem at his death to the late Marchioness his daughter ; who again, in her character,

other of an only child or of an heir-female, was doubly entitled to maintain a like

asehaliengeable possession of both till her death, of the date above mentioned.

Bat the succession to both estates having thus coincided, and the heirs of Row

allan having actually succeeded to Loudoun upwards of sixty years ago, and held

leeal possession of both properties for the two entire generations, during which

alone they were liable to a contingent exclusion, there was no longer room, on
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No. 1. the succession of the late Marquis, for the operation of the generalizing clause;

—~~ which I conceive to have been intended only for the case of there having been no

The Marqultof 8UCh coincidence of rights, or legal conjunction of properties, till after these gene-

Hastings, &c. rations were exhausted.

I have certainly come to have the strongest conviction that this, and no more,

was the true meaning, object, and effect of the whole of these clauses taken to

gether ; though I think it right to add, that I am fully aware of the uncertainty

that must attend any construction of a provision apparently so capriciously con

ceived, and so very imperfectly expressed ; and that I have, consequently, lest

confidence in what I have last addressed to your Lordships, than in any of the

other views of the case I have ventured to submit.

Upon the last question of all, however, I have no such difficulty. It is, as I

have already intimated, Whether, supposing all the preceding views to be erro

neous—holding that the late Marquis did succeed to Loudoun in the sense of the

entail—that the excluding clauses applied to heirs-female as well as heirs-male,

and might be revived and called into operation after the estates had been law

fully united for centuries', they are yet so framed and expressed as to import

his exclusion ? And, even upon these assumptions, I humbly conceive that

they are not ; and shall explain, in a single sentence, the grounds of this

opinion.

The terms of exclusion, as I have already observed, are materially different for

the first and for the second generation of heirs of the marriage. In the first, the

eldest son (taking Loudoun) is to be excluded only by a brother. In the second,

he may be so excluded by either brother or sister. It is not easy, at first sight,

to understand why this distinction should have been made ; but, in enquiring after

its probable cause, it is natural, and indeed necessary, to consider whether there

was any material difference in the way in which these two excluded persons were

respectively connected with the family, and in the description given in the deed

itself of the nature of their relation ; and here we shall find, that the eldest son

of the first generation is expressly described as the heir-male and successor of a

female—that is, of Lady Jane Boyle, the institute in the deed ; while the heir

who might be excluded in the second is still more specifically described as the

heir-male, or eldest son of an only son—or, at all events, the heir and successor

of a male ; and, as there is no particular in which the condition of these parties

is in any respect different, so it seems reasonable to refer the difference, in the

extent of their liability to exclusion, to this original distinction in their position

in the family. Upon this view of the matter, however, the exclusion now con

tended for will not apply to the late Marquis, who, like James Mure Campbell,

the first heir of the marriage, was the heir and successor of a female, and had no

younger brother. The generalizing clause undoubtedly refers to both these ori

ginal provisions, and stands, indeed, in immediate contact with that which regu

lates the rights of the first generation ; and therefore, when the- question comes

to be, which of them (if either) was truly applicable to the case of the late Mar

quis ? I have no difficulty in answering, that it must be that which expressly re

lates to the son of a female, who, though he might have been excluded by a bro

ther, could in no case be obliged to give way to a sister.

If the decision is ultimately in favour of the late Marquis, upon all or any of

the three first questions, it will be equally available in favour of the present Lord,

and all future heirs of the marriage ; as importing that the clauses of exclusion
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«re now all extinguished, and no longer applicable to the condition of the family, No. 1.

er the rights of these heirs. But if the exemption of the late Marquis should

finally he thought to rest only on the view involved in the last question, I appre- xheMarouii of

bend that the right of the present Marquis might be excluded, in a proper action, Hustings &c

by that of his younger brother, Lord Henry, born two years after the death of the

late Marchioness, and after most of the present processes had been instituted.

Bat u the whole of these processes relate, as I understand them, only to the

question of who was entitled to succeed to Rowallan on the death of the Mar

chioness in 1840, I apprehend that no question is now raised, or competent to be

nasd under them, as to the merits of any competition between Lord Henry and

fe brother, the present Marquis, as to the right of succession to the late lord.

The claim hitherto maintained by Lord Henry, is to the character of successor to

tie late Marchioness ; and amounts in fact to the assertion of a right preferable

Wilis father's :—as to which I shall only say, that I think it more untenable even

tha that of Lady Sophia ; and that, as he was not in existence when that succes-

iioB opened, any right which his previous existence might have, prevented his

hther from acquiring, (though I think there was no such right,) must, as things

then stood, have vested in the father, and remained so vested till the period of his

death; when the only question could he, who was entitled to succeed him in the

right to Roirallan ? a question which, as I have just said, I do not think compe

tent to entertain under the present proceedings.

I have now delivered my opinion, it will be observed, without any reference to

the cutse in the entail about " managing and improving the rents " in certain

tftditi eases ; and I have done this, principally because I am myself satisfied

tbt tare is really no contingency between the question now before us, which is

■erelr, who was entitled to succeed to the fee of Rowallan on the death of

lie Jate Marchioness, and that which may be afterwards raised, under this last-

■rationed clause, was to the right of such person to enjoy the rents of that property

free from any interference, or his liability to have them " managed and improved " at

the sight of other persons. But I also think that, in thus declining to enter into any

consideration of the import of this clause, as irrelevant to the present discussion,

I am not only following the example of the majority of the consulted Judges,

hat really acting up to the views of the parties themselves, who have all (as I

think) professed to desire no present judgment in regard to it ; though, no doubt,

uder an unlucky reservation of a right to refer to it, in so far as it may affect the

wastrnction of the clauses which do regulate the succession. But it is manifestly

■possible, I think, to act upon this reservation without at once abandoning the

pretence of not going fully into a discussion of the merits and meaning of this

danse about rents ; since it is obviously impracticable to say any thing as to its

Act on the construction of the other clauses, till it is settled what is truly its

wrn meaning, object, and effect ? And, accordingly, I find that a very definite

aid precise meaning is, in fact, assumed, and assigned to it by all those, whether

judges or parties, who have hitherto referred to it as elucidating the proper clauses

of exclusion. For my own part, as I have already said, I should much prefer dis

carding it entirely from our present consideration. But if I am not permitted to

do this—and after what has fallen from some of your Lordships, I do not know

that such a course would be safe or proper—-then I also must be allowed to give

my construction of it ; and to explain how it appears to me to bear (or not to

tar) on the question properly before us : And upon this I have come to a pretty
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No. 1. clear opinion, that, upon the only reasonable construction I can put on it, it doe*

~rr\R44 not 'n tue lea8t interfere with any of the views I have already submitted as to the

Tho Marqui. of other Parts of the deed-

Hantingi, &c. My own impression, however, I ought perhaps to premise, certainly is, that it

is so obscurely and absurdly framed as really to admit of no clear or perfectly

satisfactory interpretation ; and is, therefore, entitled to no practical effect. But

if a meaning must necessarily be put on it, on the principle of giving effect, if

possible, to every word in the deed, I think one or other of the two following must

be adopted :—and it will at once be seen why I thus put them alternatively.

If " managing and improving the rents " is held to mean sequestrating and

accumulating them at interest, for a longer or shorter time, (which I am far from

thinking either certain or probable,) then I am of opinion that this was only meant

to be done when the original heir of the investiture had been actually excluded

from the succession—and that the provision was intended merely for the cases

where the surrogated heir was under some incapacity, as from defect of age, men

tal infirmity, absence in a far country &c, to take charge of the property for him

self ; which construction would be only more fully brought out by reading and

understanding the words directing this management to take place, " so soon as the

son (if this marriage, or others aforesaid, shall accept of the honours and estate of

Loudoun," as if they had been immediately followed up by these words—" in such

circumstances as to be excluded from the succession to liowallan, according as is

above provided "—which I take to have been the true meaning and understanding

of the parties.

But if, on the other hand, it should be held that the mere succession to Lou

doun, though not importing an exclusion from the fee of Rowallan, under any of

the preceding clauses, was yet to subject the rents to " management and improve

ment '' at sight of the persons named, then I am of opinion that such managing

and improving did not, and could not, mean a sequestration and accumulation of

these rents, so as to deprive the heir, legally possessing and infeft in the property,

from the enjoyment of its ordinary profits ; but only such equitable and proper

administration of them as might be necessary to protect the fair rights of any sur

rogated heir who might, on his death, be entitled to exclude his natural heir (on

his also taking Loudoun) from the fee of Rowallan ; and that the provision was

truly meant only to guard against long leases at elusory rents, granted on fines or

grassums, for the lessor's own benefit—or leases granted to the heir of Loudoun,

or other favourite, at the like low and inadequate rents—or any other such devices

by which the fair interests of an excluding heir, ultimately taking up the succes

sion under the preceding clauses, might be forestalled or prejudiced.

Having these opinions on a point which has never been properly argued before

us, it is enough perhaps that I should thus indicate them ; and I certainly do not

mean now to go into any detail of the reasons on which they are founded—though

a word or two of explanation may he necessary.

If managing and improving the rents really means sequestrating and accumula

ting them, then I think some limitation of the general words describing the occa

sions on which this is to be done, is absolutely necessary to reconcile that provision

with the other parts of the deed. The clause containing it is manifestly a relative

and subsidiary clause, and must be read in connexion, and construed in consistency

with the previous clauses of exclusion. As it stands, however, it would import

that the mere succession to Loudoun of any heir of the marriage (or, indeed, any
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heir of entail) should be followed by such a sequestration of the rents of Rowallan, No. 1 .

w.tbont any consideration of such heir being an only child, or being without chil- """~"

dren, or brothers or sisters, or even of his being the last and only remaining issue Tbe*M»tault uf

of the marriage. And it also necessarily imports that this accumulation is to take Hastings, ir.

place, as well as when there is no second brother, or son, or sister, in existence at

the time of this succession, as when there are such heirs expectant ; and, conse

quently, that the heir in the fee is to be finally deprived of the rents for his whole

life, and obliged to let them be accumulated for the benefit of some unknown and

contingent party, who may not be a descendant of the marriage at all. In the case

teat actually happened, there was but one child of the marriage, who happened to

lea son, and he succeeded late in life to Loudoun; but suppose that, instead of a

sot. there had been only a daughter, (as there was in the next generation,) and

la: she too succeeded to Loudoun, unmarried, at the age of seventy, and, conse-

fwstly, after all possibility of issue was extinct. If the words of the clause are

to take effect without limitation, the rents of Rowallan, in which she had been

iafaft for years, must have been taken from her " so soon as she accepted of the

honours and estate of Loudoun," and accumulated, not for the benefit of any other

bars of the marriage, of whom there could then be none, but of other remote sub

stitutes of entail ; for whom it is nothing less than a contradiction in terms to say,

that any of the heirs of the marriage were ever to be deprived either of the fee or

the Ttnu of Rowallan.

1 ho'id it to be impossible, therefore, to read this description of the occasions on

which the rents were to be sequestrated, wkhout some limitation ; and I must say,

that that which I have suggested appears to me by much the most reasonable and

frable of any.

To say, as Lady Sophia appears to do, that it might be limited to the case of

the heir of possession having a second brother, or more children than one at the

time of his succession to Loudoun ; that is, to the case where he would himself

have been excluded if Loudoun had come to him before being vested with Row

allan, appears to me to be not only without the least warrant or countenance from

the deed, but to be even more improbable, and, I must say, absurd, than to suppose

it chiefly intended for the case of there being no such subsidiary heirs in existence,

a: in tpe only. In the latter case, it is conceivable that there might be a dim and

notion of providing for their contingent succession. But if there were

\ already in existence, to whom the benefit of what was at all events to be

vaken from the heir in the fee might be immediately made over, for what intelli-

pUe or conceivable purpose could it be provided that the rents were to go—

Triihrr to the fiar nor to the party for whose sake alone he was deprived of them

—but to be accumulated and lie dormant for the whole life of the former, who

night, after all, outlive the latter and all the other heirs of the marriage, and thus

leave the hoard to go in the end to utter strangers to his family ? Rut the ab-

rdity, it appears to me, is still deeper and more radical ; since, if the accumula

te* was only to take place when there were parties who, if born a little sooner,

rould have precluded the necessity of it by taking the fee, how should it not

re been provided that, upon their emergence, the actual fiar should be bound to

e and devolve the whole property upon them? It could pot be from any

ss to the actual fiar that this ordinary and familiar provision was omitted ;

•, in point of fact, he is put in a much worse position by this construction than
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No. I. if he had been subjected to such a direct clause of devolution. For he is to be

denuded of all substantial interest in the property, and left in the strange, anoma-

TheMarouisof 'ous' an(^ degrading condition of a sole and undivested fiar, whose act is necessary

Ilastiugs, &e. for every inputting or outputting of a tenant, but who is bound to exercise all

such acts, without the least benefit to himself, at the dictation of a dozen of mana

gers, who are not even trustees, and for the future and contingent benefit of per

sons who, as well as himself, may be starving for forty years in consequence of

this preposterous accumulation.

I do say, therefore, that this limitation of the general words of the clause is

wholly inadmissible ; and as it is scarcely denied that they must receive some limi

tation, I conceive that none is so reasonable, or half so consonant with the whole

of the antecedent provisions, as that which I have already suggested.

Upon the other alternative view, that if there is to be absolutely no limitation,

the words " managing and improving the rents" cannot possibly mean sequestra

ting and stocking them out for an indefinite period, and for the benefit of uncer

tain persons—it is not necessary to add much. Provisions for withholding and

accumulating rents, and even for long periods, are common enough in our convey

ancing ; but I do not imagine that it ever before entered into the mind of any con

veyancer, or even of any unskilled party, to think of effectuating such a purpose

by a direction merely to have certain rents managed and improved. The Thellus-

eon case in England, and those of Strathmore, Fife, and others among ourselves,

are striking and familiar illustrations of the way in which an object of this kind is

every day accomplished ; and I confess that I do not understand how it could ever

be made effectual without a constitution of trust, and an assignation, at least, of

maills and duties, if not a disposition of the fee ; or, at all events, an obligation

directly imposed on the heir of entail under the usual penalties for contravention,

of none of which is there a vestige in the clause now in question. But upon the

mere question of intention, I find it difficult, if not impossible to believe that any

rational person, acquainted with the ordinary meaning of words, and really intend

ing that the rents of his estate should, in certain events, be withheld from the heir

in the fee, and accumulated for the use of some other person, should think he had

effectuated this intention by a mere declaration that the rents should, in certain

cases, be managed and improved at the sight of certain neighbours and friends of

the family. I cannot, therefore, on the assumption now made, give such effect to

these words ; and I think that they will be best satisfied, as I am sure their natural

and ordinary meaning will be best given effect to, by the construction I have

already suggested ; though I do not pretend to say that they are very apt or pro

per words, in the circumstances, to express that, or indeed any other meaning.

On the whole, however, I am satisfied that there is nothing in the clause now in

question (on any construction of it) at all to disturb the views I have already ex

pressed as to the right of the late Marquis to be served proper successor to the late

Marchioness, his mother, in this estate of Rowallan.

The Court pronounced the following interlocutor :—" In conformity with

the opinion of the majority of the whole Judges, Find that the deceased

George Marquis of Hastings was entitled to succeed to, and complete

feudal titles to the estate of Rowallan at the death of his mother, the late

Countess Marchioness, as heir of taillie under the Rowallan entail, and
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that his right wa9 not excluded by the clause of exclusion or devolution in JJ(>. 1.

the said entail, in terms of the first declaratory conclusion of the summons

at the instance of the late Marquis ;* and in respect thereof, find that the 2[jT'jl2' '^j4f

present Marquis of Hastings, the eldest son of the late Marquis, is now Hastings, Sec.

entitled to succeed to, and possess the estate of Rowallan as nearest and

lawful heir of taillie and provision to his father, and has the sole right and

title to the said estate : And, separatim, Find that the clause of exclusion

or devolution, according to its sound construction, did not apply to, or

affect the late Marquis, and did not exclude him from the succession to the

said estate of Rowallan : Therefore, in the action originally raised in the

name of the late Marquis, and now insisted in by the present Marquis,

decern and declare to the effect foresaid, in terms of the first and fourth

conclusions of the summons, f and repel the whole defences of all the de

fenders thereto : And in the counter actions at the instance of Lady Sophia

Hastings, Lord Henry Hastings, and Lady Edith Hastings, respectively,

* This conclusion was in these terms :—" It ought and should be found and

declared, by decree of the Lords of our Council and Session, first, that in virtue

of the Acta of Parliament before mentioned, (relative to the substitution of Lou-

dona for the English estates,) and in part recited, and deeds of entail executed in

faAalaient thereof, and titles completed therenpon in the person of the pursuer's

father, under which the pursuer, on his father's death, obtained right to, and took

the said bads and estate of Loudoun in manner before mentioned, the pursuer has

not sacceeded to the said lands and estate under any sense whatever of the term

fuoce>iioD, much less in the sense contemplated by the clause in the said contract

nutruDooial and tailzie of Rowallan, hereinbefore specially set forth and referred

to; and that the said clause cannot apply to the foresaid transaction right and

title, by which the said estate of Loudoun was settled on the pursuer, and by

wiaco he has right to the same, by force and in fulfilment of the terms of the

cud Act* of Parliament, and in satisfaction of the pursuer's rights under the in

denture and last will and testament therein set forth ; and in lieu of, and as the

oceroos consideration for, his vested interest in the English estates, to which,

nader the deeds of the said Francis Earl of Huntingdon, he had right not by suc

cession, but by purchase, in the same manner as if they had been bought with his

own monies ; as also, that the said clause does not declare any devolution, or

change of succession, against the heirs of the said marriage, in respect merely of

their succession to the honours of Loudoun ; and consequently, that the said

clause has no application to, and does not affect the pursuer, or prejudice in any

«sy his right to succeed to, possess, and enjoy the said lands and barony of Row-

liia, as nearest and lawful heir of tailzie and provision to the said deceased Flora

More, Marchioness of Hastings, Countess of Loudoun, his mother, under the

destination of heirs contained in the said contract and tailzie, and found by his

slid retoured service ; and that the said clause is wholly superseded and extin-

ranaed.-

t The fourth conclusion was in these terms :—" It ought and should be further

found and declared, by decree foresaid, that the title completed as before men-

noaed, in the person of the pursuer, to the lands and barony of Rowallan, as the

searest and lawful heir of tailzie and provision to his said deceased mother,* is the

sole good and undoubted, and is a legal, unchallengeable, and indefeasible title

thereto ; and that the' pursuer is entitled, by virtue thereof, to enter to, possess,

sad enjoy the said lands and barony of Rowallan, and the rents and duties thereof,

agreeably to the terms and conditions of the same, as freely, amply, and bene-

ioaUy, as any heir of entail called by the said destination, and entered and infeft

therein, could do."

* The Marquli made up this title in May 1840.
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No. 1. sustain the defences of the late Marquis of Hastings, and assoilzie the pre*

sent Marquis of Hastings from tlie conclusions of all these counter actions :

~0T* ' ' And in respect of the agreement entered into between the late Marquis

Anderson, and the other parties to the cause, find it unnecessary to pronounce any

judgment on the question of expenses, and decern."

Hunter Blub and Cowan, W.S—Patbick Irvini, W.S.— D.w maiiut and Wood, W-S.—

M. N. Macdonai-p, W.S—Agenti.

No. 2. Rev. Robeiit Cameron, (Anderson's Trustee,) Nominal Raiser

Penney— Moncreiff.

Margaret Anderson and Others, Claimants.—Rutherfurd—

Macfarlane.

Trust—Expenses—Legacy—Testament—Factor.—1. In the administration

of a testamentary trust, the trustee made payment to certain of the special le

gatees, and also to the residuary legatees, of part of their provisions under

the settlement ; a special legatee, who had not been paid to the same extent as

the others, brought an action for the amount of her provisions ; this action the

trustee resisted, on the ground that, till the truster's debts were paid, there could

be no claim for a legacy ; eventually, however, he agreed to pay her rateably with

the others, and to pay her expenses of process. In a question, whether the trus

tee was entitled to state the expense of this action against the trust estate, or whe

ther he was personally liable therefor,—Circumstances in which held, that he

could not so state it, as in a question with the legatee, pursuer of the action, hut

that having acted in bona fide, he was entitled to do so, as with the other special

and the residuary legatees, it being understood that, if there were funds to pay the

special legatees in full, and also a residue, the expenses would fall to be paid out

of the residuary fund. 2. A trustee, who, it was declared, should not be liable for

omissions or neglect of diligence, but only for his own intromissions, held not

liable for arrears of rent caused by the want of duo care, and by failure to do dili

gence on the part of the factor on the trust estate.

Process—Accountant's Report.—Observed, that a remit to an accountant is

not of the character of a quasi reference, but that parties are entitled to object to

all grounds on which he forms his opinion.

Nov. 12, 1844. The late John Anderson, writer in Glasgow, died in May 1826, lea-

2d Division v'n£ a trust-disposition and settlement for the following purposes:—1st,

Lord Ivory. Payment of the testator's debts, and sick-bed and funeral charges. 2d,

Payment of an annuity of £30 to his sister, Margaret Anderson, and,

after her death, to his sister, Janet Anderson, beginning the first term's

payment at the first term of Whitsunday or Martinmas after his death.

3d, Payment of an annuity of £80 to Mrs Jane Reid or Hay, who had

lived some time with Mr Anderson as his housekeeper, commencing at

the first Whitsunday or Martinmas after his death. 4th, Payment of a

legacy of £100 to the same party, payable at the same term. 5th, Pay

ment of £1500 to each of his natural daughters, Margaret and Ann An

derson, in liferent, and to their children in fee, with interest from the

first term of Whitsunday or Martinmas after his death. 6th, Payment
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of £300 to the children of a deceased brother, Forbes Anderson, equally No. 2.

among them, payable twelve months after the first term of Whitsunday T~~

or Martinmas after his death. 7th, Payment of a legacy of £50 to the Cameron v.

Royal Infirmary of Glasgow. 8th, The residue of the estate, under the A"der,uu-

harden of the above legacies and annuities, was declared to pertain and

belong to the testator's natural sons, Alexander and Thomas Anderson,

equally betwixt them.

The trust-deed conveyed to the trustees Mr Anderson's whole proper

ty, heritable and moveable, and conferred on them power to sell and to

borrow money on the estate, and to grant all necessary deeds for carry

ing the trust into effect. It was also declared that the trustees should not

be liable in omissions, or for any neglect of diligence, nor the one for the

other, but each for his own intromissions only ; and power was given to

tiem to appoint a factor, and to allow him a reasonable gratification for

his trouble. The trustees were further appointed to be the testator's

executors, and were nominated to be tutors and curators to his children

and their issue.

The trust thus constituted by Mr Anderson was accepted of by three

of the trustees named, of whom the Rev. Robert Cameron became, after

tome yean, the sole survivor.

On the trustees entering upon the management of the estate, they

found the heritable property left by Mr Anderson burdened to a large

amount, and experienced considerable difficulty in realizing the estate,

from the confusion in which his affairs had been left. It appeared, how-

em", at that time, that there would be a probable balance remaining over,

after the payment of the debts. Shortly after Mr Anderson's death, the

trustees made considerable payments to the annuitants and legatees, in

cluding the residuary legatees, and the other children of the testator, who

were then in minority, and were entirely dependent for support on the

fwds left by their father. Among the other annuitants and legatees,

tome payments were made to Mrs Jane Reid or Hay.

About eighteen months after Mr Anderson's death, actions were

brought against the trustees by Mrs Reid, claiming immediate payment

■f the annuity of £80 left to her in the trust-settlement; and also for her

legacy of £100. To these actions the trustees returned defences, in

which they pleaded, 1. That Mrs Reid being a married woman, could

r»t maintain the action without concurrence of her husband, or without a

mandatary, her husband being resident abroad ; and, 2. That the action

was premature, inasmuch as, till the estate was realized, and the trustee's

Mis paid, payment of the legacies and annuities could not be made.

The first defence was obviated by the appointment of a curator ad litem.

In the course of the process, Mrs Reid averred that there had been a

■■application of the trust-funds on the part of the trustee, and that he

had made payments to the other annuitants and legatees to her prejudice,

ud more especially to the reversionary disponees, to whom tl:e residue
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No. 2. had been conveyed, only subject to the payment of all the annuities and

12~~1S44, legacies. In answer, it was admitted by Mr Cameron, the trustee, that

Cameron v. he had made some advances to the truster's sisters and children, as they

AQdenoii. were otherwise totally unprovided for; and that, although he had at first

made some payments to Mrs Keid, he had afterwards declined to do so,

on account of the unpromising state of the trust affairs, and in respect she

had no natural claims like the sisters and children of the truster ; and that

upon enquiry as to the causes of Mr Anderson having bestowed upon her

a provision, there seemed reason to question its validity.

The Lord Ordinary in the case remitted to Mr Cleghorn, account

ant, for the purpose of ascertaining the amount of free fund then in Mr

Cameron's hands, and also to what amount payments had been made by

him to the residuary legatees, not warranted by the terms of the trust-

deed ; and to the other legatees, not rateably with the payments made to

Mrs Reid, but to a greater amount in proportion to their legacies.

The results of Mr Cleghorn's report, under this remit, were, inter alia,

1. That the free fund in the hands of the trustee had been diminished by

payments made to the residuary legatees, Alexander and Thomas Ander

son, unwarranted by the trust-deed, to the extent, as at 31st December

1834, of £664 : 4 : 8. 2. That Mrs Reid had been paid at the rate only

of 2s. 3d. per pound upon the principal sums due to her, while some of

the other legatees had received 10s. Id. per pound, and one of them, the

Infirmary of Glasgow, had got nothing ; and, 3. That to pay Mrs Reid

rateably, or in proportion with the most favoured legatees, she ought to

receive, above what had been paid her before 3 1st December 1834,

£383.

Upon this report being lodged, an arrangement was entered into by

Mr Cameron with Mrs Reid, (carrying out a suggestion by the account

ant to that effect,) by which he agreed to pay to her the above sum of

£383, and also the accounts of expenses, which had been incurred by her

in the process ; and these sums were accordingly paid.

Thereafter the whole affairs of the trust were brought into Court by

an action of multiplepoinding raised in the name of Mr Cameron, by

Alexander and Thomas Anderson, the residuary legatees, in which the

various beneficiaries under Mr Anderson's settlement, or those in their

right, appeared as claimants. In this action the Lord Ordinary, in June

1838, before answer, remitted to Mr Donald Lindsay, accountant, to exa

mine the process and productions, and to report, recommending him to

adopt the report by Mr Cleghorn, so far as available.

Under the report which Mr Lindsay gave in on this remit, the follow

ing questions were raised :—(1.) Mr Lindsay reserved for the considera

tion of the Lord Ordinary the question whether the expenses of the ac

tions between Mrs Reid and the trustee (amounting in all to £530 : 17 : 2)

ought to be placed to his credit in the trust-accounts, or whether he was

to be held as individually liable for these expenses ? Objections were
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stated for Mr Cameron to the report. (2.) In so far as the accountant No. 2.

had struck off £44 : 8 : 1 1 from the commission paid to Mr Robert An- TT~jg44

derson as factor on the estate, which had been allowed by Mr Cleghorn Cameron v.

in bis report in the action with Mrs Reid. (3.) A sum of £'205 had been Anderson,

paid to Mr Cleghorn for making out the report in the action with Mrs Reid.

As this report was to a great extent available to Mr Lindsay in his

statement of the trust accounts, independently of the special questions

with Mrs Reid which it embraced, he stated one half of Mr Cleghorn's

tee among the expenses of the trust management, the other half being

Wld as part of the expenses of Mrs Reid's actions. To this Mr Cameron

objected, contending that the trust estate should have been debited with

ti* whole sum. (4.) Mr Lindsay further, in reference to certain arrears

(rfrent due by two tenants of the names of Barclay and Caldwell, ex

pressed an opinion that the factor appointed by the trustee had not acted

si'.h sufficient prudence, nor used proper diligence. Mr Cameron ob

jected to this part of the report, in so far as it went to intimate an opinion

as to his liability for the arrears.

The Lord Ordinary pronounced this interlocutor :—M Having heard

parties upon the accountant's report, and made avizandum, and having

thereafter resumed consideration of the said report, as well as of a previ

ous report by the late Mr Cleghorn, therein referred to, with the closed

record and whole process, approves of the report generally, and finds in

terms thereof, so far as the accountant has reported a definite opinion on

the rarious matters embraced in it : And quoad ultra, Primo, As regards

the special question raised between the parties as to the expenses of the

conjoined actions at Mrs Reid's instance, which the accountant has sub

mitted for the opinion of the Lord Ordinary, finds that, at all events, as

between the nominal raiser and the said Mrs Reid, the raiser is not en

titled to charge the estate with any part of said expenses : Finds, that

neither is he entitled, in the circumstances, to charge the estate there

with, even as in a question between him and the other parties, whether

the special or the residuary legatees ; and, therefore, finds that the whole

amount of said expenses, with the interest charged thereon, must be added

Jothe balance, which the accountant has, in his general report, brought

•at against the raiser as at 31st December 1839; reserving, however, to

tfce raiser any claim of relief that may be competent to him against his

co-trustees, now deceased, or either of them : Secundo, As regards the

ciear of rent due by John Barclay, as well as the sum of £26, being

i«rt of the arrear of rent due by Robert Caldwell, in regard to both of

vaich the accountant has intimated an opinion that the factor had not

acted with due prudence, nor exercised the proper degree of diligence

Treatable by him in the discharge of his said office ; finds that the raiser

■ not liable, in his character of trustee, for any failure in diligence on

the part of the factor : Finds, moreover, that in this process, to which the

factor is no party, it is not competent to decide (so as to affect the fac
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No. 2. tor's interests) whether there has been a failure of diligence on his part

or not : And further, finds that in this process, which is a multiplepoinding,

Cameron v. and therefore a process of distribution, only so far as there is a fund actu-

AudereoD. a]|y ;n medio, it is not competent in any view to call the raiser to accounl

for a fund as yetunrecovered, and which has never been in medio, and

to recover which would still require some separate and extraneous pro

ceeding against a third party : Therefore, in hoc statu, refuses to ordain

that the said arrears be placed to the raiser's debit : And, with these

findings, appoints the cause to be enrolled, that such further order may

be pronounced as shall be found fitting and necessary for bringing the

same to a conclusion." *

• " Note.—1. The Lord Ordinary, in approving generally of the accountant's

report, means to repel the raiser's objections, 1st, To the deduction of £44 : 8 : 11,

which the accountant has made from the factor's commission ; 2d, To the dis

allowance of £14 : 11 : 4, as the amount of an alleged but unvouched payment to

Thomas Binny ; and 3d, To the accountant's proposal, that only £102, 10s., being

one half of Mr Cleghorn's charge for his report in the former question with Mrs

Reid, should be allowed, in consideration of the extent to which that report has

been found available in the present process. 4th, The finding is also intended, on

the other hand, to repel the objection taken for the legatees to the sum of £20,

which the accountant has allowed credit for as in payment of the raiser's charge

for board to the truster's son Thomas—understanding, as the Lord Ordinary does,

that the claim is one which existed as a debt of the truster's incurred in his life

time, and not to be dealt with as in pari casu with those voluntary advances (of

which infra) which the trustees subsequently made to or on behalf of Thomas, as

one of the residuary legatees.

" These seem all to be matters peculiarly fitted for the consideration of the pro

fessional accountant or person of skill, to whom it is customary to make such a

remit as was made here. Indeed such remits being now held to partake verj

much of the character of a quasi reference, the parties themselves must be prepared

for a disinclination on the part of the Court to disturb any report returned under

them, unless upon the strongest grounds. It is not thought that any ground of

sufficient strength has been brought forward here. On the contrary, the Lord

Ordinary, who has very carefully considered the report, is satisfied with the rea

sons assigned by the accountant for the course which he has followed.

" 2. The finding by which the Lord Ordinary refuses to allow the raiser credit

for the expenses incurred in the former question with Mrs Reid, (including, 1st,

the expenses paid to her ; 2d, the expenses incurred by himself; and 3d, the dis

allowed half of the expense of Mr Cleghorn's report,) has not been pronounced

without much reluctance. But after weighing the matter with every favourable

inclination towards the raiser, the Lord Ordinary did not feel that he had any

alternative.

" The raiser and his co-trustees had a clear course before them. They bad

only to follow the declared purposes of the trust, without favour or partiality for

any of the parties interested, and they would have been safe. If there were not

funds for all, they should at least have made a rateable distribution. At all events,

they should have thrown no obstacle in the way of Mrs Reid, who, in a question

with the other legatees, was substantially a creditor of the estate, and should bave

left her to constitute and enforce her legal rights in competition or otherwise, as

she might be advised. In any view, if there was the slightest hazard of an ulti

mate deficiency, they surely were most inexcusable in making advances to the

residuary legatees, who could be entitled to nothing until all the primary ends of
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Mr Cameron reclaimed. A reclaiming note was also presented for the No. 2.

claimants against the finding of the Lord Ordinary, that it was not com-

petent in the process to decide whether there had been a failure in dili- Cameron v.

gence on the part of the factor, or to call the raiser to account for a sum ADder,0D-

nnrecovered by him or his factor.

After the case had been heard in the Inner-House, their Lordships

being equally divided in opinion, ordered minutes of debate. Mr Came

ron having in the mean time died, the action was transferred against his

trustees.

the trast were accomplished. If the trustees thonght fit to pursue an opposite

cause, they mast have known, when they did so, that they acted at their peril.

" It is no justification that the trustees were moved by feelings of humanity in

incur of the more helpless objects of the trust, and those whom they esteemed to

possess a stronger claim on the natural affections of the truster. Still less were

th-ey entitled to scan, with a jealous eye, the motives by which, as they presumed,

the truster must have been induced to bestow his favour on Mrs Reid. Their

business was simply to execute and fulfil the trust as it was written down for

them. And, indeed, for ought that after all appears, they should have been at no

loss to do this, even with reference to those more especial ends of humanity which

sbwi urged in justification of the partiality shown by them to some of the par

tes. There was originally no ground for apprehending—and in point of fact there

was no apprehension felt—that the trust-management would, in any view of it,

resnlt in a deficiency of funds. This is established, were there nothing else, by

tie psymentt unsuspectingly made to the residuary legatees. But had it been

otherwise, tbere was, at all events, enough (even rateably distributed) to answer

tie necessities in point of maintenance or otherwise, of one and all of the special

•Vjitees, without doing injustice to any. Mrs Reid, more particularly being her

ein annuitant, and her annuity intended as an alimentary fund for her main

tenance, it was as much their duty to provide for her as for the rest.

" When the trustees turned a deaf ear to Mrs Reid, and refused ber payment,

while at the very same moment they thought proper to make advances even to the

residuary legatees, she was necessarily driven to assert her rights by an action at

law. Now, this action was brought within little more than a year of the truster's

death, and while as yet little harm could have been done, and while there were

mple means for the trustees retracing their false steps, whatever the course of

rana^ement previously. Warned by such a decided proceeding, why should the

mHtees have persisted in refusing justice to Mrs Reid ? Now, at least, if not

'■dare, they ought most assuredly to have paused. But they resisted. And the

"tffence which they maintained was, in truth and substance, an attempt to defeat

the trust.

" Now, no expense incurred, or caused by such an attempt as this, can ever, in

the Lord Ordinary's opinion, form a legal charge against the trust-estate. Cer

tainly it can afford no ground of charge as in a question with Mrs Reid herself.

Bat neither can it afford a charge against the other special legatees ; for, as the

biijation could not enlarge their rights under the trust, the expense which it

occasioned was necessarily to their lesion ; and, minors as they were, they cannot

be held to have approved or adopted the proceeding. Even as to the residuary

legatees, they seem to be equally entitled to protection ; for, if there was no resi-

4oe, their interest had nothing to do with the matter, and they ought not now to

fee charged with the cost; while on the opposite assumption, that there was a free

roidae, the trustees had neither necessity nor pretence for resisting Mrs Reid's

Giiai at all.

** 3. The finding as to the two items of arrear of rent explains itself."

G
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No. 2. Mr Cameron's trustees argued;—One ground on which the liability

N i2~i1844 ^or tne exPenses °f Mrs Reid's actions was sought to be imposed upon

Cameron v. the trustee was, that they had not been beneficially incurred. So long

Anderson. M ^e trustee wag jn DOna fij^ ti,e 8UCcess of his administration was no

element for regulating his responsibility.1 The question was, whether

the expenses were incurred in the proper and due administration of the

estate. The demand made by Mrs Reid was for immediate payment of

her provisions ; this the trustee was entitled and bound to resist, as the

testator's debts were then unpaid. The defence stated by him accord

ingly was, that she was not entitled to payment of her provision till it

should be seen whether there would be any free estate from which it

could be drawn. The subsequent limitation of Mrs Reid's demands to a

rateable payment, along with the other legatees, proved that the original

defence of the trustee was well founded. The whole proceedings of the

trustee were taken in bona fide for the protection of the estate, in which

he to some extent succeeded. As a part of the expenses of that litiga

tion, the expense of Mr Cleghorn's report was fairly chargeable against

the estate ; but it was also chargeable on other grounds, as it embraced

a general adjustment of the trust accounts, with the view to a system of

management which was then in contemplation ; and it was also available

in whole to Mr Lindsay in his report in the present process.

The claimants argued ;—The clear duty of the trustee in administering

the estate was to have followed strictly the letter of the trust deed. In

stead of doing this, he made payments to the other annuitants and legatees,

and even to the residuary legatees, while he refused to make payment to

Mrs Reid—even challenging the motives of the truster, and raising

doubts of the validity of the provisions to her. Hence arose the neces

sity of the actions at her instance. The defence stated by the trustees

to the action was the want of funds, yet they continued to make payments

from the trust funds to the other legatees. As the result of her actions,

Mr Cameron placed her on the same footing as the other legatees, and

also paid the expenses of process which she had incurred. There was no

ground on which the expenses of these actions could be charged against

the trust estate. They were incurred in defending a course of manage

ment and distribution which was in contravention of the trust deed, and

in resisting the claims of a party who, as in a question with the other

legatees and annuitants, was a creditor of the estate ; and they were not

incurred for -the benefit, or with the concurrence, of any of the bene

ficiaries. It was clear that no part of the expenses could be charged as

against Mrs Reid—the trustee had paid to her the expenses which she

had incurred in these actions, and by necessary inference he became

bound to relieve her of the expenses which he himself had incurred in

1 Dickson, Nov. 20, 1829, (8 S. & D. 99 ;) Kirkland, Feb. S, 1842, (ante, Vol.

IV. p. 614.)
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resisting her demand. Nor could the expenses be charged as against the No. 2.

special legatees, both because they were not parties to the proceedings, N "77~1844

and because the litigation could not have had the effect of enlarging their Cameron ▼.

rights. Neither was it a proper charge as against the residuary legatees ; Aaim*a-

because if there was no residue, they had really no interest in the result

of the actions ; and if there was a residue, the conduct of the trustee in

defending the actions was indefensible. In reference to the half of the

expense of Mr Cleghorn's report which Mr Lindsay had disallowed, the

same argument applied, as a part of the expenses of the actions with Mrs

Reid. It had been properly left with Mr Lindsay to say, how far it was

anilable in the present process.

The case was of this date advised.

Lord Justice-Clerk.—When this case was heard before us a long time ago,

tisre was such difference of opinion as to render it necessary to have minutes of

debate. Though I had not formed any decided opinion then, 1 felt some difficul

ties, winch I cannot say hare been removed. The first question to be considered

is, whether the trnstee can state in his accounts, as against Mrs Eeid personally,

the expenses of the actions of which she was pursuer ; and as to which he made

an arrangement that he was to bear her expenses. I do not go into the previous

pans of the action, but T presume that Mr Cameron resisted Mrs Reid's actions

fotbeboof of all parties, or of some of them, and that he did so bona fide. It turns

out, howerer, that he had no good ground for resisting them. A remit is made

to 2a accountant, and the result of the report which he gave in was this, that Mr

dmeroo agreed to pay the expenses incurred by Mrs Reid, and they were accord

ing/ paid. I do not see, therefore, that any part of the expenses of the action

can he stated as against her. Both the special and residuary legatees say that

tbey bad no interest in the action. I tbink that it is a fixed principle, that unless

in action be one which goes to reduce a trust, special legatees cannot be made

liable for expenses incurred in a litigation from which they can reap no benefit.

My difficulty here is to see how the special legatees can be held to have had an

interest in resisting Mrs Reid's actions. She only claimed to be put on the same

footing with those who had received payments to account of their legacies. I

wish to guard against the notion, that no difference is to be made between special

aad residuary legatees as to their being chargeable with the expenses incurred by

a trustee in resisting an action. I think it must be shown that special legatees

fare an interest. Now, was the expense here incurred, merely to increase the

fends for tbe benefit of the residuary legatees?—or had the special legatees any

interest in the result of tbe actions ? The point abont which I am anxious is,

that tbe special and residuary legatees should not be placed on the same footing

with regard to an action, the defeat of which could only benefit the residuary. If

tbe majority of your Lordships should think that the special legatees had an interest,

then I think that the expenses are chargeable against them. But I am inclined

to tbink that tbey had not an interest.

It is not stated in this case that the trnstee had so misconducted the trust as to

bare an object to conceal the state of the trust affairs. It is said Mrs Reid's pro

ceedings arose from bis having made payments unwarranted by the trust deed to

the residuary legatees. Now I cannot see how these residuary legatees can resist
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No. 2. their being charged with thrse expenses, looking to the fact that it was to thera-

selves that these payments were made. I think, therefore, that in a question with

"the residuary legatees, the trustee is entitled to state these expenses against tbem ;

and if the Court should think that Mr Cameron's defending the action was for the

benefit of the special legatees, then, that the expenses form a proper charge against

them also.

With regard to the other points as to the commission to Robert Anderson, the

factor on the estate, I give great weight to the opinion of Mr Lindsay, and I think

that the commission was too high. I do not, however, concur in the opinion of the

Lord Ordinary, that when a remit is made to an accountant, it is to be considered

as of the character of a quasi reference. It is not so. I consider that a party is

entitled to object to all the grounds of the accountant's opinion. Again, as to the

question with regard to the expenses of Mr Cleghorn's report, I here also give great

weight to Mr Lindsay's opinion, that one-half of the accountant's fee should be

disallowed.

I think, upon the whole, the Lord Ordinary is right to the extent that I have

stated. I defer to the rest of the Court as to the interest which the special lega

tees had to resist Mrs Reid's actions ; and I am clearly of opinion, that the trustee

is entitled to charge the expenses as against the residuary.

Lord Medwyn.—I agree with your Lordship that it is clear that Mrs Reid

having been settled with, she cannot be called upon to repeat any part of the ex

penses incurred in her actions. I also concur with your Lordship as to the resi

duary legatees. The trustees seem to have thought that it was proper, and that

they were in perfect safety to make these advances to them. It is impossible for

the residuary legatees to maintain the pleas they are now stating. As to the spe

cial legatees, I must say I am inclined rather to look, whether it was right and

fit for Mr Cameron to resist the actions, than to whether it has been actually of

benefit. Mrs Reid docs not wait for the extrication of the trust affairs, but makes

an instant demand for payment. Were the trustees bound to pay this special

legatee, while the truster's debts were not all paid? I cannot reconcile it to my

conscience to throw such a sum upon a gratuitous trustee, acting in these circum..

stances in bona fide, and to the best of his ability.

I concur with your Lordship as to the other points of the case.

Lord Moncreiff.—I am nearly of the same opinion. Very hard words are

used towards this gentleman, Mr Cameron, now dead. I may think that in some

things he did not take the most judicious course for his own safety. But it is

very apparent to me, that he throughout meant to act honourably, and did act

honourably, in the trust committed to him ; and throughout all these proceedings

there is not the slightest trace of any sinister design on his part for his own bene

fit, or that of any one connected with liim. Considering the way in which the

case is treated in these papers, I feel it my duty to express this very deliberate

conviction.

The case before us is on a very small point. It is in the chief question dis

cussed, whether the representatives of Mr Cameron are entitled to credit,' in

accounting with the trust, for the expenses incurred in the litigation with Mrs Reid,.

Here there ore two very distinct questions. One is, whether, in accounting with

Mrs Reid herself for her annuity aud legacy given by the will, the trustee is en

titled to state, as against the trust in a question with her, the expenses paid to her,

or incurred in litigation with her. I own I have great doubts, whether, if the
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trustee had let her proceed in her action, according to its conclusions for full ~£io. 2.

payment of the annuity, and she had simply got a decree for equalization with the

other legatees or annuitants in the mean time, there would have been any ground Ctmtvan v

for subjecting the trustee, even as trustee, in all the expenses of that discussion, Anderson,

sad still less for a decree to subject him personally in all that expense. But the

case did not stand so. The trustee had made a serious mistake. Though per

fectly aware, that till the debts should be paid he had no free funds, he had, I

beliere, under the most honourable and compassionate feelings, made certain small

idrauces for the support of the testator's sister, and the support and education of

ia natural children, in whom the truster had taken the greatest interest. No one

as blame him morally for this, though it is evident, and was always averred by

Mr Cameron himself, that he did so on his own personal hazard, if there should

ssi be funds of the trust ultimately belonging to them to satisfy those advances.

Perhaps it may be, that he had not the same feelings towards Mrs Reid ; and

tkatis probably the original source of these proceedings. Bat it does not appear

t» me to be a judicial view of such a case, to allow that consideration to enter into

tbe only legal question before the Court. Even as to Mrs Reid, the only legal

question is, whether the defender improperly resisted tbe only demand which she

nedebyher summons against him. And, with all deference, it is clear to me,

that be was both entitled and bound, specially with reference to the proper interests

e! u* creditors of the trust, to resist that demand. It cannot alter my impression

ob this pouit, that, at that time, he himself, relying on certain valuations, was in

tbe belief that the trust estate would be sufficient to answer all the special legacies

tsd inanities, and even to yield a residue for the ultimate legatees. That he acted

ob this belief or hope, to any degree, at his own hazard, only proves his honesty,

fin the question, when Mrs Reid raised her action, was, whether she, in her own

tigbt, under the trust as it then stood, had a legal right to demand payment of her

fill annuity, and decree for full payment of it in all time coming. I think that it

u cow made clear by tbe progressive state of the accounts, not only that she had

so legal right to make any such demand, but that she bad no legal claim for pay

ment of any thing whatever ; for, till the debts of the truster should be paid, there

could be no claim for gratuitous legacies, whether annuities or any other.

Unfortunately for this trustee, he had been induced, from humanity and regard

to tbe testator's blood, and perhaps too much confidence in his valuations, to make

Frances to the sister and children at bis own hazard ; and of this, Mrs Reid

bring, as she confesses, no knowledge of it when she raised her action, ultimately

cot the advantage, by obtaining a rateable allotment to herself in proportion to the

other special legatees. And the defender submitted to this to stop the litigation,

ud by compromise agreed to pay Mrs Reid's expenses. Now, I have always

thought, that after having agreed to this, Mr Cameron could not state the expenses

to settled in his trust accounts in any question with Mrs Reid, because that would

be in effect to take back, pro tanto, what he had by judicial settlement paid to her.

And therefore, in so far as regards Mrs Reid, I am ready to adhere to the inter

locutor ; however I may think that the justice of that result is very doubtful, and

however much I differ from tbe several impressions of the case in the Lord Ordi

nary's note. But tbe remaining part of tbe case stands on a very different footing.

And I must own that I do not see, that either the other special legatees, or still

more the residuary legatees, should be permitted to maintain such pleas. It is

palpable that, throughout tlio argument, tbey continually put themselves in the
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No. 2. place of Mrs Reid. But this will not do. Though they were not parties per-

Bonally appearing in that action, the trustee appeared, and had a right and doty to

Cameron v "appear for them—a right and a duty to resist for them the demand of full payment

Anderson. of Mrs Reid's annuity, in so far as it was not justified by tlie state of the trust

funds. And, then, what was it that enabled Mrs Reid to obtain a decree to any

effect ? Nothing but the fact, that out of compassion for the situation of these

very parties, the trustee had been induced to make advances to them, which the

circumstances of the trust did not authorize ; in consequence of which only Mrs

Reid was enabled to make good a claim to a rateable payment at that time, to

which neither she nor they had any legal right. Can these parties take advantage

of this state of things, to deprive Mr Cameron of credit for the expense which be

bona fide incurred in resisting an action which was untenable in its own conclu

sions, and which only obtained any effect, because of the advances alleged to have

been improperly made to themselves. It seems to me to be inverting all principles

of law or equity to sanction such a result.

It will be observed that this plea is maintained, not only for the other special

legatees different from Mrs Reid, who had received the payments with which she

at last claimed equalization, but for the residuary legatees, the natural sons of the

deceased, the payments to whom constituted the gravamen of Mrs Reid's com

plaint against Mr Cameron's management. If no such advances had been made,

and if the payments to the other special legatees had not exceeded the ratio of the

payments to Mrs Reid, I must think, that, in the state of the trust funds, the

defence to her action would have been insuperable ; unless it were to be held, that

a gratuitous trustee is bound by law, upon hypothetical calculations of the value

of the trust estate, to make payment, at his personal risk, of gratuitous legacies,

before funds have been realized sufficient for the payment of the truster's proper

debts. And if so, how can these very residuary legatees, who are indebted to Mr

Cameron's liberality and generous devotion of his own responsibility on their

account for their support in childhood, and the education by which they have been

fitted for respectable conditions in life, be permitted to refuse him credit for the

expenses thrown on him only in respect of those very advances?

This is the view of the case on the simplest equity of it. But I apprehend that

there is a great deal more in it, upon the correct law, applicable to it. ■ Mr

Cameron was a gratuitous trustee, who had a right to act upon his own judgment,

with such advice as he might obtain, both as to the necessity of resisting the con

clusions of Mrs Reid's action, in the first instance, and as to the prudence of

recognising it at last, when it was reduced to the limited demand of equalization

as matter of equity, and such compromise was recommended by the annuitant.

And if he acted in either case, with fair bona fides, under the guidance of a most

respectable agent, is it for these residuary legatees, on whose account he had

placed himself in any difficulty, to throw on him the expenses which he incurred,

even supposing that be had (in respect of Mrs Reid) committed an error in judg

ment? The payment of the expenses to her agent was indispensable to the object

of stopping the litigation. But if it is to be held, that in every case where a trustee

is advised, as a matter of prudence, to settle by compromise, on qualified terms, a

litigation likely to lead to much greater expense, he is to be regarded as having

acted in mala fide towards the other objects of the trust whom he has been accused

of favouring, and to have all the expenses thrown on himself personally, it will not

he easy for any one to advise a man so situated to act upon such views of pru
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deuce, fowever strongly recommended as for the interest or safety of the trust, and No. 2.

all the leneficiaries under it. —~

The states annexed to the case for the respondents, and which I consider as only c^meron v

s part (f their pleading, appear to me, as far as I can judge of them, to be accu- Anderion.

rately nade np from the data in the reports of the two accountants ; and to demon

strate tiat there never was, up to the termination of Mrs Reid's action, any exist

ing fuad on which a legal right to payment of any gratuitous legacy could have

beea established. The claimants have made strong assertions in general terms;

btttiey hare not shown in what respects they are not in exact conformity to the

resets. Yet it is deserving of notice, that those reports, and all that was done or

kit been inferred under them, proceeded on the hypothesis of mere valuations of

koe property, bona fide stated by the trustee, but which have turned out to be

together fallacious.

t may be thought that Mr Cameron did wrong, in not offering at first to equal-

is the payments to Mrs Reid with those which had then been made to some of

tie other special legatees. It had been better if he had done so, though her demand

«s got pnt in that form, and it may be greatly doubted whether it would then

late satisfied her.

ItWaUo much insisted on, that he made payments to the sister and residuary

\«a**«, after he had said in bis defences, that he was to make no further advances

to scy Wssiees, till the trust estate should be so realized as to extinguish the debts.

From wbs«*er urgent motives of feeling this might proceed, it was a great error

is nsard to Mrs Reid, of which she was well entitled to complain. But what

rtfta hart these very parties—the sister and residuary legatees—to complain of it?

latin nothing bnt the most palpable injustice and ingratitude in their doing so.

Oa the whole, I still think that the expenses in dispute cannot be stated to the

tnatee s credit, in the question with Mrs Reid ; but that they are justly to be so

feted in accounting with all the other parties. I don't see bow there is any ques

tion with the special legatees, unless the funds are short for their payment.

I have bad great doubts of the correctness of the trustee's report, in restricting

the commission appointed for Mr Anderson the factor, as being rather more than

he, the accountant, would have allowed ; leaving out of view, that the discretion

vas expressly committed to the trustee by the terms of the trust deed, and that

this, at all events, was a bona fide act of administration. I have also bad doubt

u to tbe disallowance of one half of the fee paid to Mr Cleghorn, the whole of

vhose labours I am inclined to regard as a necessary, or, at any rate, a fair part of

'it administration of the trust. But on these points I only express my own

4oabta. On tbe other, which is the main subject of discussion, I have a very de

cided opinion.

Lord Cockbtjhn.—I agree with your lordship as to the main points decided by

•he Lord Ordinary, including the disallowance of half of the factor's fee.

As to tbe more general question, I should be sorry to give any opinion which,

m tbe one band, should expose gratuitous trustees to excessive risk ; or should,

•a tbe other, encourage their negligence or litigiousness. The general rule is,

that they are never to litigate with such gross unreasonableness as implies

i disregard of their duty. But, in judging whether they have actually done so or

Bot, we can rarely determine merely from the result. A reasonable action may

have an unfortunate issue. We must look to tbe whole circumstances. And

where a trustee, though not perhaps proceeding with perfect wisdom, appears, upon
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No. 2. the whole, to bare acted substantially according to bis warrant, and with a sincere

desire to do right, a court is not called upon to visit him personally with loss

Cameron v. ' which his honest and reasonable view of his duty may have occasioned to the

Anderson. estate.

Now, it appears to me, that, in the circumstances, the trustee here was not

blameable in resisting Mrs Keid's demand.

Her first action was, not for ultimate and rateable, but for a full and immediate

payment. She herself, however, seems to have been sensible that this claim was

untenable ; for she first let it sleep for about four years, and then, after it was

wakened, she altered her demand to that of a proportional payment along

with the other objects of the trust. But the trust was in such a state at the

period, both of her original and her awakened process, that it would not have beeu

safe, even if possible, for the trustee to have complied with either of her demaads.

He had no recovered and free funds. It is said, and the accountant sanctions this,

that there would have been funds if he had not overpaid certain legatees. Eat

this statement proceeds on a valuation of the real properly, and an anticipation of

rents ; neither of which is any trustee bound to deal with as realized funds.

1 need not go into the details of the report ; but the result is clear, that he never

had funds out of which it would have been safe for him to comply even with Mrs

Reid's abated claim. He was therefore bound, or at least entitled, to resist it.

He did this under the advice of counsel. And I can discover nothing culpable in

the mode in which he did so. As it turned out, it would have saved money if he

had acquiesced in Lord Corehousc's interlocutor; but assuming, as I do, that the

defence was proper, his taking the judgment of the Court was not improper.

I apply this view of the facts even to the half of the accountant's fee. If the

trustee was entitled to maintain the defence, he could not avoid the report, since

the Lord Ordinary thought it necessary. It was extended, by the consent of par

ties, to a general investigation of the whole affairs. And in this state it was

available to the succeeding trustee and to the trust estate.

It is true, that the trustee was wroug in not equalizing his payments. He

ascribes this to compassion for near connexions of the truster, who, he says, would

have been otherwise destitute. This apology is, apparently, well founded. But

really the motive is immaterial ; because the disproportionate payments plainly did

not justify Mrs Reid's action. She had no right to insist, as she did, for instant

payment even of a rateable share ; because the state of the funds did not admit of

aucb payments—at least not with due safety to the trust.

Her claim, therefore, I think groundless, except in reference to the costs of ber

own action. The trustee arranged these with her ; and having engaged to pay

them, he cannot defeat this compact by laying them on the fund, to the effect of

diminishing the means of paying her. But resisting her being beneficial to the

trust—i. e. to the others interested in the trust—I think tbe expenses payable to

her may be stated against them, and are not to be paid by the trustee personally.

The resistance of those who have been overpaid, is worse than groundless. It was

they who were benefited by what was done. They took the benefit ; and now

they wish the trustee to pay for it.

Their Lordships accordingly pronounced this interlocutor:—" Adhere to

the interlocutor, in so far as it approves generally of the accountant's re

port, and to the extent stated in the first paragraph of the note of the Lord
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Ordinary : Also adhere to the first special finding in the interlocutor com- No. 2.

plained of, in so far as relates to the right to state against Airs Reid as a

claimant tinder the trust, any part of the expenses of Mrs lipid's actions : R°T,'

But alter the interlocutor, to the extent of holding that the trustee is en- MaiLew«.

titled to state these expenses in the trust-accounts in a question with both

the other special legatees and the residuary legatees—it being understood,

that if there are funds to pay the special legatees in full, and also a residce

to the residuary legatees, these expenses must fall to be paid out of the

residuary funds : Find Mrs Reid entitled to her proportion of the expenses

of this discussion since the date of the interlocutor complained of, and the

trustee's representatives entitled to their whole expenses of the same dis

cussion since the date of the said interlocutor, both out of the funds of the

trust estate."

Thomas Johkstone, S.S.C.—John Culled, W.S.—Agents.

Edward Railton, Pursuer.—Rutherford—Buchanan.

Mathews and Leonard, Defenders.— G. Bell.

No. 3.

Mandatory—Expenses—Process.—In a question as to the sufficiency of the

BtaiaatuT of a person furth of the kingdom, it is enough if he be solvent, and of

the same station with the mandant, and it is not relevant to enquire whether be

nat be able to pay the expenses of process.

See ante, Vol. VI. p. 1348.

Railton having been ordered to sist a mandatary, proposed Lis nephew,

a writer in Glasgow.

G. Bell, for Mathews and Leonard, objected to the sufficiency of the

proposed mandatary, that be was a young man without capital, who bad

recently been admitted as a procurator in Glasgow, and unable to be

responsible for the heavy expenses in the cause, in the event of their

being awarded against bim.

It was answered ;—The sufficiency of the mandatary to bear the ex

penses was a point which could not competently be enquired into. It

was enough if he were solvent, and of the same status as the mandant.1

Nov. 13, 1S4-!

2d Division.

Jury Cause.

Lord Justice-Clerk.—When I was applied to during the vacation to sustain

the appointment of this mandatary, in terms of the interlocutor leaving it to me,

I had then donbts whether he was sufficient, being at the time only a clerk—for a

person calling himself a writer, who is not entitled to practise, is no designation ;

but his situation is better now than it was then, as be has since acquired an addi-

1 Duncan ▼. Doncan, March 4, 1830, (8 S. & D. p. 641 ;) Turnbull v. Paul,

Nor. 26, 1829, (8 S. & D. p. 124,;) Gifford v. Gilford, Feb. 11, 1834, (12 S. &

P p. 421.)
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No. 3. tional status, having been admitted as a procurator in Glasgow. He is now en-

. . gacred in a profession, and must have paid a considerable sum for admission into
Not. 13, 1844.°,* , , eT ' .,..,».. ax ■ .

Thomson v. *nat "0('y- I am disposed to hold him as sufficient.

Simpson. Lord Moncreiff.—I agree that we must hold the mandatary as sufficient in

the circumstances. It is not relevant to show that the mandatary may be unable

to pay all the expenses. It is enough if the mandatary be solvent, and of the

same status with the mandant.

The other Judges concurred, and the mandatary was sisted accordingly.

John Cult.cn, W.S.—Simos Campbell, S.S.C.—Agents.

No. 4. John Thomson, Pursuer.—Buchanan.

James Simpson, Defender.—A. M'Neill.

Oath on Beference—Process—Summons.—Held incompetent to refer the

whole cause to the oath of a defender, where there were allegations set forth by

the pursuer in the condescendence, which were not embraced within the media

concludendi of the summons.

Nov. 13, 1844. The estates of John Donald, auctioneer and appraiser in Glasgow,

2d Division, having been sequestrated, the bankrupt, at the meeting for electing the

Lord Ivory, trustee, made an offer of composition of 5s. per pound, payable by two

instalments at two and four months after he bad obtained his discharge,

and also to provide for the expenses of the sequestration. John Thom

son, wine and spirit merchant, Glasgow, having undertaken to be cau

tioner for payment of the composition, some friends of the bankrupt, ten

in number, came forward and subscribed an obligation, by which they

bound themselves, separately, each to the extent of £50, to relieve

Thomson of his cautionary engagement. At the meeting subsequent to

the bankrupt's examination, this offer was taken into consideration ; but

the offer was not accepted of, and the trustee was instructed to proceed

to realize the estate.

A few days after this, the bankrupt, along with Thomson as his cau

tioner, made a new offer of a composition of 5s. Id. per pound, payable

by two instalments of 2s. (id. per pound at two months, and 2s. 7d. at

five months from the date of discharge, and also to provide for the

expenses of the sequestration. This offer was subsequently accepted of

by the creditors at a meeting which had been called for disposing of it;

and the bankrupt as principal, and Thomson as cautioner, having granted

bond for the amount, the bankrupt was discharged.

This composition was thereafter paid to the creditors by Thomson, the

bankrupt having died without making payment.

James Simpson, writer in Glasgow, one of the parties who had granted

to Thomson the obligation of relief, having refused to pay his proportion
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nnder it, Thomson raised an action against him. The only ground of No. 4.

action libelled on in the summons was the abore obligation in relief, „ "T7~1o44

granted in reference to the original offer of composition of 5s. per pound. Thomson t.

It concluded for payment of " £48 : 19 : 8, Being the just proportion 0f SimPl,on'

the said composition and expenses falling on and due by the defender,

under the terms and effect of the obligation of relief granted by him as

before libelled."

In bis defences Simpson pleaded that, although he had become bound

in relief for the original composition of 5s. per pound, which was rejected,

lit bad not become bound for the new and subsequent offer of 5s. Id. per

pound, which was different in amount, and in the term of payment, from

the first, involved greater risk, and had been carried into effect without

hi] knowledge or sanction.

To meet this defence, statements were introduced by the pursuer in

his condescendence, (art. 7,) That the offer of 5s. Id. per pound had

been communicated to, and acquiesced in by the defender, and that he had

agreed that his obligation of relief should remain in full force and be ap

plicable to that offer of composition, and that he bad never retracted that

obligation, or intimated that he considered his position to be varied by

the alteration from the terms of tbe original offer.

The pursuer having given in a minute, referring " the whole cause "

to tie oath of the defender, it was objected to the competency thereof,

that the allegation and grounds on which the pursuer sought, in his con

descendence, to affix liability on the defender, were not embraced within

the media concladendi of the summons.

The Lord Ordinary pronounced this interlocutor,—" Having consi

dered the closed record and relative productions, as also the reference

now made by the pursuer of the whole cause to the oath of the defender

—Finds that the only ground of action libelled against the defender is

the * separate agreement or obligation of relief granted by him along

with certain other parties mentioned in the summons, and of which the

production No. 5 of process is admitted to be a correct copy : Finds that

this agreement or obligation, which bears date 21st August 1840, had

reference only to the original offer of composition, whereby the pursuer

was to have become bound as' cautioner for a composition of 5s. per

pound on the debts of the bankrupt, payable by two instalments, at two

and four months : Finds it admitted that that offer was rejected by the

creditors, or at least that it was not accepted by them, and fell to the

groand, in consequence of their proceedings at a meeting held by them

on 14th September 1840 : Finds that thereafter a second offer of

composition was made by the bankrupt, wherein the pursuer was also to

be cautioner, and whereby it was proposed to pay an extended composi

tion of 5s. Id. per pound, by instalments of 2s. 6d. and 2s. 7d., at two

and five months, and that this offer was eventually accepted by the cre

ditors on 23d October, and bond granted therefor by the pursuer as cau-
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No. 4. tioner on 7th November 1840: But finds that the special agreement and

N v 13~1844 obligation of relief libelled against the defender had in itself no reference

Thomson t. to this new transaction, and that, on the contrary, it is in gremio essen-

Simpspn. tially at variance therewith*. Finds that in this situation it is incompetent,

under the conclusions of the summons, l>y reference to oath or otherwise,

to establish the claim of relief now pursued for against the defender, in

so far as it is a claim made ' under the terms and effect of the obligation

of relief granted by him as before libelled,' considered by itself: And

finds that there is no other medium concludendi libelled as regards any

separate or renewed obligation ; more especially finds that the allegations

set forth in art. 7 of the pursuer's condescendence would be insufficient,

even if admitted, to support the conclusions of the present summons, the

relief there sought for being not relief from a composition of 5s. per

pound in instalments of two and four months, as in terms of the agree

ment and obligation foresaid, but relief from an extended and totally dis

tinct and separate composition, different as well in amount as in the time

of payment: Finds accordingly, that in so far as under the proposed

reference to oath it is intended to support the said allegations, there is no

medium concludendi in the summons on which to rest, or wherewith to

connect the same, and on that ground holds the reference inadmissible :

Therefore, on the whole matter, refuses the reference ; and in respect

that the agreement or obligation libelled does not bear out the conclu

sions of the summons, sustains the defences, assoilzies the defender sim-

pliciter, and decerns : Finds expenses due."

Thomson reclaimed, praying the Court to sustain the reference, or, if

necessary, to allow a new and competent reference to be made.

Lord Medwyn I should consider that the defender was not bound, unless

the pursuer can show that he extended his obligation of relief to the offer for five

shillings and a penny. To establish this, he has referred the whole cause to the

defender's oath. But there is the preliminary question, whether the summons be

broad enough to allow of the reference of the whole cause to the defender's oath.

I think that the summons may be supplemented by the condescendence, and that

the extension of the obligation may be proved by oath.

Lord Moncreiff.—I have some difficulty on the point. The equity of the

case appears to be plain enough, but the Judicature Act seems to prevent so

complete a change in the averment as takes place here between the summons and

condescendence.

Lord Cockburn.—I think the interlocutor must be adhered to. The agree

ment the defender entered into was in reference to a composition of 5s. Bat,

while the pursuer lays bis action entirely on this agreement, he wishes to enforce

fulfilment of a different agreement. In the condescendence, he fays, you agreed

to relieve me under the second offer; but he does not say this in his summons,

which refers only to the agreement for relief under the first offer. I do not think

the summons here is correctly or technically framed, for that is just what the ques

tion comes to be.
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Loan Justice-Clerk.—I Lave come to the same result, and can find no No. 4.

rronnds for altering. The explicit statements in the condescendence show more ~~

distinctly the want in the summons. The condescendence (Art. VII.) contains Dundee' G«s- '"

tbe distinct statement of a transaction subsequent to the signing of the obligation Light Co. v.

of relief in reference to tbe offer of 5s. But is that within the summons ? It is Gal.j.i£ilt<co

admitted that there is no averment of a subsequent agreement there. It con

cludes, after narrating the obligation in reference to the first offer, that the de

fender should be decerned and ordained to make payment of a specified sum,

"wider tbe terms and effect of the obligation of relief granted by him as before

libelled." Now, is there any agreement or obligation of relief before libelled sub-

HqTKBt to that in regard to the first offer? If not, then the condescendence is

Jtnriauce with the summons, and refers to a transaction that is not founded on

ia tie summons at all. The media concludendi ought to be set forth in the sum-

noes; and as that has not been done here, I think there is a complete defect, and

that it is not competent to refer the case to the defender's oath.

Lord Moncreiff.—I am satisfied, if it be understood that this decision will

Eot preclude another action properly laid.

Their Lordships accordingly adhered.

John Collxm, W.S.—Ciiarlf.s Fisher, S.S.C.—Agents.

Thi Dundee Gas-Light Company and Others, Complainer9.— No. 5.

Macfarlane.

The Dcndeb New Gas-Light Company and Others, Respondents.

—Inglis.

Process—Bill- Chamber, A. S. 24th December 1838. § 5—Interdicts—The

Lord Ordinary, upon advising a note of suspension and interdict with answers,

passed tbe note, but recalled the interim interdict, which had been granted when

staffers were ordered ; tbe complainers reclaimed against the recal of the inter

dict, and applied to the Lord Ordinary to prohibit in the meantime the issuing of a

certificate of tbe recal ;—The Court, upon his Lordship's verbal report, instructed

- m to do so.

In this case, which was a suspension and interdict with reference to Nov. 15, 1844.

certain operations by a Gas Company on the streets of Dundee, the l ~

Lord Ordinary on the bills in vacation (Jeffrey) pronounced the usual Ld. itobertwu.

interlocutor, appointing intimation to be made, and answers to be given

in, and granting interim interdict.

Upon advising the note and answers, the Lord Ordinary (Robertson)

passed the note, but recalled the interdict.

The complainers presented a reclaiming note against the interlocutor,

wfar as it recalled the interdict, and in the meantime applied by note to

the Lord Ordinary, under the Act of Sederunt of 24th December 1838,

J 5, to prohibit the clerk from issuing a certificate of the recal.
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No. 5. This was opposed by the respondents as incompetent under the Act of

Nov. 15, 184*.

Sederunt founded on, which referred only to the passing or refusing of

wiiiiami t. notes of suspension, making no mention of interdicts. The note of

William*. suspension here had been passed in favour of the party making the appli

cation. The respondents did not ask a certificate of the recal of the

interdict. The fact that it had been recalled, was enough to entitle them

to go on with the operations which had been stopped by it.

The Lord Ordinary reported the point verbally to the Court.

Lord President.—Independent of the Act of Sederunt, I think the Lord Or

dinary is entitled to keep matters in their present state, by prohibiting the clerk

from issuing certificate of the recal of the interdict.

Lord Mackenzie.—The interim interdict subsists till a new deliverance is

pronounced. The Lord Ordinary has pronounced a new deliverance, but the par

ties are not entitled to know of it till they obtain a certificate ; and this the Lord

Ordinary may prohibit the clerk from giving—thus allowing the interim interdict

still to subsist.

Lord Jeffrey.—I quite agree. There being a reclaiming note, the case is

now the same as if the Lord Ordinary had merely said, I am incliued to pass the

note and to recal the interdict, but I will consider further of it. We are a conti

nuation of the Lord Ordinary's judicial mind. No interlocutor is a judgment, bat

is still subjudice till certificate of it is allowed to be given to the parties.

Lord Fullerton.—I am inclined to take the same view.

The Court accordingly instructed the Lord Ordinary to prohibit the issuing

of the certificate.

Lockha&t, Hunter, and Whitehead, W.S.—John You, W.S.—J. M. Lindsay, W.S—

Agiott.

No. 6. Dame J. S. Williams or Erskine.—Sol.-Gen. Anderson—Neaves.

Philip Williams and Others, (Marriage Contract Trustees.)—

Rutherfurd—H. Bruce.

Competing Claimants.

Husband and Wife—Debtor and Creditor—Competition—The trustees under

an antenuptial contract were directed, out of the wife's estates, to set aside a cer

tain sum annually for behoof of the younger children of the marriage. Instead

of doing so, they for many years paid this sum over to the husband. Having at

length claimed repetition, the husband borrowed the money, and, along with his

wife and the trustees, granted security over ber estates. He died leaving the debt

unpaid, and a burden upon his wife's estates ;—Held that she was entitled to rank

therefor upon his estate, though insufficient to meet the claims of the younger

children under bis obligation by the contract to pay certain sums for their behoof

out of bis own estates.
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Br antenuptial contract between the late Sir David Erskine and Miss No. 6.

Williams, (Lady Erskine,) the trustees therein appointed were directed, NoT.~i5~1844.

out of the produce of the lady's estates in Wales, to invest £500 yearly Wiiii«miT.

in their own names until £10,000 was accumulated, for behoof of the '""**

younger children of the marriage—the interest being directed to be paid 1st Division.

to Lady Erskine during her life. Instead of doing so, the trustees an- ha°^e> m""S-

rnially remitted the whole income of these estates to Sir David Erskine. W.

They continued this practice down to 1837, at which time the arrears of

the annual £500 amounted to £10,000. They then required that this

sum should be raised and invested, so as to satisfy the provision in the

contract. For this purpose Sir David borrowed £10,^000 from the Bank

of Scotland, for which he granted bond, and in security assigned two

policies of insurance upon his wife's life for £5000 each, binding himself

to pay the premiums, and, along with his wife and the trustees under the

marriage contract, assigned in further security her interest and his in the

Welsh estates.

Sir David Erskine died in January 1841, leaving unpaid the debt to

die Bank, which consequently remained a burden upon Lady Erskine's

estates. His testamentary trustees having brought a multiplepoinding

(or tlte purpose of distributing his executry, Lady Erskine lodged a claim

for the amount of interest, and also for the premiums upon the policies

which had alien due since her husband's death, and which she had paid.

She also claimed to be preferred for the full amount of the debt itself,

with accruing interest and penalties, to enable her to relieve her estates,

miles sooner relieved of the burden by payment of the debt from other

hads.

In a previous question under this same multiplepoinding, the mar

riage-contract trustees were found entitled to rank for £12,951 : 2 : 4, as

the arrears of the annual sum of £1000, which, by the contract, Sir David

was bound to lay aside out of his own estates for behoof of his younger

children. (See ante, Vol. VI. p. 226.) The fund in medio being insuf

ficient to meet all claims upon it, these trustees opposed that of Lady

Erskine. The question at issue was whether the debt to the Bank, of

which she claimed to have her estates relieved, was the proper debt of Sir

David?

With reference to this question, the narrative upon which the deed of

security to the Bank proceeded was thought important. It first narrated

the provision of the marriage-contract for the accumulation of £10,000

by the annual investment of £500, and then proceeded to state that, by

reason of the trustees " having received, and paid or applied, to and for

the use of the said Sir David Erskine and Dame Jane Silence Erskine,

the whole income of the said estates and funds, no such accumulation as

was so provided to be made as aforesaid hath hitherto been made, and the

aid Sir David Erskine hath become liable to pay over, and make good

to the said Thomas Williams and Philip Williams, (the trustees,) all
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No. 6. arrears of the said annual sum of £500, now amounting to £10,000 or

"~— .. thereabouts, and he hath agreed to complete and invest the said entire

Wiiiiamiv. sum of £10,000 so provided to be invested as aforesaid: And whereas

Wjiiiams. fQT tuese purposes, the Governor and Company of the Bank of Scotland

have advanced in loan to me, the said Sir David Erskine," &c.

The Lord Ordinary repelled Lady Erskine's claim.*

Lady Erskine reclaimed.

Lord President.—I think it clear that the trustees neglected their duty in

paying over the whole proceeds of the Welsh estates to Sir David Erskine, and

that, if they had not succeeded in getting the arrears of the annual sum which

they were directed to set aside and accumulate made good, they would have been

personally responsible. But they took measures to have their error corrected ; and

Sir David Erskine, who had spent the money, had no difficulty in acquiescing in the

justice of their demand, that he should repay it, in order that the provision of the

contract might he implemented. He borrowed the money from the Bank of Scot

land, and the terms of the bond which was granted is distinct evidence of his ac

knowledgment, that the obligation to make good the sum to the trustees lay upon

* " Note.—The Lord Ordinary considers the question now occurring new and

difficult ; but as he can find no precedent for such a claim, he has disallowed it.

By the marriage contract of Sir David and bis wife, trustees were appointed over

Lady Erskine's Welsh estates, who were taken bound to apply £500 yearly of her

rents, in accumulating a fund for the younger children of the marriage, and to re

mit £2500 to herself, for her own exclusive use. It seems that the trustees, for

many years after the marriage, remitted both these yearly sums to Sir David, along

with the surplus rents of the Welsh estate ; hue at last in 1833, the trustees in

the marriage-contract taking the alarm, insisted that her ladyship should raise a

sum sufficient to satisfy the obligation in the contract, which she procured from a

bank, partly on security of her interest in the estate, and partly under guarantee

of policies of insurance. She now claims as a creditor on ber husband's funds for

relief of this sum, on the ground that he (the late Sir David) received her whole

rents, and expended on domestic or personal expenses the annual sum that

should have been set apart to the children.

" The Lord Ordinary cannot sustain that plea. The parties must be presumed

to have mutually agreed to expend the rents in question ; and although donations

between husband and wife of subjects that may be vindicated and recalled, are no

toriously revocable, there is no authority for holding that sums of money given

by one spouse to another, and employed by mutual consent for their joint gratifi

cation, can be reared up as a debt against the husband's estate, in competition

with onerous creditors after his death. In cases of too frequent occurrence, when

a wife makes over her personal funds to her husband, and these are exhausted with

mutual consent in course of liberality or profusion, there is no precedent for a wife

being allowed, in a case of insolvency, to rank with her husband's creditors for

repetition of the sums so expended by the husband. In the present instance, if

any such claim were sustained, Sir David's estates might, by the same rule, he

charged with the whole £2500 yearly of his wife's separate allowance, which it was

said was regularly remitted to Sir David, and perhaps not very strictly accounted

for by him to Lady Erskine. Such a claim would hardly be maintainable in anv

case, and still less ought it to he sustained when the effect of it would be to

diminish, to a very serious amount, the claim of his younger children on the funds

of their father, for another provision under the contract of marriage, which he

omitted to set aside and secure, in terms of that deed."
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, V.

him, and that he borrowed the money, merely getting his wife to concur in grant- No. G.

is? the security. He, as the head of the establishment, spent the money, and ~—

was liable for it. I therefore think the interlocutor ought to be altered, and Lady wilwm *

Ermine's claim sustained. Laiog.

Lord Mackenzie.—I am entirely of the same opinion. In point of fact,

the trustee* merely got back the money which they had improperly paid to Sir

David.

Lord Fuxlerton.—I am entirely of the same opinion.

Lord Jeffrey.—I also am of the same opinion. It is not possible that the

"jtestion could have been raised if there had been no insolvency. Sir David ac-

kmledged that he actually got this money, whieh was not his own, but his chil-

tei's.

The Court accordingly altered the interlocutor, and sustained Lady Er-

skine's claim.

Jum Dalolemh, W.S.—Davidson and Stme, W.S.—Agenti.

Robert Wilson, Pursuer and Advocator.—Rutlierfurd—Dean. No. 7.

Rivirend Francis Laing and David Dickson, Defenders and Re

spondent.—Whigham—Cook.

Property—Boundaries—Expenses.—The titles to a certain field described it

u »eifl£ *> enclosed by a ditch and feal dyke," and as being bounded on the north

W tie " loan at the march-stones set betwixt the town of Cupar and the heritor

•/Carslogie,"—the loan and stones having in course of time disappeared ;—Held,

b> i question aa to the boundary between Carslogie and the field, 1st, upon the

titles, that the ditch and dyke at that part, with a hedge and trees which had been

planted on the dyke, belonged in property to the proprietor of the field ; and, 2d,

upon the proof, that there had been no contrary possession sufficient to change

the right under the titles.—II. The pursuer of a possessory action in an inferior

Court, after proof but before judgment, brought a declarator of property, and ad

vocated the inferior Court process ob contingentiam ; having succeeded in the con -

;ohwd processes, and been found entitled to expenses—Held that it was no

CTound for modifying expenses, that a case for a possessory judgment against him

bid been made out in the inferior Court.

The Reverend Francis Laing was proprietor, and David Dickson Nov. 16, 1844.'

tenant, of the lands of Carslogie ; and Robert Wilson was proprietor of , ~

ii i i. • • t ii i i «t.i • 1st Division.

a small park adjoining these lands on the south. I he present question Lord Murray.

related to the property of an intervening ditch and hedge. The hedge w*

was planted, in the line of the ditch, on a feal dyke, made of the stuff

•.arown out in making it, and was next Wilson's park, the ditch being

»ext Carslogie. Wilson claimed the exclusive property of both, while

tie proprietor of Carslogie claimed the exclusive property of the ditch,

xad a right to the hedge as a common fence.

* Decided 14th June.

ii
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No. 7. Wilson first applied, by petition, to the Sheriff, to have the tenant of

T"- Carslogie ordained to remove a paling which he had put up in the

wiialm t. hedge ; but after a proof as to the possession had been led, and before

Laing. judgment, he brought a declarator of property against both the proprietor

and tenant, and advocated the inferior court process ob contingentiam.

The processes were conjoined, and the proof in the inferior court, of

consent, held as repeated in the declarator.

Wilson's park was originally feued by the town of Cupar, in 1748, to

one Robert Johnston, and was described in his sasine as bounded on the

north by the " loan at the march-stones set betwixt the town of Cupai

and the heritor of Carslogie," and as being " enclosed by a ditch aor

feal dyke." It passed through various hands, and was similarly de

scribed in all the titles, down to 1802, when, in a conveyance to a pur

chaser by the then proprietor, it was described as enclosed " with a ditcl

and hedge," a hedge having been planted on the feal dyke ; and a

bounded on the north by the lands of Carslogie, the loan having ceasei

to exist, and the march-stones having been removed. In this conveyanc

the seller reserved some ash-trees which he had planted in the line of tb

hedge, and, a few years afterwards, sold them (to the purchaser of tb

field) for £25 by a separate transaction ; and in the subsequent convej

ances the subject was conveyed with the " haill trees growing thereon,

and was described as enclosed with a ditch and hedge, and bounded o

the north by the lands of Carslogie, as in the conveyance of 1802.

Thomas Horsbrugh became proprietor of the park in 1807, and oft!

lands of Carslogie in 1808. His title to these lands described them

being bounded on the south partly by the property belonging to himse!

(these extending further than his park.) He continued in possession

both subjects down to 1825, when he sold Carslogie to Mr Lain

describing them in the conveyance as bounded on the south "partly I

other lands belonging to me." In 1835, Wilson acquired the park fro

Horsbrugh's trustee by a conveyance describing it as above stated.

It appeared from the proof that the park had, from beyond the memo

of man, been surrounded on all sides by a ditch, and within it by a :'■:

dyke formed of the stuff thrown out in making it, and that the hed:

and trees were planted some few years prior to the conveyance of 18C

There was no conclusive evidence as to the state of possession previous

Horsbrugh's becoming proprietor of both properties. After that, it w

proved his tenant in Carslogie possessed up to the hedge, and pruned 1

side of it. Wilson complained of this use immediately on acquiring t

property of the park, though he instituted no legal proceedings till 18'

It was further proved that the ditch was necessary for carrying off I

water from Carslogie, which sloped towards it, and that drains had be

rnn into it for that purpose ; but that it was unnecessary as a drain for I

park, which was higher where it adjoined the ditch, and sloped in I
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opposite direction. Nothing appeared with reference to the hedge and No. 7.

ditch along the other sides of the park. „ 16 1844

The Lord Ordinary pronounced the following interlocutor:—" Finds, Wilson t.

1st, That the petitioner in the inferior Court, and pursuer in the decla- aiDf"

rator in this Court, has not produced a special conveyance to the ground

claimed by him in his petition to the inferior Court, and in his summons

of declarator in this Court : 2d, That the evidence which has been ad

duced does not establish an exclusive right of possession in his favour :

Therefore, in the declarator, sustains the defences, assoilzies the defen

ders from the conclusions of the action, and decerns ; and in the advoca

tion, advocates the cause, dismisses the application, and decerns : Finds

the pursuer and advocator liable in expenses in the conjoined actions."

The pursuer and advocator reclaimed.

Lord Mackenzie.—I am for altering the interlocutor. Look to the way in

which the boundaries are stated in the original feu in 1748 ; it says the northern

boundary is " the loan at the march-stones set between the town of Cupar and

the heritor of Carslogie ;" and then it says that the park is " enclosed by a ditch

iod i feal dyke." If the ditch or the dyke had belonged to any other body, it

would bare been described as the boundary. But it is not so on any side, and the

loir., w'tr.eh of course was beyond the dyke and the ditch both, is the boundary

Sited on the north. Now, what motive could " the heritor of Carslogie" have for

lemag a piece of his land between the loan and the property of his neighbour ?

Tie nbeqnent titles are all in accordance with this original one, and I must

therefore hold that they include the ditch and the dyke as part of the subject con-

Tered. Then, I think, there is nothing in the possession to change the right.

One thing alone is, in my opinion, quite conclusive—it is not disputed that the

trees belong to the pursuer, and they are in the hedge. I cannot separate the

trees from the hedge in which they are ; and I cannot separate the hedge from the

ditch, for the one is planted on what was taken out of the other. I admit that

th*re was a use of the ditch by the proprietor of Carslogie, but it was just the use

necessary from the position of the lands ; the ditch necessarily received the water

of an adjoining higher tenement. The proprietor of Carslogie ran drains into the

ditch, and I think he had a right to do so from the situation of his property. I

think he has right to the use of the ditch as a drain. I see no reason to think

that there was anv possession to disprove the evidence arising from the title.

Lord Fuxlerton.—I have formed the same opinion. The Lord Ordinary

sustains the defences, which I do not think necessarily follows from the previous

findings in his interlocutor. I think there is what is equivalent to a special con

veyance of the hedge and ditch in the title. The northern boundary is a loan,

which means a passage, and the hedge and ditch are within it. I, therefore, hold

that they are within the property conveyed. That being the case, I think there

is nothing in the possession to alter the right given by the title. I, therefore,

think we must alter the interlocutor. As to the right of the proprietor of Cars

logie to have the water of his lands carried off by the ditch, I do not think that is

disputed.

Beat.—No, my Lord.
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No. 7. Lord Jeffrey.—I concur in the views that have been taken. The titles to

the park, which are not contradicted in their tenor by opposite titles to the lands

Wlliio ' °^ Carslogie, are in themselves decisive of the question, unless possession had

Laiog. changed the right. But if the titles had been doubtful, I think the possession bas

been such as would have explicated them into a conclusive title in favour of the

pursuer. The ditch is used to direct and turn aside the water running from the

superior tenement, and could only be constructed on the ground of the lower. I,

therefore, quite concur that this interlocutor must be altered as to the property. I

also quite concur, that the ditch being a surrogatum for the natural servitude upon

the lower to receive the water of the higher tenement, the proprietor of Carslogie

has right to the use of it as a drain.

The trees, if there were any doubt in the matter, would be quite conclusive.

Actually a considerable sum was paid for them by one of the pursuer's prede

cessors.

I think we ought to find that the property is in the pursuer, but that the drains

and water of Carslogie have for a long time run into the ditch, and may be continued.

The Lord President concurred.

The Court pronounced the following interlocutor :—" Recal the interlocu

tor complained of: In the declarator—find, decern and declare, in terms

of the conclusions of the libel, but under the qualification that the defend

ers are entitled to a servitude right of carrying off the water from the

lands by the ditch in question : And in the advocation—advocate the

cause, ordain the defender and respondent, David Dickson, to remove any

paling which may have been placed by him in the line of the hedge and

trees in dispute ; and in respect of the judgment in the declarator, and of

consent of parties, find it unnecessary to pronounce any further findings

or decerniture (except as to expenses) in the advocation : Find the

defenders and respondent' liable in the expenses incurred in the inferior

Court, and in the expenses incurred in the conjoined processes in this

Court ; but, before answer as to any plea for modification of the same

appoint accounts to be lodged in process, and remit the same to the auditor

of Court, to tax and report, and decern."

When the auditor's report was given in, the defenders moved that the

expenses should be modified, upon the ground that a good case for a

possessory judgment had been made out in the inferior Court, and that

the whole expense there would have been saved if the declarator had

been brought at first.

Lord Jeffrey.—If, before a possessory question is ultimately decided, a de

clarator is brought, and in it the property is found to be different from the pos

session for the last seven years, the wrongous possession can have no effect on the

question of expenses.

The other Judges concurred, and the Court therefore refused to modify.

W. Mason, S.S.C-. J.amont and N«wrotr, W.S.—Agents.
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Reverend William Lowe, Pursuer.—Rutherford—Macfarlane. No. 8.

George Taylor and Others, Defenders—H. J. Robertson. NoT 16 1844>

Lowe v.Taylor.

Slander—Process—Jury-Trial—Issues.—-In an action for libel—1. Held that

a counter issne was incompetent, proof of which did not amount to a justification of

the whole or a distinct part of the libel ; and observed, that by allowing a counter

issue, (in such action,) the Court pronounced upon its relevancy as a justification.

2. Terms of counter issues, which were disallowed in respect the facts proposed

u be proved tinder them were therein too vaguely and loosely set forth.

Sequel of case reported ante Vol. V. p. 1261. Nov. 16,18i4.

The following issues were framed by the issue clerks :— . "
0 * 1st Division.

Lord Cuniiig-

" It being admitted that during the months of July and August 1842,bsme•

tlie defender, George Taylor, was the editor and conductor; that the

defender, James Watt, was the printer and publisher ; and that the

defenders, Robert Lyall and George Robertson, were proprietors; of

the newspaper or periodical published weekly in Montrose—entituled

1 The Montrose Standard and Angus and Mearns Register.'

" It being also admitted that Nos. 265 and 270, volume six, of the said

newspaper or periodical, and of which the productions Nos.

afprocess are authentic copies, were printed and published at Montrose,

m or about the 22d of July and 26th of August 1842, respectively.

" 1. Whether the said No. 265 of the said newspaper or periodical

contains the words or passage set forth in No. I. of the schedule hereto

annexed ; and whether the statements in the said passage are of and con

cerning the pursuer, and hold up his character and conduct, individually

and professionally, to discredit and contempt, and accuse and impeach

him of disloyalty and disobedience to the laws, or at least, bring his loy

alty and obedience as a good and peaceable subject into doubt and ques

tion, by falsely, injuriously, and calumniously representing the piueuer

as a person who had deviated from the proper discharge of his duties as a

clergyman, and become an apostle of sedition, and as a person who was

in the practice of addressing revolutionary tirades or harangues to the

sob, encouraging disobedience to the laws, exciting turbulence and in

subordination among the lower orders, and calling on the people to refuse

to pay the taxes justly due by them ; to the loss, injury, and damage of

the pursuer.

" 2. Whether the foresaid No. 265 of the said newspaper or periodical

also contains an article, or passage, or letter in the terms set forth in No.

II. of the said schedule ; and whether the statements in this article or

passage are of and concerning the pursuer, and hold up his character and

conduct, both as an individual and as a clergyman, to contempt and dis

credit, and accuse him of deception and falsehood, by falsely, calumniously,



118 CASES DECIDED IN THE

No. 8. and injuriously representing him as a person wlio, at a public meeting on

No 16~~1844 ^e Market Muir of Forfar, and in giving an account to his constituents

Lo»ev. Taylor, of his actings as a corn-law delegate, stated, contrary to the truth, that

he had delivered a speech on a certain occasion, which had never been

delivered or uttered by him, and that effects were produced by the

said speech, on the persons to whom it was addressed, which never were

produced ; to the loss, injury, and damage of the pursuer?

" 3. Whether the foresaid No. 270 of the said newspaper or pe

riodical, contained an article or passage in the terms set forth in No.

III. of the said schedule ; and whether these statements are of and con

cerning the pursuer, and falsely and calumniously hold him up to the

scorn, ridicule, and contempt of the public; and, in particular, whether

they falsely and calumniously hold up and represent the pursuer to the

public as a clergyman, who, both by his bad example and the per

nicious doctrine he preaches, has been the cause of an open and scanda

lous desecration of the Sabbath, and has created groundless discontent

and dangerous commotion among the lowest of the people—the offscour

ings and dregs of society ; and has done his utmost to stir up and excite

the passions of the people for improper purposes ; and been an enemy to

the poor, and a bad man, and the cause of mischief in the community in

which he lives and officiates ; and tampered with the Bible, and purposely

inculcated among the poor false and foolish notions; to the loss, injury,

and damage of the pursuer."

Damages laid at £1000.

Schedule.

" No. I.—* A letter from a Forfar correspondent, which will be found

in another column, gives us some account of a rather extraordinary exhi

bition made there by the Rev. Mr Lowe, the delegate from that place to

the anti-corn law conference which lately met in London. Mr Lowe,

with some of his fellow-delegates, had the honour of an interview with

Sir Robert Peel, of which we have read an account in the London papers,

and which left us in doubt whether most to wonder at the forbearing

courtesy of the premier, or the ignorant impertinence of the delegates.

We have been told by a Forfar friend, for whose opinion we have much

respect, that Mr Lowe is personally a respectable man, and we are not

unwilling to believe it, because we know that, generally speaking, the

clergy of all denominations in Scotland bear that character; but, if his

address to Sir Robert Peel be correctly reported, he must be a most inju

dicious and wrong-headed man. He may be of opinion that he is per

forming his duty as a Christian minister ; but if he is a fair sample of dis

senting ministers generally, we hesitate not to say, that never was an un

happy country visited with a greater curse than the existence of such a

set of so-called teachers of religion, who seem to think their sacred office

warrants their becoming with impunity apostles of sedition. The distress

nnder which the country suffers so grievously, may or may not be
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removable by legislative interference; we are fully satisfied it is beyond No. 8.

the reach of any such, remedy ; but surely if the Word of God be the rule TT^oid

by which Christian ministers ought to be guided, the lessons they are called r,owB *. Taylor,

upon to inculcate upon their people are—to humble themselves under the

mighty hand of God, and to be in the midst of all their suffering steadfast

io well-doing—not to rise up in rebellious resistance against the authori

ties which God has placed over them. That minister is, even for his own

interest, a very short-sighted man who prefers the temporary popularity

which he may enjoy with an ignorant, and not generally religious mob,

by tickling their ears with revolutionary tirades, to the praise which he

vi'l receive from all good men, when in a time of adversity he encourages

them by precept and example to bear their sufferings with fortitude, to

endeavour to remove them by patient perseverance in well-doing, and in

all things to remember and follow the example of peacefulness and obe

dience to established authority, set before them by our blessed Lord, and

those who drew lessons of the highest wisdom from his lips. Whether is

a minister more suitably employed in lecturing against the corn-laws, and

ailing upon the people to refuse payment of taxes, or in telling those

who look up to him for instruction, that man doth not live by bread alone,

bnt by every word which proceedeth from the mouth of God doth man

live?'"

" So. II.—« To the Editor of the Montrose Standard.—Forfar, July

20, 1842. Sir—The Market Muir here, on Tuesday last, was the scene

of one of those mountebank exhibitions, with which the public have of

lite been so often troubled, from a one-horse drosky, hired for the pur

pose of transporting the orator from the Market Cross of Forfar to the

Aloir, and while there to serve as a platform. This grand exhibition was

for the purpose of hearing from the reverend delegate, who attended from

Forfar the great anti-corn-law conference in London, and who had the

honour of an interview with Sir Robert Peel while there, an account of

hit proceedings on these occasions. The rev. gentleman commenced by

ading and reciting the speeches which he and some of the others had

delivered while at the conference ; amongst many other things, detailing

misery which be said existed in Forfar, but which was certainly over

charged, the working-classes in Forfar being generally employed, although

the wages are small ; and how be had stated to the conference, that a gene

ral recommendation should be made by them to their constituents to

refuse to pay their taxes, and that he was sure this district would join

heartily in such a measure. The rev. gentleman, on uttering these words,

looked around for a response; but, alas! what was his bewildered eye

net with? a numerous shaking of heads. He then proceeded to inform

e audience of what took place at the interview with Sir R. Peel. He

read to them a speech said to have been delivered by him on the occa

sion, and which was copied from some Edinburgh paper into the Review

Friday, but which speech, I am much inclined to think, had
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No. 8. been written down afterwards, and that Sir R. Peel has yet to learn

N 7fT"iftU *^at 8uctt was ever mten(led t0 De addressed to him. He stated

Lowev. Taylor, that he was the last of the delegates who addressed Sir Robert on this

occasion ; that the preceding speakers had expatiated on other matters,

such as free trade, &c, but that he had confined himself to the subject

of morality and religion—forsooth because he knew nothing of the prin

ciples of free trade ; that when he concluded his all-powerful harangue,

Sir Robert shook like an aspen leaf, and, staggering back, laid hold of a

sofa to prevent his falling until he should recover himself. A universal

doubt in the minds of the audience, on this being expressed, began to

show itself—and well it might This same gentleman stated, that he

bad suggested when in London, that the delegates should proceed to

Constitution Hill, and, while Her Majesty was passing, that the people's

petition, as he was pleased to call it, should be thrown into Her Ma

jesty's coach. I am, bowever, inclined to think, that the Whipping Act

coming into operation, put a stop to this intended proceeding. There

is, no doubt, distress in the country—distress seated too deep for the

rev. agitator to devise a plan of relief; and it ill b'ecomes a clergyman

to go about exciting the multitude and the working classes, on subjects

in regard to which the government are at this moment doing every thing

in their power to alleviate public suffering. This comes, too, with pecu

liarly bad grace from a man who refuses to pay the very poor for whom

be so loudly pleads, a pittance of 4s. 2d. of poor rates for which he is

assessed ; and threatens to allow his furniture to be sold, sooner than

pay what every neighbour around him is paying to the poor. From the

general appearance of Mr Lowe's audience at the conclusion, I am in

clined to think that he will not again be troubled with a similar mission,

but be allowed to continue in quiet obscurity, where, if he had any re-

Bpect for his character as a clergyman, he should have always remained,

—lam, &c—L. M. NY"

" No. III.—• Sabbath Desecration and the Rev. Mr Lowe.'—

* The working classes here have been in a state of great ferment for the

last few days. Placards of an inflammatory nature have been pasted ur.

through the town. Communications, said to have been received fron

Manchester, were read to large crowds, urging them to follow what the)

termed the noble example set them by the operatives of Manchester, &c

On the afternoon of Sabbath last, a meeting was held in the Market

Muir, which, without being told, we may well imagine consisted of the

offscourings of Forfar, the very dregs of society. Another meeting

consisting principally of idle women and boys, met on Monday morning

in the same place, and were harangued by several individuals, who re

commended them to strike work, but advised them not to use any vio

lence. Where were our authorities, and what kind of authorities an

they, it may well be asked, who wink at such an open and scandalom
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desecration of the Lord's day ; Ought they not to have caused the No. 8.

spokesman and chairman of such a meeting be apprehended?* MostN 77~.'.-.,

assuredly. All are Iond in condemnation of the supineness which our Lowe v. Taylor.

magistracy hare, on this occasion, displayed. They seem to have been

set oyer their fellow-townsmen for no other purpose than to show with

how little wisdom they can govern. But whom have we to thank that

sock disgraceful proceedings should have been enacted on Sabbath ?

We hesitate not to ascribe them to the Rev. Mr Lowe, for they are only

the natural consequences of the example which he sets them, and the

pernicious doctrine that he preaches. All that was in the power of man

to do, to excite and stir up the passions of the people, he has done, and

mil continues to do. Instead of being the poor man's friend, he is his

greatest enemy. He is one of those who sedulously spread the damn

able doctrine, that the legislature are bound to provide bread for the

people. Better had it been for Forfar, that such a man as Mr Lowe

bad never appeared among its people; and would to God we had the

power, as we have the will, to extirpate him and his brother demagogues

from the land, for, till that be accomplished, Britain will not experience

one moment's repose. At the conference held with Sir R. Peel lately,

lie delirered one of the most foolish, and, at the same time, presumptuous

speeckes that ever was uttered. His presumption and impudence has

nerer been surpassed. Picture to yourself, reader, the very personifi-

atioa of ignorance, and the quintessence of vulgarity, daring to address

tit learned and accomplished Premier of Britain. The mouse contrast

ed with the elephant is not greater than is the contrast betwen Mr

k>we and Sir R. Peel. In the same speech also, he dared to tamper

siti. the Bible—he said, " cursed is he that withholdeth bread from the

poor," and we say and the Bible says, " cursed is he that putteth fool

ishness into the heart of the poor, and placeth a lie in the lips of the

hungry." ' "

Or,

" 1. Whether the pursuer, on several occasions, in the months of Fe

bruary and July 1842, whilst he was in London as a delegate from an

association connected with Forfar to the Anti-corn-Law Convention or

conference ; as also within the town, or in the neighbourhood of Forfar,

towards the beginning or middle of November 1841, and on or about the

-1st of February, the 20th of June, the 19th and 21st of July 1842 ; and

Montrose, on or about the 26th of July 1842, or at one or more of

"'.em, did address political harangues to the assembled multitudes, and

rid make use of inflammatory and exciting language in reference to

lie existing corn-laws, calculated to excite the indignation of the

people against the Government of the country and the two Houses of

Parliament?

" '2. Whether, on these occasions, or on one or more of them, the pur

suer gave an account of his proceedings when in London as a delegate
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No. 8. as aforesaid, and reported the terms of a speech which he stated he had

N 76~ifli4 ^dressed t0 Sir Robert Peel, by which he represented himself to have

Lowe». Taylor, addressed Sir Robert Peel in the terms contained in schedule No. IV.,

hereto annexed, or in words of similar import ; and whether, by the

terms of his speech, as thus reported, he represented the existing corn-

laws as contrary to the Word of God as declared in the Bible, and those

by whom they were supported as liable to a curse, contained in the sa

cred volume ?

" 3. Whether one of these occasions, in the month of July 1842, was

the day appointed by the General Assembly for a national fast ; and

whether on that day the pursuer was instrumental in collecting a public

meeting in the neighbourhood of the town of Forfar, for the purpose of

political discussion ; and whether he did then and there address the

people assembled in a violent and inflammatory style on the subject of

the corn-laws, and the miseries and grievances of the lower classes ; and

whether, in the month of August 1842, or shortly after the said occasion,

another public meeting in the same neighbourhood, was held on a Sab

bath-day, at which similar violent political harangues were addressed

to the people ? And whether the latter meeting, on the Sabbath-day,

might not be considered as a natural consequence of the previous meet

ing on the Fast-day, and of the conduct of the pursuer on that occa

sion?

" 4. Whether, in the month of July 1842, or previous to that period,

the pursuer was in arrear, and had refused to make payment of the

assessment for poor's-rates due by him, and which rates were generally

paid?"

Schedule.

" No. IV.—' The rising generation, too, were growing up without the

means of education, except in one branch, a most fearful branch of edu

cation indeed, in reference to the rulers of our land. Our youth were

trained to curse those laws which stood between them and the bounties

of heaven, in that munificence which God gives them. He was per

suaded that he (Sir R. Peel) could not but feel, standing as he did in

the awfully responsible position of Prime Minister of England, at this

crisis. Their youth were trained to hate those oppressors who had en

acted and who maintain those laws by which they are literally starved.

They were trained to this by practical parental example ; and it was not

to be wondered at, seeing that this is expressly predicted in that sacred

volume, which they all hold to be the revealed will of Almighty God

to man—* He that withholdeth corn, the people shall curse him.' He

did not quote that Scripture—a Scripture which was now being literally

fulfilled by starving millions—he did not quote it to harrow up his heart,

but, being the truth, he wished it to tell upon his mind, if so be that it

might lead him to use that power which was in his hand, in order to avert

from himself and his party the predicted imprecations of an almost despe-
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rate people. He pleaded, not on tbe ground of the distress—however No. 8.

deep and fearful that was,—but he pleaded and begged of him, on the „ Tfi"~isi4

ground of justice, in the sight of God, that he would remove the starva-Lowov.Tijrlor.

tii>n laws, and redress the just grievances of the people.' "

The pursuer's issues were not objected to, but the counter-issues for

the defender were, upon the grounds explained in the subjoined note,

ixued by the Lord Ordinary on making avizandum to the Court.*

Rittherfurd, for the pursuer, consented to the second counter-issue

being approved of.

Loan President.—I think this case important, for whatever we do will be

considered a rule. I am very strongly impressed with the objections taken to

•ome of the counter-issues ; but, at the same time, I must observe that this is a

case is which some degree of latitude in the counter-issues must be allowed, in

respect of tbe latitude in the pursuer's innuendoes. There is a sort of variance in

these innuendoes, ami a set of inferences drawn which is very complicated ; and I

im not prepared to say that these innuendoes follow necessarily from the words

likgsd to have been used. A counter-issue, there can be no doubt, must go to a

complete justification of the whole, or of a part of the libel. I have said that I

think io»e latitude may be allowed to the defenders here, but still I am not satis-

* " Nora.—The issues in chief taken by the pursuer here are not objected to,

bet qsestioM have been raised as to the relevancy and correctness of the counter-

isnei proposed by the defenders, which have been fully and elaborately argued

More the Lord Ordinary. He conceives it fit that these should be at once car

ried Wore the Division in which the Judge presides, who will probably try the

cue.

" Tbe counter-issues are objected to by tbe pursuer on the grounds, first, that

the facts to be proved are too vaguely and loosely set out in the issues to form

proper counter-charges of libel or sedition against the pursuer ; and, secondly, it

i» argued that the counter-issues, when analysed, do not set out sufficient matter

ofjustification for the defenders ; and if so, it is added, that these issues can only

t»Te the effect of palliating the direct charges, and of mitigating damages—to

which effect, it is maintained, that counter-issues are both incompetent and unne

cessary.

" The defenders, as the Lord Ordinary understood them, are not averse to make

isy Terbal correction on the counter-issues necessary to render them more precise

« to the time wben, and the place where, the alleged seditious language was used ;

and they contended that they were entitled to the counter-issues, as calculated to

bring out facts which would form a material, if not an entire justification of the

.abdications complained of by the pursuer.

" Upon conferring with the issue-clerk, he explained his view in admitting the

coaster-issues to be this—viz. that the defenders were entitled to counter-issues

;ener»lly to the effect here proposed, as the alleged libels complained of by the

penuer in each issue, consisted of a variety of separate and distinct charges—and

uut the defenders might take an issue to justify a part of the charges libelled on

h defamatory, although they were unable or not disposed to justify the whole ;

and that this was a case which, from its nature, and from the multiplicity of libels

charged, formed an exception from the general rule, that matter in palliation or

in mitigation of damage is unnecessary to be brought forward in a counter-issue.

" On the question as so stated, the Lord Ordinary has not been able to find any

precedents directly in point in our reports. He submits it, therefore, as an im

portant point of practice for the consideration of the Court."
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No. 8. fied that they hare done what is required in their counter-issues ; for if they are in

~~ a condition to lay any thing like evidence before a jury, tbey must know something

Lowe v. Taylor. °^ tne expressions used. It is not enough to say that they were of a general de

scription—that would be putting the relevancy of their issues into their own hands.

I therefore think that there is a defect which must be amended. As to the third

issue, I am not satisfied with the explanation we have got. It is said that the

pursuer took part at a meeting on a fast-day, which is a very different thing from

a meeting on a Sabbath-day. If the proof of this is meant as a mere palliation, it

is not incumbent on the defenders to take an issue ; indeed, if we are not prepared

to hold that it amounts to a justification, we cannot allow them an issue.

Lord Mackenzie concurred. A counter-issue is given as something opposed

to the pursuer's issue, so that if the defender proves it, he shall be entitled to a

verdict. I cannot think the third counter-issue here amounts even to a palliation,

far less a justification.

Lord Jeffrey.—I take the same view. All that the Court does in allowing

the pursuer's innuendoes, is to find that it does not appear improbable that such a

case may be made out. The issue, with the innuendoes, forms a text and a com

mentary. But when you come to an issue in justification—whether the pursuer

said or did the thing in question—will it do to state generally that he delivered

violent and inflammatory harangnes? The plain test is the question—what do you

propose to prove ? The law and common sense presume that you made enquiry

by precognoscing witnesses ; and do you mean to say that your precognition con

sists of this, that the pursuer made a violent and inflammatory harangue ? You

are bound to give the other party sorne general view of the thing you mean to

prove—of what the topics of violence were. I agree with your Lordships that we

should allow a good latitude. I would not only say, " or words of similar import,"

but I would give the copulative, " and words of similar import." As to the third

counter-issue, I think it is quite out of the question. We cannot allow an issue,

that the meeting on the fast-day was the cause of the subsequent meeting on the

Sabbath-day, unless the party sets forth in his condescendence per quod, it was

the cause.

The defender may prove any thing on the record without a counter-issue, even

though it amounts to a full justification, if it is part of the fact which is the subject

of the action. Any thing in palliation may always be proved without a counter-

issue, and indeed a counter-issue in palliation is incompetent ; for, by allowing- a

counter-issue, we pronounce on the relevancy of it as a complete justification.

The Court accordingly disallowed the first, third, and fourth counter-issues,

and remitted to the Lord Ordinary to allow an amendment of the record

and of the counter-issues, and proceed further in the cause as to his Lord

ship might seem proper ; reserving all questions of expenses.*

William Duncan, S.S.C George Monro, S.S.C.—Agents.

Authority cited by the Defenders.—Leslie v. Blackwood, July 22, 1822, (3

Murray, 157.)

* This advising occurred on 20th June last. The report was intended to be

delayed till the final adjustment of the counter-issues ; but the case has, without
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Mrs L. M. Wilson or Wishart, Pursuer—Shaw. No. 9.

Archibald Wishart, Defender.— Sol.- Gen. Anderson—Robertson. „ 7T"",„,,
Kot. 16, 1844.

Wilson v.

Cautioner—Husband and Wife—Provision— Title to Pursue.—By antenup- Wiahart.

tial contract, the husband bound himself ami his heirs to invest a sum for behoof

of the wife in liferent in the event of her survivance, and the children of the mar

riage in fee, so soon as he or they should be called on to do so by certain trustees,

ud by relative bond of cantion, his brother bound himself to pay these provisions

'rathe event of the husband failing to implement his obligation in regard to them.

"He husband haviDg died insolvent, without having implemented the obligation,

a taring been called upon by the trustees to do so ;—Held, 1st, That the brother

«s liable upon the bond ; and 2d, That the wife had a good title to sue upon it,

rnkmt the concurrence of the marriage trustees.

John Henry Wishart, surgeon, Edinburgh, was married to Louisa Nov.l6,lH44.«

Melville Wilson in 1810. By antenuptial contract, he bound himself , DlvISI0N

and big heirs " to provide and secure the sum of £1500 sterling on good Lord Cuoirg-

and sufficient security, heritable or moveable, or in the purchase of land ame'w

or nooses, and to take the rights and titles thereof to himself, and the

said Louisa Melville Wilson in conjunct fee and liferent, for her liferent

use allenarly, in case she shall happen to survive him, and to the children

to be procreated betwixt them ; whom failing, to himself and his heirs

and assignees whomsoever in fee ; and that so soon as he or they shall

be called upon to do so by the persons at whose instance action and exe

cution for implement of the provisions made in favour of the wife and

cnildren of the marriage by these presents are hereinafter appointed to

pass."

By relative bond of the same date, bis brother, Archibald Wishart,

bound himself and his heirs, " in the event of the said John Henry

Wiahart's failing to implement the provisions above mentioned, by

providing and securing the foresaid sum of £1500 sterling, in the

manner provided by the said contract of marriage allenarly, and no

otherways, to make payment to the said Louisa

Melville Wilson, in case she shall happen to survive the said John

Henry Wishart, of the legal interest of the foresaid sum of £1500 ster

ling, beginning the first payment of said interest at the first term of

Whitsunday or Martinmas that shall happen after his death for the half-

year preceding, and so forth half-yearly thereafter during all the days of

*er life;" and further, to grant security for implement of this obligation,

w to the satisfaction of the persons at whose instance action and execu-

aay farther procedure, been taken out of Court by a compromise, to which the

aatbority of the Lord Ordinary was interponed.

* Decided Jane 25.
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Wishart.

No. 9. tion is, by the foresaid contract of marriage, stipulated to pass for imple

Nov is 1844. ment °f ^e provisions in favour of the said Louisa Melville Wilson an

Wilson ». children of the marriage, and that so soon after the death of the said Job

Henry Wishart as they may require us to do so, in case it shall be th

opinion of Robert Diindas and James Balfour, Esquires, writers to th

signet, (or failing of them, or either of them, by death, of any otber pei

son or persons to be nominated in their or either of their places mutual]

by me and the persons at whose instance execution is to pass as aforesaic

and, in case of difference between the said referees, of any person the

may appoint to decide between them,) that I ought to grant other securit

than these presents, under the circumstances of the case."

John Henry died insolvent in 1834, without having implemented th

provision in favour of his wife, or having been required by the contra*

trustees to do so. She, therefore, gave Archibald a charge of hornin

upon the bond. He presented a bill of suspension, which was refused b

the Court.—(See report, of date May 16, 1835, 13 S. 769.) This judg

ment was reversed on appeal, upon the ground that it was incumbent o

the widow, in the first instance, to discuss the estate of her decease

husband, which Archibald did not admit to be insolvent.—(See repor

of date May 12, 1837, 2 S. & M'L. 564.) She accordingly took tl

necessary steps for this purpose, and obtained a dividend upon ti

arrears of interest due to her of £30 : 19 : 8J, being at the rate of 11 J

per pound.

In 1843 she raised an ordinary action against Archibald upon tl

bond, concluding for payment of the legal interest of £1500, from tl

first term after her husband's death, half-yearly, during all the days

her life, under deduction of the sum which she had recovered from h

husband's estate. By subsequent minute she restricted her claim to tl

interest of £1200, consenting to hold £300 as secured over a house

her husband's in York Place. He had purchased this house in 1819 fi

£3300, to pay which he borrowed £2700 of his wife's funds from tl

marriage- contract trustees, who held them with authority if they saw I

to lend to him. For this loan of £2700, he granted security over tl

house to the trustees for £3000; and this the widow, by the minu

alluded to, consented to hold as a security for her provision, to the extei

of the £300, by which it exceeded the amount of the loan out of In

funds for which it was granted.

The titles of this house were taken by the husband in favour of bin

self and his heirs generally, as were also the titles of another house in tl

same locality, of nearly equal value, which he subsequently purchased.

The defenders pleaded, as a preliminary defence, that the action wj

incompetent, in respect of its being at the instance of the widow alon

and not of the persons at whose instance execution was appointed to pa:

by the marriage contract, and relative bond.
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This defence the Lord Ordinary repelled by interlocutor of 19th Janu- No. 9.

ary 1844, in which the defender acquiesced. Not 16 1844

On the merits, the questions were, 1st, whether, the husband's obliga-wiison t.

tion in the marriage contract, with reference to which the bond of cau- " ar

tion by the defender was granted, being to secure £1500 for behoof of

hb wife, only so soon as he should be required to do so by the trustees

at whose instance it was provided that execution for implement should

pas, and he having- died without having been so called upon, action upon

the bond was competent? and, Qd, whether the investments made by

the husband, in the purchase of the two houses in York Place, with the

knowledge of the trustees, were to be considered as implement of his

obligation ?

The Lord Ordinary decerned in terms of the libel, as restricted, and

found the defender liable in expenses.*

The defender reclaimed, but

The Court unanimously adhered, with additional expenses.

Jobs Patten, W.S.—Hunter, Blair, and Cowan, W.S Agents.

* "Sote.—The pleas of the defender against implementing the obligation

imdemkca by him in the contract of marriage and bond libelled on, seem to be

ptlptfelj untenable.

" it «<as contended generally that there bad been great negligence on the part

*f lie persons authorized to enforce the contract of marriage, and that there were

m Urmini habiles now for insisting on the obligation, as it was not practicable to

■ike the investment stipulated in the precise terms of the contract after the death

of Dr Wishart. But the pursuer could not suffer by the neglect of the trustees

appointed to enforce the contract, even if a case of negligence were made out, which

u not clear. And, separately, it is an entire mistake to suppose that an obligation

was not prestable after Dr Wishart's death, as the bond expressly provided that

the defender should be obliged ' to grant security for the payment of the foresaid

Sams of principal and interest, to the satisfaction of the persons at whose instance

action and execution was, by the foresaid contract of marriage, stipulated to pass

for implement of the provisions in favour of the pursuer and children of the said

marriage, and that so soon after the death of the said John Henry Wisbart as

they might require him, the said Archibald Wishart and his foresaids, to do so, in

case it should be the opinion of Robert Dundas and James Balfour, Esquire6,

writers to the signet, (or failing them by death, of other persons to be nominated,)

that be the said Archibald Wishart ought to grant other security than the said

bond, under the circumstances of the case.'

" It was thus clearly contemplated by the defender and other parties under the

contract, and at the very time of its execution, that the defender might not be

called on to give the additional security he became bound for till after the death

of Dr Wishart."
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No. 10. James Jarvis, Pursuer.—Ld.-Adv. M'Neill—A. M'Neill.

Nor. 19, 1844. William Wotherspoon, Compearer.—Maitland.

Jarvii t.

Process—Expenses.—A party having appeared and proposed to sist himself as

defender in a process, and having failed to do so, the Court fonnd him liable in

the expense he had thereby caused to the pursuer.

Nov. 19, 1844. James Jarvis pursued a reduction of a bond against Alexander

2d Division Anderson, writer in Glasgow. After issues had been adjusted, and the

Jury Cause. cage get down for trial, Anderson, the defender, died. The process was

then transferred against the Officers of State, Anderson being a bastard.

The Officers of State having declined to appear as defenders in the ac

tion, decree was pronounced in favour of Jarvis in terms of the conclu

sions of the libel. Before this interlocutor was signed, however, a mo

tion was made at the bar for William Wotherspoon, S.S.C., stating that

he was a creditor of Anderson, and that he meant to proceed without

delay to get himself confirmed executor-creditor, and craving the Court

to supersede signing the interlocutor, to afibrd him an opportunity of

appearing as defender in the cause. On the 6th June 1844, the Court

granted the delay craved. After some proceedings, the Court, on the

19th of July, allowed Wotherspoon to give in a minute sisting himself as

defender by the first box-day in the vacation, and also allowed the pur

suer to give notice of trial as against him, in the event of his so sisting

himself.

The pursuer accordingly gave notice for the then ensuing Glasgow

Circuit, and proceeded to make the requisite preparations for trial.

Wotherspoon having failed to give in a minute sisting himself as

allowed by the Court, the pursuer moved that he should be found

liable in the expenses which he had caused by his appearance and pro

posal to sist himself as defender.

Lord Moncreiff.—If a third party appears in a process proposing to sist

himself, and thus causes expense, 1 think that he must be liable for it.

Their Lordships accordingly found Wotherspoon liable in expenses.

Charles Fisher, S.S.C.—Wm. Wotherspoon, S.S.C.—Agents.
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Trustees of Mrs Helen Anna Fisher, Pursuers.—Rutherfurd— No. 11.

Hector. „ "7Z~ioaa
Not. 19, 1844.

Dr Henry Fisher and Others, Defenders.—Sol.-Gen. Anderson— Fiaher'i Trus-

er.More. tee" v- Fi,h

Provision—Legitim—Marriage Contract—Parent and Child.—By antenup

tial contract of marriage, tbe wbole goods in communion were provided to the

spouses, and the longest liver of them in liferent, and to the children in fee, hut

'.!*re was no express exclusion of the legitim : the wife having survived,—Held

vfithe children were barred by tbe terms of tbe marriage contract from claiming

legitim as at their father's death.

Swaxssion—Collation—Fee and Liferent—Parent and Child.—A father dis

posed certain heritable subjects to his daughter and her husband " in conjunct

irtiad liferent, and the longer liver of them," and to their eldest son nominatim,

lib heirs or assignees whatsoever, heritably and irredeemably, in fee : the dispo-

r.tioD bore to be granted for lore and favour, but by a subsequent deed the hua-

baadbonnd himself to pay a price for tbe subjects, which was considerably less

tW their value ;—Held that the terms of this conveyance did not vest the fee of

u* property in tbe wife, who was the survivor, nor in the son, but that the fee was

vested in the hashand, and that as the son was his heir alioqui successurus in these

fttb-ecu, and did not obtain them by singular title from his grandfather, he was

bound to co3&te them with his brothers.

h the year 1779, a marriage was contracted between John Fisher, Nov. 19, 1844.

writer in Dunkekl, and Miss Helen Kea. By an antenuptial contract, _ ~

*iicn was entered into between them, John Fisher, and his father, be- Lord Cuning-

<ame bound to provide 7000 merks Scots, which, to the extent of 5200hame*B>

merks, was, along with a like sum out of a patrimony of 7000 merks

provided by the father of Helen Kea, to be invested in proper security,

the rights to which were to be taken in favour of the spouses, " and

longest liver of them two in liferent, for their liferent use allenarly, and

to the children, one or more, to be procreated of the marriage, in fee."

Tie contract further provided, that, in the event of a child or children

existing at the dissolution of the marriage by the death of either party,

tise survivor should be bound to maintain, clothe, educate, and en

tertain them, suitably to their rank and station, aye and until they should

arrive at the age of twenty-one years, or marriage, whichever should

Uppen first ; and if sons, put them to trades, pay their apprentice-fees,

sod maintain them during their apprenticeship. It was also further pro

vided and agreed to by both parties, " that all and every sum or sums of

Boney, or subjects, both heritable and moveable, that shall be conquest

or acquired during the standing of the marriage, by the mutual industry

of the parties, or otherways, shall be liferented by them, and longest

liver of either of them. And, in case of children, the fee thereof is de

clared to pertain and belong to them, and to be proportioned amongst

tiiem in such way and manner as their father shall direct by write, and fail->
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No. 11. ing thereof equally." It was declared that all above the foresaid 10,400

^T To-ig44 merks was to be deemed conquest.

Hsher's Tru»- Of the marriage there were born four sons. James Fisher, the eldest,

tees t. u er. an(j jonilj Henry, and George Fisher. John, the second son, died in

testate, and unmarried.

The marriage was dissolved by the death of John Fisher, the father,

on the 19th July 1803, leaving a considerable heritable and moveable

succession. In exercise of the power of distribution reserved to liim by

the marriage contract, he had invested a part of his funds in bonds, which

were taken payable to himself and his wife in conjunct fee and liferent,

and to his children nominatim in fee. Mr Fisher was for many years

survived by his wife, Helen Kea.

George Fisher was eight years old when his father died in 1803. He

went abroad in 1811, when sixteen years of age, and he died in 1823.

He left a daughter, Helen Anna Fisher, who, at the time of his death,

was five years old. Shortly after her father's death, her uncle, Dr Henry

Fisher, was appointed tutor-dative to her ; and upon her attaining puberty,

she chose her uncles, James and Dr Henry Fisher, to be her curators.

Previous to 1839, when she attained majority, she was married to Mr

William Fisher of Ferryhill.

James Fisher, the eldest son, had attained majority before his father's

death. He was confirmed executor to his father, and took upon himsel:

the management of the whole funds and estate for behoof of the widow

and also for his own behoof and his brothers. Mrs Fisher enjoyed th«

liferent of the whole of her husband's estate till her death, and maintainec

and brought up the family.

Part of John Fisher's estate consisted of the lands of Hillhead, and :

house and garden in Dunkeld. These subjects had been disponed in Juli

1791 by John Kea, the father of Helen Kea, " to and in favours of th

said Helen Kea and John Fisher, in conjunct fee and liferent, and lorige

liver of them, and to James Fisher, their eldest son, his heirs or assignee

whatsoever, heritably and irredeemably in fee." The disposition bore t

be granted for love, favour, and affection to Helen Kea and John Fishei

and certain other causes and considerations. It appeared, however, fror

a bond granted by John Fisher some days after the disposition, tha

although the latter deed bore to be granted for love and favour, yet tliz

Mr Fisher had purchased the house and garden for the price of £24 C

and that Mr Kea was to " give me, my spouse, and son, his lands of HCil

head, valued by him at £500 sterling, on my paying him £200;" an

Mr Fisher accordingly granted a bond for £440 to Mr Kea in liferem

and certain of his grandchildren therein mentioned in fee. The titles i

these subjects were, after the sale, retained by John Fisher in his o\\

possession, and neither his wife nor son were infeft during his lifetimes.

James Fisher died in 1840, and Mrs Fisher senior in 1841. Mrs Fisla <

had executed a settlement in favour of her surviving sous, under wlaic
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Dr Henry Fisher came to be surviving disponee and executor. He was No. 11.

also a trustee and executor of his brother James. „ T7-;.,.
Nov. 19, 1844.

In 1842, the trustees under the marriage contract of Mrs Helen Anna Fisher'* Tnis-

Fisher brought an action of count and reckoning in reference to herteM v" *"ber.

father George's share of John Fisher's estate. The summons was directed

against Dr Henry Fisher individually, and against him and the other

trustees of James Fisher, as representing James Fisher and Mrs Fisher

senior, and concluded that they should hold count and reckoning with the

pursuers for the intromissions had by them, or those whom they repre

sented, with John Fisher's estate, and George's share of it. In this action

wo questions were specially raised—1. Whether George Fisher was

entitled to legitim at his father's death ; and 2. Whether James Fisher,

while claiming his share of his father's personal estate, was bound to col

late the lands of Hillhead, and the house and garden in Dunkeld. Cases

were ordered on these two points.

The pursuers pleaded ;—

1. In accounting, the defenders were bound to give credit for George

Fisher's share of legitim as at his father's death, with interest from that

date. There was no clause in John Fisher's marriage contract excluding

the legitim, nor were the provisions contained in it declared to be in

satisfaction of that right, and it could not be excluded by implication. In

to far as regarded the obligation to secure the specific sum of 10,400

Berks to the spouses in liferent, and the children in fee, it was not dis

puted that it constituted a proper jus credit! against John Fisher, and so

far diminished the fund for legitim. But all the funds and estate beyond

that amount were left entirely under the control and administration of the

husband, without any obligation upon his part to secure them for the

benefit of the survivor in liferent, and the children in fee. With regard

to these, it could not be maintained that the settlement had the effect of

excluding the legitim.1

2. James Fisher having collated the heritable with the moveable estate

of his father, the defenders were not entitled to exclude from the colla

tion the heritable subjects conveyed by the disposition of July 1791, see

ing that these subjects were purchased by, and belonged to John Fisher ;

and though James was his heir of provision, by virtue of the destination,

he was also heir alioqui successurus. The import of the disposition 1791

'■sas to constitute John Fisher directly as fiar, and not his son James. The

conveyance to John Fisher and his wife was in conjunct fee, and this fee

1 Bell's Princs. § 1587; Ivory's Ersk. 3, 9, 22-23, & 3, 8, 40; Stirling, (EL

rfcies, Vol. I. voce Legitim, No. 1, July 17, 1732;) Burder v. Smith, June 29,

1733, (Elchies, voce Mutual Contract, No. 7, and Craigie & Stewart's Ueports,

p. 214;) More's Notes to Stair, voce Executry, p. 353; Bell's Law Diet, voce

Legitim.
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No. 11. was not controlled or limited to a liferent by the word " allenarly." The

»t 7T~,o... whole value paid for the subjects also was from John Fisher.1
Nor. 19, 1844. r *

Fisher's Trus- The defenders pleaded ;—

tees v. Fisher. j _ gy tjie contract of marriage between John Fisher and Helen Kea,

the whole goods in communion were destined in favour of the spouses in

liferent, and the children of the marriage in fee. It could not be disputed

that, by antenuptial contracts, parents might by express declaration

exclude the legitim, and substitute other provisions in its place; and it

was evident that the same result followed, where the contract disposed of

the whole goods in communion in such a way as necessarily to preclude

the claim. Here, the whole fund out of which legitim could be drawn

was subjected to the liferent of the survivor of the spouses, thus, by agree

ment of the parties, appropriating it to another purpose incompatible with

the claim."

2. James Fisher was not bound to collate the lands of Hillhead and

others, as he was not the heir alioqui successurus to these lands, but

acquired them by singular title from his grandfather. The result of the

transaction by which Hillhead was disponed by Mr Kea, must be taken

to be, that John Fisher paid for the liferent of these lands (which were

valued at £500) the sum of £200, while the right of fee was conveyed to

and vested in James Fisher as a gift from his maternal grandfather.5 The

effect of the disposition was not to vest the fee of these lands in John

Fisher, and they were not taken by James as heir of his father.* If the

fee did not vest in James, it must be held to have vested in the survivor

of the spouses, which equally would exclude the claim for collation. Even

supposing that the subjects in dispute had been a purchase by John

Fisher to the extent of the £240 paid for the house and garden, this was

nothing more than a special provision made to James Fisher by bis father,

in terms of the reserved power in the antenuptial contract, which he was

not bound to collate.

The Lord Ordinary pronounced this interlocutor:—" lmo, Finds that

the children of the marriage between John Fisher and Helen Kea were

barred by the terms of the antenuptial contract of marriage of these par-

ties, dated in 1779, from claiming legitim till the death of the said Mrs

Helen Kea in 1841, she having, by the said contract, an universal life

rent of the whole goods and funds in communion conferred on her, undei

the burden of alimenting, clothing, educating, and fitting out the children

in life : 2do, Finds that James Fisher, the eldest son born of the said

1 Ersk. 3, 8, 35, 36; Madden, Feb. 22, 1842, (ante, Vol. IV. 749;) Burrows,

July 6, 1842, (ante, Vol. IV. 1484.)

* Home v. Watson, Jan. 28, 1757, (5 Sup. 330;) Henderson v. Henderson,

July 26, 1782.

3 Macintosh, Jan. 28, 1812, (F. C. 498.)

* Macgregor v. Forrester, June S, 1831, (9 S. & D. p. 675.)
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marriage, is not bound to collate the lands of Billhead, in respect of the No. 1 1.

title trader which the fee of the same was disponed to James by John Kea, „ T7~" .,

his grandfather; and remits the process and accounts produced to Mr Fisher'.. Trus-

William Moncreiff, accountant, to make up a state of the succession oftee* v- Fisher-

John Fisher in terms of these findings; but supersedes the transmission

of the process to the accountant till this interlocutor is final, or otherwise

till it is reviewed by the Court"*

* '• Note.—The questions which now occur for the consideration of the

Court, arise io an action commenced by certain parties, as trustees for Mrs Wil-

Tjm Fisher, a grand-daughter of the deceased John Fisher, writer in Dunkeld,

afcodied in 1803.

"John Fisher was survived by four sons. The lady for whom the pursuers

id » the only child of George Fisher, the youngest son. George was in infancy

it lis father's death in 1S03. He died in 1823, when he was only a few years

iSore majority. His daughter was then in infancy, and only attained majority in

1539. In these circumstances, although many years elapsed between the death or

CM Fisher and the institution of the present action, the claims of the pursuers are

wt cat off by any pleas of prescription or taciturnity. There appears also to be

M>room for any plea of homologation against tho pursuers.

" The biatory of the family, and the grounds on which the claims of the pursu

er* ire maintained and opposed, are very clearly and satisfactorily stated in the

rertatd caws. Willi reference to these, a short, explanation will suffice as to the

gunnd* of the Lord Ordinary's judgment on the two points discussed iu the

'• 1. The pursuers, on the part of George Fisher's daughter, claim legitim, as

a^r.ble by her father at iho death of John Fisher senior, in 1803, which, I mm

tie 'oof arrear of interest that would be computable, would form a serious claim

•fainit the successors of John's widow, who liferented the whole subjects, and

oijy died iu 1841. To the claim of legitim, it is objected that the whole funds

oat of which it could have been claimed in 1803, were conveyed by an onerous

latenoptial marriage contract between John Fisher senior, and his wife, in 1779,

to bis widow, in case of ber survivance, in liferent, and to the children of the uiar-

ri*?e in fee, and therefore that no legitim was exigible, at least till the widow's

'leatb in lb4l. The pursuers answer, that as the contract of marriage did not

bear that the provision thereby made for the children should be in full of legitim,

it did not exclude the claim of George Fisher for his share of legitim, as in 1803.

" It is manifest, however, that the children could not have claimed legitim in

1303, without diminishing the liferent interest to the extent of one-third conferred

C2 tbe wife by her antenuptial contract of marriage. If that plea were sustained,

it wonM be virtually finding that such a provision to a bride, though one of the

uipolations on which the marriage has been allowed to proceed, is null and

bcaectual in law. This doctrine appears to tbe Lord Ordinary to be of great

isjjortance in the law of parent and child ; aud therefore it deserves very delibe-

rase enquiry whether there be any sound principle in law or good policy on which

i provision to a wife, such as that now founded on, can be successfully challenged.

At present, he finds it difficult to discover any.

- Wlien parties contemplate a union with each other, they have large powers

lv law in making such stipulation before marriage as they think necessary for the

!»!are comfort and prosperity of themselves and their families. They may exclude

tfce legitim altogether, perhaps for a small and inadequate provision. Multo

nagu, then, most it be competent for them to stipulate that the whole common

Rock shall be enjoyed by the parents and survivor in liferent, and descend to the

children in fee only on the death of the surviving spouse. This is truly giving the

children more than legitim, though postponing the period of payment during the

time that the spouses themselves required the use of tbe fund.
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No. 11. The pursuers reclaimed.*

Not. 19, 1844. ,,.*.. , , • ,-

Fisher's 1 rus- Lord Justice-Clerk.—Had this case come before us id an earlier stage, I am

ten v. Fiiher. not prepared to say that I could have concurred in the propriety of the course of

" Suppose it had been provided in such a case as this, that the children should

receive £100 each in fall of legitim at the father's death, no doubt could exist of

the validity of that stipulation ; but surely the provision of the whole common stock

to the family, on the death of the surviving parent, is a much more advantageous

stipulation to the children.

" Hence, if there be no legal principle on which such a contract as the present

can be impeached, it is thought that it is in different views most expedient that it

should be sanctioned and enforced in the administration of the goods in com

munion. It would be contrary to the common interest of families, as .well as to

the just right of parents, if children were allowed to challenge and set at nought

an antenuptial contract securing a liferent of the common stock and conquest to

the parents and the survivor, with a right in fee to the whole of the children.

And it will probably be found that, in general, the provision of a general liferent

to the widow is a most beneficial arrangement for families. The provision would

imply an obligation on the wife (which is here specially expressed) to aliment,

upbring, and educate the family ; and, if so qualified, the liferent of the widow is

often the best mode of securing the permanent benefit and well-doing of the chil

dren.

" The plea of the pursuers, in support of their constituent's claim of legitim,

seems to be rested mainly on the well-known rule, that legitim is never held to Le

compensated or discharged by any separate provision, unless it expressly bear to

be in full of legitim. That maxim in the abstract is indisputable ; but the ques

tion here is, whether legitim can be claimed out of funds, the liferent of which

has been legitimately provided to the wife by an antenuptial marriage contract ?

Have children ever been allowed to reduce or object to such a contract in respect

of their legitim ? On reviewing the authorities, there appears to be no case which

affords any sanction to that doctrine.

" On the contrary, it has been twice ruled in this Court, that when the whole

stock and conquest are settled in an antenuptial contract of marriage on the wife

in liferent, and the children in fee, it bars the legitim, at least as exigible at the

husband's death. This was found in the case of Stirling of Glorat in 17S2, (re

ported in Elchies, voce Legitim, No. I.,) and afterwards in the case of Home v.

Watson, in 1757, reported by Kilkerran, (5 Brown's Supplement, p. 330.)

" But it is said that these decisions are outweighed and overruled by the deci

sion in the House of Lords in the case of Burden against Smith in 1738, reported

by Elchies, voce Mutual Contract, No. 7. The case of Burden, however, is quite

inapplicable to the present question. It is only necessary to read the statement

of the case as argued in the House of Lords, (reported in Craigie and Stewart's

Reports, p. 214,) to perceive that no such question as arose in Stirling and Home's

cases, and as occurs here, conld have been tried there. The whole stock and

conquest were not provided to the widow in Burden's case, but only one-half

thereof, so that there was abundance of free fund left in the other half to answer

the claim of legitim at the date of the father's death. The Court of Appeal cer

tainly found legitim due in that case ; but that decision affords not the most re

mote inference that a settlement, by antenuptial contract, of the liferent of the

* At the discussion in the Inner House, there was no argument upon the view

implied in the first finding of the Lord Ordinary, viz. that legitim was dne on Mrs

Fisher senior's death, neither party having any interest to maintain or dispute it.
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procedure adopted. The interlocutor of the 16th November 1843, Appoints the No. 11.

parties to prepare cases upon the points of legitim and collation ; but there re-

maineil on the record a very serious question, to which the defenders attach great L?0T' . J

importance—a plea of homologation and acquiescence depending upon a variety of tees v. Fisher,

matters of fact, and requiring probably the examination of various witnesses who

acted for the parties, as to their knowledge of the family affairs at the time they

made their enquiries, and as to the object of such enquiries. Although the inter-

locator thus limited the cases, in the most express terms, to the two questions of

lav above stated, the defenders most irregularly made a very great part of their

statements and arguments turn on this point of homologation, in which the pur

suers naturally followed them. Then the Lord Ordinary, on rending the cases,

asked very naturally, in the interlocutor of the 23d May 1844, if the parties in

tended to renounce probation on the question of homologation. A joint minute

srhole conquest on the surviving parent would have been invalid or challengeable

by tbe children.

" It will be remarked, however, in going over the cases, that the brief notice of

tie case of Stirling, in Elchies voce Legitim, is very inaccurate. It is so expressed

i§ to lead the reader to suppose that that case (which occurred in 1732) was ap-

?pd*d. But the extracts from the journals, given by Mr Swinton, show that Stir-

tiits ease was never carried to the House of Lords. The meaning of Lord

Elciiies, therefore, (or of the editor of his decisions,) is, that the point ruled in

Stirling's case in 1732, was overruled by the subsequent judgment of the House

of L.nl- in Burden's case in 1738. But it has been shown that that is a mistake,

and that Borden's case was decided on specialties of its own, which essentially

efetisjniso it from Stirling's, Home's, and the present. Accordingly, Burden's

ease sras never alluded to in the latter case of Home and Watson in 1757, proba

cy because it was known, by all well-informed men in tbe profession, that it was

lot in point.

" Tbe pursuers take one distinction as to the provision here of the liferent of

tbe stock and conquest to the widow, the force of which the Lord Ordinary is at

a loss to perceive. It is said that no adequate stipulations were made in the con

tract of marriage to secure, during the husband's life, the stock and conquest for

tbe widow's liferent beyond the special sum of 10,400 merks Scots, to be invested

in trustees for the future use of the spouses in liferent, and the children in fee.

Bat surely that circumstance cannot affect the widow's provision of liferent when

tbe period for its vesting arises. The administration of the conquest was no doubt

left with the husband during the subsistence of the marriage, of course with a view

to its increase and advantageous management. But when the death of the husband

occurs, and when the fund is capable of being traced and vindicated for the wife's

liferent, ber claim cannot be affected by the mode in which it was previously in

vested or used by tbe husband for the common benefit of the family.

" IL Tbe other question argued in the revised cases relates to the demand of

ike pursuers on the defenders, as now in right of James Fisher, the eldest son of

ebn, to collate the lands of Hillhead, acquired by James Fisher from his grand-

ber. On the grounds stated in tbe defenders' case, it is thought that there is

ao room for collation. The subjects in dispute were conveyed to James in fee by

his grandfather, John Kea. It is true that John Fisher paid £200 of the price of

the lands of Hillhead, but as that property was estimated as worth £500, the

payment of £200 is manifestly the portion of the price corresponding with the

value of John's liferent.

" There was also included in the conveyance by John Kea to bis grandson

James, a house and garden at Dunkeld. As the history of this subject is not

specially detailed in the cases, it is left to parties to be further heard on it, if they

see cause."
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No. 11. was then given in, stating that the parties consented to take judgment on the

"~-~ points of legitim and collation, to which the caseB ought to have been confined,

Fisher's'Trus- k«t reserved the right to lead proof on the other points in the cause,

tees v. Fisher. His Lordship, on advising the cause, had not recollected this procedure, and

gives his opinion at once and decidedly in the note against the plea of homologa

tion. Of course any opinion on that question is premature and out of place, be

cause, first, The cases were ordered on the two points of law ; and, second, The

parties have proof to give on that question, if necessary. Now that the points of

Jaw have been argued, and have received decision, I am willing to give judgment

upon them ; but I regret the shape the cause took in not clearing the case of a

qnestion of fact, which might supersede all points of law, viz., a deliberate adop

tion of, and settlement of all claims, under the deed of old Mr Fisher ; and this is

the more to be regretted, if our opinion on one point shall lead after all to an en

quiry and proof on the point of homologation.

Upon the first point, the claim of legitim, I have no doubt whatever. Before

marriage, a man is the free and uncontrolled proprietor of his whole disposable

means and fortune, whether actually possessed or acquired. He is at liberty to

enter into any obligations he chooses as to such property, and most certainly he i9

in a condition to contract cffectnally in favour of an intended wife, any obligation

he thinks proper, over the whole property which may then, or at any future time,

be at his disposal. Such obligation is a proper debt, and a debt, therefore, under

an onerous contract antecedent to marriage, which must be fulfilled before any

claims to children can arise. If the obligation entered into before marriage is to

settle his whole property on his wife, whether in fee or liferent, that is a valid and

effectual obligation, which, in competition with the claims of the children, must

be fulfilled. The marriage, which leads to the birth of children, takes place on

the faith and in respect of that obligation. The children are born, and come into

legal existence after that onerous and valid obligation has been contracted in

favour of their mother ; hence they cannot subsequently obtain rights, by reason

of being children of that marriage, which are to compete with, or narrow, or

exclude to any extent the effect of the obligation in favour of the mother, pre

viously contracted.

To contend, therefore, that a man before marriage cannot effectually secure, his

intended wife in the liferent or fee of all his disposable property, by reason of the

rights of legitim, which may emerge by the birth of children by that wife, is really

an absurdity ; and although some parts of the argument seem to point to that

result, yet the plea seriously maintained seems to be, that an express exclusion

of the legitim was necessary to give effect to the obligation in favour of the

wife. This is a complete fallacy, and in truth does not vary the question,

which is one of competency before marriage to contract an onerous debt. 1. Ex

clusion of the legitim is only necessary where a provision for the child is intended

to be substituted for it, and to be in lieu of it ; and this is the meaning of the ge

neral expressions quoted from Mr Bell, who is treating of the right of children

to legitim, notwithstanding provisions in their favour not declared to bar a

claim for legitim on the death of the father. 2. When the father, before marriage,

contracts the obligation as to his whole means in favour of the intended wife, lie

thereby constitutes an onerous debt, which must be satisfied before there can be

any fund for legitim, and hence the obligation excludes it of necessity ; and there

is no leason for any express exclusion, for then; is no fund to which any provision
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in lien of legitim, which is a claim at the father's death, could be applicable, and No. 1 1 .

no proTwon to be made in lien of such claim. ,«,„..

. . . . . -r , ^ •• . i L j. • . t • • NoT- 19> 1844.

I concur entirely in the Lord Ordinary s remarks on the decisions. It is quite Fisher',, Tms-

trne that the terms of the interlocutor, which seem to suppose legitim might be tees v. Fisher.

claimed at the death of the wife, are not quite correct. Legitim is a claim emerg

ing at the father's death, when, by antenuptial contract, he provides the whole to

tiie wife in liferent, and to the children after her death in fee. He disposes, by

onerous obligation, of the whole funds in such a way as to exclude the claim of

legitim, and thereby gives himself the power to substitute this other provision in

favour of the children ; bat we are informed by both parties, that the terms of the

interlocutor could not have any practical effect.

Od the second point, the question of collation, raised in this case, I am unable

ti concur in the interlocutor.

Looking to the facts proved by the deeds, I must hold the property in question

to be a purchase by John Fisher the elder. That it was made on easy terms,

(trough the attachment of the wife's father towards his daughter, her husband, and

their son, may be true. But still it was a purchase for a price, in the disposal and

application of which old Mr Kea had a great interest, as a provision for other

descendants who might not be so well provided for.

Then I am of opinion that, by the terms of the conveyance, the fee was in the

hl.her. There is always room, doubtless, for great discrimination and nicety as

to this class of cases, and one must carefully attend to the distinctions settled by

prenoM cases, which distinctions seem to me to rest on broad and marked grounds

ofT&riancein the terms employed in the conveyances.

1. J: its been contended that the fee was placed in the wife by this deed. This

afpears to me to be adverse to principle and all authority. It is just such a case

as tint stated by Erskine, in which he holds that a conveyance, exactly in the

same terms, puts the fee in the father, and that although the child of the marriage

a called nomination. I stated my opinion fully on this class of cases in Madden

t. Carrie, and need not repeat the grounds of that opinion. The terms of the con

veyance in Forrester were quite different ; and the difference is as marked between

this case and Burrows, in which the terms of conveyance following the conveyance

of conjunct fee and liferent, gave to the survivor separately a fee, by calling in the

heirs of the survivor.

2. It was contended that the fee was in the son, James Fisher. I think that

plea quite untenable. The case on this deed is the very one chosen by Erskine

;-. order to illustrate and bring out the operation of the settled rule of law, which

places the fee in the father, notwithstanding the son is called nominatim in the

deed, unless there is in the deed itself other and clear evidence of the intention to

itate the fee in the son. If the fee is not in the wife, then it makes no difference

that there is a conjunct fee and liferent for the benefit of a liferent to the wife.

On the latter question, therefore, on which I entertain no doubt, I think the inter-

iecotor should be altered.

Lord Medwtn.—In 1779, an antenuptial contract of marriage is entered into

between John Fisher and Helen Kea, by which each party was to provide 7000

merks, and of this, 10,400 merks were to be laid out on proper security in favour

of the spouses for their liferent use allenarly, and the children of the marriage in

fee, the survivor of the spouses being bound to maintain and educate the children ;

and also it was provided—(His Lordship read the clause as to the conquest.)
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No. 1 1. The husband died in 1803, leaving considerable funds, both heritable and move-

—— able, which were liferented by his widow, who survived till 1841.

Fisher's Trus- ' The pursuer, in right of her father, who was a son of the marriage, claims

teas v. Fisher, legitim, with interest from 1803. The Lord Ordinary has not found that legitim

was excluded l>v the antenuptial contract, in which there is no clause to tbat

effect, but he has found that the widow having liferented the whole funds, tbe

claim for legitim is necessarily excluded till her death ; so that, although it may

vest on the death of the father, the subject is so situated as not to be available to

tbe child, and therefore interest cannot run upon it during the subsistence of the

liferent. It was competent for the parties to introduce the clause as to the con

quest into their marriage contract, giving the liferent to the survivor, and tbe fee

to the children ; and moreover, as they provided for the maintenance, education,

and putting out into the world of the children by the survivor, they might have

specially excluded the children's right to legitim, so this has at least been effec

tually postponed, though not held to be excluded, by giving the liferent of the

whole to the widow. I should rather have been inclined to hold that, under the

provisions of this contract, which disposed of the whole goods in communion by

giving the fee to the children, burdened with the liferent of the survivor, the claim

to legitim was necessarily excluded, and that each child took his share as fiar on

the dissolution of the marriage, and at the expiration of the liferent. It will pro

bably, however, come to the same, to state it as a claim for legitim, with interest

only from the death of the widow. The parties have treated it as a case of legitim—

so the Lord Ordinary has found—that is not reclaimed against, and we must so

hold it.

The next point regards the collation by James Fisher, and whether it should

include the heritable subject in tbe deed of July 1791, by which John Kea con

veyed his lands of Hillheail to Helen Kea and John Fisher in conjunct fee and

liferent, and longest liver of them, and to James Fraser, their eldest son, his heir;

or assignees, in fee. It is pleaded that, as James acquired these lands by a singu

lar title from his grandfather, John Kea, he is not bound to collate them, and thi:

plea has been sustained. The subject was valued by the seller at £500, but bi

made it over for £200, which is assumed to be the value of the father's liferent

the conveyance being substantially intended as a gratuitous gift for James by hi

grandfather Kea.

There is some difficulty in this view. I have already noticed that I incline t<

doubt whether there is room for collation at all, and whether the right does no

depend on the provision in the marriage contract which destines the fee of th

conquest to the children of the marriage. But, holding that collation applies, is i

conquest by the spouses, or specially destined by the grandfather to James, hi

grandson, so as to exclude collation on that ground, giving it to James as dispone

of his grandfather? This seems the view of the Lord Ordinary; but I have

difficulty in so viewing it. The narrative of the deed contradicts this supposition

as it bears to be granted " for the love, favour, and affection which I have and bet

to Helen Kea, my youngest lawful daughter, and to John Fisher, her husbanc

and in respect of certain other causes and considerations.'* These other were th

payment of the £200. But there is not a word of favour to James, the dispone

alleged to be chiefly favoured ; and, in terms of this narrative, Helen Kea is tli

first disponee named, then her husband, showing, I think, in whose favour th

abatement of the price bad been made,—not of the grandson, to secure tbe liferei
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to his daughter. The bond which Fisher grants for the price bears that it was No. 1 1 .

a purchase by him ; and I cannot help thinking that the further destination in fa-

roar of their eldest son was at the instance of the father, and following out the Fisher's Trus-'

plan of his settlement for his children, and not of the grandfather at all. In Art. tees v. Fisher.

VIII. of Condescendence (p. 26) are noticed four personal bonds, amounting to

£4500, specially destined to certain of the sons after the death of the father, and

expiration of the liferent of his wife; £1500 to James and John; £1000 to

Henry, and George £1500; to Henry £500, and George £1000; £500 to Hen

ry. It was natural that he should make his eldest son liar in the heritable sub

ject i he had acquired, as part of the provision he meant for him in terms of the

marriage contract, after the death of the survivor of him and his wife. In all the

personal bonds he reserved full power to uplift and discharge the amount ; and

by law be had the same power over the heritable property so destined, as, when

" i father takes a right to himself and his son nominatim, and to his son's heirs,

he continues the only fiar, and the son is barely an heir-substitute to him, though

he should be infeft by his father in the right." 1 I think, then, the fee was in the

father, as a purchase by him. Here, too, I may notice that Fisher never infeft

hi* son, nor delivered the deed to him, retaining it in his power to dispose of the

sahject at bis pleasure. Had it really been that the grandfather meant the con

veyance for his grandson, selling the liferent only to his son-in-law, he would

have stated this in the narrative, and the destination would have been to Fisher

and h>s wife in liferent, and his son in fee, instead of putting his daughter fore

most in the conveyance, and then her husband, and confining the cause of grant

ing it to bis favour of them alone, without any notice of his grandson. Now, this

leaves the presumption strongly in favour of the supposition, that the son's name

appears solely at the desire of the father, who had acquired right to the subject

by purchase, though no doubt on favourable terms, as the husband of his daugh

ter. I have examined the cases referred to at the pleading, and this is the result

I have arrived at. I think, then, that the father was fiar of these subjects at the

time of his death, and that his son James was heir alioqui successurus in them,

although, ex figura verborum, he may have a title under the deed of his grand

father. I am inclined to hold that, viewed as a case of collation, he must collate

Hillhead.

Lord Moncreiff.—I am of opinion, in the first and leading point of the case,

that the claim of legitim cannot be maintained. It appears to me to be a very

clear matter, that the entire liferent of the whole of the husband's property hav

ing been settled by antenuptial marriage contract in favour of his wife, if she

should survive him, there could not possibly be any fund from which legitim could

be claimed at the husband's death, otherwise than subject to the full satisfac

tion of that liferent as an onerous debt. The legitim can only be claimed from

the free personal estate of the father at his death. But as, by onerous contract,

he had given to his wife the liferent of his whole property after his death, that

debt must necessarily be paid, before there could be any such free estate. I agree

that this excludes legitim altogether.

The question of collation here raised is attended with much difficulty. I have

hesitated, and still hesitate, on that question. At first, I was very much influ-

Ersk. 3, 8, § 35.
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No. 11. enced by the argument of the defenders, that the property came to the deceased

from his maternal grandfather. But, though this may be true as matter of fact,

Hsher'sTrui.- I am novv satisfied that it was a purchase from Kea, and, by the nature of the title

tees v. Fisher, by which it came to the deceased, it must be considered as coming to him by his

father, unless the fee was either vested in himself or in his mother. This is the

difficult point of the case.

None of the cases quoted appear to me to come fully up to the present case.

In M'Gregor v. Forrester, it was to the husband and wife " in conjunct liferent

during all the days of their lives, and to the longest liver, and their heirs and as

signees in fee." This was held to be to the heirs of the longest liver, and to place

the fee in the survivor. In Madden, it was to the husband and wife, " and longest

liver, in conjunct fee and liferent, and the heirs of the marriage—whom failing,

his or her heirs or assignees," &c. As the heirs of the marriage were neces

sarily the husband's heirs, the fee was held to be in him. In Burrows, it was to

the husband and wife " in conjunct fee aud liferent, and to the survivor, and their

heirs ;" and the fee was held to be to the survivor. Then, in Mackintosh, it was

simply to the husband and wife, " and the longest liver of them in liferent, and to

Janet Mackintosh, their daughter, and her heirs, &c, in fee ;" and this was held

to be a fee in the daughter.

The present case differs from them all. It is (Record, p. 41) to " the said

Helen Kea aud John Fisher in conjunct fee and liferent, and longest liver of

them, and to James Fisher, their eldest sou, his heirs and assignees whatsoever,

heritably and irredeemably, in fee." In none of the cases were all these things

combined.

If this destination to the son nominatim be held to be equivalent to " the

heirs of the marriage," it may be within the principle of the case of Madden ;

and I rather lean to this opinion. But if the calling of the nominatim heir

precludes this inference, I should see no alternative but to hold the fee to be in

that son.

The passage in Erskine, S, 8, 35, (Pursuer's Case, p. 35,) seems to me hardly

to solve this, as it does not relate to conjunct rights to husband and wife, but to

a very different case, of proper conjunct fees to two strangers in the first instance,

and then to father and son, as two parties simply joined together in words. It is

in the paragraph which precedes that which explains the effect of rights in con

junct fee and liferent to husband and wife, and children or heirs.

Lord Cockburn.—I agree with the rest of the Court upon both points.

Their Lordships accordingly pronounced this interlocutor:—" Adhere to

the interlocutor of the Lord Ordinary in so far as regards the first finding

therein ; alter the said interlocutor in so far as regards the second finding,

and find that the lands of Hillhead must be collated ; recal, in hoc statu,

the remit to the accountant, and remit to the Lord Ordinary, before re

newing the remit to the accountant, to dispose of any plea of homologation

that may now be competently stated by the parties, and reserve all ques

tions of expenses.

Graham and Webster, W.S.—Alex. Girroun, S.S.C.—Agents.
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Thomas Innes, Pursuer.—Marshall—Inglis. No. 12.

Lieut.-Colonel John Gordon, Defender.—Rutherfurd—Deas. Noy 20 * ,

Innea v.

Superior and Vassal—Non-Entry—Jus Tertii—Accretion.—In a declarator Gordon.

of non-entry—Held, 1. Generally—That where the pursuer had an ex facie title

inj was infeft in the superiority, and there was no competing claimant, the defen

der (the vassal) had no title or interest to object to the pursuer's title : 2. In par

ticular—That the vassal could not object to, or call for production of the title of

aptrty whom he or his author had once recognised as superior by taking an entry

from him : 3. That it wasjus tertii for the defender, not being an heir of entail, to

plead the prohibitions of an entail against the validity of the conveyance by which

tie pursuer acquired right to the superiority : 4. That a title to a specified fen

der, payable *• out of certain lands belonging in property to A B of Barra, with

tie right of superiority of the said lands out of which the said feu-duty is payable,"

*u, in the circumstances, a sufficient title to the superiority of Barra ;—Circum-

• .no-! in which this held : 5. That a procurator)' of resignation granted by a

party nninfeft was, with the title made up on it, validated accretione by the subse

quent infeftment of the granter.

This was a case of a declarator of non-entry defended on the ground Nov. 20, 184^.

that the pursuer had not a valid title to the superiority. j ~

The estate to which the question related was that of Barra. The Lord Cuniiig-

state of tie titles was as follows :— haDoe'w

The Lords Macdonald held the superiority, as part of the Macdonald

estates, under an entail executed in their favour, in 1726, by Kenneth

.Mackenzie, who purchased them for their behoof in 1724, when brought

to sale by the Commissioners of forfeited estates. This deed, after the

entailing clauses, contained a provision that it should, notwithstanding,

be lawful for the heirs to sell or burden the estates with certain enume

rated debts, and also to contract debts, and for each heir to sell or bur

den for such debts as should remain unsatisfied on his succession. This

entail was not recorded till 1836.

The late Roderick M'Neill was the last entered vassal, and his entry

vas by charter of confirmation, in 1818, from Alexander Lord Macdon

ald, the admitted superior at that time. Roderick died in 1822, and was

succeeded by his son of the same name, who shall be distinguished as Colo

nel M'Neill. In 1825, Godfrey Lord Macdonald, who was infeft upon a

Crown charter as next heir of tailzie and provision to Alexander, sold the

superiority to Colonel M'Neill, under reservation of a right to dispose of

the liferent of one half to any one he chose, for the purpose of creating

a freehold qualification. In implement of this transaction, which was

entered into by minute of sale, Lord Macdonald, in 1827, executed a

procoratory of resignation of the superiority in favour of himself, his

heirs and assignees, upon which he obtained a Crown charter. In 1828,

he executed a disposition of the superiority, under burden of the liferent

of one half to his eon Alexander, in favour of Colonel M'Neill, and
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Gordon.

No. 12. assigned the Crown charter and precept, upon which Colonel M'Neill

Not 80 181* t0°k infeftment the same year in the half not liferented ; and he (Lord

innes v. Macdonald) also at the same time executed a disposition in favour of liis

son Alexander of the liferent of a half, assigning to him the precept in

the Crown charter, to the effect of giving infeitment therein, which was

done.

In 1833, Godfrey Lord Macdonald died, and was succeeded by his

son Wentworth, who expede special services, and completed titles, 1st,

as nearest and lawful heir of line to his father, in certain lands unconnect

ed with Barra ; and 2d, as heir of tailzie and provision of his father in

inter alia the superiority of Barra, under the entail executed in 1726.

The titles stood in this situation till 1836, when the estates of Colonel

M'Neill were sequestrated under the Bankrupt Act. Mr Barstow, the

trustee in the sequestration, brought the estate of Barra, both property

and superiority—the latter, of course, subject to Alexander Macdonald's

liferent in the one half—to public sale in 1839. The superiority was

purchased by Mr Donald Home, on behalf of Mr Thomas Innes, the

pursuer ; and the property by Colonel John Gordon, the defender.

The title of Mr Innes, the pursuer, was made up in this way. 1st, As

to that half of the superiority in which Colonel M'Neill had taken in-

feftment—viz. the half not liferented—he and Mr Barstow executed a

disposition in favour of Mr Home in March 1841. To this deed, Went

worth Lord Macdonald was made a concurring party, in consequence of

his father's disposition to Colonel M'Neill in 1828 having been lost. 2d,

As to the other or liferented half in which Colonel M'Neill had not been

infeft, Lord Macdonald executed a disposition of it to Mr Home, witb

consent of Colonel M'Neill and Mr Barstow, and assigned to him the

precept in the Crown charter of 1827, on which he was infeft in Sep

tember 1841.

Mr Home obtained a Crown charter of resignation, dated 2d June

1841, comprehending the whole superiority, proceeding, so far as re

garded the liferented half, upon a procuratory executed by himself or

ISth May 1841, in favour of himself, his heirs and assignees; and, «

far as regarded the other half, upon the procuratory in the disposition

thereof in his favour by Colonel M'Neill and his trustee. On 21st Jul]

1841, he executed a disposition, in which he acknowledged the trust il

his person, and conveyed the whole superiority to Mr Innes, and assign*

to him the unexecuted precept in the Crown charter of 2d June 1841, oi

which he was infeft in September following.

On 2d February 1842, Mr Innes obtained from Alexander Macdonali

a renunciation of his liferent.

It was subsequently discovered, that in Lord Macdonald's dispositii

in 1841, as to the liferented half, the service, under which he acted i

granting it, was erroneously described as a general service. With th

view of correcting this mistake, a new disposition to Mr Home of th
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same subject was obtained from him in October 1842, in which his ser- jj0> j2.

rice, as heir of line to his father, was narrated. This deed again assigned

the precept in the Crown charter of 1827, and Mr Home was again in-|n°*'s '

feft upon it in October 1842. Gordon.

In 1843, the present action of declarator of non-entry was raised

against Colonel Gordon. The action related solely to that half of the

superiority which had been liferented by Alexander Macdonald, Colonel

M'Neill standing as entered vassal in the other half. The titles above

mentioned, subsequent to 1818, were produced, but none prior to that

date.

The defender admitted the lands to be in non-entry, and defended solely

Bpon the ground of the invalidity of the pursuer's title. His objections to

tite title and pleas in defence were in substance, 1st, That the title-deeds,

prior to 1818, had not been produced. 2d, That the conveyance of the

superiority to Colonel M'Neill by Godfrey Lord Macdonald, in 1828, was

a contravention of the entail under which the Lords Macdonald held it.1

3d, That the disposition of 1828 had not been produced, nor its tenor

proved.2 4th, That the dispositions by Wentworth Lord Macdonald to

Mi Home, in 1841 and 1842, were null, upon the assumption that his

ancestor Godfrey, whom he represented, had been divested of the supe

riority in favour of Colonel M'Neill in 1828. 5th, That the superiority

in question was not contained in the titles of the Lords Macdonald prior

to the procuratory executed by Godfrey in 1827, into which it had been

unwarrantably introduced. (The ground of this objection was, that there

vas no sufficient identification of the superiority in the entail of 1726.

The words in that deed which were referred to as embracing it, were

these—" Together with a feu-duty of forty pounds Scots yearly, payable

to the late Sir Donald Macdonald, out of certain lands belonging in pro

perty to Macneil of Barray, with the right of superiority of the

aids lands, out of which the said feu-duty is payable.") 6th, The pro-

caratory executed by Mr Home in May 1841, was null, he not being

then infeft. His infeftment in September 1841, upon the precept of the

charter of 1827, was null, in respect it proceeded in virtue of Lord Mac-

donald's disposition in 1841, which assigned a general service admitted

never to have been expede. And 7th, The pursuer's infeftment in Sep

tember 1841 was bad, in respect it proceeded upon a charter following

on a procuratory executed by Mr Home when not infeft ; and this could

not be cured by Mr Home's subsequent infeftment in October 1842, the

doctrine of accretion not applying.3

The pursuer answered—1st, That the defender's author having taken

an entry from Lord Macdonald in 1818, the defender could not impugn

1 20 Geo. II. c. —

' 4 Ersk. I., § 56, and II., 1, § 11 } Maxwell, Nov. 9, 1742, (M. 15,820.)

* 2 Ersk. VII., §§ 3 and 4 ; 1 Hell's Com. 698-9.



144 CASES DECIDED IN THE

No. 12. his (Lord Macdonald's) title, and was not entitled to call for produc-

20~~l&l* ti°n-1 ^d, That it was jus tertii for the defender to plead the entail,

iiinesv.' which, at any rate, permitted sales.1 A vassal was in perfect safety

Gordon. to ^g an entry from a party producing an infeftment in the supe

riority, and was not entitled to scrutinize his title, as no defect in it

would invalidate his (the vassal's) entry.3 3d, That the existence and

terms of the disposition of 1828 sufficiently appeared from the other deeds

produced. 4th, That by the disposition of 1828, Colonel M'Neill acquired

only a personal right to the half of the superiority to which the action

related, infeftment having been taken by him in the other half only, and

a personal right did not exclude a second conveyance.* 5th, The supe

riority of Barra was sufficiently specified in the entail of 1726—the

property of Barra having been uninterrupted in the family of the M'Neills

for upwards of a century, and the feu-duty specified in the entail exactly

corresponding with that which they had always paid for Barra ; an infeft

ment in the right of superiority of lands was a good title to pursue decla

rator of non-entry.5 Cth and 7th, That although a valid procuratory of

resignation could be granted only by a vassal infeft, yet a procuratory

granted by one not infeft was validated with all that had followed accre-

tione by his subsequent infeftment.6

Cases were given in, on advising which the Lord Ordinary pronounced

the following interlocutor :—" Finds that the title-deeds and writs pro

duced by the pursuer sufficiently establish that he now has an apt feudal

title in his person to the superiority of the lands libelled on, at least in a

question with the defender as the successor of Colonel Roderick M'Neill

of Barra, who was the eldest son of Roderick M'Neill, the vassal last

infeft: Therefore sustains the said title and repels the defences, in so far

as founded on objections thereto; and in respect the record and the cases

relate entirely to these objections, finds the pursuer entitled to the ex

penses hitherto incurred, and remits the account thereof to the auditor to

tax and report, and decerns : Quoad ultra, and before further answer,

appoints the case to be enrolled in the motion-roll quam primum, that the

parties may be prepared to state whether any other pleas hinc inde are to

be insisted on, or if the terms of entry can now be adjusted so as to super

sede proceeding on the penal conclusion of the libel." *

1 Mackenzie, July 10, 1838, (16 S. 1326.)

• Campbell, Feb. 5, 1760, (M. 7783 ;) Houston, Jan. 23, 1781, (M. 8794.)

• 2 Stair, 4, § 6 ; 2 Ersk. 5, § 41 ; Gibson-Craig, July 10, 1838, (16 S. 1332, and

2 Robinson's App. Cases, 446.)

4 Bell, June 22, 1737, (M. 2848.)

5 Gardner. Feb. 9, 1841, (ante, Vol. III. p. 534.)

6 3 Stair, 2, § 2 ; Young, Jan. 16, 1844, (ante, Vol. VI. p. 370 ;) 1 Craig, 16, §

31, and 2, 1, § 6, and 2, 19, § 8; Dirleton, p. 106, and Stewart, p. 177; Gibson-

Craig, ut sup.

• " Note.—The very clear and satisfactory exposition and discussion of the

pursuer's title to the superiority libelled on, contained in each of these papers, in

 



COURT OF SESSION. 145

The defender reclaimed. No. 12.

Lobd Mackenzie.—I am for adhering to the interlocutor. If a party acquires Not* 20> J844*

a good title as vassal, by obtaining an entry from the only person claiming to be Gordon*.

a great measure supersedes any explanation on the part of the Lord Ordinary as

to the grounds of the preceding judgment. It is sufficient to mention, that six

objections to the superior's title are stated by the defender, and that all of them

»ppear to be satisfactorily obviated by the answers in the case for the pursuer.

TLe Lord Ordinary, therefore, shall state his views in a few sentences.

" I. The defender confessedly is the vassal in the lands of Barra. It is not

i-leged that he has any right himself to a holding under the Crown. On the

contrary, it is admitted that the father of the defender's predecessor, Colonel

M'Neill, took an entry from Lord Macdonald in 1818.

" 2. As the defender derives right from Colonel M'Neill, he cannot maintain

»ny plea against Lord Macdonald's title to the superiority which Mr M'Neill

wuald have been barred from urging. In particular, the defender could not ques

tion Lord Macdonald's right to the superiority, which M'Neill had recognized.

Bat truly there is no objection to Lord Macdonald's right. The ancient infeft-

ment of his Lordship's predecessor, as well as the more recent title, expede to ' a

(en-duty of .£40 Scots yearly, payable to the late Sir Donald Macdonald, out of

certain lands belonging in property to M'Neill of Barra, with the right of

inferiority of the said lands, out of which the caid feu-duty is payable,' is a title

to the dominium directum of these lands, which, upon the authorities quoted in

the pursuer's case, is altogether incontestable.

" 3. The transmission by Lord Macdonald to Colonel M'Neill is equally valid

and veil established. It is true the disposition went aroissing ; but as the noble

^ranter's (accessor concurred with Colonel M'Neill and his trustee in giving a

new disposition to the pursuer, the mere want of the first disposition was thus

osiiited.

" 4. The objections urged to the title thus granted by Lord Macdonald to Colo

nel M'Neill on the Entail Act of 20 Geo. II., are quite untenable. It is said

that the sale to Colonel M'Neill was contrary to the said Act, entitling superiors

of entailed lands to sell to vassals, in consequence of the liferent of one-half of

the superiority in question being conveyed to the Honourable Alexander Mac

donald, who was not the vassal. But, (1.) That would not invalidate the con

veyance of the fee to Colonel M'Neill, who was the indisputable vassal in the

lands. (2.) The power given in this entail to make partial alienations for spe

cific purposes, (quoted in the pursuer's case,) is of itself a sufficient answer to the

objection. (3.) The objection is Jus tertii to a third party like the defender, the

vassal, so long as the alienation remains, as it does, unchallenged by a competent

p»rty.

" It is notorious to all lawyers, that there is not a law in our statute-book

■ore easily and constantly evaded, than the Act authorizing the sale of entailed

superiorities to vassals ; and the present certainly is not a case in which the

•eries of conveyances, founded on by the pursuer, can be objected to by way of

exception.

•• 5. The objection to the pursuer's feudal title, as proceeding on the resignation

of Mr Home, at one time ineptly infeft, is now entirely obviated. Mr Home

unquestionably purchased the superiority from Colonel M'Neill's trustee for an

oixsrous cause. At first Mr Home, the pursuer's immediate author, got a convey

ance frc,m the trustee with consent of Lord Macdonald and Colonel M'Neill, but

with a wrong recital of Lord Macdonald's retour. Without taking infeftment on

that conveyance, Mr Home granted a procuratory of resignation in his own favour,

»"d expede a Crown charter thereon. He then conveyed to the pursuer, assigning

the open precept in the Crown charter, and on it the pursuer's sasine proceeded.

Had bis title remained in this state, it would obviously huve been liable to a double

Iv
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No. 12. superior, though it afterwards turn out that he had not a valid right, it seems Jus

terlii for the vassal to object to the superior's title. Is a vassal entitled in every

In°nes t ' case °* non-entry, to rip up the whole question of the superior's title ? If so, the

Gordon. superior is placed in an extremely unfortunate position ; for if he gains, he gets

no judgment except as to the one vassal; it is not effectual to him against any

one else. I think the view of the Lord Ordinary is correct throughout. As to

the entail, if the decisions are right which hold that it is jus tertii for a party, not

an heir of entail, to plead the entail to the effect of excluding a vote, they must

apply a fortiori to a party stating such a plea as an objection to a declarator of

non-entry. As to the disposition of 1828, 1 could not hold proof of its tenor com

petent without a process of proving of the tenor ; but the title here stands good

on other grounds, and so it is not necessary to enter into that question. I concur

in the views of the Lord Ordinary.

Lord President.—I think the interlocutor well founded. The plea of jus

tertii is quite settled, and as to it 1 don't entertain the slightest doubt. As to the

disposition of 1828, we cannot hold that there is an equivalent to a proving of the

tenor, but a proving of the tenor is not necessary. As to the entail, there is no

allegation that there were no debts at the date of the sale. Colonel M'Neill, to

whom the superiority was sold, was the vassal in the lands, though not infeft.

Lord Jeffrey.—I hold the same views. The passages from Stair are con

clusive—that a vassal is not entitled, when an entry is required or offered, to ob

ject to the title of the superior, unless it is so recent that there has been no

exercise by him of the right of superiority. The case of Gibson-Craig is the

strongest of all cases, and was affirmed in the House of Lords. That case shows

that the vassal has no interest to object, because if he take an entry from, the

objection ; first, from the misrecital of Lord Macdonald's retour in the conveyance

to Mr Home, and from the resignation in the charter being inept, as proceeding

from a party uninfeft. Bnt these objections were effectually removed by Mr

Home getting a new and unexceptionable conveyance from Lord Macdonald, on

which he was infeft in September 1841.—(See Nos. 8 and 11 of process.) Mr

Home's new title accresced to the pursuer's title, and rendered the right of that

party complete. In what case can accretion take place, if it does not receive

effect in the present case ? The foundation of the doctrine is well explained by

Professor Bell, sec. 881. When a party having a personal and equitable right to

land, dispones it before infeftment, and the disponee takes sasine, it is at first

null as flowing a non habente potestatem ; but if the granter is afterwards infeft,

that sasine draws back, and removes the nullity. The present is a case in point.

There is no doubt Mr Home had a personal and onerous right to the superiority.

When, therefore, he got a correct disposition and sasine, his title accresced and

validated the previous right flowing from him.

" The case of Young and Leith, (16th January 1844,) is referred to by the

defender, as an example of a case in which a resignation by a vassal uninfeft was

held to invalidate a title. That general doctrine is now supposed to be incontes

table. But if General Gordon had at any time of his life been infeft a second

time, on a title as unexceptionable as Mr Home's, his settlements would probnMy

have been unchallengeable.

" Finally, the defender has pleaded that the second sasine of Mr Home is not

mentioned in the summons. But there was no occasion to specify it. The sum

mons libels generally, that the pursuer is superior of the lands, conform to his

charter. He neither specifies the first or second infeftment of Mr Home, but

founded on it afterwards on record, to obviate an objection urged by the defender,

and it is thought he was not bound to do more."
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apparent superior in the exercise of the right, though his title may be afterwards No. 12.

minced, the vassal's title is good. The vassal has therefore no interest to chal-

lenge the superior's title. As to the objection founded on the entail, it is clearly cieliand'v.

jut Itrtii for any party not an heir of entail ; for just as a deed on deathbed is Brodie,

good except against the heir, so a deed of contravention of an entail is good

against all the world till challenged by an heir of entail. It is jus tertii for any

other party to challenge it.

Lord Follebton.—I am of the same opinion. Colonel M'Neill, though not

infeft, was the vassal in the lands, and the superior, though he held under an en-

tiil, was entitled to sell the superiority to him.

The Court adhered.

Ixyrs and Robertson, W.S.—John Hunter, W.S.—Ageuti.

James Clelland, (Walker's Assignee,) Pursuer.—Maitland. No. 13.

Asunder Brodie and Others, (Bell's Trustees,) Defenders.—

Horn.

Tnt—Powert of Trustees 1. Where trustees had powers to sell heritable

"4JKti either publicly or privately, and at such prices as they thought fit, but no

special power to transact or compromise ;—Held, in an action of count and reek-

Mug, at the instance of a legatee under the trust, that the sale of a heritable debt

Mo* its nominal value was unchallengeable, the1 trustees having acted honafide

-l& beneficially for the trust-estate ; and their actings being approved of by all

ccacerned, except the pursuer, who had a very subordinate interest in the trust.

- Question, Whether the power of trustees to enter into a transaction, can be

tried is in action of count and reckoning at the instance of a beneficiary, or

vbether a redaction of the transaction is necessary.

This was an action of count and reckoning and payment against tes-Nov. 20,1844.'

&nentary trustees, at the instance of the assignee of a legatee, who . ~

''closed to accept of the dividend, with which the other legatees wereLd.Robertaoo.

intent. The ground of action was, that the trustees had unwar-

ratably, and ultra vires, sold an heritable debt for £1 000, due to the

state by one of their own number and another, and collusively trans

ferred the security for the sum of £700, which was alleged to be so

Each less than the value.

By the trust, power was given to the trustees " to sell and dispose of

'J? heritable subjects, as well generally as specially conveyed to them as

foresaid, and that either by private bargain or public roup, and at such

* Decided 13th November.
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Brodie

No. 13. prices a9 they shall think proper." The trustees were declared protected

N on is44 fr°m liability, except each for his own actual intromissions only.

Cieliund r. The trustees having consigned the dividend effeiring to the legacy in

question, defended themselves upon the ground that they had acted by

advice of counsel ; that their conduct was that most beneficial to the

estate in the circumstances, and had been approved of by all the bene

ficiaries except the pursuer, who had interest only, as in right of legacies,

to the amount of £400 out of the £2200 which had been left.

The Court, altering the interlocutor of the Lord Ordinary, (Cock-

burn,) which had remitted to a writer to the signet, remitted to the su

perintendent of the Leith Docks, where the subject of the security for

the debt was situated, to report as to its value. From his report, which

was approved of by the Court, it appeared that the subject was not

worth more than the public burdens affecting it, and was therefore totally

worthless as a security.

The debtors were both insolvent, and no proof was offered that more

could have been made of the debt, which, however, the purchaser offered

to the legatees at the price he paid for it. There could be no doubt,

therefore, that the trustees had acted prudently in the matter. There wa9

no proof of collusion, and further probation being renounced, the only

question was, whether, assuming that the trustees had acted bonajide

and beneficially for the estate, they had power under the trust-deed,

which gave them authority to sell heritage, but said nothing about

transaction or compromise, to sell the debt for less than its full nominal

value.

The Lord Ordinary (Robertson) to whom the case had been remitted,

found that the trustees had acted prudently in the circumstances, and

within their power, and were not liable beyond the amount they had

recovered for the debt, and therefore assoilzied them, with expenses. His

Lordship's note, which is subjoined, narrates fully the facts and pro

cedure in the case.*

* " Note.—By the settlements of the late Mr and Mrs Bell, various legacies

were left, to the amount of £2200, including one legacy to Miss Jean Walker ol

£100, and another to Mrs Janet Walker or Shirreff in liferent, and her children

in fee, of £300. The testatrix nominated trustees, who were empowered t«

sell the heritable property, ' either by private bargain or public roup, and at snrl

prices as they shall think fit.' Mrs Bell died on the 3 1st of May 1839, and the

defenders and the late Mr Allister acted as trustees under the settlement.

" Amongst the debts due to the testatrix, there was a sum of £1000 secure*

by bond over certain heritable property in Leith, belonging to Messrs Brodie and

Brougham, of which company Mr Brodie, one of the trustees, had been a partner

The company was dissolved—Mr Brougham having become bankrupt. Mr Bro

die, as is admitted, became insolvent, and executed a trust deed in the year 1832

The trustees of Mr and Mrs Bell, after having raised diligence to the extent o

giving Mr Brodie a charge of horning on the 25th of May 1841, ultimately dis

posed of their right to the bond, by transference to Mr Mercer, for himself, anc
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The pursuer reclaimed. No. 1 3.

Lord President.—I entirely concur in the view taken by the Lord Ordinary. cmJmJ v

Lrodie.

on behalf of the other creditors of Mr Brodie, at the prico of £650—Mr Brodie,

u the same time, discharging a legacy of £50 left to him under the settlement of

Mr» Bell. This arrangement was made by the trustees acting under the advice

of counsel, and with the approbation of all the beneficiaries under the trust, ex

cepting Mrs Shirreff and Miss Walker, who, through Mr Charles Shirreff acting

ws their behalf, insisted that no arrangement of the debt should be made in the

Bonner proposed.

•' The present pursuer acquired right by assignation to the legacies due to Mrs

Ssirreff and Miss Walker, and this action is rested on an assignation to the legacy

tf £100, dated 18th August 1841. The action concludes against the trustees for

i count and reckoning, and for payment of such sum as maybe the just proportion

if the estate of the deceased effeiring to the legacy, with interest, or failing thereof,

of the sura of £150. The ground of action as laid in the summons (p. 3) is rested

oa an alleged illegal or unwarrantable discharge by the trustees, of a large debt

doe to the estate by one of their own number, for a sum greatly less than its true

amoant. On the record this is explained to refer to the bond due by Mr Brodie,

and in article 21st, it is stated, that, at the time of the compromise, Mr Brodie

wt» in good circumstances, which fact, however, is deuied in the answers—it being

slated, on the contrary, that he was entirely insolvent. It is also alleged by the

partner, that the transfer of the heritable bond was colhisively made, and, under

article 2ir.li, that the sum accepted was much less than the value of the property.

TV; ezie b»ving coine before Lord Cockburu, his Lordship remitted to Mr Lind

say, W.S., to enquire into this last averment, and into the valur? of any other sub

ject or fund from which payment might be obtained. The Court, however, on the

l&b of January 1844, remitted to the superintendent at Leith to report as to the

nine of the property at the period of the transaction, and that gentleman reported,

that 'neither in May 1841, nor a few months before or after, would this property

have sold for any thing beyond the feu-rent, and even at this moment, when such

property may be considered somewhat better, he does not believe that any pur

chaser could be found for it.' Upon this report, the Court, on the 28th of Febru

ary 1844, ' In respect the value of the property in question has been satisfactorily

obtained, by the report of the superintendent of the docks of Leith, No. 136 of

process,' remitted to the Lord Ordinary.

" The case having come to be heard, the Lord Ordinary appointed the parties

to state whether they admitted the correspondence in process to be genuine, and

renounced further probation. This has accordingly been done ; and in the ad

mitted state of the case, with all further probation renounced, it cannot possibly

he maintained, that it was not a prudent and beneficial transaction for the parties

interested in the settlement, to recover £700 out of a bond for a £1000, where

the heritable security was worth nothing—one debtor being bankrupt, and the

other insolvent. The case of the pursuers, therefore, comes to be reduced to a

fJeetion of mere power on the part of the trustees, and so it was accordingly

•rgoed. It is true that the trust-deed gives no express power of transacting, and

thai the legatees, in whose right the present pursuer is, insisted on the utmost

rigour of the law beiug had recourse to, manifestly, as the truth now appears, and

according to evidence tendered at the time, to the disadvantage of themselves and

the other beneficiaries ; but as these parties were only legatees to the extent of

£400 out of £2200, the Lord Ordinary does not think that the trustees were

bound at their suggestion, and to the injury of others having an overwhelming

interest in the common fund, to do extreme diligence, by which it is plain great

expense and ultimate loss would have been incurred to all concerned. The trus

tees were, therefore, well advised by counsel on 7th June 1841, to desist from
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No. 13. I think, looking at the whole correspondence and documents before us, there can-

not be a doubt that these trustees acted not only bona fide, but for the benefit of

Oii'and'v. ' tne trust estate, in the transaction regarding the disposal of Mr Brodie's bond, (the

Brodie. only point now insisted in,) for the sum of £650 paid down, and the discharge of

his legacy of £50, more especially considering that Mr Shirreff, acting on behalf

of his mother Mrs Shirreff, and his aunt Miss Walker, the pursuer's authors,

were the only recusants, the whole other parties interested being anxious that the

offer should be accepted. Independently of this, I think the offer of the bond to

the Shirreffs, on the terms proposed by Mr Mercer, conclusire. When the case

was formerly before us, I took this view of it ; but with reference to the pursuer's

averment, that the heritable security of the subjects in Leith would have realized

the full amount of the bond, we thought that more enquiry might be proper. And

differing so far from Lord Cockburn as to the party best qualified to judge of the

market value of the subjects in question, we remitted to the superintendent of the

docks, where the property is situated, instead of to a man of business—a writer to

the signet—to report as to their value. That gentleman reported the subjects as

altogether unsaleable now, and at the date of the transaction in 1841, which, in a

question of this kind, in which an act of administration of a body of testamentary

trustees is called in question, we held conclusive as to the estimate formed by

them, in so far as the heritable security was concerned. We then remitted to the

Lord Ordinary to dispose of the case quoad ultra ; and the parties having now

renounced further probation, I think there cannot be a doubt of the soundness of

the judgment at which his Lordship has arrived. The only circumstance in the

case which made any impression of difficulty in my mind, was Mr Brodie's being

himself a trustee. But the correspondence and other evidence before us, I think,

completely removes the possibility of suspecting any approach to collusion, or un

due leniency or favour towards him on the part of his co-trustees.

Lord Mackenzie.—I concur. As the case is now put to us, the pursuer rests

entirely upon the abstract question of power. It is put to us on the same footing

as if the case had been sent to a jury on the question of bona fides and beneficial

administration of the trustees, and the pursuer had still come back to us, after get

ting a verdict against him, asking a judgment on the mere legal question, whether

the trustees had power to carry through the transaction without a formal autbo-

detrimental diligence, and, as the bond was unconditionally offered to, and reject

ed by, the residuary legatees, at the price for which it was sold, to their benefit

and that of the other parties having right therein as a common fund, it seems

plain that this action, which is rested on an allegation of corrupt dealing, and loss

by negligence to do exact diligence, cannot be supported ; and also, that the lega

tees who stood out were not entitled, at their own loss, and merely for the sake

of enforcing the diligence of the law, to endanger and injure the common interest

of the other beneficiaries by useless expenditure ; and that the trustees acted

prudently, and bonafide in the whole matter. It is not unimportant to observe

also, that this assignee—the value paid for whose assignation is not specified—

took right to the debt apparently in the knowledge of the whole circumstances,

and that the recovery of the whole sum in the bond would have made a difference

on the dividend on this legacy so utterly insignificant, that it was really not worth

while to have instituted such proceedings as the present, and which, at any rate,

are rested on allegations now disproved.''
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ritjr to transact and compromise having been given by the settlement. Now, even No. 13.

were there any thing in the pursuer's plea upon this point, I do not see that it can _~~

be competently raised under his summons, which does not embrace a reduction of cieilaod'v

the transaction as being idlra vires of the trustees, but is limited to conclusions of Biodic.

count and reckoning against them for their administration and management of the

trust estate, on the same footing as if it had been directed against any ordinary

Lctor or administrator. Against such an action 1 hold the defence to be conclu

de, that you have failed to prove that, by any other course than that adopted,

the trustees could have made more of the estate.

Lord Jeffrey.—On the mere question of power, which is the only point now

ugued to na, it is important to observe that the settlement gives a power of sale

"f heritable subjects, which was the form in which Mr Brodie's bond was disposed

of to Mr Mercer. But independently of this, I am disposed to hold that trustees

tcting bona fide, and with sound discretion, have always a power of disposal and

settlement, where such is necessary, for extricating the trust and duly administer

ing their office. The only limitation of such a power I hold to be where certain

specific forms are prescribed by the settlement in the exercise of the power, which

mast, of course, be strictly complied with. In the absence of such prescribed

form-, 1 hold the duties of trustees to be, as has been observed by Lord Mackenzie,

the same as those of factors, and that they sufficiently exonerate themselves by

swreiaj that they have made the most of the estate, or rather that they are en

titled to exoneration when the party challenging their acts of administration fails

to prove that more could have been made of it. I hold this view even in the case

of trustees being called upon by one of the parties interested, at the time of the

transaction, to proceed in a certain course with a view to the realizing of a trust-

•nbject, contrary to their own opinion, and contrary to that of the other benefi

ciaries interested under the settlement. I think the situation of trustees, in such

a case, somewhat analogous to that of a pursuer coming into Court with an action

ailing certain individuals out of a number jointly and severally liable to him. If

the objection be taken by the defenders that the other parties liable ought also to

be called, the pursuer is entitled to say, I have not called them because they are

utterly insolvent, and it would be a mere needless waste of money to do so; but

i/joQ insist on my doing so, I shall call them, but under certification that it is

done on your requisition, and that you shall be liable for the expense of so useless

a proceeding. In the present case, there was a difference of opinion among the

beneficiaries, and the trustees, concurring with the majority, thought the course which

Mr Shirreff called upon them to follow would have been not only a useless waste

of the trust-funds, but would have caused a positive loss to the estate. In such

circumstances, I think it sufficient that it has been made out, to the satisfaction of

the Court, that the trustees and the majority of the beneficiaries were right, and

Mr Shirreff wrong. But, at all events, I think Mr Shirreff had no right to

i&sist upon that course being followed which he individually thought the best,

without at least offering to guarantee the trustees against loss. Even had he

Bade such a proposal, I think the offer of the trustees to hand him over the bond,

mi the terms proposed by Mr Mercer, was enough, and was conclusive in regard

to their exoneration. Such an offer was more than equivalent to an offer to adopt

Mr Shirreff's course of proceeding, on being guaranteed against loss. On these
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No. 13. grounds, and generally upon those stated by the Lord Ordinary, in which I fully

~~ M. concur, I think his Lordship's judgment ought to be adhered to.

uaiitim v. Lord Fullerton concurred.

-Mathews.

The Court adhered.

Wothehspoon and Mack, W.S.—D. Alhsteb, W.S.—Agenti.

No. 14. Edward Railton, Pursuer.—Rutherfurd—Buchanan.

Mathews and Leonard, Defenders.—G. G. BelL

Process—Jury Trial—A. S. \Qth February 1841.—In interpreting the Act

of Sederunt 16th February 1841, § 13—Held that the term " days" is to be con

strued as meaning sederunt days, not natural days.

Nov. 20, 1844. The Act of Sederunt 16th February 1841, provides, § 13, " that when

2 Division. a Party gives notice that the cause is to be tried in Edinburgh, or on the

Jury Cause, circuit, the opposite party, if he wishes to have the place of trial changed,

must, within four days from the receipt of such notice, make a motion in

the Division to which the cause belongs for that purpose."

On Thursday November 14th, the pursuer Railton gave notice of trial

for the sittings at the Glasgow spring circuit Upon the Tuesday fol

lowing, (the 19th,) the defenders Mathews and Leonard, having sent

notice on the Saturday to the agent of the pursuer, moved the Court to

change the place of trial to Edinburgh at the Christmas sittings.

Rutherfurd, for Railton, then objected that the motion was incompe

tent, as it was required by the Act of Sederunt that a motion to change

the place of trial should be made in Court within four days after receipt

of the notice of trial.

G. Bell, for Mathews and Leonard, answered, that the notice of trial

having only been received on Thursday night, the motion could not have

been made sooner. The meaning of the Act of Sederunt was, that the

motion must be made within four sederunt days after notice was given.

Lord Justice-Clerk—There have not been four sederunt days yet, since the

notice. In these Acts of Sederunt, days are always interpreted as sederunt days.

Lords Moncreiff and Cockburn having expressed some doubts as to

whether the Act of Sederunt was to be construed as meaning natural

days or sederunt days, the case was delayed for the purpose of consulting

the other Judges.

L
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Of this date, No. 14.

Lord J ustice-Clerk.—Wo have now consulted with our brethren of the other Raii'ton v.

Division, and we are of opinion that this motion must be entertained. Mathews.

T-.aw.son v.

Johm Cullek, W.S Simon Campbell, S.S.C Agent*. Drysdale.

Edward Railtoh, Pursuer.—Rutherford—Buchanan. No. 15.

Mathews and Leonard, Defenders.—G. G. Bell.

See preceding report.

Process—Jury Trial.—In this case, the pursuer Railton gave notice of Nov. 21, 1944.

trial for Glasgow spring circuit. The defenders Mathews and Leonard „ ^
° ' ° 2d Division.

then moved that the case should be tried in Edinburgh. Railton had Jury Came,

formerly been resident in Glasgow, but had ceased to live there, and

gone to England. Mathews and Leonard resided in Bristol. The wit

nesses were chiefly professional men living in Edinburgh. The Court

fixed the trial to take place in Edinburgh at the Christmas sittings, partly

on the ground that there was no sufficient reason why it should be tried

in Glasgow, and partly on the ground of the delay that, in that event,

vooid necessarily ensue.

John Cullen, W.S.—Simon Campbell, S.S.C—Agents.

William Lawson, Pursuer—Macfarlane. No. 16.

James Drysdale, Defender.—Rutherford—Handyside.

Et e contra.

Compensation—Reparation—Process.—Where a party had obtained a verdict

for damages, and the verdict had been applied,—Circumstances in which the Court

refused, on a motion by the party against whom the damages had been awarded, to

«peraede extract till the result of an action of count and reckoning at his instance,

\5>en in dependence, so as to enable him to constitute certain counter claims, aud

compensate them with the damages.

James Drysdale and William Lawson formed a partnership for carry- Nov. 22, 1844.

iag on the business of nurserymen and seedsmen in Glasgow. After the 2d d iok_

partnership had subsisted for about four years, Drysdale, without the Jury c«u«.

consent of his copartner Lawson, issued notices of its dissolution. Law-

ion, upon this, raised an action for having it declared that there was a

'absisting agreement or contract of copartnery between the parties for

'ae period of nineteen years, and further concluding for damages against
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No. 16. Drysdale for having issued the notice of dissolution, and refusing to act

— alone with him as a partner under the contract. Drysdale also raised an

Nor. 22. 1844. . .

Lawwn ». action of declarator to have it found that the agreement between the part-

DryidaU. ners was not for anv specified number of years, but was terminable at the

pleasure of either.

Prior to the institution of the action of declarator, Drysdale had raised

a process of count and reckoning before the Sheriff of Lanarkshire against

Lawson for his intromissions as a partner. This action had been advoca

ted ob contingentiam of the processes of declarator, and stood sisted hoc

statu.

Issues having been adjusted in the actions of declarator, a jury trial

took place, in which a verdict was returned in favour of Lawson, finding

that there had been an agreement of partnership between the parties for

nineteen years, and also finding him entitled to £250 of damages on

account of its dissolution by Drysdale. This verdict was subsequently

applied by interlocutor of the Court decerning for the amount of the

damages.

Thereafter, a motion was made for Drysdale, to supersede extract of

this decree till the result of the action of count and reckoning. He con

tended, that the count and reckoning, which had been brought on the

assumption that the notice of dissolution had brought the company to a

close, (which had been denied by Lawson,) necessarily stood sisted while

that question was sub judice ; that it appeared from the evidence at the

trial that during the subsistence of the partnership, Lawson, who had not

contributed any of the funds, had drawn considerable sums from the busi

ness, and he (Drysdale) was entitled to have extract superseded, so as n

enable him to constitute his claims, that he might state them in compen

sation of the damages to which Lawson had been found entitled.1

Lawson answered;—That there had been no plea of compensatior

stated on the record. It was impossible to tell what the result of at

accounting between the parties might be ; and Drysdale was not entitle.

to have the operation of a decree for damages suspended, upon the men

hypothetical assumption that a balance was due to him.

Lord Justice-Clerk.—Thejury have here found that a wrong lias been done t'

Lawson by the dissolution of the company, and have awarded damages. This verdic

has been applied, and the damages have been decerned for. No plea of compenta

tion has been stated by Drysdale on record ; and this motion is made to superset!

extract till he shall be able to constitute counter claims in the count and reckon

ing. In Seton's case, the plea of compensation was stated in the action. It seen

hard, when this man has suffered a wrong, that his decree for damages should I

suspended till the issue of a count and reckoning which has not yet been brougl:

into any shape. (His Lordship then referred to the evidence which bad bee

1 Ersk. S, 4, 16, and cases there cited ; Seton, Nor. 22, 1683, (Mor. roce Coo

pensation, p. 2566.)
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y before him at the trial, and which he did not consider as establishing, as con- No. 16.

tended bv Drvsdale, a probability tbat a balance would be due to the defender on ——

' .- .u r j \ Not- 26, 1844.
a accounting as to the company funds.) Murdoch v.

Lobd Medwyn.—I have nearly the same yiew, principally because this appli-Munro.

mion is to supersede extract, the verdict having been already applied.

Lord Moncreiff.—It may turn out that refusing this motion may be a hard-

ikip to the mover. But here is a clear decree for damages, and this is a motion

:o supersede extract, without any offer of security for the damages, till the issue

•ft count and reckoning which is not before us. Suppose this decree had been

;:!owed to go out, would the statement of a claim that may arise in this process

rf count and reckoning be a relevant ground of suspension ?

Rutktrfurrl, for Drysdale ;—We are willing to find caution for the

carnages, or to pay, on the other party finding security for repetition.

Lohd Moncreiff.—That takes away the hardship to some extent; but still

here is a liquid decree for damages, which is sought to be compensated with claims

vrhkh have net yet been constituted in any shape.

Loio Cockburn.—I am of the same opinion. I think the question is solved

Vy lb* application' of the old principle, that yon cannot compensate liquid with

ubaaia claims. Here the damage is a clear settled thing by itself; you can't stop

ike decree by a vagne general statement of claims tbat may be substantiated in

wether process.

Their Lordships accordingly refused the motion.

Locihast, Hunter, sod Whitehead, W.S.—Andrew Dux, W.S.—Agent*.

John Murdoch, Advocator and Defender.—Dundas. No. 17.

Christian Munro, Respondent and Pursuer.—Pattison.

Process—Advocation—Bastard—Proof—Oath in Supplement—Stat. 50

Gto. HI. c. 112, § 36, 37.—It is incompetent to advocate from an interlocutory

idgment of the Sheriff, finding tbat the pursuer of an action of filiation and ali

ment had established a seraiplena probatio, and allowing her oath in supplement,

Bxh advocation not coming within the meaning of § 36 of 50 Geo. III. c. 1 12,

tuWag advocation from interlocutory judgments, on the ground of " legal objec

tion with respect to the mode of proof."

Christian or Chirsty Munro having raised an action of filiation and Nov. 26, 1844.

aliment before the Sheriff of Ross and Cromarty, against John Murdoch, 0 *—

tie Sheriff, after a proof, found that a semiplena probatio had been esta- Lord Canine-

bushed of the defender being the father of the pursuer's child, and found n'm-Chsmbcr

her entitled to the benefit of her oath in supplement, and ordained her to

appear to be examined.
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Muuro.

No. 17. Before the pursuer's oath had been taken, Murdoch presented a note

Nor. 26, 1844. °^ advocation, with the leave of the Sheriff.

Murdoch v. An objection was stated by the respondent Munro to the advocation,

—that it was incompetent and ought to be dismissed, in respect the inter

locutors brought under advocation were interlocutory judgments, and did

not fall under any of the classes of cases which might be advocated,

before final judgment, with leave of the inferior Judge, under 50 Geo.

III. c. 112, § 36. The advocation was not founded on "legal objection

with respect to the mode of proof," but was founded on an objection in

point of fact, that the Sheriff had gone wrong in his inference from the

proof, when he had allowed the pursuer her oath in supplement.

It was answered for Murdoch,—that advocation of an interlocutor

allowing the oath in supplement, was competent under the act, it being an

advocation on the ground of objection to the mode of proof. The general

practice in similar cases, was to advocate before the oath was taken.1

The Lord Ordinary on the bills reported the case to the Court.*

Lord Justice-Clerk.—I hare very deliberately considered this case, and have

gone carefully over all the cases respecting the competency or incompetency of

the advocation under § 36 of 50 Geo. III. c. 112. The objection to the com

petency of the advocation, though raised on record, has not been noticed by the

Lord Ordinary. The exception within which it is proposed to bring this advocation

is thus expressed—" legal objection to the mode of proof." Now I apprehend that,

according to all the definitions and expositions in the great authorities of the law of

Scotland, the mode ofproofrefers to those rules in the common or statute law of Scot

land by which, in certain classes or character of cases, matters alleged can be proved

either by a proof at large or only by writing, or only by writ or oath of the opposite

party. These distinctions as to the mode of proof are of very deep foundation in oar

law—and if in the one class of cases a proof at large is allowed when a correct ap

plication of the law restricts the party to either of tho more limited modes of proof,

or if he is restricted to the latter in the inferior Conrt, where be is entitled to a proof

pro ut de jure, then there is a plain reason for an advocation, with leave, on the legal

1 Milne v. Blacklaws, March 11, 1842, ante, IV. p. 1149; M'Laren v. M'Cnl-

loch, June 12, 1844, ante, p. 1133.

* " Note.—The Lord Ordinary reports this case in order that it may receive

the determination of the Court in the speediest and least expensive form possible.

It belongs to a class of cases in which the parties generally are little able to bear the

expense of a protracted litigation ; being an advocation against an interlocutory

judgment of the Sheriff, allowing the mother of a natural child her oath in supple

ment, in support of her claim for aliment. If the Lord Ordinary had either passed

or refused the note, his judgment, by the express terms of the Judicature Act of

1825, (§ 45,) would not have been reviewable in the present stage of the proceed

ings. Although the incompetency of a reclaiming petition, in a similar case, seems

to have been lately overlooked by the parties and the Court, (see the case of Kirk-

patrick v. Donaldson, in 1843, dth Bell's Reports, N.S. p. 1104,) yet, as the

enactment of the statute is express and unequivocal, it is necessary to follow the

regular course of procedure now adopted, as to which there can be no objection."

(His Lordship then referred to the proof in the case.)
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objection to the mode of proof, although the judgment is only interlocutory—for the No. 17.

whole subsequent proceeding in the inferior Court may come to be useless waste N

of time and expense, if the interlocutor as to the mode of proof is wrong. Murdoch y.

It has been found, going upon this distinction, that an advocation is incompe- Munro.

tent against an order for a judicial examination of the party ; for although in that

way material aid may be obtained for the extrication of truth, yet it is not a separate

node of proof in the sense of the statute.1 So also an advocation was refused as

incompetent against an interlocutory judgment on the effect of a certain document,

alleged to be invalid under the registry acts." So also, in other cases where the

objection was to an article or piece of evidence, but not to the mode of proof. And

on this plain ground, in Wright v. Watson, June 29, 1826, Lord Medwyn found

expressly that an advocation on the same ground as the present was incompetent.

And the Court, holding that to be clear, found a reclaiming note incompetent under

die 45th section of the Judicature Act. But if Lord Medwyn was wrong, then

kis interlocutor, refusing to entertain the advocation, was incompetent, and beyond

(lis power, and would have been subject to review on that ground. Hence the

opinion of the Court necessarily assumed as its basis the point of incompetency.

Tbea the statute further says—legal objection to the mode of proof. I think

urn advocation cannot be brought within that expression—legal objection. A proof

bat was allowed to the pursuer. As a part of that proof at large, in this particu-

1st das of cases, the party herself is a competent witness when the Judge thinks

tkrekasemiplena probatio without her testimony, and wheu the case made by

the wusems is consistent with her record. The only question which can then be

raised is ose on the evidence, whether the proof adduced does amount to a semi-

pleaa probatio. Legal objection to the oath in supplement there can be none, and

accordingly none is stated in this case ; for the whole pleas in law are only com-

B«uoa the amount or sufficiency of the proof to lead to this result.

I can well understand that in various cases this objection may not have been

Baud. In Kirkpatrick v. Donaldson, it was not. But the error there was not

with the Court, as the Lord Ordinary supposes, but with his Lordship in enter

taining that advocation at all on the merits, as he has done this. He should have

refused it as incompetent ; or passed it at once as a matter of course, if competent

in his opinion. But if there is no objection to the competency of the advocation,

and if an interlocutor is pronounced on the merits, then I apprehend (and it is

very important that we should not be thought to agree with the Lord Ordinary

en that very serious question) that the clause in the Judicature Act does not ex

clude review—that that clause only applies when the Ordinary refuses or passes

the note as competent or incompetent, under the clause in the statute 50 Geo.

III. But it would be a most alarming and novel view to take, that the judgment

of the Ordinary in the Bill-Chamber on the merits wasfinal, when the merits can

be raised in the Bill -Chamber. Such has never been my understanding, and I

eerer before heard that explanation of the clause in question. It was intended

■imply to leave to the Ordinary the question of the competency or incompetency

rf the note ; and if competent, then the note is passed at once ; and this was the

error of the Lord Ordinary in Kirkpatrick v. Donaldson ; for if the note there was

1 Turner v. Gibb and M'Donald, Feb. 11, 1826.

2 Berry r. Lawson, Dec. 16, 1815 ; Lord Glenlee.



158 CASES DECIDED IN THE

No. 17. competent, then it ought to have been passed as a matter of course ; for discussionon the merits, when the advocation is competent, can only take place, in the ge-

Murdoch r. neral case, in the Court, after the note is passed, not in the Bill-Chamber.

Munro. In most cases the oath has been taken, and the discussion arises, whether it was

right to have been allowed when the whole cause is brought up. And there i» no

difficulty in deciding that preliminary question, for we have only not to read the

oath until it is disposed of. In some few cases the objection may not have been

stated. But the interpretation of the statute is clear ; and the reason of the role

is also most cogent—viz. to avoid the delay in those cases in which the objection

is not to the mode ofproof, and to prevent two advocations.

Lord Medwyn.—I always held the point to be quite plain, and acted upon it

in several cases as Junior Ordinary in the Bill-Chamber. In the case of Wright

r. Watson, 29th June 1826, (4 S. & D. 774,) I refused a similar advocation as

incompetent. I should be sorry to see the practice changed. Your Lordship has

gone over the cases on the point, and I have nothing more to add.

Lord Moncreiff.—I concur. I consider the case of Wright as a judgment

in point, and the case of Berry completely confirms this view. I cannot recollect

if any cases came before me during the long time I sat as Junior Ordinary in the

Bill-Chamber. If the point was not stated, it might be that I did not notice it.

I think it is incompetent to advocate in the present circumstances, and a very ex

pedient rule it is. It might occur, that after the oath in supplement bad been

appointed to be taken, a long litigation might ensue, during which the mother

might die. I consider the oath in supplement merely as an addition to the proof,

to be allowed, provided the Judge forms a certain opinion upon the evidence;—it

is not a new mode of proof.

Lord Cockburn.—At first I felt some doubts whether this was not a legal

objection to the mode of proof. I have now come to concur with your Lordships.

My ground is, that this pursuer is merely a witness in the cause, and you could

not allow an advocation with regard to the objection to her oath being taken,

without allowing an advocation whenever an objection is taken to a witness.

The Court accordingly remitted to the Lord Ordinary to refuse the note of

advocation as incompetent, with expenses.

John Huhtik, W.S.—Robert Laidlaw, S.S.C.—Agents.
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James Manson, Pursuer Ld.-Adv. M'Neill—A. M'Neill. No. 18.

The National Bank of Scotland, Defenders.—Marshall—Brown. Nov 27 1841i

Manson v.

Bankruptcy—Cessio Bonorvm.—Where there is good reason to suspect that National Bank

i [arty applying for cessio is fraudulently concealing funds or effects from his0 cot *n •

creditors, the proper course is to refuse his application for cessio hoc statu.

James Manson, a debtor in Perth jail, applied to the Sheriff for the Not. 27, 184*.

Benefit of cessio. This was opposed by his creditors, the National Bank, j D,VIg,0S

en the ground of fraudulent concealment of funds. Manson was sub- Lord Curing-

jteted to a judicial examination, and, in addition, a proof was taken. On 8me' N

considering these, the Sheriff-substitute found that concealment of funds

»as not proved, but that the circumstances disclosed, showed " great

recklessness of conduct and improper management of business;" and

therefore, while he found the insolvent entitled to the benefit of cessio,

ta superseded extract till a specified day, " so that the opposing credi

tor nay detain him in prison in all for the period of six months."

TW Sheriff altered this judgment, and simply " refused the insolvent

tie beoefit of the process of cessio in hoc statu," explaining, in a note,

tiatiie thought it a case where it was " in the power of the insolvent to

"lie further disclosures, as to his circumstances and affairs, than he has

jet done."

Manson reclaimed to the Lord Ordinary, who affirmed the judgment

rflhe Sheriff.*

Manson reclaimed.

The Couet adhered.

L. Mackintosh, S.S.C.—A. W. Goldii, W.S.—Agents.

* " Note*—The Lord Ordinary prefers the course adopted by the Sheriff*

priabp&l to that pointed out by the Sheriff-substitute. The latter Judge thought

t^e pursuer should be found entitled to the cessio, and liberated at the end of six

swaths from the date of incarceration. But it is thought that that course is

rather adapted to the case of a bankrupt who has been guilty of some fault or

cBesce (such as extravagance of living, or illicit trade, or the like) short of a

■Motomacions and continued concealment of funds, which the Lord Ordinary

thinks is strongly presumable in the present case. The application, therefore,

*» properly dismissed in hoc statu by the Sheriff, leaving it to the petitioner at

* certain interval, and when he can explain the application of his funds more sa-

Ns&rtorily, or when he can fortify his statement as to the application of his diffe

rent funds with some sort of evidence, to apply of new for the benefit of the

casio."
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No. 19. Hector Mason, Pursuer.—Rutkerfurd—Deas.

Not 28 1844 Adam Wilson, Defender.—G. Bell—Patton.

.Mason v.

Contract—Pactum Illicilum.—Held, 1. That an agreement between a depute

and assistant clerk of Session, whereby the latter was, for a certain consideration,

to perform the whole duties of the office to which they were both attached, was

pactum illicilum. 2. That, if legal, it came to an end on the resignation of tlie

depute, without the necessity of notice, notwithstanding a stipulation that the

party putting an end to it should gire six months' notice to the other.

Not. 28 1844. Adam Wilson being, from age and infirmity, unable to discbarge Lis

""— duties as one of the depute-clerks of Session, entered into an agreemenl

Lord CuuiDg-' with Hector Mason, assistant-clerk in the same office, to take the sole

hame'w charge of the office, acting as if he (Wilson) were present. The agree

ment was effected by an interchange of letters. Under it, Wilson bourn

himself to pay Mason at the rate of £100 a-year, payable quarterly during

its continuance ; and it was stipulated that the party putting an end ti

the agreement should give six months' previous notice to the other.

Wilson, without any previous notice to Mason, resigned his office ii

the middle of a quarter, and offered him the proportion of salary for th

period he had served since the last quarterly payment. Mason refusei

this, and raised action for his salary from the last quarter to the day oi

which the resignation was intimated, and for six months thereafter.

In defence, Wilson pleaded, 1st, The agreement was illegal. 2d, 1

not, it came to an end on his (Wilson's) resignation, just as it wouli

have done upon his death, without the necessity of notice, the stipulatioi

for which had reference solely to the event of his continuing to lioli

office.

The Lord Ordinary pronounced the following interlocutor :—" In re

spect the defender has stated that he is ready and willing to pay tin

pursuer £16 : 13 : 4, as the sum due to him for extra labour on the de

fender's account, up to the period of the intimation of his resignation

Sustains the defences, and assoilzies the defender from this action : Find

expenses due to neither party, and decerns." *

* " Note.—The Lord Ordinary regrets that this case has not been settled ou

of Court, as he recommended. Although he thinks the pursuer has a strong claifl

in equity, and between man and man, to a certain allowance from the def'endei

he has been unable to satisfy himself that it is such a claim as can be enforced i

a court of law.

" 1. He is inclined to hold that the transaction wa9 not legal. The pursue

was the assistant clerk in the same office with ilie defender as depute-clerk, am

the arrangement agreed upon was, that the pursuer should do the defender's dun

so as to exempt the defender from attendauce at the office. It is thought tha
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The pursuer reclaimed on the merits, and the defender as to expenses. No. 19.

Lord President—I am of opinion with the Lord Ordinary, that this arrange- jj^s'od '

went cannot be sastained in a court of law. The Court ought to have been applied Wilton,

to, to sanction any temporary arrangement which was thought necessary. I am

equally clear, that if the agreement had been legal, it came to an end on the

defender's resignation, without the necessity of notice. I think the Lord Ordinal y

rijbt as to expenses also.

Lord Mackenzie.—I am of the same opinion on both points. I think the

agreement illegal. The public must be presumed to suffer when tbey get the

wires of only one person, when they are entitled to those of two. As to the

other point: in ordinary service, where notice is to be given, even death does not

'•■rem the contract from continuing to the end of the term; but thut rule is

fwaded on the hardship of turning off servants in the middle of a term, when they

(onot get another situation, and they are bound to serve the heir if he chooses to

ukeibem. That will not apply to so peculiar an arrangement as the present. I

ibiak the reasonable interpretation is, that the requirement of notice was intended

U prevent the agreement being put an end to while Wilson was in office, not after

he resigned or died.

Loib Follerton.—I concur. I think it clearly an illegal contract. If legal,

ilia limited to the period Wilson held office.

LosdJwfrey.—I concur in the view of all yonr Lordships on both points.

^htt KUles the illegality of the contract is, that the surrogated person is a public

oi(er, J/ a private person had been appointed, it would have been different.

Tie stid^ of the thing is consolidating two offices, which the public are entitled

to 4are separately, with the services of two officers. The presumptioJuris et de

jw a, that the service of two officers is necessary for the proper discharge of the

« ••. It is the same as if one of two clergymen of a parish became sick and

iihm, and agreed with the other to be his assistant.

The Court accordingly adhered.

3, W. Arnott, W.S —Griiiam and Webster, W.S.—Agtnti.

this was contrary to the principle end rule on which the present establishment of

'tales was provided by statute. It was meant that there should be two clerks in

afh depnte-derk's office, the one probably to form a check on the other ; but by

'he arrangement libelled on, the defender devolved his whole duty on the subor-

dmate clerk, and the latter undertook to relieve him from attendance for £100 a-

v-iT. Could a Principal Clerk of Session make a similar arrangement with the

awiatant in his office, and devolve his whole duty on an assistant for a fourth part

«f the salary, retaining the other three-fourths ? The Lord Ordinary cannot per-

»adf himself that this would bo a legal paction which the Court could sustain.

'' -. Even if it were legal, it is thought that the arrangement between the pur

ser and defender was made under the implied (though not expressed) condition,

■•a the defender actually continued in office himself for a period longer than a

?w. The pursuer was to receive six months' notice before the defender made

UJ other arrangement with another person to do his duty. But that conditiou

.*" inapplicable if the defender ceased to hold his office by death, or by such

capacity as might induce the public authorities to force him to resign. The

'"«2nation here waa most excusable and necessary, and in fact the very argument

liMled on shows that it should have taken place at an earlier period."
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No. 20. Andrew Rutherford, Suspender Sol.- Gen. Anderson—Patton.

N v 2g .„„ A. and J. Dawson, Chargers.—Craufurd.

Rutherford v.

D;iwM)n.

Bankruptcy— Title to Pursue—Expenses—Process—Action ofConstitution

A creditor who had drawn a dividend in a sequestration raised action in the She

riff-court against the bankrupt, concluding for payment of his whole debt, " under

deduction of whatever suras the defender may be able to instruct he has paid to

account," and for expenses generally. The bankrupt defended, pleading that the

action was incompetent, and if not, claiming certain deductions from the debt,

which were consented to. Decree passed against him for the balance and for

expenses j—The charge for expenses suspended on the ground that the defender

was entitled to appear and claim the deductions which had been allowed, and also

to oppose the conclusion for expenses, which, in an action of constitution, ought

to be in the event of opposition only. Opinion, that drawing a dividend in a

sequestration does not bar a creditor from obtaining at his own expense decree of

constitution against the bankrupt, where he can instruct a proper object for

doing so.

Nov. 28, 1844. Andrew Rutherford, spirit-dealer, was sequestrated on 17th No-

~ vember 1841. A. and J. Dawson were ranked as creditors (on an open
st Division. ' f~«.

Ld. Robertson, account,) and drew a first and final dividend on 5th December 1842. On

28th February 1843, Rutherford was discharged with the requisite con

currence of creditors—the Dawsons, however, not being among the num

ber concurring.

On 1st February, prior to the discharge, the Dawsons raised action

against Rutherford before the Sheriff, concluding for payment of the

full amount of their debt, " under deduction of whatever sums the defen

der may be able to instruct he has paid to account," and also concluding

generally for expenses. Rutherford defended, and pleaded that the ac

tion was incompetent, in respect the pursuers had ranked in the seques

tration and drawn a dividend ; and if not, he claimed deduction of th<

dividend, and of a trifling overcharge in the account. These deduction:

were consented to by the pursuers. The record was closed on 4th March

the day after the bankrupt's discharge, of which no mention was made

and, on 8th March, the Sheriff repelled the objection to the competence

of the action, and decerned for the debt sued for under the deduction

claimed and consented to, and for expenses against the defender.

Being charged for the amount of these expenses, (£4 : 18 : 10,

Rutherford presented a note of suspension.

He pleaded, 1st, The action before the Sheriff was incompetent, or a

all events nimious and oppressive, the pursuers (chargers) having rankc

and drawn a dividend in the sequestration, and not alleging any reason

able object for raising it. 2d, Assuming the competency of the action

the pursuer ought to have borne the expense ; and the defender was en

titled to appear and oppose the conclusion for expenses, which was general
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and not in the event of opposition only. 3d, The defender was compelled No. 20.

to claim, to instruct the deductions which had been admitted. TT~'

The chargers answered, 1st, Ranking in a sequestration did not bar Kutberford v.

an action of constitution.1 2d, Admitted that such action must be at the aw*on-

pursuer's own expense, that the general conclusion for expenses in this

case was therefore wrong, and that the suspender would have had a good

case had he confined his defence to it ; but he defended chiefly on the

ground that the action was incompetent, which occasioned the greater

part of the expense. 3d, Deduction of the dividend drawn, had at once

been consented to, and also of the alleged overcharge, though ex gratia

and to avoid litigation only.

The Lord Ordinary repelled the reasons of suspension, and found the

charge orderly proceeded, with expenses.*

' Walker, May 14, 1835, (13 S. 759.)

• " Note.—The suspender was sequestrated on the 17th of November 1841,

u>d the respondents were ranked upon his estate for the sum of £89 : 13 : 9. On

this sum a first and final dividend at the rate of 4<1. per pound was received by

ute respondents on the 1st of December 1842. On the 1st of February 1843,

us nspondents raised an action concluding for the sum of £85 : 11: 11, being

apfHesilj for the same debt for which they stood ranked, but under deduction

always ol whatever sums the said defender may be able to instruct he has paid to

•fount of said principal sum. There was no notice in the summons of the bank-

repfrr of the suspender, or special deduction given for the dividend. Defences

vweWgedon the 14th February 1843, in which the suspender maintained, both

b • preliminary plea and on the merits, that the action should be dismissed in

rapect that the dividend had been paid. This was not a valid objection in law to

tie constitution, and the proper course for the suspender to have taken was either

"kite allowed the decree to go out, or to have consented to the constitution, sub

ject to the definite deduction of the dividend, which was very trifling. He also

daimed deduction of a sum of £1 : 14: 1, as overcharged in the account. To

ibis deduction, as well as to the amount of the dividend, £1 : 8 : 7, being together

£3:2:8, the respondent, in replies lodged on the 17th of February, consented,

this leaving a net balance of the sum libelled, £82 : 9 : 3.

" While these proceedings were pending, the suspender was in course of obtain

ing his discharge from the Court, having already procured the necessary concur-

wce of his creditors. On the 28th of February 1843 he was discharged. The

fwd wag closed on the 1st of March, and on the 8th decree was pronounced for

the admitted balance of £82 : 9 : 3, and for expenses. These expenses were after-

*vds taxed at the sum of £4 : 18 : 10, and the propriety of that award of expenses

•mns the whole subject of the present suspension.

"It is not correct, as stated on the part of the suspender under reason 7> and

»lw in answer to statement 5, that decree was taken without deduction of the

dindcnd or extra charge. On the contrary, deduction has been given for both,

ud therefore this ground of complaint is unfounded. As the suspender's agent

*ss present at a meeting before the Sheriff on the 1st of March, and did not state

)*heially that a discharge had been obtained, or consent to decree of constitution,

to closed the record under reservation of the dilatory pleas that the pursuers were

*t entitled to constitution, the Sheriff' was right in repelling that preliminary

f«»,ti>eVthe decree so pronounced did not go by default.

" On the 14th of March 1843, the advocator's a^ent intimated that the dis

charge had been obtained, and stated that he hoped a reclaiming petition would

he unnecessary. The matter seems to have lain over till the 14th June 1843'
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No. 20. The suspender reclaimed.

Not. 28, 1814. .

Rutherford v. Lord Jeffbey.—I cannot concur in the interlocutor. I don t give any judg-

Davisou. ment that it is actually incompetent for a party, who has ranked in a sequestra

tion, to raise an action of constitution against the bankrupt. It would be perilous

to establish such a rule. Though a claim has been ranked, and the first dividend

paid, yet an objection to it for future dividends or otherwise may be anticipated,

on the ground of want of a decree of constitution ; and it would be hard to pre

vent an action of constitution from being brought. But though the action may

be competent, it is fairly to be dealt with as nimious and oppressive, unless the

party make it appear that he had some intelligible and reasonable cause for raising

it, especially where he concludes generally for expenses. I cannot take it off his

hands to say that he contemplated the possibility of getting a larger dividend. He

might be entitled to obtain and extract a decree at his own expense, bnt certainly

not at the expense of the bankrupt. The conclusion is very common for expenses

in the event of ineffectual opposition, and such a conclusion would have been

unexceptionable here ; but as it was for expenses generally, I think the bankrupt

was justified in defending. It is said that a great part of the expense was incur

red in opposing the objection to the competency of the action, but I cannot di

vide ; the decree of the Sheriff has not done so.

i must hold that a litigant does not abandon pleas unless they are untenable,

and I cannot listen when he says that lie did so ex gratia. I therefore so view

the conduct of the charger as to the alleged pluris pciilio.

The question then is, Whether the suspender's compearance in such an action,

which concluded against him generally for expenses, and contained a pluris petitio,

was so wrong as to subject him in expenses ? I think not, and am, therefore, for

altering the interlocutor, and suspending the letters.

Lord Mackenzie.— I concur. T cannot say that, when a party has made a

claim in a sequestration, he is absolutely barred from bringing an action of con

stitution. I see, from the Bankrupt Act, that claiming in a sequestration stops

when decree was taken for the amount of the expenses charged for. It is clear,

that notwithstanding the receipt of the dividend, the respondents were entitled to

decree of constitution, although it is not very obvious, as the claim was ranked,

and as the discharge was not objected to, what objects the respondents had in

taking such decree; still there might have been property which they wished to

attach, and the bankrupt should not have objected to the competency of the con

stitution. If such constitution be insisted in, perhaps it is somewhat harsh to do

so at the expense of the bankrupt. The portion of the account of expenses which

would have been incurred had no defences been lodged, seems to amount to

£1:8:8 only, and the present proceedings in the supreme Court have not been

instituted for the purpose of getting quit of the decerniture to that amount, but

to be freed of the whole expense, the great proportion of which was occasioned by

unnecessary litigation on the part of the suspender. He was wrong in resisting

the decree of constitution, and his dilatory defence was justly repelled. He was

also to blame in not stating on the record that he had obtained his discbarge ; and

he was still further to blame for stating on the record in this Court that no deduc

tion had been given in the decree for the dividend and overcharge. Under these

circumstances, the Lord Ordinary does not feel inclined on this matter of expenses

to interfere with the judgment of the Sheriff.''
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prescription ; but I do not see that a claim, being sustained in a sequestration, is No. 20.

equivalent to the decree of a court. It would, therefore, be unsafe to lav down,

that a party who has claimed in a sequestration is not entitled to bring an action R„,[,ert r(i v

of constitution. If the debt were founded on a bond, or other writ registrable Dawaon.

for execution, it would be a different matter ; but here it is founded on an open

account for whisky, and it would be strong to say that, because the trustee is

satisfied, the creditor is barred from constituting—for another party might chal

lenge his claim.

But when a party is sequestrated, and can do nothing, it is a great hardship to

bring an action against him. The action here does not appear to be an action of

constitution. It is in the ordinary form, and concludes for payment, and for ex

penses generally ; and the pursuer takes decree for the whole expenses, and not

l«r tho»e only caused by the defender's appearance. I cannot hold that correct in

ay respect. The question is not whether expenses should have been given the

jlberway, but whether they should have been given to the pursuer. 1 don't

think it was a case for expenses at all. The pursuer was entitled to a decree of

constitution; yet his action was so framed as to warrant the Appearance of the de

feat*, who could not safely let decree pass in absence. Then the pursuer can-

notttll os intelligibly what he is to do with the decree. He can huve no other

part; liable for the debt, or that would have appeared in his oath in the seques

trum.

LosdFullerton.—T am of the same opinion. I agree in thinking that the

inttriocilor of the Sheriff, finding the action competent, ought not to be disturb

ed. None of us have any doubt about that. But supposing it quite competent,

wd liit, if improperly resisted, the defender may be made liable in expenses; yet

;o support an award of expenses in his favour, the pursuer mu.-t show that it was

uwion in which the defender was in safety to allow decree to pass in absence.

.Vo*, that is not the case here ; for the conclusion is for payment of a particular

•am, under deduction of whatever sums the defender might instruct he had paid

"o account, with, superadded, a general personal conclusion for expenses. The

conclusion for expenses entitled the defender to appear ; but the conclusion for

parment, under deduction of such sums as he could instruct he had paid to ac-

ttunt, forced him to appear. When he did appear, he no doubt stated an unten-

iWe defence against the competency of the action, but his other defences were

.-■■■A. I think it was not a case for expenses at all.

Lord President.—I am of the same opinion.

The Court accordingly altered the interlocutor of the Lord Ordinary, and

luspended the charge, with expenses.

SmiLa nod Fosrist, S.S.C —Mauricf Lothian, S.S.C.—Agenti.
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No. 21. Robert Napier, Pursuer.—Rutherfitrd—Neavea.

», "TT-.,,.. Chahles Wood, Defender.—H. J. Robertson—Macfarlane.
Nov. 29, 1844. ' J

Napier v.

Wood. Arbitration.—An arbiter, to whom disputes as to a contract for building a ship

had been submitted, having gone out of the contract, and decerned for more than

the contract price,— Held that the decreet-arbitral was ultra vires and reducible,

in respect that the contract, which had been disregarded, was the basis of the

submission.

Nov. 29, 1844. By missive and acceptance, dated 3d May 1839, Charles Wood, sliip-

)«t Division, builder, contracted with Robert Napier to build a steamer, according to

Lord Ivory. a specification, for the sum of £13,500, to be launched by 3d January

and finished by 3d March 1840. Thereafter, Napier promised a pre

mium of £500 if the vessel were finished within the stipulated time ; but

this was not done. In the course of building and finishing the vessel, a

good deal of extra work was done ; and, in the mean time, Napier made

payments, amounting to upwards of £17,000. Subsequent to the missive

and acceptance, an alteration as to size, favourable to the builder, was

agreed to, but it was not stipulated that this should affect the price.

Disputes arose as to the state of accounts between the parties, and

they executed a deed of submission, by which, on the narrative, " that

the said Charles Wood having, on or about the third day of May 1839,

contracted with the said Robert Napier to build a steam-ship or vessel,

called the ' Caledonia,' and that in terms of the specification and contract

or agreement executed between the parties, which ship or vessel was

accordingly built; and that whereas disputes and differences having ari

sen between the parties in regard to the said ship or vessel, the said

parties have submitted and referred, and do hereby submit and refer to

the amicable decision, final sentence, and decreet-arbitral of Robert

Thomson, shipbuilder in Greenock, all claims, questions, differences,

and demands any way subsisting between them, of every kind or nature,

arising out of, or in any way connected with, the building and finishing

of the saiil vessel, with power to the arbiter to receive the claims of the

said Charles Wood, and the answers and objections of the said Robert

Napier thereto, as well as the claims of the said Robert Napier, and an

swers and objections of the said Charles Wood."

In his claim given in to the arbiter, Wood stated the amount of his

extra account at £3231 : 16 : 8£, which, added to the contract price,

would have amounted to £16,731 : 16 : 8£. But the arbiter issued a

deliverance, stating it to be his opinion, " that, for the payment of

£17,200 sterling, subject of course to the deduction of all partial pay

ments, or goods furnished by Mr Napier, Mr Wood should discharge

Mr Napier in full of all demands—each party paying their own agents'
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expenses, and each party paying one-half of the fees of the clerk to the No. 21.

submission." „ """".„...
No* 29 1844.

The amount thus allowed considerably exceeded the sum of the con- Napier ».

tract price, and of the extra account. In a representation, Mr Napier Wood-

pointed this out to the arbiter, and contended that the result could only

hare been arrived at from a disregard of the original contract, in which

the price was fixed at £13,500. But the arbiter adhered to his first view,

and found Napier liable in the sum of £206 : 6 : 6, besides £30 of ex

penses.

A charge upon the decreet- arbitral having been given, Napier raised

actions of suspension and reduction, which were conjoined.

He pleaded, that the decreet-arbitral was ultra vires, or ultra fines com-

jrmissi, in so far as it disregarded the written contract between the

parties, the existence of which was the basis of the submission. Further,

it reared up, without evidence, claims inconsistent with the original writ

ten contract ; and the pursuer had not been fully and fairly heard before

the arbiter, particularly with regard to the state of accounts.

Tke defender pleaded, that the decreet-arbitral being ex facie regular

an unobjectionable, and there being no relevant allegation of bribery,

eomrpnon, or falsehood, on the part of the arbiter, it was incompetent to

enquire into, or review the procedure which took place before him.1 It

was 2 mistake to suppose that the contract stood upon the missive of

iky 1839 alone. There were subsequent agreements, by which contin

gently the price was increased, and the size of the vessel was altered.

At any rate, even though the arbiter had made an error in calculation,

liat might be competently rectified without setting aside the decreet-

arbitral to any other effect.

The Lord Ordinary pronounced the following interlocutor :—" Finds

that, under the deed of submission libelled, whereby upon the express

recital, 1st, of a previous specific contract having been entered into be

tween the parties for the building and finishing of the steam-ship or

vessel in dispute ; 2d, of the said ship or vessel having been accordingly

bailt ; and, 3d, of certain disputes and differences having arisen between

tbe parties in regard thereto, the said parties submitted and referred to

the amicable decision, final sentence, and decreet-arbitral of Robert

Thomson, shipbuilder in Greenock, ' all claims, questions, and de

mands anyways subsisting between them, of every kind or nature,

arising out of, or in any way connected with, the building and finishing

•f the said vessel '—it was ultrafines compromissi, and ultra vires of the

aid arbiter, to pronounce any decree which should not assume and pro

ceed upon the said contract, as being to all intents a concluded and

binding contract between the parties : Finds that tbe only questions by

3 Er»k. 3, 32 ; Ferguson v. King, June 20, 1828, (F. C.)
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No. 21. said deed of submission submitted and referred to the arbiter, and within

N 1814. D's competency to dispose of, were questions arising out of, or connected

NnpUr v. with the building and finishing of the vessel, as, for example, whether

*"""' the said vessel had or had not been built and finished in terms of said

contract, and in so far as such building and finishing comprehended any

extra work or furnishings not covered by the contract, what the same

consisted of, and what additional sum was due and fell to be paid in re

spect thereof: Finds that the contract referred to in the deed of submis

sion, was the contract entered into between the parties by the mutual

missives of 3d May 1839, being No. 15 of Process, and that there was

never any other contract entered into between the said parties, to which

the reference contained in the submission did, or could possibly apply :

Finds that, by the express terms and stipulations of said contract, the price

of the vessel, apart from extra work and furnishings, was settled and fixed

at £13,500 : Finds that the very maximum amount of every demand and

charge made by Mr Wood, in the submission for extra work and furnish

ings, was not more than £3231: 16:8^: Finds that, while these two

sums, thus constituting between them the very utmost extent of claim

competent to be set up or given effect to, under the submission, amount

together only to £16,731 : 16 : 8£, the arbiter has, by his decreet-arbi-

tral, under challenge, decerned in favour of Mr Wood (interest included)

for no less a sum than £17,200 : Finds that, in so doing, the said

arbiter has exceeded the powers conferred upon him under the deed of

submission, and that his decreet-arbitral is inept and void : Therefore

sustain this reason of suspension and reduction: Finds it unnecessary to

enter into the matter set forth and pleaded in the other reasons ; and in

respect hereof, in the process of reduction, reduces, decerns, and declares

in terms of the libel ; and in the suspension, suspends the letters ami

charge simpliciler: Finds expenses due in both processes."*

* " Note.—The Lord Ordinary is by no means satisfied that the arbiter per

formed his duty properly in regard to hearing parties upon the question of ac

counting, and altogether, nothing, it is thought, could be so unsatisfactory as the

slumping manner, without explanation or detail of any kind, in which he appears

to have arrived at his conclusions. At this moment, what he has sustained as

price, and what as extras, is utterly inextricable. He seems to have thought lie

had only to pronounce what (independently of any contract of parties) might pre

sent itself to his own mind as ' a fair price' on the whole matter ; and so, without

distinction of extras, or any thing else, just to have pitched at once upon the ran

dom and arbitrary amount of £17,200.

" It is not necess-iry, however, to go into this. The deed of submission i9 ex

press—that the arbitration hud reference to the contract of parties—and it was

necessarily in reference to that contract, and not otherwise, that the arbiter was

bound to perform the duties of his office. What the contract so referred to was,

cannot be brought into question. Mr Wood's own pleadings before the arbiter

are, as regards that matter, conclusive ; for he there admits, in the most explicit

terms, nay, anxiously and strenuously pleads upon it, that there was no contract

ever concluded but the one in process. His argument is, not that there was »
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The defender reclaimed. No. 21.

Nov. 29, 1844.

Lord President.—I should be unwilling to depart from the general principle, Napier v.

that proceedings in submissions must receive a fair and liberal construction, liut Wu'"1-

if an objection appear on the face of the decreef.-arbitral itself, it must receive effect.

That is the case here. It is clear that the parties proceeded upon the basis of a

complete contract for building the vessel. Now that contract stipulated a par

ticular price ; and the subsequent offer of a douceur for dispatch did not change

the contract. Neither did the alteration in the size of the vessel, which was all

is favour of the builder. The arbiter was therefore not entitled to go beyond the

contract price, which it is clear he must have done from the sum he has given

decree for.

Lord Mackenzie.— I am of the same opinion. If the contract had been

ringed to the effect of providing that £500 extra was to be added to the price

<ni certain condition, it might have been argued that the arbiter was entitled to

ami that sum due under the submission, and that his judgment upon that point

could not be disturbed, even though wrong. But there was no such change on

'he contract ; the £500 promised was a mere conditional gratuity to induce dis

patch, ind it was never earned. The arbiter had therefore as little right to go

Wk upon the gratuity, as to set aside the contract in another way. But I do not

•ecosd contract, the existence of which might perhaps have satisfied the reference

)• tie deed of submission, but that the contract there referred to, being the only

eat dil ever existed, was abandoned and departed from, and that as to any ' new

tmtmrni' he denies it in toto. That in this way ' the only question that now

retains to be determined is, what sum can be deemed a fair and reasonable price

for* vessel of the build and tonnage' of the one in question—and accordingly,

(hat ' in the absence of any fixed price, it is obvious that the arbiter must now

determine what is a fair price.' (See statement for C. Wood, No. 21 of process,

p. 16, and repn. No. 25, p. 4, et passim.) And as such ' fair price' he carries his

argument even to the extravagant point of demanding « at least £19,000.' But

the express terms of the deed of submission and the contract therein referred to,

cannot be so got over. There is, besides, Mr Wood's letter of 2d August 1839,

(Xo. 17 of process,) in which he distinctly refers to the contract as still unques

tionably subsisting, and proposes of himself to make certain improvements in the

cincture of the vessel still ' at the contract price.'

- Some confusion is attempted to be raised, in regard to a sum of £500 which

Mr Napier had conditionally volunteered to pay, over and above the contract

pnop, provided the vessel should be finished within a certain period—a condition

which was not purified. But even this, Mr Wood does not pretend to found on

•s constituting a contract in the sense necessary to satisfy the reference contained

u> the deed of submission. And so the matter necessarily falls back to the original

contract.

" As to the statement insinuated in the record, and more strongly insisted in at

the debate, that Mr Napier conducted the case before the arbiter on the footing

that the latter's powers to set at nought the contract of parties were distinctly

'^cognised and acquiesced in, it is contradicted in the clearest manner by the whole

'."•aw of the pleadings in the submission. Mr Nnpier, on the contrary, both before

•sd sfter tlie arbiter had issued his first notes in the case, most strenuously con

tended that this was a matter wholly beyond the arbiter's powers, mid that ' the

contract price, be it high or low, is a matter with which neither a court of law,

nor an arbiter, has any concern whatever."—(Answers, No. 22 of process,

p. 16.)"
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No. 21. believe that he proceeded on that ground. It is demonstrable, however, that h<

went beyond the contract price, or he could not have given so much.

Telfer v Lord Fullerton.—I concur. The clear meaning of the submission was, thai

Barrow, the arbiter should proceed on the contract, not that he himself should fix tb<

price. He was to consider the sum the defender was entitled to for extra work

But he bus allowed a sum greater than the amount of extra work claimed, adde«

to the contract price. It is therefore plain that he must have gone out of tl><

contract, which it was ultra vires in him to do.

Lord Jeffrey.—I concur. The contract referred to in the submission, wai

the contract " executed between the parties." That is referred to as fixing: thi

price. Any innovation on it was favourable to the builder by redacing the aize

but all the specifications were to be adhered to. The arbiter was in a mistake ii

supposing that he could fix the price irrespective of the contract. The const

quence is, that his decree is truly ultra petita.

The Court adhered, and found additional expenses due.

W. A. G. and K. Ellis, W.S C. Fisher, S.S.C AgenU.

j^0 22. Henry Telfer, Suspender.—Mackenzie.

Barrow and Cooper, Respondents Pyper.

Process—Reduction—Notary.— Held that an objection to a notarial protest

on the ground that it bore to bave been served at a certain house as the debtor'

dwelling-place, which, in point of fact, was not so, could not be pleaded ope ex

ceptionis, but requires a reduction.

n.iv. 30, 1844. The notarial protest of a promissory-note granted by Telfer to Barrovand Cooper, bore that it " was at the residence of Henry Telfer, farme

1st Division. . . .. .

Ld. Robertson. at Auchintibert, the granter thereof, duly presented and protested by me

notary public, subscribing, because, after due enquiry, I could not fini

the said Henry Telfer personally." Diligence having been used, Telfe

suspended on the ground that the promissory-note was not duly protested

in respect of his not having been resident at Auchintibert at the time, bu

in the island of Islay, where he was the manager of a farm.

The respondents pleaded, that the protest could not be challengec

except in a reduction.1

The suspender contended, that the notarial protest could not be hel<

conclusive upon the fact of where the debtor resided, in respect that i

1 E. of Winton, (Diet. 2713;) E. of Galloway v. Gordon, (Diet. 2714 ;) Ram

say v. Pettigrevv, Dec. 13, 1828, (7 S & D. 193;) Elder v. Smith, May 27

1829, (7 S. & D. 65U;) M'Queen v. Clyne's Trustees, May 20, 1834, (12 S. *

D. 610.)
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was a fact which the notary could only ascertain by enquiry. It was a No. 22.

different case from personal service, where the notary himself knew the Nqt ^~1844#

fact which he reported. There was no necessity, therefore, to set aside TVifer v.

the protest in a reduction.1 B.rroir.

The Lord Ordinary pronounced the following interlocutor :—" Finds

that the acceptance by Henry Telfer charged on, in which the said

Henry Telfer is not designed, is dated at Mansfield the 25th of Septem

ber 1842, and is payable twelve months afterdate, but the same bears no

place of payment : Finds that the said acceptance appears from the instru

ment of protest to have been protested on the 28th of September 1843

v. Anchintibert, which is described as the residence of the complainer,

Henry Telfer, farmer at Auchintibert: Finds the said instrument of pro-

ten is not impugned on the ground that the acceptance was not truly

protested at Auchintibert; but finds it alleged that, at the date of the

protest, the complainer was not domiciled or resident at that place, but

*as domiciled in the Island of Islay : Finds that this allegation is denied

on the part of the charger, who states that the complainer's domicile was

at Auchintibert aforesaid ; and finds it competent in this suspension,

*ithoat a reduction of the instrument of protest, to enquire into the

actual domicile of the complainer at the date of the said protest, and

remits to the issue-clerks to prepare an issue for the trial of that ques

tion."

Tie respondents reclaimed.

LotD President.—I have looked at the decisions cited by the respondent,

ud I should hesitate to interfere with the principle established in them. The dis-

ii.-«;oo attempted between service at the dwelling-house and personal service is a

very narrow one. I think the protest must be reduced, but a reduction can be

repeated.

Lord Mackenzie.—I am of the same opinion; but I cannot say that I know

ii» principle on which the law requires a reduction. It is said by some that the

party is entitled to insist that the instrument shall be set aside in into, which can

oily be done in a reduction. But I do not know as to that. Requiring a reduc-

tua is no great hardship, as it can be repeated.

Lord Fullerton.—I am of the same opinion. This is a mere question of

fens, as the party, if allowed to repeat a reduction, gets the whole benefit of his

objection. In all judicial proceedings these documents are held complete proof of

wtat they contain, and therefore their accuracy must be challenged in a separate

Jctioo. It is not easy to make a distinction between service personally and at

the dwelling-house. The notary must be presumed to have done his duty.

Lord Jeffrey.—I am inclined to take a different opinion. I am aware that

d* distinction is a thin one, still there is a distinction. The seal of the officer is

2 proof of the verity of some things, such as of the fact of personal service. But

1 4 Ersk. 2, 2 ; Gordon v. Campbell, (Fount. 1702.)
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No. 22. that is a different case from the present, where all that the officer does is to certif

~ that he left the copy at Anchintihert, which he was informed was the debtor'

Dec 3 1844.

Pollock t. ' dwelling-house. Not finding the debtor personally, he left it there ; but it is no

Kinj. part of bis own certificate that that was the dwelling-house. I do not, therefon

see the necessity for a reduction.

The Court recalled the Lord Ordinary's interlocutor, but allowed a redut

tion to be repeated.

W. Meiei.e, S.S.C Gracie and Mackenzie, W.S.—Agents.

No. 23. James Pollock and Others, Appellants Rutherford—Munro.

Mathew King and William King's Trustee, Respondents.—

H. J. Robertson—T. Mackenzie.

Bankruptcy—Process—Judicial Examination.—1. Special circumstances

which the Court, on the application of certain of the creditors on a sequestrate

estate, ordered another creditor to produce, and to be examined with regard to,

"pass-book'' between him and the bankrupt, (which it was alleged would thro

light upon the bankrupt's affairs,) although the pass-book also related to the cred

tor's own claim. 2. Question whether, under sei-tions 68 and 69 of the existii

Bankrupt Act, a creditor can competently be examined on matters relating to li

own claim ?

Dre. 3, 1844. In section 68 of the existing Bankrupt Act, it is enacted, " That tl

2d Division. Sheriff may, at any time, on the application of the trustee, order an exi

R. mination of the bankrupt's wife and family, clerks, servants, factors, lav

agents, and others, who can give information relative to his estate, eithi

by declaration or on oath, as to the Sheriff shall seem fit, and issue li

warrant requiring such persons to appear ; and if they refuse or negle

to appear, when duly summoned, the Sheriff may issue another warrai

to apprehend the person so failing to appear." In section 69, it

enacted, " That the bankrupt and the said persons shall answer all lav

ful questions relating to the affairs of the bankrupt; and the Sheriff ma

order such persons to produce for inspection any books of accounts, paper

deeds, writings, or other documents in their custody relative to the banl

rupt's affairs, and cause the same, or copies thereof, to be delivered I

the trustee."

The estates of William King, victualler, Tradeston, Glasgow, havin

been sequestrated, Robert Robertson was appointed trustee. The great*

part of the supplies of goods received by the bankrupt for carrying on h

trade had been derived from his brother, Mathew King, who was also

victualler in Glasgow. Mathew King had claimed on the estate as

creditor, in virtue of a bill for £187, dated 24th January 1844, and a

open account, extending from 13th January to 17th May of the saui
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year, amounting to £64 more. In reference to Lis dealings with bis No. 23.

brother, the bankrupt at bis statutory examination declared,—that there ~J^. ,

were no statements of accounts made out between his brother and him Pollock v.

at the time the bill was granted—that there never had been any final set- lg'

tiement of accounts between him and his brother—that the last payment

of cash he had made to his brother was £20, which he thought had been

paid since January 1844—that he could not tell what sums he had paid

bis brother prior to that £20, as he just paid him different sums as he

could spare them, and never kept any note of the sums so paid, nor en

tered them in any book, having all along trusted to his brother keeping

» correct note of the monies paid him—that he could not tell how much

joods he bad got from his brother since January last—that he had never

gstsny invoices of goods from his brother previous to the sequestration.

Mathew King, the brother, was subsequently (in consequence of a

recommendation of a meeting of the creditors) examined upon oath before

the Sheriff, in reference to the affairs of the bankrupt. The trustee on

the sequestrated estate, and the law-agent in the sequestration, were pre

sent at this meeting, but the examination was conducted by the agent

for James Pollock and several other creditors of the bankrupt. He

deponed that he seldom had sent the bankrupt an account or invoice of

the goods he bought—that he had no books which could show his dealings

with tbe bukrupt, but that to the best of his belief he thought these

might hare averaged £15 or £16 a-week—" that the deponent has a

pats-book in which he entered some of the goods sold to his brother."

Tie deponent having been then called upon by the agent for Pollock

aoduie other creditors to produce this pass-book, it was objected by him

;nd the agent in the sequestration, that the call was incompetent, in re

spect the deponent had lodged a claim on the estate, and the line of interro

gation was obviously intended to cut down or investigate into that claim.

It was answered by the agent for Pollock and others, that the object

of the examination was to ascertain the extent of the bona fide dealings

between the bankrupt and his brother, the witness. Large quantities of

?oods had been received by the bankrupt from his brother ; and, in re-

tan, cash payments to a considerable amount had been made by the

baakrupt, some of them shortly before the sequestration ; and further,

Ukere had been no state of accounts ever made up between them. The

witaess admitted that he had entered some of the goods sold to his brother

ia the pass-book, and the object of the examination and call for that docu

ment was to ascertain the dealings between them.

The Sheriff, in respect the requisition was made by one set of credi

tors calling upon another creditor to answer questions and produce

books, which might affect or cut down his claim upon the estate ; and

ia respect it did not appear that either common law or the bankrupt

autate conferred power upon a creditor to interrogate another creditor
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No. 23. upon oatb, or compel him, under the penalty of imprisonment, to pro-

„ "JTToia duce books that might affect his claim, without raising an action, and

Pollock v. getting a diligence therein, or making a reference to his oath—found

ing' the requisition incompetent, and sustained the objection.

Pollock and the others then presented a note of appeal, praying the

Court to recal the above deliverance, to remit to the Sheriff to repel the

objection to production of the pass-book, and to direct the trustee to

take the necessary steps to have the examination of Mathew King con

tinued.

They pleaded ;—

The ground on which production of the pass-book was demanded was,

that it was the joint property of the bankrupt as well as of Matheu

King, and was therefore one of the books connected with the seques

trated estate, which the creditors were entitled to see, for obtaining in

formation with regard to the bankrupt's affairs. There were circum

stances of suspicion in the case, which rendered investigation the more

important. The greater part of the bankrupt's goods had been received

from Mathew King, of which there were no invoices or accounts. The

bankrupt had produced no books, but had relied on his brother keeping

a correct statement of the sums he had paid him. The pass-book wa

therefore of importance, as showing what goods he had received, an

whether he had given a true account of his cash. Under the 69th sec

tion of the existing Bankrupt Act, the appellants were entitled to hav

the book produced. Being one of the bankrupt's books, it was nogroun

for refusal that it might incidentally bear upon the claim of the creditu

producing it. The recovery of a document was very different from th

examination of a creditor by questions with regard to his claim. Bil

even with regard to this, the existing Bankrupt Act, in § 68, gave mor

extensive powers than the former Act, (§ 32,) which limited the pel

sons to be examined to those " connected with his (the bankrupt's

business."

Mathew King, and the trustee on the sequestrated estate, who ha

appeared as respondents in the appeal, answered ;—

The ground of demand in the court below had been now abandonee

It had been decided, in reference to the former Bankrupt Act, that

creditor could not be examined with reference to his claim upon th

estate.1 In so far as the pass-book threw light upon the bankrupt

affairs, the appellant might be entitled to exhibition of it, but not in 8

far as it related to Mathew King's claim.

1 M'Leay v. M'Lehose, Dec. 4, 1792, (Bell's 8vo Cases, pp. 75—80, an

Sopp. ;) Bell's Com. Vol. II. 394—399 ; Nisbet v. M'Clellund, Jan. 28, 183'

(15 S.& D. p. 4=39.)
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Lord Justick-Clerk.—I feel no doubt at all upon the point, after it has No. 23.

been explained to us. It is not necessary to go beyond the precise case before

as, and I should be sorry to do so. A great change has certainly been made by Pniwt _

ihe substitution of the words, those " who can give information relative to the King.

bankrupt's estate," in the 68th section of the existing Act, from those used in the

former statute—" connected with his business." But I give no opinion how far

these words may carry other cases. It is probable that there may be persons who

may be able to give information with regard to the bankrupt's affairs, whom it

but not be competent to examine upon oath ; they may have books in their pos-

,-esion which the trustee may have an interest to see. Now, what are the facts

of this ease ? I may remark, that it is singular that, when a general meeting of

ike creditors recommended that Mathew King should be examined, the examina-

tiais not conducted by the trustee, although he is present, but by the agent for

tat creditors. Now, this bankrupt has carried on business for six years, and he

be produced no books at all. There is a large claim on the estate made by his

brother, who also produces a bill dated not long before the sequestration. The

bankrupt says that no statement of accounts had ever taken place between his

brother and bim ; that he had not kept any note of the sums he had paid to his

brother, but that he had trusted to his brother to keep a correct note. Under

these circumstances, it was certainly competent to call upon the brother to know

V! he bad kept any such note. When the brother is examined as to whether he

has ray record of these transactions, he says that he has a " pass-book"—this is the

descripron the witness himself gives of it—between the bankrupt and him. Now,

swsnmio? A'a book to be the joint property of the bankrupt and Mathew King, can

it be maintained that the latter is not bound to produce it, because he says that he

a a creditor on the estate ? Pnt the case of a regular bank pass-book—could a

bank refuse to produce because they were creditors on the estate ? This seems

aa firnvacant proposition. I am of opinion that the book must be given up. If

a contains other entries unconnected with the bankrupt's affairs, we might guard

the interlocutor so as to protect them ; but to guard it, so as to exclude from exa

mination all the entries bearing on Mathew King's claim, would just be to defeat

the object for which it is sought. Without giving any opinion as to how far the

examination of a creditor might be carried nnder the above sections of the Act,

I think that here we have a party who can give information with regard to the

bankrupt's affairs, he having admitted that he has a pass-book between himself

las' the bankrupt, and that he must be examined with regard to it.

Losd Medwyn.—I have some difficulty in concurring with your Lordship. I

tank that the question is not so much whether this pass-book is to be produced,

■ whether it is to be forced out of the witness's hands, under this examination,

■dander tbe sanction of his oath. The question seems to me to depend upon

the alteration which has been made in the new Bankrupt Act, from the enact

ment in tbe former statute. Is 'this alteration to be held to sanction the exami-

atnoa of a creditor in reference to bis own claim, because he has books in his

poaeaaion which may throw light upon the bankrupt's affairs? It must be ob-

aonto, that the appellants have shifted from the ground they took in the Sheriff

Csart There, the whole examination referred to Mathew King's claim. The

pts-book is now pressed for, on the ground that it is a book connected with tbe

sequestrated estate. There may certainly be a sort of joint property in this book
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No. 23. between the bankrupt and Mathew King, but I should wish to be satisfied as tc

what the creditors' object is in seeking for production.

Pollock v ' Upon the whole, I cannot hold that the new Act differs from the former one

King. in giving to a creditor power to examine another creditor with the view of inves-

tigating into bis claim.

Loru Moncreiff.—I concur with the Lord Justice-Clerk. If we were now

called upon to decide thai the trustee or the creditors are entitled generally, a;

this stage of the proceedings in a sequestration, to examine persons claiming »■

creditors on the bankrupt estate, relative to their own claims of debt, I shouli.

have very great hesitation in sanctioning such a demand. The statute has not

directly given such authority ; and considering the previous state of the law, as

decided in the case of M'Leay v. M'Lehose, Dec. 4, 1792,1 and laid down by Pro

fessor Bell, Commentaries, 2, 394, I think that if it had been intended by the late

statute to vest such a power, it would have been so said in express words. Without

such an express enactment, I must attach great importance to what was said by

President Campbell in that case of M'Leay :—" It is not a formal explanation

that is here demanded, but the creditor is called off the street, and all the procu

rators in the country let loose upon him ; he makes a slip when examined in this

way without vouchers, or time for recollection, and may be then indicted for per

jury. I should be very sorry were this the law ; and were it so, I shonld un

doubtedly say that it ought to be altered. But our law does not, and I hope new

will, allow of a previous and unnecessary investigation of the kind."

(Bell's first Report, pp. 78—80, must be inaccurate as to the state of the opi

nions at the first advising; for it is clear by the last that the President, Justicr-

Clerk, and Eskgrove, were all agreed on the point.)

But the present case is different. Even under the statutes, it was competent

to require other persons than the bankrupt to produce books or papers whirli

might throw light on the bankrupt's affairs, even though sworn to be inseparably

connected with the affairs of the party examined himself.—Bell, 2, 399, and case

of Dundas v. Belch, there quoted. There was a difficulty under the statute then

in force, it being necessary first to show that the party under examination was

connected with the bankrupt's business. But, while the Court held it not to be

competent to use such an examination in order to prove a man to be a partner

with the bankrupt, (against which doubt has since been thrown,) the difficult .

was not thought insuperable as to the production, or at least exhibition, of books.

But the late statute has removed even that difficulty, by changing the words, and

providing that any one may be examined " who can give information relative to

the bankrupt's affairs." Looking at this enactment, though I still am not prepared

to hold that it is thereby made competent at this stage to interrogate a creditor,

and require an answer on oath, under the pains of perjury, relative to his own claim

of debt ; yet, as his being a creditor is no reason why he should not be examined if

he can give information concerning the bankrupt's affairs, (Justice-Clerk's opinion in

M'Leay,) and as it is impossible to deny that, if he is in possession of a book which,

though it may be said to relate to his own affairs and his own claim, clearly meant to

relate to the affairs of the bankrupt, he is a person who, by means of that book, ran give

Bell's 8vo Cases, Sup. p. 80.
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information relative to those affairs. If, therefore, it appears by his own answers, No. 23.

under examination, that he is in possession of a pass-hook, which, by its nama and

titure, is as mnch the property of the bankrupt as it is his, I do not see why such p^io^ v,

a document can be withheld, merely because it may he stated to relate only to King.

the dealings between the bankrupt and himself. It is still the record of a part

of the bankrupt's affairs, which he, before his bankruptcy, had a right to see, and

of which therefore his trustee or his creditors, after it, are equally entitled to in

spection. The bankrupt has sworn that he all along " trusted to his brother keep

ing i correct note of tlie money paid to him.'' If, indeed, the respondent had said

that be had no note or account other than an account entered in his own private

books in an ordinary way, I should think it very doubtful whether he could be

wjnired, at this stage of the proceedings, and in this summary form, to produce such

tffloka, though I am not clear that he might not ; and though, in the end, before his

(inn could be sustained, be must ha e been bound to produce or exhibit them.

Br: here he says himself that the book which contains the entries of those dealings

«i pus-book, which, by its nature, must be held to have been kept as much for

'he bankrupt as for himself. It is, in reality, one of the books of the bankrupt's

trade, though kept by the respondent ; and therefore he is bound to make it

forthcoming to the creditor. In reality, in so far as it may contain acknowledg

ing of money paid to the respondent, it belongs properly to the bankrupt ; and,

theagh the respondent may have possession of it, in respect of the counterpart in

the goods delivered, it is still a mutual record between them, which the one is not

ntiO«l u> with ri .lii fr< m the sight of the other.

Rfqtirinff this book to be produced is evidently a very different thing from

tlioiin?, in this summary way, an examination of a creditor on oath, concerning

'ke oents of his own claim in the sequestration. And I beg to be understood as

tiries; no opinion that that is competent in our law as it stands.

Lord Cockburn.— It is plain to me that questions may arise as to these

classes of the statute, and I do not know how soon ; hut no such questions are

before ns, and I give no opinion by anticipation. The demand made here is for a

pass-book, which is not the exclusive property of the creditor at all, but is as

much the bankrupt's property as his. He is as much bound to produce this as

»st other book of the bankrupt's ; nor is he entitled to keep it up, because it may

happen to throw some light upon his own claim. I consider that we are here clear

of all difficulties that may arise hereafter in a totally different question.

THEtR Lordships accordingly pronounced this interlocutor:—" In the

special circumstances of the case, and in respect that the book called for is

described by the respondent, Mathew King, in his examination, as a pass

book between him and the bankrupt, Sustain the appeal—alter the judg

ment of the Sheriff—ordain the respondent to produce the book—and re

mit to the Sheriff to proceed accordingly in the examination of the respon

dent: Find the appellants entitled to the expenses incurred by them in

this Court."

Datidsomi an. I Sritrr, W.S.—Chahi.fs Fishir, S.S.C.—Agenta.

M
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No. 24.

Dee. 5, 1844.

1st Division.

W.

Glasgow.

Strachan v.

Monro.

Robert Glasgow and Others, Petitioners.— Cowan.

Trust—Nobile Officium—The whole trustees named in a dispositioi

for behoof of married parties and their children, which contained a powe

of sale, having died, the Court, on the application, or with consent, of a!

the parties beneficially interested, appointed trustees under the disposi

tion, ** with the whole powers thereby conferred on the original trustee

now deceased, they always finding caution before extract, in terms of th

A. S. anent factors." '

J. C. Remus, W.S Agent.

No. 25. John Strachan, Jun., Pursuer.—Maitland—Forman.

George Monko, Defender.—Monro—E. 6". Gordon.

Separation—Process—Summons.—In an action of damages for " illegal, m

warrantable, oppressive, and injurious" conduct, in causing the pursuer to fc

apprehended and tried in a police-court on a false charge of creating a dislnrbana

an objection to the relevancy of the summons, that it did not allege malice an

want of probable cause, was repelled.

N.

Dee. 5, 1844. Strachan raised an action of damages against Monro, in which it wa

1st Division, alleg-ed that Monro had caused him to be seized in an insurance office b

Lord Murray, a police-officer, and taken through the public streets at mid-day, an

lodged in the police-office, on the false charge of his having created

disturbance ; that the pursuer had been tried in the police-office on th)

charge, but had been acquitted. The summons further stated, " that th

whole of the foresaid conduct of the said George Monro was most illega

unwarrantable, and oppressive, and was injurious, if not ruinous, to th

character, credit, and reputation of the said pursuer, hurtful to his feelings

and degrading to him in the eyes of society."

It was pleaded as a preliminary defence, that the summons was irrele

vant, inasmuch as it did not set forth that the alleged proceedings com

plained of were taken by the defender maliciously, and without probabl

cause.

The Lord Ordinary repelled the preliminary defence.*

1 M« Asian, July 17, 1841, (ante, Vol. III. p. 1263.)

* " Note.—It does not appear to the Lord Ordinary that the additional prp

liminarv defence that ' the summons is irrelevant, inasmuch as it does not set fortl
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The defender reclaimed. No. 25.

The Court, holding that there was no necessity for technical ni'Leiiiiu<i v.

words, and that the averments sufficiently supported the relevancy Iledie<u'D-

of the summons, adhered, with additional expenses.

M. Lothian. S.S.C.—Gjcokoi Monro, S.S.C.— Agents.

Giobgk M'Lelland, VV.S.and Alexander's Trustees, Pursuers.— No. 26.

Butherfurd— Cowan.

Mrs Julia Steele or Redfearn, Defender.—Ld.-Adv. M'Neill—

Whigham.

Interest—Agent awl Client —Expenses.—Circumstances in which simple in-

tatatu4per cent was allowed on an agent's business account, from the last

irotk in each account till citation in the action, and thereafter 5 per cent till

Alexander Pearson, W.S., acted for Mrs Julia Steele or Redfearn Deo. 6, 1844.

and anotier party in a joint purchase of a landed estate. But by mis- , Ditisiow

take certain of his business accounts in the joint purchase were rendered Lord Cuniog-

to u>d paid by that other party exclusively. When the mistake was dis- amc'

rarered, which was at the distance of some years, the present action of

relief vas raised against Mrs Redfearn, and the Lord Ordinary decided

against her.

tfc»t the alleged proceedings complained of were taken by the defender maliciously,

Bd without probable cause,' is well founded. The summons states that the con

tact of the defender was most ' illegal, unwarrantable, and oppressive, and was

fljirioos, if not ruinous, to the character, credit, and reputation of the pursuer,

hardy to his feelings, and degrading to him in the eyes of society.' The case of

AnWkle against Taylor was different. That was a criminal prosecution, and the

b» relative to such cases is admirably stated by Lord Eldon. Malice and want

«f probable cause referred to the legal proceedings in that case. Here a party is

anal to bare put another under custody of a constable. If he did so legally, and

ipon sufficient grounds, that meets the charge ; but if he did so, as the summons

charges, illegally and unwarrantably, there is a case for trial, though no malice or

•*at of probable cause is charged against him. If this was merely a prosecution

*«ieb every person has a right to raise, then it might be necessary for the pursuer

it charge iu his summons malice and want of probable cause. The defender sug-

Pfts, that in all events he is entitled to have the same issue as the Court gave in

«Wes»e of Swayne, 27th June 1835, (Shaw, 13, 1003,) viz. ' Whether the defen

der acted wrongfully, injuriously, and oppressively, to the loss, injury, and damage

of die pursuer.'

" The Lord Ordinary reports the issue as prepared for the consideration of the

C >rart/
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No. 26.

Dec. 7, 1844.

Seaforth

Trustees v.

Macaulay.

She reclaimed, and the only objection ultimately insisted in was that

to the rate of interest. Mr Pearson had charged interest at 5 per cent,

and accumulated it annually, without any periodical rendering of ac

counts, and repayment, with similar interest, was claimed from the

defender.

Lord Mackenzie.—No writer's account, not rendered, can bear one farthing

of compound interest.

Lord Jeffrey.—I think that interest, but not compound interest, should be

allowed.

Lord President.—It would be a serious matter, after the lapse of years, to

allow the charge of both simple and compound interest. I cannot accede to that.

It is sufficient that the pursuers get simple interest at the common rate.

Lord Mackenzie Say four per cent.

The Court found the defender liable in simple interest on the account!

libelled, or from the date of the last article in each of those accounts re

a'pectively, at the rate of four per cent per annum, to the date of citatioi

in the action ; and at the rate of fire per cent thereafter till paid.

IIuntih lir.AiB and Cowan, W.S.—A. Smith, W.S Agents.

No. 27. Seaforth Trustees, Petitioners.—Ld.-Adv. M'NeiU—Sandford.

Donald Macaulay, Respondent—Rutherford—E. S. Gordon.

Inhibition—Lease—Reparation— Consignation.—Where a party had raised

action for implement of an agreement to grant him a lease of certain farms, ,i

alternatively fur damages, and to secure his claim for implement had used, inhi

tion on the dependence ;—Held that the defender was not entitled to have

inhibition recalled, merely on consignation of the sum claimed as damages.

2d Division

R.

Dec. 7, 1844. In 1838, an agreement was concluded between the trustees of Mr a

Mrs Stewart Mackenzie of Seaforth, and Dr Donald Macaulay, by wh

the trustees agreed to let to Macaulay, for a period of nineteen yei

certain farms in the island of Lewis on advantageous terms, Macaul

on the other hand, discharging the trustees of certain claims of dami

which he had against Mr and Mrs Mackenzie. Macaulay, according

obtained possession of a part of the farms, which it had been a«T

should be let to him ; but the trustees having failed to put him in poss

sion of the farms of Valtos, Kneep, and Reef, being the larger par

the lands included in the agreement, he raised against them, in Novi

ber 1839, an action for implement and damages.

The conclusions of the summons were, 1. For £500, as the dam
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t!ie pursuer had sustained at the date of the summons, by the failure of j^ 27

the trustees to implement the missives of agreement. 2. For implement

of tbe missives on the part of the trustees, in regard to the set of the g^^'h

lands and farms, in so far as they had not been fulfilled by them ; and Tnme-» ».

tilt they should be decerned to give him possession of part of tbe lands acau 5'

0! Balnicol, which had been withheld from him, and of the lands of

\ altos, Kneep, and Reef, that he might occupy and possess the same.

3, Alternatively for £200 yearly, as the loss the pursuer would sustain,

in the event of the trustees failing to fulfil the agreement as to the set of

tbe farms. The summons further contained conclusions for decree, or-

iming the trustees to erect a dwelling-house and offices on the farm,

vitbaclaim for deduction from the rent till this was done; and there

raa further conclusion for £500 of damages, on account of an alleged

wrongous sequestration. Upon this summons, Dr Macaulay raised letters

of inhibition against the trustees.

^ bile this action was in dependence, the Seaforth trustees had enter

ed into a minute of sale of the whole island of Lewis to Mr Matheson

oi .\chany, at the price of £100,000 ; but in consequence of the inhibi

tion used by Dr Macaulay, the purchaser refused to receive the disposi

tion, or to pay a large portion of the price.

The trustees then presented a petition, in which they offered to con-

sign, toairait the issue of the action, the sum of £3500, as being the full

«m concluded for by Dr Macaulay in his summons ; and praying the

Conn, upon their doing so, to recal the inhibition.

To this Dr Macaulay answered ;—That his summons concluded against

tie trustees for implement of their agreement, by giving him a lease of

tie farms in question ; that it was implement that he desired ; and to

*cure this he was entitled to resist the recal of the inhibition. The

consignation of the damages, which he claimed alternatively, was no

groond for its recal.

Lord Jcstice-Clerk.—We cannot grant a recal of this inhibition. Dr Mac

k's action sets forth, that an agreement was entered into by the trustees to

pabimin possession of tbe right of lease, and that this they bad failed to do.

IWntua distinct conclusion for implement of this agreement, and that the pur-

Jrf ihould be put in possession of the lands. On this action inhibition has been

--rj, for the purpose of preventing a lease being granted to any other party. I

Moot see how Dr Macaulay is to be prevented from claiming implement. It is

:-» to me to say that a pursuer claiming implement, and alternatively damages,

"MX to be entitled to say—I prefer implement. It is true, one bus a desire

:at»»reat transaction such as this should not be unnecessarily stopped, but still

•'"Mtcaolay has a legal right. His right of tack is as good in law as the right

,; tbe proprietor. He is perfectly entitled to say, I do not choose to take the

■•ps—I prefer to insist for implement. I think the inhibition cannot be

•«ailed.
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No. 27. Lord Medwyn—That is quite my opinion too. I cannot understand that «

~_~" party, when he asks for implement, and also insists in a claim for damages, is tc-

Jrant.' ' nave nothing but the damages given to him.

Lord Moncreiff I am satisfied that at present it is impossible to recal this

inhibition, because that would be just determining the question whether the pur

suer is entitled to specific implement or not.

Lord Cockburn concurred; and

Their Lordships accordingly refused the petition.

William Mackenzie, W.S.— Rot and Martin, U.S.— Agent*.

No. 28. Joseph Grant, Petitioner.—R. Robertson.

Dec. 7, 1844. Curator bonis— Superior and Vassal—Cautioner—Cash- Credit—Process.

2 Divmow. —rMr James Lawson, and his brother Charles Lawson (of the firm of Peter

Lawson and Son,) had granted an heritable bond over subjects held by

them, as pro indiviso proprietors, to certain parties, in relief of a caution

ary obligation undertaken by them to the British Linen Company's Bank,

for a cash-credit to Peter Lawson and Son, on which bond the cautioners

were infeft. The bond for the cash-credit having been retired by Peter

Lawson and Son, the principal obligants, it became necessary that the

security in relief should be discharged by the cautioners. For effecting

this, it was requisite that the heir of one of the cautioners who was dead

should be entered by Messrs James and Charles Lawson, the superior

of the subjects over which the security was granted. The present appli

cation was made by Joseph Grant, W.S., who had been appointed curato

bonis to James Lawson, and inter alia craved power from the Court, i

conjunction with Charles Lawson, to enter the heir of the cautioner.

Their Lordships having ordered intimation to Charles Lawsor

and to the cautioners, and the cautioners having given their cor

sent, the prayer of the petition was granted.

.losEi'ii Grant, W.S —Agent.
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Her Majesty's Advocate, Pursuer.—Ld.-Adv. M'Neill—Penney— No. 29.

Baillie. _ ~~~~,' „ . ,
m _ , _ _ _ _ , , Deo. 10, 1844.

tVlLLIAM URAHAM, and TRUSTEES OF UEORGE LEWIS, Defenders Her Majettj's

Sol.- Gen. Anderson—Rutherfurd—Dundas. Graham" *"

Prescription—Stat. 1617, c. 12—Church—Patronage—Stat, of Annexation

1587—Crown.—The right to a patronage, which had been possessed by a party

ud his authors upon personal titles for more than the prescriptive period, having

Wen challenged by the Crown on the grounds, 1. That the patronage had formed

P*rt of the annexed property of the Crown, and had never been separated from it

Wnr act of dissolution or conveyance ; and, 2. That the patronage having been

Waliied in the person of the Crown, (its right being equivalent to one comple

ted by seisin,) no prescriptive possession could follow on an adverse personal

tile;—Held, that prescription having run in favour of the possessors of the pa-

tnuge, upon a title ex facie sufficient, these grounds of challenge, and all en-

V": into his older titles and the origin of his rights, was excluded; and that the

pwtire prescription operates against the annexed property of the Crown ;—Ob-

wtd, that a patronage does not necessarily become feudalized by being vested in

weCrosrn ; and that the rule, that when a patronage has once been feudalized, its

"to^oeiit transmissions ought to be in feudal form, has only reference to a cotn-

r**» between parties deriving right from the same author, in which, as in the

cut of oiUr heritable rights, a right completed by seisin is preferable to a per-

sodult.

The Abbacy of Eceles, in Berwickshire, including under it the bene- Dee. 10, 1844.

tesoftccles and Bothkennar, fell to the Crown at the Reformation, in 2d Division.

tisane way as other religious establishments of the same nature, and Ld\ Cockburn.

* Ms included in the general Act of Annexation of 1587.

Of date, 17th December 1624, and 6th February 1625, an assignation

*a executed by Sir George Home of Eceles, in favour of James, Earl

of Home, in reference to the advocation, donation, and right of patron-

^eof the parish and kirk of Eceles. This deed narrated in gremio an

Act of Parliament said to have been passed in the year 1609, by which

ill lands, baronies, &c, of the temporality of the abbacy of Eceles, had

»M dissolved from the Act of Annexation, together with the parish

Wl of Eceles and Bothkennar, belonging to the abbacy of Eceles, as

f*tof the patrimony thereof, to the effect that his Majesty might grant

ad dispone the lands pertaining to the temporality of the abbacy, and

"x patronages of the kirks of Eceles and Bothkennar, to the said Sir

George Home ; and it assigned the Earl of Home in and to the Act of

i'ariiament, in so far as concerned the patronage of the parish of Eceles.*

' This Act of Parliament, as it is narrated in the assignation, is in the follow-

"| terms:—" Forsameikle as be speciall Act of Parliament holden in the month

■ June the year of God 1609, Our Soverane Lord and three Estates of Parlia-

fott, forthe causes specified in the said Act, hes dissolvit all and sundry Lands,

■ sronies, castles, towers, fortalices, manor places, milns, woods, fishings, tennents,
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No. 29. It did not appear, however, that the Crown had ever exercised the power

U ,q lg44 conferred upon it by this Act, by executing, in favour of Sir George

Her Maje.ty's Home, any charter or other grant of the abbacy and the two kirks, eon-

Grafaain! vey>ng them to him ; and no sucli deed was referred to in the assignation.

No copy of the Act of Parliament, referred to in the assignation, was to

be found in any record, but its title was mentioned in a list of the Acts

of the reign of James VI.

From the year 1609 down to 1690, when patronage was abolished, the

patronage of the parish of Bothkenuar was (it was alleged) exercised by

the Crown, by repeated acts of presentation during that period.

Of date 3d March 1732, William Earl of Home, on the narrative of

his having the undoubted right of the temporality of the abbacy of Eccles,

tennandries, servii-e of free Tennents, annexis, connexis, parts, pendicles, perti

nents, fewmaills, kains, customs, casualties, profiles, and duties quhatsoever of tie

temporality of the Abbacy or Priory of Eccles f'ra the Act of annexation maiir in

his highness Parliament balden at Edinr the 29 day of July the yeir of God 1587,

annexand the temporality of all Benefices within this realm to bis Ma'f Croon,

together with the Parish Kiik of Eccles, alias called Ladykirk, and Chaplainarin

called S'- Johns Chaple, S'- Cuthbei ts Cbaple, and S'- Magdalenes Chaple, quliilk

are parts and pendicles of the said Paroch kirk of Eccles, lyand within the Shireff-

(lome of Berwick ; And als the Paroch kirk of Botbkeuner, lyand within tbe

Shireffdome of Stirling, pertaining to the said Pryory or Abbacy of Eccles, as an

part of the Patrimony yr,,f ; Together with the personage and viccarage of the

saids Kirks and Kirklands y*of, Barn and Teind Barnyeards of the samen, am!

All and Sundry Teind-sheaves and other Teinds, as well great as small, fruits,

rents, emoluments, and duties pertaining and belonging yno Ira the said Abbacy

& Pryory of Eccles and Benefice yrof whereunto the samen pertenit as a part uf

the spirituality yrof to the effect his Ma'y might (five, grant, and dispone to me

the said George Home of Eccles, my heirs nnd Assignees q'soever heritably, All

and Sundry the said Lands, Buronys, Castles, towers, fortalices, raanorplaees,

houses, bigiiings, yards, orchards, milns, and others above specifict, pertaining lo

the temporality of the said Abbacy or Pryory of Eccles. Together with the advo

cation, donation, and right of Patronage of the said Kirk of Eccles, alias called

Ladykirk, and the Chuplanries above specifier, qlk are parts and pendicles of die

said Paroch Kirk of Botbkenner, and als of the said Paroch Kirk of Bolhken-

ner, pertaining to the said Abbacy or Priory of Eccles. Together with the

Parsonage and vicarage of the said Kirks and Kirklands yrof, and all and

sundry the Teynd-shaves and other Teinds, great and small fruits, rents,

emoluments, and duties pertaining yrto, and all ry1, title, interest, claim of

right qlk his Ma1?, his predecessors or successors had, has, or any ways may claim

or have yrto ; and als to the effect that his Matv may erect the said Paroch Kirk

of Eccles, alias called the Ladykirk, and the said Kirk of Bothkenner, personages

and vicarages yrof, in severall and distinct Rectories, or personages and vicarsges,

and may make and constitute me and my foresaids heretabill Patrons of the same

Paroch Kirks, personages, and viearages yof, and dispone to us the advocation,

donation, and right of Patronage yrof. And sicklike to the effect that his Majesty

may erect, unite, creat, and incorporat all and sundry the forsaids Lands, Barony-.

and others above written, pertaining to the temporality of the said Abbacy ; To

gether with the advocation, donation, and right of Patronage of the Paroch Kirkis

foresaids, personages and vicarages of tho samen, with all and sundry Teind-shaves

and other Teinds (jreat and small pertaining yairto, In ane haill and free Barony,

to be called the Barony of Eccles, to be holden of our Soveraine Lord and his

hieness successors in free blench."
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and of the parish kirks of Eccles and Botlikennar, for certain important No. 29.

services done and conferred to him by Mr James Graham of Airth, gave, Ree 10 J84+

granted, and disponed to liim, his heirs, &c, the advocation, donation, Her Majwtt'i

and right of patronage, of the parish kirk of Botlikennar. The clause of G^j^e v'

assignation to writs and evidents assigned to Mr Graham the Act of

Parliament of 1609, above-mentioned, and the assignation by Sir George

Home of 1624-5. The deed contained procuratory of resignation in

common form. The warrandice was from fact and deed only.

After this date, the patronage of Bothkennar was transmitted in the

family of Graham of Airth, upon personal titles, to the late Mr Thomas

Graham Stirling, who succeeded to this property in 1816. In the pro-

jits of titles transmitting the patronage, there was first a disposition and

settlement by the above-mentioned James Graham in favour of William

Graham, his second son, of date 1st February 1746. This deed was in

form of a procuratory of resignation. The next deed was a contract of

marriage between William Graham of Airth and Mrs Ann Stirling,

whereby, in implement of an agreement entered into previous to mar-

->. iie humid himself to infeft his spouse in a certain annuity out of

certain lands, and, inter alia, the right of patronage of Bothkennar. The

deed also disponed the patronage in favour of the persons therein named,

with procuratory of resignation and precept of sasine. The next deed

*as a disposition, of date 14th September 1765, by Mr Graham, convey

ing lie patronage to Captain George Middleton of Lethem Dolls, with

*)>%ation to infeft a me vel de me, procuratory of resignation and pre-

tfptofsasine. The patronage was subsequently reconveyed by Captain

Middleton. In January 1783, Mr Graham executed another disposition

of the patronage in favour of Mr David Erskine, C.S., in liferent.

foe first vacancy that occurred in the kirk of Bothkennar subsequent

'o 1732, the date of the Earl of Home's disposition of the patronage to

Mr Graham of Airth, was in 1743, when a Mr Penman was settled as

Batter of the parish by the presbytery, upon a call by the heritors,

&«, and heads of families. Upon this occasion, Mr James Graham

loot seem to have asserted any right to the patronage, but appeared

J»Toted as an heritor for an unsuccessful candidate.

The next vacancy occurred in 1 765, when Captain Middleton of Lethem

Mi, who was Mr William Graham's disponee in the patronage, pre-

d in favour of Mr William Nimmo. It was alleged that this pre-

ation was issued by Captain Middleton for behoof of Mr Graham,

was then disqualified from presenting, in consequence of not having

the oaths to Government. On two subsequent occasions also, the

hams presented to the benefice, first in 1783, when Mr David Er-

', to whom William Graham had disponed the patronage in liferent,

led in favour of Mr David Dickson ; and again in 1796, when Mr

Graham's trustees granted a presentation to Mr John Caw, the

•t incumbent in the parish. At the time of the presentation by Mr
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No. 29. Erskine, William Graham, it was alleged, still laboured under the

Dec. 10 1844 disqualification of not having taken the necessary oaths to Govem-

Her -Majesty's meilt.

Graham." " *l furtner appeared that the right of the Grahams to the patronage in

question had been recognised in the proceedings in two processes of

locality in 1774 and 1810.

In the year 1830, the late Thomas Graham Stirling exposed the

patronage of Bothkennar to sale, when it was bought by the late Mr

George Lewis, at the price of £2420. Some questions having arisen

after the sale, as to the form of the title to be granted to the purchaser,

a reference was entered into to the late Mr Thomas Cranstoun, W.S.,

who gave it as his award, that the seller, before executing a conveyance

was bound to complete a feudal title in his own person, by resignation

upon the procuratory in Lord Home's disposition of 1732. Mr Grahan

Stirling having died pending this submission, Mr William Graham, Lii

eldest son, completed a title in the manner prescribed, by obtaining i

Crown charter of resignation, upon which he was infeft in Februar;

1837. He then executed a disposition in favour of Mr Lewis, whicl

was dated 26th April 1838.

In January 1842, an action was brought at the instance of the Crow

against Mr Lewis, (in which his trustees were, on his death, subsequent!

sisted as defenders,) concluding for reduction of the assignation by Si

George Home of 1G24-5—the disposition by the Earl of Home of 173

—the charter of resignation and infeftment of William Graham of 1835

and of the disposition to Mr Lewis ; and also concluding for declaratc

that the patronage of Bothkennar was vested in, and belonged to th

Crown.

Mr William Graham, who was liable in warrandice to Mr Lewis, sis

ed himself as a defender in the action.

The case was argued in the Outer-House on cases. Additional cas<

were ordered in the Inner-House—and there was also argument at tl;

bar.

It was pleaded for the Crown ;—

The patronage of Bothkennar had been vested in the Crown, as

portion of the Abbacy of Eccles, and was held by the Crown as a pa

of the annexed property, and as a proper feudal subject, which cou

only pass from it by grant, in the form of charter and seisin.1 There b«

been no such conveyance made by the Crown in favour of any of tl

defenders' authors—the assignation in favour of James Earl of Home w

merely of the alleged Act of Parliament of 1609, and that only in so :

1 Stair, 2, 8, 85 ; Earl of Haddington v. Officers of State, June 30, 1778, (3

9940 ;) Dunlop's Par. Law, 2d Edit. p. 196 ; Craig, Lib. I. Dieg. 16 ; Ersk.

3, 44 ; Great-Seal Record- Book, 81, No. 537, May 1 1, 1567 ; Forbes on Titb<

p. 68; Ersk. (Ivory,) p. 102, Note 113 ; Hope's Minor Practicks, 2, 92, §§ 8,
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as concerned the patronage of the parish of Eccles ; the disposition of No. 29.

1732 to James Graham, by William Earl of Home, and the other titles _ 7T-,,,,.
' Dre. 10, 1»*4.

of the defenders, therefore flowed a non habente potestatem. The pro- H.r Msj^ty'i

per patrimony and annexed property of the Crown was, by repeated q*1"^*16 v'

Acts of Parliament, declared to be unalienable;1 and all dispositions and

alienations made after the annexation, and without lawful dissolution in

Parliament, and compliance with the statutory requisites, were declared

to be null, either by way of action or exception.2 Such being the case,

the defects in the defenders' titles to the patronage were not capable of

keing validated by prescription. The Act 1617, establishing the posi

tive prescription, although it declared that prescription should run against

die Crown, was not of universal application,3 and could not be held to

venule the effect of the statutes of annexation, which it did not either

repeal or alter.1 By force of these statutes, the title of the defenders'

author was null, by way of action or exception, and therefore could never

form a valid warrant for prescriptive possession.5

The title of the Crown was further preferable to that of the defenders.

The patronage in question was a feudalized subject ; it had been dealt

wiui ta the defenders' titles as such, and the right of the Crown to it was

of a feudal character, and equivalent to one completed by seisin. In ,

these circumstances no mere personal right could form a valid adverse

wle to tie ipso jure seisin of the Crown, and no title not completed by

lakltment could be the foundation of prescriptive possession—the Crown

fceing rested as under an infeftment, could only be divested in the ordi-

■mt form applicable to feudal subjects.0

It was further argued for the Crown, that the alleged acts of possession

by the defenders' authors were insufficient, both in their character and

continuance, to sustain the plea of prescriptive possession ; and more

efpea'alJy, that the acts of presentation of 1765 and 1783, were not valid

' Craig, B. I. Dieg. 15, §§ 15, 5, 1, 4 ; Vide Thomson's Acts of Parliament,

VoL II, Act 1455, p. 42 ; Act 1503, ibid. p. 253 ; Act 1540, ibid. p. 360 ; Act

ON, VoL III. p. 431 ; Act 1594, Vol. IV. p. 64., No. 13, and No. 14, p. 65 ;

Arte 1597, Vol. IV. p. 131, Nos. 4, 5, 6; Act 1683, Vol. V. p. 27; and Acts

1633, caps. 11, 14; ibid. p. 32 ; Craig, I. 16, 4, and II. 3, 35.

1 Stat. 1597, c. 7 ; Thomson's Acts, Vol. IV. p. 131.

'Stair, 2, 12, 10; Ersk. 3, 7, 14.

* Stewart's Ana. to Dirleton's Doubts, pp. 225-6 ; Earl of Galloway v. Feuars

«f Whithorn, (Elchies, Vol. II. p. 338, No. 18, voce Prescription, Jan. 17, 1739;)

Lord Advocate v. Earl of Morton, Feb. 25, 1669, (M. 7875;) Magistrates of

Peebles, Nor. 25, 1800, (Hume, p. 457.)

' Bankton, 2, 12, 11 ; Stair, 2, 12, 7 ; Craig, Dieg. 1, 16, § 1, and 2, 1, § 8.

1 Urqnmrt v. Officers of State, June 27, 1752, (M. 9915 ;) 1 Ersk. 3, 15, and

2,6,19; Earl of Fife v. Earl of Seafield, Jan. 21, 1831 ; Sbaw's Teind Cases,

a.854; Dunlop's Par. Law, 2d ed. p. 193 ; Bell's Prin. 9836 ; Ersk. 2, 3, 44;

LtduWt t. Officers of State, (M. 9913 ;) Dick v. Carmichael, July 29, 1752;

Earl of Home v. Officers of State, (M. 10777.)
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No. 29 acts °^ possession, in respect they were truly made by or for behoof of a

party who was legally disqualified from presenting.

Herii.jfflfy,' The defender, Mr Graham, pleaded;—The defenders and their pre-

Advocate t. decessors had a good and habile title to the patronage of Bothkennar,

standing in their persons for upwards of a century together ; upon which

uninterrupted possession of the patronage had followed for greatly more

than the prescriptive period, without any interference on the part of the

Crown. The disposition by the Earl of Home to James Graham in

1732, contained a clear grant of the patronage, and was in every respect

an effectual foundation for a prescriptive right. It was true that the

titles by which the right thus acquired by James Graham was transmitted

to his successors were personal titles merely ; but sasine was not requisite

to found prescription to a right of patronage, a personal title being suffi

cient, even in a question with the Crown.1 The objection that a patron

age had been at one period feudalized in the person of the Crown, and

consequently that a personal title could not compete with it, was one

which was struck at by the law of prescription, equally with any other

defect of title ; the presumption of law, after the period of prescriptive

possession had run upon the personal title, being, that the patronage had

never been feudalized.' But even were it the case, that a patronage once

feudalized in the person of a subject, and held under a feudal title, could

not be carried off by prescription on an adverse personal title, still it did

not follow that the same effect was to be given to the constructive seisin

ascribed to the Crown ; the reason of the rule was, that when a patronage

had been feudalized, seisin became necessary for the transmission of the

right ; but this had no application in the case of the Crown, which, it was

indisputable, could be divested, and its disponee invested in a patronage

by disposition alone without seisin.3

The foundation of the defender's right was the disposition 1732, which

was a formal and regular deed, and free from any intrinsic nullity. His

defence was prescription ; and this plea was a sufficient answer to all ob

jections to his title, whether they regarded the validity of the right as in

the Earl of Home or his authors, or the subject-matter of the grant as

being the annexed property of the Crown,4 even on the supposition that

1 3 Ersk. 7, 3, and i. 5, 15 ; Urquart v. Officers of State, Jan. 27, 1752, (M.

9915 ;) Stair, 2, 12, 23 ; 2 Bankton, 8, 91 ; Dunlop's Par. Cases, ed. 1841, p.

205.

* Farquarson v. E. of Aboyne, Dec. 2, 16/!), (M. 10879.)

3 Stewart v. Officers of State; Patronage of Torrybnrn, 1810, unreported;

Gordon v. Kennedy, July 1 1, 1758, (M. 10825 ;) Solicitor of Teinds v. Budge,

May 7, 1797, (Hume, p. 455.)

♦ Duke of Buccleuch v. Cuninghame, Nov. 30, 1826, (F. C. and S. 80;) Forbes

v. Livingstone, Nov. 29, 1827 ; Scott v. Bruce Stewart, July 1, 1779, (M. 18519;)

Mutiro v. Munro, May 19, 1812, (F. C )
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these objections were well founded in point of fact. The provisions of No. 29.

the statute 1617 were most comprehensive in their terms, and while they _, ~~~" .
■ 4 • Dec. lU, l»44.

expressly subjected the Crown to its operation, made no exception of the H^r M»jf»tj'«

annexed property. J-~'-

Should it be thought that the disposition of 1732 stood exposed to any

of the objections of the Crown, in consequence of the recital made in that

deed of the manner in which the patronage had been acquired by the Earl

of Home, the defender was entitled to found his title upon the disposition

and settlement by James Graham in 1746 and subsequent titles, on which

sufficient prescriptive possession had run, and which did not make any

allusion to the patronage having at one period been in the hands of the

Crown.

It was further contended, that the acts of possession by the defender's

aataors were valid and effectual.1

The Lord Ordinary reported the case.

The case was advised of this date.

Lord Justice-Clerk.—I have arrived at a clear opinion that judgment must

\* gives in favour of the defender.

Tte last argument addressed to us was of great importance. Because, in the

outlet of the well-considered speech of the Lord Advocate, he distinctly stated

that he did sot dispute,

1. That the positive prescription in heritable rights takes effect against the

Crvn, and that admission was made without qualification.

2. That the positive prescription can be pleaded to secure a right of patronage,

.uchoc^h not mentioned in the statute ; and,

& That prescription is available to protect a party in possession of a right of

patrooage, although he or his authors may not have been at any time infeft in

the right, and although the title is wholly a personal right.

He contended—most correctly—that there must, however, be at least a title

sufficient for the possession, and maintained that the title founded on in this case

iu not a sufficient title for prescriptive possession. <

But, in the close of his argument, it appeared that the first proposition was not

really admitted to the extent which the terms implied, and that he did in reality

(to I understood and noted the argument) contend that the Act 1617 did not

operate against the Crown to the extent to which it operates against a subject ;

that it was competent for the Crown to look to the origin of the title ; that the

■Vet 1617 did not overrule the effect of the acts of annexation, and in particular

«f the Act 1597, declaring alienations made to the contrary thereof to be null of

the law ; and that if no act of dissolution could be produced in support of the sub

ject's title to any of the annexed property of the Crown, then this was a statutory

' Additional authorities referred to by defender :—Bankton, 2, 3, 18 ; Dnnlop's

Pit. Cases, p. 21, § 45, ed. 1841 ; 3 Ersk. 7, 3 ; Glengarry v. Duke of Gordon,

Feb. 26, 1828 ; Bell's Princ. § 2006, last ed. ; Erskine v. Presbytery of Paisley,

Aag. 10, 1770, (second branch of case, M. 9970;) Presbytery of Inverness v.

Fraw, June 10, 1823, (S. & D. ;) 2 Stair, 12, §§ 6, 11, 19; 3 Ersk. 7, § 15.
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No. 29. nullity pleadable against the operation of the positive prescription, as mucins 4

nullity in essentialiims of the deeds constituting the alleged title. Hence the

Hrr Majesty's operation of the prescription pleaded under the statute 1617 it, in this esse,

Adronate v. substantially denied. And if this view of the statute is well founded, then of

course the same ground of challenge, as a reply to the defence of prescription,

must obtain in regard equally to all titles to lands constituted even by charter

from the Crown and possession on infeftments for centuries, if no act of dissolu

tion has enabled the Crown validly to make a grant of the lands in question.

Practically, therefore, the plea maintained does resolve into this, that unless an

act of dissolution has fortified and legalized the grant, the titles to all property

which may appear to be included within the acts of annexation are null, or void

able on a challenge by the Crown. This proposition has the wider effect, because

it will be remembered that the Act of Annexation 1587 only applied to Church

property, and that various other Acts, particularly 1455, c. 41, made a general

annexation to the Crown of great tracts of lands and extensive old lordships, under

a similar statutory declaration that all alienations of the same " shall be of none

availe." The plea on the part of the Lord Advocate is therefore substantially and

in effect this—viz. that when prescription is pleaded against the Crown, there are

distinctions and exceptions to be attended to, and enquiries into the origin of the

title founded on, and objections thereto, such as defect of right, competent by the

Crown in reply to the defence of prescription, which could not be competent to

a subject instituting a similar challenge. The import and operation of the statute

against the Crown is, in truth, in this way directly contested.

I think we must, therefore, consider the effect in law of the defence of the pre

scription under the Act 1617 against the Crown, in order to decide the pleas

raised in this case, and that such decision is forced on us by the objections stated

to, and the discussion as to the origin and character of the title of the defender.

It has not been maintained that this discussion, and the objections said to arise

out of it, would be competent in a challenge by a subject, and the reverse is a

point perfectly fixed. What, then, is the effect of the statute 1617, c. 12, as to

the annexed property of the Crown ?

The terms of the statute itself are express and unqualified, making the effed

of the statutory prescription apply to the Crown as much as any of the lieges

After the well-known and important declaration of the object of the enactment—

" That his Majesty, according to his fatherly care which his Majesty hath to eas

and remove the griefs of his subjects, being willing to cut off all occasion of pleas

and to put them in certainty of their heritage in all time coming''—the statute goe

on to make the provision in favour of parties possessing for forty years on certaii

titles, and then declares and enacts, " that such persons, their heirs and successor

shall never be troubled, pursued, or inquieted in the heritable right and propert

of their said lands and heritages aforesaid, by bis Majesty or others," and so fortk

whether by virtue of prior infeftments, " nor upon no other ground, reason, c

argument competent of law, except falsehood."

The enactment applies to the Crown by the same terms by which it takes efFe<

against subjects. There is no distinction as to one species of property more tha

any other belonging to the Crown, nor to one ground of challenge more than t

another. It is directed against any challenge at the instance of the Crown, on an

ground competent of law, in the most absolute terms. On the face of the statnii

then, I must hold, unless otherwise settled by a train of early decisions, that wba
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tier has been held to be the effect of the positive prescription in excluding enquiry No. 29.

ioto toe origin of, and all allegations as to defects in the title, as originally insuf-

iatnt in case? in which the challenge is at the instance of a subject, must obtain Her' j^w.', '

tonally when the challenge is proposed by the Crown. Advo<at« ».

Tie property of the Crown was either annexed or unannexed. The latter was "N'"'"'''

comparatively of small value, and chiefly acquired as pertinents or adjuncts of the

inaeied property. Then the annexed property was not merely of Church pro-

jxrty, bat also of the ancient and great possessions of the Crown enumerated in

1455, c 41. Further, the Estates of Parliament as well as the Crown, in the lat-

vr part of the reign of James VI., had become fully alive to the consequences of

<W improvident and lavish grants made even of the annexed property, which, by

famishing the revenues of the Crown, added to the necessity of additional taxes.

It stems to be quite inconceivable that, in regard to so important a public measure

stkat of a general prescription in favour of heritable rights, when it was resolved

baake the same exclude challenges at the instance of the Crown, the state of

'arrester proportion of the property claimed by the Crown—viz. of being under

tie acta of annexation—could have been lost sight of, or that any exception of

craoodi of challenge founded upon these public statutes could have been over-

•«W, if such exception had been within the intendment of the Crown and

LsWu of Parliament. I think the very suggestion of such an omission raises

laadaute difficulty against the interpretation of the Act 1617, which rests

trpeaft.

But the statute 1633 seems to be conclusive upon this subject. The Lord

Adnxste,Sir Thomas Hope, in 1630 raised a general interruption within the

taea ms allowed by the Act 1617, to give effect to the general challenge by

CkrieJ. of alienations of the property of the Crown, as well annexed as unan-

Miei tod obtained authority for a kind of general execution or proclamation of

<ls feneral interruption. The warrant of the Court expressly applies to all

•JieaitioM made contrary to the Acts of Parliament applicable to the annexed

PP«ty. I cannot view the admission that the prescription introduced by the

•1ft 1617 would operate to secure rights, followed by possession of portions of the

unaed property of the Crown, if the possession was not tempestive interrupted,

x > Blatter to be viewed as an unmeaning or over-anxious precaution. Sir

Tkemas Hope was at the very height of his practice when the Act 1617 passed,

vA most have understood the object of the statute, as well as its author, Presi-

int Haddington ; and, as Lord Advocate, he had too difficult a part to play

'*ween bis position as the bead of the Presbyterian party, and the adviser of the

' :~»n, to give additional offence by unnecessary admissions, unfavourable to the

':bwof the Crown, of a character so very important as that which the applica

tion to the Court contained. Besides, he was dealing with a matter of direct and

K^ag litigation with parties, on which he must have had ample occasion to con-

fir all the grounds upon which the defence of prescription could be obviated.

'«, The King had executed a variety of express revocations, and instituted chal-

'*«» against individuals of a very extensive character, founded upon the acts of

■■nation. 2d, There were actions at that moment in dependence, in which it

■ clear that, without this interruption, he was aware that the challenge would be

''Jaded. Accordingly, there was in dependence at the time an action against the

Uird of Pencaitland, a case not noticed by the parties, but the value of which

!«ioot, I think, be estimated too highly. I think the decision is one distinctly in
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No. 29. point.—The King's Advocate against the Laird of Pencaitland, July 14, 1630,

— Morison, 11290. (Reads.)

Her M»ie-ty'«' I' 's quite plain that this was a challenge of a right to part of the anneied pro-

AiWocate v. perty of the Crown, and sustained solely in respect of the interruption. It was

1 '"""" not only Church property, but there was a college at Pencaitland (the name of

which, indeed, yet exists in the village) to which the lands had belonged, and which

fell under the Act of Annexation 1587. I look on this decision as conclusive on

the point. But so little was the general interruption an ill-considered or bait]

proceeding, that it was thought, on the occasion of the first Parliament of Charle!

I., held* by himself when he came down to Scotland in 1633, important to givi

statutory effect to this general interruption. And then, instead of any new mea

sure, the application of Sir Thomas Hope, in the letter from the King to thi

Court, is recited verbatim in the statute; and there is not the slightest trace o

any attempt on the part of the Crown to dispute that the defence of prescriptioi

applied to the annexed property, when the possession had not been interrupte

within the thirteen years allowed by the statute. And this is the more remark

able, in consequence of a certain limited statutory reduction of alienations of cei

tain rights of superiority made at once by another statute, c. 14, of the same yea

but which there was no attempt to direct against the alienations of, or titles t<

other portions of the annexed property on which prescription might be pleade

In these Acts of Parliament 1633, it is nowhere said that the prescription nndi

the Act 1617 had not been intended to apply to the annexed property of tl

Crown. Yet, surely, if such had been the view of Parliament, that was the tin

to make the declaration, when the sufficiency of an interruption under that statu

was brought so prominently before them. I consider, therefore, the proceedin

in 1630, the decision in the case of Pencaitland, and the statute 1633, to be

conclusive contemporaneous exposition of the effect of the statute 1617, as exten

ing to the annexed property of the Crown.

When Mackenzie conies to explain the statutes, he states in his observatioi

in general terms, that the statute applies to the Crown as much as to any ott

party. It is true, in his Institutes, p. 323, there is a sentence which was not quot

to us, to the effect that prescription runs against the King, " except as to I

Majesty's annexed property or his unannexed, whereof the farms, duties, or ((

farms have been counted for in Exchequer since August 1455;" and then

refers for his authority to the Act of Parliament 1633, c. 12, ratifying the gene

interruption within thirteen years of the date of the Act 1617, above mention

It is quite plain from this reference, and from his using the express words of

Thomas Hope, "general interruption," that either this sentence has been inco

plete, or that, from some haste, Sir George Mackenzie had forgot the import

the Act 1633. The reference to that Act, as containing the above propositii

would imply that he thought that the effect of the positive prescription had b<

restricted by that statute, so far as applicable to the Crown ; whereas the stati

only ratified an interruption of the possession of parties founded on the very op]

site view. Hence it is clear that this sentence in the Institutes has either bi

left incomplete, or that it had been an accidental mistake at the time on the p

of Sir George Mackenzie.

Then there is the authority of Lord Stair, in various passages, direct upon

point followed by Nisbet.

Now all these great lawyers had been directly concerned in manv import
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reductions at the instance of the Crown—Nisbet and Mackenzie both, as Lords fro. 29.

Advocate; and their opinions seem to me to be of the highest authority—conclu-

lire, even, if the terms of the statute were doubtful—as thev prove the universal 7TC'}?'. 18**-

understanding from the date of the statute. Advucatr v.

Then the question received a direct decision in a case reported by Elchies, who**rBb*ln-

reports it, as he says, expressly because it decided this general point. This is the

nseofthe Earl of Galloway, (Elchies, voce Prescription, 1739.) The point had

occurred in a direct and general form, and bad not been the subject of difference

of opinion. The remark in the case for the Crown, that the title in this case was

irrtnted between the act of annexation and the declaration of nullity in the statute

15S7, is of no importance. For the effect of a statutory annexation was really

* render nail all grants, if a prescription had not been introduced.

Following these authorities is the direct and clear opinion of Erskine, in a pas-

setin which he states the principle of the statute, and explains that, as it is

ipplkable equally- in favour of those intended to he protected, whether. the chal-

•'?. was by the Crown or a subject, therefore the statutory protection was

■'•fctei against the Crown as well as against all others. Surely, on the same

sawn, even if the words as to the Crown in the statute had not been express

ad ma«tli6ed, the benefit must be pleadable against all grounds of challenge by

^Ctwn, to the same extent as against all grounds of challenge by subjects.

™» sot only draws no distinction or exception as to the annexed property of

tfcj Cwn, but the -view he gives, and correctly gives, of the principle of the

rtitoe.skstj that, without an express revocation in the statute, we could not be

'WMfedia adopting a view which would be inconsistent with the leading object

^itMjctment.

■tout these authorities we have only a doubt started by Stewart and I5ank-

:'>- These doubts do not affect my mind at all. Indeed the passage in Bankton

""". by the distinction he takes in favour of an onerous acquirer, to cover and

profet this case.

' Ud it, then, to be clear law, that against a reduction and claim by the Crown,

""•■-'toted to vindicate heritable property or rights on the ground that the same

: rraed pan of the annexed property of the Crown, had never been dissolved, and

W never, in point of fact, been disponed by the Crown, or not disponed cum

'"«o, owing to the absence of an act of dissolution, it is a relevant and sufficient

"face to propone prescription under the Act 1617, c. 12—prescription, on a

Bl* to the right, fair and colourable—labouring under no nullities in essentialibua,

°d followed by the possession which is the great basis of prescription ; and that

•wna cue is raised sufficient to exclude challenge on other grounds, it cannot be

**i*ted by the reply that the Crown can show, whether by reference to the title

* otherwise, that it had been part of the annexed property of the Crown, and

»« no act of dissolution had passed.

^»>e intermediate points, however, must now be noticed. I apprehend that

'■'isno donbt whatever that the positive prescription can be pleaded not only

r '-pnort of a right of patronRge generally, but also (which seemed to be quen-

•l0wd at one time) when the possession of the party has been founded only on a

Wonal title; that is, when the patronage has not become the subject of posses -

•wn by fmdal forms. And here it is material to add, that the importance of the

'T*|«iry whether the patronage has been feudalized or not, only applies when boili

M



194 CASES DECIDED IN THE

No. 29. parties are deriving right from a common author. Then if the patronage has beenonce feudalized in his person, it must continue to be so, and a personal right

Her Majesty's ' ''e"7et' *Tom him w'" not ava'' against the renewal of the feudal title in others.

Advocate v. The fact that the patronage had been feudalized in the person of the common.

Oruliiim. author, in truth brings the case within the ordinary rules applicable to all feudal

property, and then the transmissions of it, to be effectual, must be fortified by

feudal titles. So Erskine, 1, 5, 18, expressly states the rule. But if the parties

do not claim from a common author; if one has a right of patronage, the origin of

which cannot he traced, or which was never feudalized in the person of any of his

authors, the personal title is not the less a title for prescription, because another

party has a title flowing from a different source which has been feudalized. The

use made in this argument of the rule, that if a patronage has once beeu feudalized,

the transmissions thereof must be regulated by the ordinary principles applicable

to other feudal subjects, is a perversion of that rule to a case to which it is not

applicable. A right of patronage does not require in law to be feudalized. The

title is complete without infeftment, and it is a title to prescription although it has

never been feudalized. When there are two titles, not flowing from one another,

the title which has never been feudalized is as good a title for prescription as the

one which has, if the possession has been clear and continuous. And a party pos

sessing on such a title, to the full extent of the possession which is necessary in the

case of patronage, does not lose the benefit of the statute, because at some remote

period another party, on a different and competing title not flowing from the same

author, or if so, when that author was not infeft, took infeftment, but never hai

possession.

In the view I take, however, of this case, I do not think that this question, bow

ever largely discussed and earnestly pressed upon us, can arise at all. For, 1. 1 thiol

the enquiry into the origin of the title, and the grounds of challenge by the Crown

are excluded by prescription ; and 2. It is a mistake to hold that all patronages o

the Crown are necessarily feudalized whenever they were acquired by the Crown

The Crown has jure corona? all the benefits of an infeftment, tc/ienever an infeft

rnent would be necessary for a subject to perfect and complete his title and protect thi

right. But it does not follow, and is no part of the rule, that all incorporeal right-

which do not require by the law of Scotland to be feudalized in order to be enjoyei

and protected, become at once feudalized in the person of the Crown, mere!]

because they are capable of being feudalized. I never saw the rule so explained

and I never heard of any such deduction from it. The statute 1711, 10 Qoeei

Anne, c. 12, § 4, restoring patronages, enacted that all patronages of archbishop*

bishops, and dignified clergy prior to 1689, when Episcopacy and patronages wen

both abolished, should belong to the Crown. But it would be a singular doctriu

to admit that all such became thereby feudalized, so as to alter and affect th

rights of parties who might have been possessing before 1689, on titles derive

from these clerical personages, without being aware of any necessity for infeftnaen'

Before the Crown got right to the Abbacy of Eccles, most assuredly the patron

age was not feudalized, and the transference to the Crown did not render it

feudalized subject.

Even if this point shall he thought to arise competently in this case, I must a<!

that I attach no importance in the enquiry, whether this patronage ever wa

feudalized, to the fact that the disposition by Lord Home contains a procurator

of resignation. That is no proof that the patronage was acknowledged to bar
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Men feudalized". There is only a procuratory, no precept, as if infeftment could No. 29.

be given without resignation to the Crown, who receive all resignations, although

of allodial subjects. Inserting a procuratory is very common, in order to enable Her M»i«.iv'»'

a party to go to the Crown by resignation, if he wishes to feudalize the right. Adtouce v.

Indeed if a patronage never was feudalized, it is the proper, perhaps the only very t"'l">a,u-

regular, way of doing it, though, I daresay, infeftment has often been taken for the

first time in patronages along with lands holding under a subject-superior.

Farther, the possession in this case more than satisfies all that can be required

umler any of the cases for prescriptive possession of a right of patronage.

Thus then, we have, 1. A title, ex facie a regular disposition to an onerous

iiqoirer, to a patronage which has never been feudalized previously in the person

& my author of the disponer. 2. We have that title acted upon in all the ways

a which the right could be asserted, by presentations,—in localities ; and I dare-

• ■. lilhoagh not mentioned, by open possession of a seat allotted to Mr Graham

a patron. 3. That title was produced and founded upon in legal questions con-

■ ; -d with the parish, in which the Crown was called for its interest. 4. That

Hi has been followed by possession, in character, continuance, and practical

tewlts greatly broader and for a longer period than is necessary for prescription.

TVaon what grounds is effect to be denied to this prescriptive title? First,

« s said that the patronage was part of the annexed property of the Crown ; and

IWeudoobt it did fall under the general terms of the act of annexation, and

MMkliafd it could not be alienated. But, 1. That is just one ground of chal-

l™p toepetent to the Crown, and prescription is declared to take effect generally

•?«MlneCruwii, without any distinction as to ope ground of challenge or species

"flit* io the Crown, more than as to auother. To my mind, that answer is of

aelfreaplete. 2. This ground of challenge is only reached by enquiries into the

■!■ of the title of the party conveying the patronage in 1732, in order to show

*1 tiie disposition flowed a non habente potestatem. It is a fixed principle of law

■—'• >«rh enquiries are excluded by the effect of prescription, and there is no dis

tortion admitted by any of the authorities to render such enquiries competent

fawt the patty pleading prescription, when the challenge is by the Crown. To

• 'J-i that enquiries of any kind into the origin of the title, in order to prove that

1 tows from a person non habente potestatem disponendi, even when such enquiries

"« founded upon or proved by statements in the title itself as to its own origin, are

W competent, it is unnecessary to do more than to refer to two well-known cases

Utbukeof Baccleucb v. Cuninghame, November 30, 1826. The opinions of the

■snare only given in Shaw, 2d edit. p. 55. The defender pleaded prescription, and

"•faded, that although it were true that he derived his titles a non habente potes-

**•, yet the possession for forty years excluded enquiry into its origin. The

»•? to that defence was, that the title from the Crown in favour of the defender

*r»d to the origin and source of the Crown's right—viz. the act of annexation—i

Wander that act tl»e Crown had confessedly no right, as public patronages, of

stathii was one, were excepted ; hence, tbat as the title must be clear in itself,

*«oairy into its origin was opened up by the title, and it proved that it flowed

'Mi habente potestatem. This was a very strong case indeed ; for it was not

'*»•», u here, of a party onerously acquiring from a former holder, but of a

"fly beginning and making his prescriptive title, by going, as it was said, to a

"wig superior, the Crown, and taking a charter from that superior. Yet the

Loon nttained the prescriptive title as a title to exclude.
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No. 29. This is a decision directly in point as to the competency of snch enquiries into

the origin of the title, and such objections to the validity of" the granter's right, as

Her Ma'intv's are ProP09ef- by tne Crown in this case. To sustain such enquiries and objections

Advocate v. when stated by the Crown as the party challenging, necessarily amounts to an

Graham. exception in favour of the Crown, from the most important effect of the prescrip

tion introduced by the Act 1617 ; and as 1 hold that prescription applies to the

Crown equally in all respects as to subjects, I must find that there can be no snch

reply competent to the Crown, when excluded at tlie instance of a subject. 2.

Then this case was followed by Forbes v. Livingstone, November 29, 1827, which

related directly to the validity of an alleged grant by the Crown, as contrary to

the Clan Act, and appears to me to be a very direct authority upon the same ques

tion as that before us. I cannot see that it can distinguish that caae from the

present in principle, that the objection to the title as invalid, in respect of the pro

visions of the Clan Act, and flowing a non habente potestatem, was there stated by

a subject claiming the property* It was surely as good a plea to him as to the

Crown, if relevant at all against prescription, which must be rested on a sufficient

title, to say—the title flows a non domino, since the Crown could not grant it, and

so it cannot found proper prescriptive possession. By whomsoever stated, it it

the same identical plea. But as prescription under the statute 1617 is not i

punishment for neglect, but a protection for the party in possession, the defence

good against one party to exclude enquiry into the original validity of the title,

must necessarily be equally good against any other party. (His Lordship read a

sentence from the opinion of the majority of the Court in the case of Forbes v.

Livingstone, Nov. 29, 1827, (p. 175, Shaw,) to the effect, that the positive pre

scription excludes all enquiry beyond forty years into the previous titles, so that

it cannot be legally known what were the original titles, and their previous history

is excluded.)

But then it is said that the fact that the patronage was part of the annexed pro

perty is an essential nullity in the title, and that in order to make a title sufficient

for prescription, it must not labour under essential nullities. But this is not an

essential nullity. 1. It is not established or proved in the way in which essential

nullities are proved, but by an examination and enquiry into the validity of the

granter's right. Hence this is only another way of stating the point, already ad

verted to. 2. No definition of essential nullities in the law of Scotland inclndes

want of title in the granter of the deed on which prescription follows, and every

explanation, on the other hand, limits the import of the exception to the ordinary

meaning of the terms—nullities, ex facie, which deprive the title of the character of

a formal, complete, and valid instrument. Want of power in the granter is not s

vitium reale, pleadable against the prescriptive possession of the disponer, else the

statute truly effected nothing of value for the certainty of heritages. 3. The sao*

alleged nullity did occur in the Duke of Buccleuch v. Cuninghame ; but in the

words of Erskine, " time was held to stand in place of all requisites," and !'■•'

defect of power was held to be no ground of challenge. Further, if the enquiry »

competent at all, there are other answers on the fact. It is said alienation of t

annexed property without an act of dissolution is void. But here it is not prori

by the references in the deed that there was any alienation by the Crown. l,n

the contrary, I do not read the disposition of 1732 as a title in which the party

acknowledges that he derives right from the Crown. It may stand perfectly «""

as a separate independent competing title, although with a reference to the mean*
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of getting such a grant from the Crown as might exclude the pretension that the No. '29.

patronage had fallen under the Act of Annexation, the explanation of which, being

general in its terms, might often create difficulties without some snch fortification. u _ m '• .

This is, I think, the just view to be taken in this question of prescription of the Advocate v.

disposition by Lord Home, and even of the early grant to Lord Home by Sir Gr"ham'

George Home, a century before. I think we must hold that the right was claimed

separately, although it was hoped that the Crown might put an end to challenge

by a grant under some act of dissolution. Hence I do not think that any aliena

tion by the Crown has been proved at all. On the other hand, if the enquiry en

tered into by the Crown were admissible, I could not hold that the existence of

an Act of Parliament for the dissolution of the property and its tenor was proved

either by the contents of the party's own writs, or by any printed list of Acts of

Parliament. That would be a very hazardous ground to take in a court of law ; and

therefore I consider Mr Dundas has very judiciously, in bis last argument, laid aside

the notion of an act of dissolution, and treated the case independently of any such

•lender support. However, in the view I take of the case, the enquiry into the

origin of the title is altogether excluded, as the reasons of challenge of that title

resolve into objections of the same character as those which have been often re

pelled, e. g. want of power in the granter—defects in the progress of early titles, and

an offer to prove that the true tit U- in law was originally in another, from whom

there is no conveyance. To exclude such objections, and in order to prevent the

uncertainty as to rights of heritages, which the Act 1617 so emphatically describes

as a great grief, was the very object of the statute ; ami being, as Erskine says,

for the benefit of the parties to be protected, and not founded on the notion of any

neglect on the part of others, it would be on that ground declared to operate

against the Crown as much as against any other party challenging rights fortified

by the possession required.

It may be right, in conclusion, to advert at least to two of the cases relied on

by tbe Crown. The Magistrates of Peebles, Nov. 25, 1800, (Baron Hume, 457,)

was a case in which the grant of annexed property bad never been followed by any

possession, while the Crown had complete possession—its title, jus coronas, being

sufficient for possession. Hence this case, in which prescription could not he

pleaded for the grant, but was complete against it, is utterly inapplicable to the

present. The case of Lockhart of Lee depended on this— 1. That the alleged

title had been evacuated by a later, in favour of the same party, which excluded

the patronage ; 2. That there was an essential nullity in the absence of the requi

site for a novodamus ; and 3. There was no possession even alleged against the

Crown. It was, therefore, an enquiry into the sufficiency of the titles (see inter

locutor) in a proper competition of titles. These are the only two cases which

appear to require notice.

I would therefore propose to your Lordships to sustain the second plea in law

stated for tbe defender on record, and assoilzie the defender from the whole con-

dosions of the action.

I must add, in conclusion, that if it had been so pleaded, I think the defender

had a good title to exclude.

Lord Midwyn.—In this process the Lord Advocate, on behalf of the Crown,

challenged the right which Mr Graham has given to Mr Lewis of the patronage

of Bothkennar, calling for production of the titles on which the defence is founded,

which commence with a disposition granted to his predecessor in 1732 by the
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No. 29. Earl of Hume, and followed by possession under it, but on which no seisin was

taken till the year 1837. The respective pleas of the parties are very distinctly

H»r Majesty's stated at page 8, in the revised case for the Crown.

Advocate v. The defender did not attempt to found on his title as exclusive of this challenge

Graham. of ^ £rown TI»is», indeed, he could not do ; for he had to make out, that as

his possession had been all along on personal titles without infeftment, this patron

age had never been feudalized ; and it was more especially incumbent on him to

show this, as the first title founded on had annexed to it a procuratory for com

pleting the right as a feudal subject ; and this was still further the case in the next

conveyance of the right in 1746, which was by a procuratory alone without any

disposition. I am aware, that whenever there is a habile title for prescription with

the requisite possession following on it, this excludes all enquiry into the prior

titles or prior history of the subject ; but when the subject is such, that in one

state of it a personal right will carry it, while in another the title fur prescription

must be a seisin and its warrant ; then when a party pleads in defence a personal

title onlv, he must show that the subject is of that character to which a personal

right is a habile title for prescription, by prior titles, or history of the right prior to

the title commencing the prescriptive period. A right of patronage is an apt illus

tration of this rule. If a patronage has never been feudalized, but ha* always been

held and transmitted as a jus incorporate, a personal title will be sufficient for its

conveyance, and a personal title with possession will be good under the Act 1617

to secure the right in the disponee ; but, on the other hand, if it has at any time

been feudalized, a personal title which does not connect with the feudal title, will

not be a habile title for prescription ; for I do not understand, that if once it lias

been conveyed as a feudal subject, a patronage can regain its personal character by

a prescriptive possession on a personal title. If once feudalized, it loses its cha

racter of a jus incorporate, and it can only be acquired afterwards by a title habile

for conveying a feudal subject. I have no idea that the Crown has any privilege

to defend against the Act 1617, beyond what a subject has.

The history, theD, of this patronage must be enquired into, and the defender

must show that it never was feudalized ; and I cannot hold that prescription ex

cludes this enquiry. Prescription can only apply after it is shown that the nature

of the right is such, that possession on a title without seisin will operate as a pre

scriptive title.

The priory of Eccles had right as part of its patrimony to the churches of

Eccles and Bothkennar. They were served by a vicar appointed by the conven

tual body. On the Reformation this religious establishment fell into the hands

of the Crown. As a liferent of the benefice was given to Alexander Home as

commendator in 1607, the Crown had not at that time disponed away this bene

fice ; but, in 1609, it would appear that there had been an intention on the part

of the Crown to grant the benefice, with the churches of Eccles and Bothkennar,

to Sir George Home. But as the temporality of the benefice had been annexed

to the Crown by the Act 1587, it was necessary first to dissolve this annexation.

I think there is sufficient evidence, that in 1609 an Act in favour of Sir George

Home was passed, although it cannot be produced, and it has not been preserved

among the proceedings of Parliament, as has happened to many other private acts

of the same kind ; and I am not disinclined to take the account given of its nature

from the narrative of it in the assignation 1624, when it was clearly lying before

the writer of that deed at the time, more especially as this is so much in the ord*
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nary style of such a grant. It bears, then, that in the Parliament held in the No. 29.

month of June 1609, our sovereign and three estates of Parliament dissolved all '

tad sundry lands, &c„ of the temporality of the abbacy or priory of Eccles, fra the Her Majesty'.'

Act of Annexation 1587, annexing the temporality of all Iiene6ces within this realm Advoi*t« v.

to his Majesty's Crown, together with the parish kirk of Eccles, and also the parish rahaln-

kirk of Bothkennar, as a part of the patrimony, together with the parsonage and

vicarage of the said kirks, kirk lands, with teind-sheaves and other teinds, as a

put of the spirituality, to the effect his Majesty might dispone to Sir George

Home all lands pertaining to the temporality, together with the advocation of the

I»o kirks, with the teind-sheaves and teinds ; and to the effect his Majesty may

*reet the said kirks into several and distinct rectories, or parsonages and vicarages,

utJ make and constitute him heritable patron of the same parish kirks.

Nov I am inclined to hold, that the terms of the Act of Parliament 1609, thus

Ascertained from the assignation, disposes of some important points in this cause.

li the first place, it shows that it was not then held that the church of Bothkennar

iMMclnded in the Act of Annexation, and became part of the annexed property of

the Crown. It bears that the lands, &c, of the abbacy were the temporality and

uaexed, and that the two churches were onlv part of the patrimony, and indeod

the spirituality of the benefice, which had fallen to the Crown at the Reformation;

TaU accords with the Annexation Act, which does not include patronages among

tbt objects of annexation ; and I think it is consistent with law. Although the

aaiat Mens to have been argued in some earlier cases, it was not decided till

1783 ;' ui then it was held that church patronages did not fall under the act of

ano«iti£>n.

Tatt tais judgment was well founded as the enunciation of an historical fact,

a, I tiiok, very clearly shown, if we look at the first great erection of church

liadf mto a temporal lordship, which took place after the Act of Annexation—the

itrdfhip of Spyne in 1592. The parties who framed the Act 1587 were the same

too advised this grant ; and the Parliament 1592 must be the best interpreter of

-u> Act pawed by its immediate predecessor. The King had granted a charter to

Alexander Lindsay, his vice-chamberlain, with the advice of his secret council, of

lot lordship and barony of Spyne, and a vast variety of other lands in the counties

i>f Elfin, Forres, and Banff, which formerly belonged to the Bishop of Murray,

md which Bre declared to be part of the temporal patrimony of the same, and are

aoar in the King's hands in virtue of the Act 1587, and by the death of George

Douglas, last bishop. The charter then goes on to state, that certain churches

■hkh are enumerated, with the teinds, belonged to the bishopric as part of its patri

mony ; therefore the King, with consent of his council, disunited and dissolved

ii>e said churches from the bishopric, and erected them into rectories, with the

kinds belonging to each, for the support of the minister, granting the patronage

q. these churches to Lindsay, and uniting tbem all with the barony. The churches

u* said to be part of the patrimony only, not of the temporality of the bishopric,

ud as not annexed the King disunites them from the benefice, erects them into

rectories, and so bestows tbem on the disponee. The tenendas is of the barony,

ntli the patronages united, to be held of the Crown, feudalizing, of course, for the

irst time the patronage of these churches. This charter is ratified in Parliament.

1 Murdoch v. Cordon, Feb. 22, 1783.
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No. .29. Whenever a patronage was conveyed along with lands to a subject, I know of

no instance in which it was conveyed as a jus incorporate, and to be held and

Her'Majesty's ' P888 ^ * Person&' titter Had the grant, contemplated in the Act 1609, to Sir

Advocate v. George Home, and the assignation 1624, taken place, it would have been by such

"*• a title as that of Lord Spyney, and a subsequent personal title would not have

carried right to it, which did not connect with that charter. But sometimes the

operation, which we saw in the above charter, of raising a church into a rector}',

took place without the benefice being attached to a barony, being bestowed upon

the minister serving the cure. In such a case we do not hear of any annexation

to the Crown by Act 1587, or consequently any dissolution by Parliament. There

is no doubt a dissolution of the church from the ecclesiastical benefice, of which

it was part of its patrimony, but this is done by the Crown charter alone, as tbe

counterpart of the right of union inherent in the Crown. Of this, I may mention

the dissolution of Kirkliston from the patrimony of the archbishopric of St An

drews, and its erection into a separate benefice. It had been a mensal church of

the archbishop, and Parliament ratified what had been done. Had it been annex

ed to tbe Crown as part of the temporality, the procedure would have been diffe

rent. I may also refer to the erection of the lordship of Halirudhouse, where the

distinction is also clearly shown. Many other instances might be given ; but I

hold it not questionable that a benefice, including the right of patronage, was not

comprehended within the temporality of the great ecclesiastical benefice.

On tbiB point I may remind your Lordships of the case of the Earl of Mans

field, 18th May 1830, as a specimen of another form of a grant of a patronage.

There was an erection of the lordship of Scone under a dissolution in the same

year, 1606, which conveyed certain churches and their teinds along with the

lands erected, which alone are declared to be tbe temporality of the abbacy, bat

declaring that the right of presenting the ministers was to be in the Crown. Ac

cordingly, it was found that there was no sufficient title in the disponee to pre

scribe a right of presentation, although the churches had been conveyed to bim.

But of this enough.

2. I think it appears that the church of Bothkennar was part of the patrimonj

of the priory of Eccles, and, prior to the Reformation, was not a separate patron

age, but patrimonial, as the Act of Parliament, after dissolving the lands, &r., of

the temporality of Eccles, from the Act of Annexation, further dissolves the two

kirks of Eccles and Bothkennar from the abbacy of Eccles, to the effect that the

King may dispone the lands, &c, to Sir George Home, together with the right

of patronage of the said kirks ; and also to the effect, that t lie King may erect

them into several and distinct rectories. They were to be erected into a separate

benefice, carrying the right to the teinds to the beneficiary, giving the disponee

merely the right of presentation. Had this intention been followed out, there can

be no doubt that this would have feudalized the right of patronage.

S. It is quite clear that circumstances prevented the Act 1609 being followed

out in favour of Sir George Home. Had it been, the assignation 1624 would

have said so, and would have been a disposition of the patronage of the church of

Eccles, and not merely an assignation to the Act of Parliament in so far a9 re

gards the church of Eccles, instead of merely giving the Earl of Home power to

obtain from the Crown right to this patronage. Accordingly, it is not disputed

that the Crown is still in right of this patronage of Eccles, never having parted

with it. It contains no notice of the church of Bothkennar ; and it appears that
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:,- church also remained with the Crown, and that the Crown presented to the No. 29.

church of Bothkennar, on occasion of the vacancies, in the years 1622, 1661, and —

1676. g"• ™: 1814-

Her Majesty §

4. I remark further, that I do not concur in the observation that there is here Advocate v.

no competition of titles. If by this is meant that the discussion is not between Grana".

two disponees, the observation is correct ; but when the plea is not simply jure

corona, that the Crown is entitled to the property of every patronage to which a

subject cannot show a good right, but when the Crown shows a good title, with pos

session, as is done here, the title which is pleaded against this title, and seeks to

get the better of it in virtue of the positive prescription, places the parties, I think,

ia the position of pleading on competing titles.

If, then, I am right in holding that this patronage did not fall under the Act of

Annexation, I am relieved from the discussion as to whether the positive prescrip-

tiaa applies to the case of the annexed property, where no dissolution of it in

Parliament can be shown. If it were necessary to dispose of the point, I rather

iadioe to hold that there is sufficient evidence, considering all the circumstances,

especially the notoriety of the practice, that the Act 1609 did pass, to the effect

of dissolving the temporality of Eccles from the Crown.

It appears, then, that from the period of the Reformation down at least to 1676,

this patronage was in the Crown, undisposed to any grantee. Now what was its

ccbltiioQ, with regard to its holding, at this time ? It is pleaded by the pursuer—

" that the priory of Eccles was a proper feudal subject held of the Crown before,

and, ai $tuK, by the Crown itself, after the Reformation, must therefore be pre

sumed, anlm the contrary be shown." I think it is a mistake to say that the

priory was a feudal subject held of the Crown. This was not the condition of

ties* ecclesiastical establishments, nor did they hold their property by a feudal

lencre. We have not the foundation charter of this priory, and do not know

■better the church of Bothkennar was a part of its original patrimony, or a sepa

rate grant to it by the patron at a subsequent date ; but in either case the convey

ance would be, like all such grants, in puram eleemosinam pro salute animse, and it

might be confirmed by the King or the Pope, but not as by the superior of a

feudal subject. The Conventual body was not vassal to a superior. The refe

rence made to the charter of confirmation in 1567, of a grant by the prioress,

might be the constitution of a feudal right in favour of a vassal to the priory, but

this will not show that the Conventual body held it as a feudal subject under the

Crown. The Conventual body feued out their lands to vassals ; it was the only

node in which such a conveyance could be made, as it could not be disponed

•way and become the property of a layman in any other form. But what the

priory retained was not a feudal subject.

When the priory fell to the Crown, did it become feudal ? I think it did not.

This benefice just fell to the Crown as part of the patrimony of the priory, but

us character was not changed. It is quite true that the right of the Crown in

lands falling to it by forfeiture, " is constituted jure corona? without seisin. His

t-=icg King completes his right as fully as a seisin does the rights of subjects."1

Bat iiihougb the right to lands is completed without seisin, this does not mean.

Ersk. II., 3, § 44.
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No. 29. that when a subject falls to the Crown, the same consequence will follow as if

9eisin had been necessary to complete the right, when it was not required to com-

Her M»jesty'«'p'ete ^e r>ght in the person in whose place the King now stands. It will not,

Ad«i>c«te r. in short, feudalize a right which was not feudal before, and which was complete

Or» dm. without seisin in the predecessor. In short, 1 hold that in the case of a chnrch

as a part of a benefice, it passes to the Crown, and is held by it in the same con'

dition as before, the only difference being, that whatever is superstitious in the

terms under which it was held, is swept away by the abolition of the Pope's juris

diction, and the reformation of religion.

There is no doubt, that if the Crown resolved to give away the church, wiib

the right of patronage, to a subject, it would have been by a disposition with a

feudal holding, and this whether it was attached to lands or not. This title could

only be completed by resigning on the procuratory ; and then, but not till then,

it would be feudalized, and incapable afterwards of being transmitted by a personal

title as a jus incorporale, which it no longer was, unless the assignee in the per

sonal right could connect himself with the seisin of the Crown disponee. But it

does not appear that the Crown ever disponed this patronage or feudalized it.

The plea of the Crown is, that it is still a part of the annexed property, against

which prescription will not apply ; and the defender founds his right on the dis

position 1732, by which the Earl of Home, stating himself as having the undoubt

ed right of the temporality of Eccles, and of the kirks of Eccles and Bothkennar,

dispones to Mr Graham of Airth the patronage of the latter, and inserts a procu

ratory of resignation, to enable him to complete his right. The warrandice is

from fact and deed only ; and the assignation to writs and evident* specifies only

the Act of Parliament 1609, and the assignation 1624. This obviously was not

a progress which could convey the subject, but it was all, no doubt, that existed ;

and therefore we need not wonder that no attempt was made to complete the

title by resigning in the hands of the Crown. It was seen that it might be the

commencement for a prescriptive title, but was not to be acted upon immediately.

He did not act as patron in 1743, on the settlement of Mr Penman, but as an

heritor only ; and as the Crown had not presented on this occasion, Mr Graham,

at the next vacancy in 1765, presented by means of a trustee. The family did so

again in 1783 and 1796. All these acts of possession took place while the title

was yet personal and latent. It may be remarked, however, that so inveterate is

the notion that the right could only be completed by resignation under the Crown,

that the next transmission which took place after the disposition by Lord Home,

is by a procuratory merely, in 1746, by James Graham of Airth to William

Graham, his second son, by which he, as a feudal proprietor, grants a procuratory

for resigning the patronage of Bothkennar, " purchased and ai quired by me from

William Earl of Home, conform to the right and disposition granted in my fa

vour, of date 3d day of March 1732,'' in the bands of the immediate lawful supe

riors. The other subjects contained in this procuratory were resigned, and the

titles completed on it. Neither Mr Graham nor his son, however, ventured to

resign the patronage and complete a title to it, which could only be done by re

signing in the bands of the Crown. The defender, in his additional case, seems

now desirous to commence his personal title, as for an unfrudalized subject, with

this deed. I doubt whether he could validly do so, as it is calculated only for

conveying a feudal subject. It has no clause, as in the disposition 1732, which
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foaW tnm«fer the subject under any other form bnt by resignation, indicating that No.'29.

rbe subject was feudal ; and, therefore, if the defender could not fall back on the

deposition 1732, I couH not hold that the procuratory 1746 was a habile title to^ >flj,!,fvv

commence prescription by possession, as of a personal right. As he has taken up Advocate v.

tbe right to the procuratory in that disposition by service, I presume he is the h,ta°

heir of tbe grantee, although it appears by the deed 1746, that his predecessor

was the second son of the grantee. The title in 1765, with the possession, how

ever, would, I think, be sufficient as a prescriptive title of this jus incorporale, now

that it is shown that no grant was ever made by the Crown so as to feudalize it.

It has been very cleverly acquired by the Airtb family, and wrested from the

Crown by this series of latent titles, and the assertion of a right to present in the

&ence of tbe exercise of this right by the Crown.

Lord Moncrkiff.—I am of opinion that the claim of the Crown to the pa-

trvnte of thrs parish of Bothkennar, and all the grounds on which it is maintain

ed, ire excluded by a valid prescriptive title fully established in the defenders.

Vie must attend particularly to the nature and conclusions of the summons;

for, in the last paragraph of the additional case for the Lord Advocate, the queS-

lioa Vs stated as if it depended wholly on the reductive conclusion applicable to

the procuratory of resignation in Lord Home's disposition, and the titles made up

Baser it. But I apprehend that the substantial question does not depend on that,

for tta*re is t further broad conclusion, absolutely necessary to sustain tbe action,

in these wards:—That " it ought and should be found, decerned, and declared,

by decree, be, that the said right of patronage of the parish kirk of Bothkermar

remained, notwithstanding the said Act of Parliament, in our royal predecessors,

and now Wongs to, and is vested in us exclusively, as undoubted patrons thereof,

asd tost we and our royal successors have the sole and undoubted right of pre-

seanae; ministers thereto." There are some assumptions in the first part of this

cesdoBon, which render it not altogether well adapted for the trial of the proper

(jaestion between the parties on its fair basis. They are incidental matters of dis-

cbssmb ; and tbe real case of the defenders does not, as 1 understand it, depend

oo their making out a certain effect of the Act of Parliament here referred to, but

OB nrach broader grounds quite independent of it. However this may be, it is

evident, that unless the last part of the conclusion can be sustained on solid legal

pounds, the pursuers can have no legal interest to maintain the action to any

eSrct whatever.

The material question, therefore, is on that conclusion ; and it is, whether, on

tie grounds of fact and law maintained, the pursuers are entitled to a decree, de-

dariag that the exclusive right to the patronage of this parish is now vested in the

Crown?

The defenders meet this demand by a plea of prescription under tbe statute

1617, c 12, founded on titles and possession, stated to be sufficient in their own

aatttre to sustain that defence, and to exclude all enquiry as to the merits of the

cnpal titles themselves, or into the merits of any other title which may be set

np by say other party.

It h, therefore, fundamental in the case, that this is a question of prescription.

Wbuerer may be said about the original rights of the Crown on the effect of the

Act of Annexation, in reference to other questions, they can have no effect here,

unlets they can be applied to a question of statutory prescription, when correctly

pleaded by an adverse party.



204 CASES DECIDED IN THE

No. 29. As it appears to me that the general scope of the argument of the pursuers, an

much of the detail of it, runs counter to the fundamental principle of the law i

Hit' M 'i*»tv'»' prescription, I think it very necessary to have directly in our view the terras i

Advocate v. the preamble of the Act 1617, and of its leading enactment. The preamble rui

Graham. tnug .—«, fJon8iderjBg the great prejudice which his Majesties lieges sustains i

their lands and heritages, not only by the abstracting, corrupting, and concealio

of their true evideats, in their minority and lesse age, aud by the omission thereu

by the injury of time, through war, plague, fire, or suchlike occasions ; but alt

by the counterfeiting and forging of false evidents and writs, and concealing of tl

same to such a time, that all means of improving thereof is taken away ; where!

his Majesties lieges are constitute in a great uncertainty of their heritable right

and divers pleas and actions are moved against them, after the expiring of tbiri

or fourty years, which neverthelesse, by the civil law, and by the lawes of i

nations, are declared void and ineffectual. And his Majesty, according to 1

fatherly care, which his Majesty hath, to ease and remove the griefs of hii sol

jects, being willing to cut off all occasion of pleas, and to put them in certainty <

their heritage in all time coming," &c.

On this preamble, which it is impossible to misunderstand or explain away, 'Ji

Act " statutes, finds, and declares, That whosoever his Majesty's lieges, their pti

decessors and authors, have brooked heretofore, or shall happen to brook in tin

coming, by themselves, their tenants, and others having rights; their lands, ban

nies, annualrents, and other heritages, by virtue of their heritable infeftments

&tc, " for fourty years, continually and together, and that peaceably, without n

lawful interruption, shall never be troubled, pursued, nor unquieted in the rigb

and property of their lands and heritages foresaids by bis Majesty, or others tlie

superiors and authors, their heirs and successors ; nor by any other person, i

virtue of prior infeftments, public or private ; nor upon no other ground, reason

or argument, competent of law, except for falsehood;'' and it declares all su<

rights to be good, valid, and sufficient rights for brooking of the heritable right

the same lands and others foresaid.

Though this statute speaks of rights held by seisin, and makes provisions t

that supposition, it has been long settled law that it applies to all heritable right

and specially to rights of patronage held and transmitted by personal titles onl

—See the authorities, as quoted in defender's case, pp. 10, 11. If personal title

sufficient for prescription, are produced, 1 have no idea that it is incumbent ■

him, after one hundred years' possession, to prove the negative—that it never wi

feudalized in other parties at any earlier date.

The statute contains no exception in favour of the Crown, but expressly tl

reverse, providing that the parties entitled to the benefit of it shall not be trouble*

&c, " by his Majesty or others,'' &c.

Under the statute thus explained and applied, Mr Graham defends his right I

the patronage of Bothkennar against the claim of the Crown, upon the titles ent

merated on pp. 4 and 5 of the defender's case, originating in a disposition by <'<

Earl of Home in 1732, and comprehending a disposition by James Graham, tb

disponee, in 1746, and a settlement by onerous marriage-contract in 1760, o

which the late Thomas Graham made up his title expressly as heir of prorisioi

and on possession, maintained to be sufficient for establishing the title by prescrif

tion, and excluding all enquiry as to the original validity of the title either in tb

Earl of Home, or in his immediate disponee.
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The Officers of State meet this defence by an argument, which appears to me No. 29.

10 be inconsistent with the whole principle of the statutory law of prescription. .

... , , l ». . i Dec 10,1844.
They present ns with an elaborate deduction of what they state to have been the H(,r MajMty',

sctnal nature and merits of the titles by which this right of patronage had been Advwata v.

held previous to the date of Lord Home's disposition in 1732—one hundred and r" ""*

no years before the date of the present action—the effect of which, when stripped

if the special matter thns involved, is simply to infer that that title proceeded a

sua habente potestatem, and, therefore, that it and all that followed on it must

be null and void.

If the principle of this plea could be listened to as a general doctrine, we might

vtaour books on the law of positive prescription ; for, in nine cases out of ten

which have been tried in reference to that law, the allegation of the party seeking

to oirt the right prescriptiveiy possessed, has been, that the original titles found-

*i a had proceeded a tion habente potestatem ; and I humbly apprehend, that if

& ttatnte has any meaning in its preamble, and the enactment following it, the

wr purpose of it was to exclude any such enquiry, and to raise an absolute pre

emption of error, falsehood, forgery, or some other fatal nullity, against all the

sfnsents, and all the muniments founded on in Bupport of them, for showing

tWt the title* by which the possession has been held were derived from some

>-».v who had no power to constitute them. The particular grounds on which

inch a oefret of power may be alleged, cannot alter the thing. Apart from pre-

icriptkn, the offer to prove that the title is derived a non habente potestatem, by

a party who, hot for that title, would have right to the property, is as relevant on

one peead as on another. But, in a case of prescription, to answer the plea by

j-'.VrukJDe to show that, on the merits of the titles, the defender's author had

eof power to grant the dispositions, is, in my judgment, to do away prescription

aftoreffcer. Without going bo far as to say, with Lord Braxficld, in Scott v.

Stewart, 10th August 1778,1 that " it is the purpose of prescription to support

bad titles : good titles standing in no need of prescription "—1 hold that it is the

purpose of prescription to exclude all enquiry as to whether titles, habile in their

form, on which prescriptive possession has followed, were in their original nature

snd constitution good or bad—and specially the enquiry, whether the author from

whom they have proceeded had power to grant them or not. When prescription

basra, there is an absolute presumption that they are good. And, having this

• »w of the objects of the statute, I would say confidently, in the words of Lord

Ftfour, in Campbell v. Wilson, December 19, 1765,* that this law of prescrip

tion, by so excluding all such questions, " is the great security of our most valu-

lhfc property, our land rights."

If we have got thus far in regard to the principles which regulate the law of

prescription, I should have thought that the present case should be of easy sola-

bsb. There are titles vested in the defenders and their authors, from the year

1738, down to the date of the summons in the present action in 1824, which,

•cording to all authorities, in the absence of every other enquiry, are habile and

lafieient, as titles of prescriptive possession, for securing the right under the

itttste. It may be, that the disposition by Lord Home in 1732 contains more

' Hailes, IX. * Monboddo,—Supplement, V. 915.
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No. 29. than was necessary to its purpose. It narrates tliat Lord Home bad Tight to-the

~~~.J patronage of Bothkennar, in virtue of his undoubted right to the temporality o!

Her Mi]e>ty s tne Abbacy of Eccles, of which the kirk of Bothkennar is said to have been a

Advocate v. part. This is probably true. But I humbly apprehend that it is foreign to the

" """' present enquiry on the effect of the law of prescription. If, whenever the charter,

disposition, or other title, on which prescription is pleaded, refers to prior right*

, or titles as the foundation of the grauter's own right, it is competent to iuvesti-

gate and try the whole merits as to the validity of such titles in the person of Ute

granter, there would be an end of the law of prescription in a vast proportion of

the cases to which it applies. Just take the common case of a charter of lands,

with infeftment thereon, or seisins standing together for a hundred years, and

with full undisturbed possession—would it avail against the prescriptive right, that,

in the original charter, it might be narrative set forth that the granter derived bia

own right from some prior title or specified grant, to the effect of enabling the

party challenging this right in the grantee to try the whole question as to the

validity of that prior title or grant, by reference to extraneous documents, or the

general history of such rights? This would be just to say, that the statute has

no effect at all. But the case appears to me to be the same with regard to a

right of patronage held by disposition, with prescriptive right.

I am of opinion, that the possession established in the present case is suf

ficient. I may say a few words on it afterwards ; but at present I assume it to

v be so.

How, then, is it that this case of prescription can be resisted ? It is said thai

there is an exception from the rule, that rights of patronage may be carried by

personal disposition, and that, if the right has been once feudalized, it requires in

feftment ; and then the pursuers just assume that, if the right had been at one

time in the Crown, it is the same case as if it were a right held by infeftment ;

because the Crown requires no infeftment to support its original title jure coronas.

This appears to me to be a most inconclusive plea in all its parts. In the first

place, I have doubts whether the assumed exception refers at all to a case of pre

scription. I have not observed that it is so stated by any authority, except one,

for which I have great respect, Mr Dunlop, in rather a loose expression. I should

look for earlier authority. And, if it is to be so applied in a case like the pre

sent, I do not see what it amounts to but a controlling of the prescriptive tide,

by looking back into anterior rights, which, according to the words of the Act, it

is not competent to enquire into. But, at any rate, there is a clearer fallacy in

the plea. The doctrine seems to me to refer, not to any thing in the original

creation of the right of patronage, but to the state of the title in feudal form in

the person of the disponee's author ; and to a question with another party deriving

right from him. If that author had made it a feudal estate, though it might be

perfectly competent for him to convey it by personal disposition, it might be rea

sonably doubtful whether a prescriptive right could be established on that title,

so as to exclude a third party obtaining a competent feudal title from the sane

author. I don't say how that might be, seeing no precise authority on it. But

it is evidently a very different thing to say, that it would not exclude other par

ties, not deriving any right from that author, but raising up other titles alleged to

lie preferable to his. In that case, the feudal title might or might not, according

to circumstances, exclude the personal right, as long as no prescription was in the
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way. But I should think it a clear matter that it would not overrule a prior per- N<J. 29.

wnaJ right fortified by prescriptive possession. '• •

There is, however, yet a remaining difficulty in this part of the argument of Her Majesty '»

tJie pursuers. They assume that, if they can show that there was an original title Advocate v.

10 this patronage in the Crown, derived from the Abbacy annexed to the Crown, " ais'

ibat title mast be held as equivalent to a title by seisin, though none existed. I

ramtol see any truth or correct reasoning in this plea. The assumed or conceded

->■ t U. that the patronage was not held by any feudal title, and passed to the

Crown without it ; and, even assuming it to be otherwise, the moment it came to

be vested in the Crown it no longer could be a feudal subject, and might pass by

personal titles qaite sufficient to create a ground of prescriptive right- There«

:«e, howsoever it came to Lord Home, there is no absurdity or anomaly in the

iiio, that in one way or another he had such a title, that his disposition might be

efficient for warranting the possession which followed, and by that possession

establishing a valid right by positive prescription. For I can by no means assent

to the proposition, that the assumption of a right in the Crown is necessarily equi

valent to a title by seisin. I should rather say it was quite otherwise—and that

ibe right, being once in the Crown, even though previously feudalized, might pass

ty any competent form of title, and equally by personal disposition as by charter

aadteiain. And then, in the question of prescription, how can it be that, accord

ing to rt* principle of the statute 1617, it should be held that the statute shall not

take (Sect, merely because by intricate investigation you make out that, at some

time or another, that right of patronage had once been in the Crown.

If, indeed, it were true that, in the case of patronage, the statute does not affect

the rigku of the Crown, (which, after all, is the real drift of the argument, con

trary to tie express words of the statute,) there might be a serious ground of diffi

culty.- But this has not been said, and cannot he seriously maintained. And yet,

if it be not so said, I see not how the argument can be maintained, any more than

if might be by any private family founding on a title, whether by infeftment or

sot, derived from some entirely different party antecedent to Lord Home's dispo

sition. It always comes to the same thing, whether the law of prescription is to

ive effect or not. If it has, it is the same for all parties, once the habile title,

.:-■'. the peaceable possession, are established. .

Suppose the case of a simple disposition of a patronage by the Crown, not fol-

■owed by infeftment, but followed by possession for , centuries. Could another

i -ponee of the Crown evict that right ? I apprehend, clearly not ; and yet that

■• a much stronger case than that of a party not deriving right from the first dis

pose* attempting such eviction.

A singular view of this point of the case has been suggested, which, if I under-

and it, imports that there must be a double prescription. First, forty years' pos

session on a personal title, as necessary to render it a habile title for prescription,

'■•A then another course of forty years to validate it against a claim founded on a,

w title alleged to be preferable. I know not on what authority this can be said,

owch thing is to be found in the statute ; and it seems truly to amount to a denial

"fine general rule of law laid down by all the authorities, and recognised by the

Conn in many cases, that, in rights of patronage held without seisin, a persona)

disposition, with forty years' possession, establishes a prescriptive right under the

-tatnte. It is impossible, therefore, in my opinion, that we can now sanction such

a proposition.
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No. 29. The main stay of the plea of the pursuers originally consisted in an assumption

that the Act 1617 could not affect the property of the Crown annexed by th
Dec. 10, 1844. . ,„_ . , , ,. , . r r. ' ,. , * .

Her Majesty's Act 15o7, and that an act of dissolution was indispensably necessary ; and on tn

Advorate t. further assumption, that this right of patronage was annexed to the Crown as b«

longing to the Abbacy of Eccles. We can scarcely have any hesitation now o

this point. The Act 1587 expressly excepts lay patronages. But surely th

words of the statute 1617, applying expressly to the Crown generally, might bar

seemed a sufficient answer to the plea ; and the concurring authority of M'Kenzic

whose statement in his Observations seems little affected by the sentence in hi

Institute, Stair, and Erskine, may surely be thought sufficient to settle the poini

that the statute does apply to the annexed property of the Crown, notwithstaod

ing a rash expression in Stewart's Answers to Dirleton, contrary to tbe assump

tion in Dirleton's doubt itself, and foreign to the matter of the question statec

which evidently had reference to the negative prescription. But this is put out «

all doubt by the Act of Sederunt 1630, in which the officers of the Crown am

the Court equally held it to be unquestionable that the Act did apply, and was dii

tinctly intended to apply, to the annexed property of the Crown, and that the pre-

scription could only be interrupted by a positive proceeding, adopted on the pari

of the King, within the thirteen years allowed by the statute ; and by the tire

reported cases mentioned by the Justice-Clerk,1 which proceed on the same deal

assumption. There might have been much reason to doubt the legality or thi

effect of that extraordinary proceeding ; but it was confirmed by the Act 1683

It certainly could not, in any view, go further than to keep the matter open ii

any particular case for forty years from the date of the publication in 1630. I

cannot bear on the present case, otherwise than as it demonstrates that tbe Aci

1617 was universally held to apply to the annexed property.

If it were necessary to the result, the plea fails in the other branch of it. There

is no evidence to satisfy the Court that this patronage ever was annexed to the

Crown. It was said that it was not a patronage properly, but a benefice of the

Priory of Eccles. This would rather prove the reverse of the proposition. Bot

what occasion or competency is there to enquire into it ? Above a hundred yean

ago, Lord Home held it. He conveyed it to Mr Graham by disposition in 1732;

and it was settled by marriage contract in 1760. Ex hypothesi prescription has

long run. And what competency, then, is there in the Crown, or any one else,

now alleging annexation at an earlier period, any more than there would be in

alleging any other defect or nullity in Lord Home's title ? I see no competency

in the enquiry.

On the second part of the case, the question of possession, I have no doubt that

the acts of possession here established are quite sufficient to sustain the prescrip

tive right.

There may be possession of a right of patronage in various ways ; but, no

doubt, the chief use of it is in acts of presentation to the benefice. Now here,

though, upon the first vacancy after 1732, which happened in 1743, the settle

ment was allowed to take place by popular call, Mr Graham concurring in <ti

according to the practice very common at that period, and which had been follow

ed on the previous vacancy in 1722, there are three distinct acts of presentation,

Mor. 1 1298.
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in 1765, 1783, add 1796, followed in each case by the induction and long posses- No. 29.

lion of the presentee as minister of the parish ; and more than forty years had

elapsed even from the last of those dates before the present action was raised in Her'M»ie»r*'»

1842. It is evident therefore, that, according to all the authorities, there is, by Advocate ».

these acts, the most abundant possession which can be required in any such case. "rar,ai*1-

But, in addition to this, it is shown from the records of the Teind-Court, that in

two several processes of locality, in 1774 and 1830, first Mr William Graham,

and then Mr James Graham, were expressly recognised as the patrons and titu

lars of the parish ; and, in the first of these instances, an important privilege at

tached to the right of patronage was asserted, exercised, and given effect to. If

toy thing more were wanting, the negative fact would be conclusive, that neither

in 1722 nor in 1743—nor on any of the three successive vacancies in 1765, 1783,

•ad 1796—nor in any of the processes of locality—was any claim to the patron

ise put forward on the part of the Crown. In such circumstances, a more com

plete case of positive prescription of such a right can hardly be conceived.

An attempt is made, indeed, to impeach the validity of the acts of presentation,

on the ground that, in two of them, those of 1765 and 1783, there was a special

personal disqualification in the two Mr Grahams, and that the parties who pre

tested were trustees for them. The defenders say truly, that there is no evidence

ai tbt (act on which the objection is founded ; and it is not a little doubtful whe-

tbet it could have been entertained, even though it had been raised at the time.

Bat wtnl relevancy is there in the statement, in a question of prescription like the

present? The question is, whether acts of presentation were, as matter of fact,

exercised sader the title of Graham of Airth. If any of those acts were liable to

asj raaJJenge or objection, on personal objection, they were not, in fact, challenged

w objected to. The ministers were all inducted into the benefice in virtue of

tieat; all and each of them were far beyond the years of prescription before the

<i*u of this action—even if that were necessary to exclude such a challenge now ;

lad the ministers so inducted had successively had full possession of the benefice

for at least seventy-seven years. I apprehend that such possession was possession

for the patron ; that that simple fact establishes possession under the title of pa

tronage ; and that it is now altogether incompetent to enquire into such grounds

•f objection to the particular acts of presentation.

Lobd Cockburn.—The whole case of the pursuer depends upon the fact, that

this patronage was anciently feudalized in the hands of the Crown. It was so, be

ays, by its having formed a portion of the barony of Eccles, which devolved on

tie Crown at the Reformation ; or at least its having been annexed to the Crown,

w matter how.

If I could not decide the question before us without knowing the exact truth

»f this statement, I should require more information than we have even yet ob-

ttJaed ; and no wonder, for the defender has expressly declined to go into his

torical researches, which he thinks he has a plea to exclude. But I desire no

father investigation, because I hold all this matter to be superfluous and irrele-

vitt. Its introduction into the discussion has only given an air of difficulty, and

periapt even of mystery, to a cause which, when confined to its proper merits, is

exceedingly simple.

The defender holds this patronage under a grant from a private party. The

deed does not state, or imply, that the patronage had been acquired from the

o
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Graham.

No. 29. Crown, or had ever belonged to it. On the contrary, it contains statements and

provisions rather of an opposite tendency. All that it sets forth with respect te

TJbc 10 1844

HerMsjesty's tne disponer's title to dispone, is, that he is the " undoubted owner'' of the pa-

Advocate t. tronage. The defender and his predecessors have possessed upon this disposition

for above forty years—at least I hold this to be the fact. He has not possessed

npon a seisin, but only upon a personal title. A personal title, however, is suf

ficient for the prescription of a patronage.

Now, I do not require to go beyond this single and well-established principle,

that possession for forty years, Upon an adequate title, no matter what it may

happen to be, excludes all discussion of alleged pre-existing flaws.

I am not aware that this principle is even attempted to be questioned in its

application to the case of a private party. Suppose that the Crown was not here,

but that the pursuer was an individual, to whom, were it not for tbe defender's

prescription, this patronage would belong. I do not understand it to be main

tained that this private party could disturb the prescriptive title, by getting into

objections which would have been irresistible if stated before the forty years had

expired. In the case of all other objections, except that of feudalization, the de

fender himself does not maintain this. In law and in justice, there can be no

stronger objections to a title than that it proceeded from fraud—force—incapacity

—or a non domino. These are the greatest flaws that can exist, yet it is admit

ted, or at least it is certain, that prescription excludes the statement of them all—

and, indeed, that this is its very purpose. It seems to be imagined that there is

something peculiar in the objection, that the personal title is inconsistent with an

ancient feudalization. But I see no peculiarity in this whatever. A personal

title being sufficient for the prescription of a patronage, what charm is there in

the objection of previous feudalization, that should let it in, as an objection, after

forty years ? I have no idea that the feudal title, without possession, could be

preferred to the personal one with it.

If this be the law between two private parties, I see no ground for any distinc

tion in favour of the Crown. The statute enacts none. On the contrary, it

secures parties against trouble after forty years, even from " His Majesty."

Even as to the Crown, it excludes every objection except that of forgery. Ac

cordingly, when, in 1630, the Crown availed itself of the statutory permission to

interrupt current or past prescriptions, it made its act of interruption include pa

tronages, and all its annexed property—a fact which seems to me perfectly con

clusive. For I cannot suppose that the advisers of the Crown would have made

it reach property against which prescriptibn could not operate. This proceeding

shows what was understood near the time of the statute.

It disposes of all that is said about ancient annexation. In so far as the (as

sumed) fact of annexation is employed to show that there must necessarily have

been a feudalization—let it be assumed that feudalization in the hands of tbe

Crown had, at one time, taken place. What then ? The forty years' possess""1

excludes all consideration of that fact. And, besides, there is nothing in tbe de

fenders' title to connect him with the Crown ; and surely it will not be contended

that feudalization by one party can be listened to in opposition to prescription,

upon an adequate title, by a different party. This would just be to declare that

possession upon a personal title, though it had extended to a thousand years

afforded no security against the objection, that still there had been a prior period

at which the right had been feudalized in the bauds of some party or other.
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If, again, the fact of annexation be used to found the plea that there can No. 29.

be do prescription in the face of a public statute, there are two answers to this.

One is, that the case of Forbes (29th November 1827) shows that prescription is Her Ma?Jt8^

conclusive against even the violation of an Act of Parliament. Had it not been Advocate v.

for this decision, however, I should think this questionable. "The other answer is, Gr*ham-

that there is no absolute illegality in a disposition by the Crown of its annexed

property. There may have been a dissolution. The pursuer challenges the de

fender to produce one here. But he forgets that he is beyond the forty years.

Tbe defender is bound to produce nothing except an adequate title and possession.

The prescription operates on the principle, that, if the objection had been stated

ii dne time, every thing would have been found to be right. In the case of Buc-

deacb, (30th November 1826,) the judgment was in substance, that prescription

ef a patronage could not be escaped from by an undissolved annexation.

It baa been argued, that the defender's own title shows that his authors under

stood that it had been feudalized. I see no evidence of this fact. But, at any

rase, their understanding would be perfectly immaterial. The title contains some

of the apparatus by means of which a feudal entry with the Crown might have

been attempted. But, still, an effectual personal disposition was obtained ; and

tbe force of this cannot be impaired by any superfluous matter with which it may

kaopea U> be connected.

I have wily to add, that this very identical question seems to me to have been

decided wsinst the pursuer in the case of Stewart in 1810. It is true that it was

there discovered, at last, that there was a feudal title. But before this discovery

wis made, sad while it was still a competition between tbe Crown and a private

party, who had prescribed upon what was then supposed to be a personal title,

i jadtment was pronounced in favour of prescription.

The Court accordingly sustained the second plea in law stated for the de

fenders on the record,* and assoilzied the defenders from tbe whole con

clusions of tbe libel.

W. H. Sakds, W.S.—Dundas sod Wilson, W.S.—Agenti.

* This plea in law was in these terms :—" Prescription having run in the de

leters' favour, upon a formal title ex facie good and sufficient, all enquiry into

d* older titles is excluded, and it is no longer competent for the pursuer to raise

nj question with regard to the state of the right in the person of the Earl of

Home, the defender's author."
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No. 30. Christopher Wood, Pursuer.—Inglis.

« 7T~!„.. Robert Anstruther and James Renton, Defenders.—Penney.
Dee. 10, 1844. *

Wood ».

Anstruther. Expenses—Process—Summons.—Rule adopted by the auditor, in taxing ac

counts of expenses, given effect to, viz.,—That where the expense of making writ

ten copies of the summons for service amounts nearly to the expense of printing

it, parties ought to print the summons at once, and that charges for copies, ami

also for printing, will not both be allowed.

Deo. 10, 1844. Sequel of case, ante, Vol. VI. p. 291.

2d division. ^n taxing the account of expenses in this case, the auditor had disal-

1-d. Cockburn. lowed a charge for a written copy of the summons for service against the

defender, Mr Anstruther, as furth of the kingdom, and another copy for

service on Mr Renton, amounting to £5. A charge of £6, 3s. had been

made, and was allowed, for the expense of printing the summons ; and

the auditor's ground of disallowing the charge for the written copies was,

that the summons ought to have been printed at first.

Inglis, for the pursuer, objected to the auditor's report, and contend

ed that he was not bound to have known that the action was to be

defended. Had the action not been defended, it would not have been

necessary to print the summons.

Penney answered ;—That it was perfectly well known that the action

would be defended. The rule generally adopted by the auditor was a

very reasonable one. When the expense of making service copies of the

summons came only to a few shillings, he allowed it, although the sum

mons was subsequently printed ; but where the expense of the copies

came, as in the present case, to within a very little of the expense of

printing, he disallowed it, holding that the party ought to have printed

at once.

The Court repelled the objection, with expenses.

Thomson VaVl, W.S.—Rot and Martin, W.S— Agent*.
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W. A. Welsh, Advocator and Defender.—Logan. No. 31.

J. D. Milne (Black's Trustee,) Respondent and Pursuer.—Cowan— Dec 1? 1844

C. Robertson. Welsh ».

Milne.

Process— Remit—Record—Production—Bill ofExchange—Foreign.—1. A

party who had concurred in a judicial remit to a barrister at New York, with regard

(o a point in the law of South Carolina—held not entitled, upon an unfavourable

amnion being returned, to have a new remit made to lawyers in South Carolina,

oo the allegation that the practice of that state differed from that stated in the

opinion of the New York lawyer. 2. Where a party had, on a closed record,

founded upon an instrument of protest of a bill as being a valid protest for non-

acceptance and non-payment, and it had been found to be a protest for non-pay

ment merely—Held that he was not entitled to have the cause delayed, in order

that he might produce a protest for hum- acceptance.

This was an action by Mr J. D. Milne, trustee on the sequestrated LW. l?, 18-W.

«state of James Black, against Mr W. A. Welsh, for payment of the con- 2 > Division.

toils of a bill of exchange, which had been drawn upon a party residing Lord w°°<i

in Charleston, South Carolina. Acceptance of this bill having been

refused when presented at Charleston for that purpose, the bill was noted

for non-acceptance, but no protest was drawn out. It was subsequently,

when doe, protested for non-payment. Among other defences to the

action, Welsh maintained that the bill had not been duly negotiated, and

to preserve recourse against him as payee and first indorser, it was neces

sary that there should have been a protest for non-acceptance. On the

"tier hand, Milne maintained that there was due negotiation of the bill,

and that the protest which had been taken was sufficient. The record

laving been closed, a joint case was prepared for the parties for opinion

of American counsel, on the points—1. Whether, in the circumstances, a

protest for non-acceptance was necessary to preserve recourse at the

instance of the holder of the bill against the payee and first indorser ; and

-. Whether, according to the law and practice of South Carolina, the

instrument of protest which had been taken was one for non-acceptance

and non-payment, or for non-payment merely. This joint case was

approved of by interlocutor of the Lord Ordinary, which authorized it to

be transmitted to America, and " laid before an eminent barrister at New

York for opinion." The case was accordingly transmitted to Mr Joseph

Blunt, a solicitor in New York, and by him laid before Mr John Duer,

an eminent counsellor there. An opinion was returned to the effect that,

by the law of the United States, with exception of the state of Pennsyl

vania, a protest for non-acceptance was necessary in order to preserve

recourse, and that the instrument of protest in question was not, by the

lav of South Carolina, a valid protest for non-acceptance and non-pay

ment, but for non-payment merely.
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No. 31. Milne then moved the Lord Ordinary for a new remit to lawyers of

TT~~ South Carolina, contending that the question must be regulated by the

Gilchrist v. law of that state, and that he had received information from the notary at

Gilchrist. Charleston, that the law there was different from that stated by the law-

- ■ yers at New York, as might be instructed by the evidence of lawyers and

bankers in South Carolina. He further contended, that in the event of

the opinion being held correctly to state the law of America, he should

be allowed time to obtain from the notary an extended protest, in terms

of his noting for non-acceptance, and that^he same should be allowed to

be produced in process. t

The Lord Ordinary refused the motion, and repelled the objection to

the mode in which the opinion had been taken.

Milne reclaimed.

The Court were of opinion that, as Milne had joined in having the

opinion of lawyers at New York taken, and had acquiesced in the Lord

Ordinary's interlocutor remitting it to them, and as there was no irregu

larity or mistake in the mode of taking the opinion, and it showed that

they had examined into the law of South Carolina, he was not entitled

to have a new remit ; and further, that as the record was closed, and

Milne had perilled his case on the protest produced, as being a sufficient

protest for non-acceptance, he was not entitled, on its being found not to

be so, to ask delay till he should produce a proper protest.

The Court accordingly adhered.

James Stuabt, S.S.C.—Gkeiu & Morton, W.S.—Agents.

No. 32. Mhs Ann C. Gilchrist or Norris, and Husband, Pursuers

Rutherfurd—Henderson.

Mrs Janet Gilchrist or Marshall, and Mrs Margaret Gilchrist

or Laing, Defenders.—Ld.-Adv. M'Neill—More.

Process—Jury Trial—Decree in Absence—Agent and Client—Attorney'

Certificate.—Where a verdict at a Jury trial proceeded in absence of one of the

parties, after due notice of trial to the agents who had acted for that party, and

after a motion had been made by one of them to delay the trial, and the ver

dict was subsequently applied, and decree extracted ;—Held, that this was

not, in the circumstances, to be considered as a decree in absence, and that

it was incompetent to reduce it on the allegations—I. That the pursuers had,

from poverty, been unable to make appearance at the trial ; and, 2. That no

notice of trial had been given to a properly qualified agent on the pursuers' behalf.

Dec 13 1944 or t0 themselves personally, the party who conducted the case for them, and to

!_ whom notice had been given, not having taken out the attorney's certificate.

2d Division.

I,»rd Cuning- Mas Ann Gilchrist or Norris, daughter, and Robertson Gilchrist,

it. brother, of the late James Gilchrist, both expede services to him as heirs.
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Each party brought a process of reduction of the other's service, in which No. 32.

the main question at issue was, whether Mrs Norris was a legitimate „ Tr~1844

daughter of James Gilchrist. These actions were conjoined, and a Gilchrist v.

record made up and closed. Upon Robertson Gilchrist's death, his GilohrUU

sisters and representatives, Mrs Janet Gilchrist or Marshall, and Mrs

Margaret Gilchrist or Laing, were sisted as parties to the conjoined

process.

In the earlier stages of the cause a Mr Johnson acted as agent for

Mrs Norris. Mr Johnson was not at that time a certified agent of Court,

and had not taken out the attorney's certificate for the two previous

years, 1839 and 1840. Mrs Norris had, some time in June 1840, ob

tained Mr Alexander Simson, solicitor in Leith, to act as her agent, and

be continued to do so until the issue was adjusted. In the February or

March preceding the trial, Mr Simson not having been provided with the

requisite funds, ceased to act as agent in the cause. On the 6tb of March

the defenders gave notice of trial, which was served both upon Mr Sim

son and Mr Johnson. After this, Mr Johnson appeared to have resumed

Va agency, as, upon the 17th of March, he made an application to the

Lord President, at chambers, to have the trial postponed, on the ground

that a material witness for the pursuer would be unable, or unwilling, to

come from England, as to which it was said enquiry had been made.

Counsel attended at the motion. The application was refused, on the

ground that the allegation was not true.

An issue having been adjusted, Mrs Norris was appointed to stand

as pursuer, and the case was set down for trial upon 23d March 1841.

No appearance was made for Mrs Norris at the trial, and the fol

lowing verdict was returned by the jury :—" Compeared the said de

fenders by their counsel and agents, but no appearance was made for the

pursuers, though it was made to appear to the Court, that due notice of

trial had been given by the agents of the defenders to the agents of the

pursuers ; and a jury having been impaneled and sworn to try the

-aid issue between the parties, they say upon their oaths, that in respect

of the matters proven before them, they find for the defenders."

This verdict was applied in the usual way, by an interlocutor of 28th

May assoilzieing the defenders from the conclusions of the action at the

instance of Mrs Norris, and reducing, decerning, and declaring, in terms

of the counter action raised by Robertson Gilchrist. The expenses were

also taxed and decerned for, of date 10th June, and the decree was ex

tracted. Of the date 28th May, Mr Johnson appeared again to have

acted as agent for the pursuers in an application presented by them for

d>« benefit of the poor's-roll.

In August 1843, Mrs Norris brought a reduction of the verdict, and

decree following upon it. The main ground of reduction was, that the

verdict had proceeded in absence, the pursuers' procurator having, shortly

before the trial, thrown up the case, in consequence of his not having
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No. 32. been provided with funds, and the pursuers having been from poverty

To~jsj4 unable to make any appearance at the trial. And, further, that no no-

Giiciirint v. tice of trial had been served upon any properly qualified agent for the

Gilchri.t. pursuers in the cause, nor upon the pursuers themselves personally.

The Lord Ordinary, considering the defences stated to the action to

be preliminary, before giving any order to satisfy the production, allow

ed the defenders to give in a condescendence of their objections to the

pursuers' title, and to the relevancy of the summons as laid.

The defenders pleaded ;—

1. It is incompetent for this Court to review upon the merits any de

crees which have been pronounced in foro contradictorio upon any

grounds which were competent and omitted, or proponed and repelled.

And by the statute 1672, it is also enacted, that " where there is once

compearance for any party, and defences proponed, the decree shall be

holden as done in foro, albeit the advocate thereafter pass from his com

pearance." l

2. In the circumstances of the case, it is now incompetent, on such

grounds as these libelled, to review on the merits the final judgments and

decrees in question, or to enter into any discussion of the merits, or to

appoint the defenders to satisfy the production as now craved.

3. As it is provided by the statute introducing Jury trial, that if, after

a verdict shall be returned by a jury, a new trial shall not be applied for,

or shall be refused, " the verdict shall be final and conclusive as to the

fact or facts found by the jury, and shall be so taken and considered by

the Court of Session in pronouncing their judgment, and shall not be

liable to be questioned anywhere,"2 it is utterly incompetent, in the pre

sent or in any other form, to bring under review the verdict of the jury

above mentioned, or to attempt to impeach or set it aside ; and it is

equally incompetent to entertain any of the other reasons of reduction.

4. Further, the pursuers ought not to have been permitted to carry on

even the present preliminary litigation, till they had previously paid the

expenses decerned for against them in the former conjoined actions,

which they have never yet done.'

The pursuers pleaded ;—

1. The verdict and judgment having proceeded in absence, et sine

causa cognita, and no evidence having yet been led on the only question

in the cause, namely, the legitimacy of the pursuer Mrs Norris, that

question has not truly become res judicata, and falls still to be settled

according to evidence.

2. No valid and regular notice of the trial was given to the pursuers,

« Act 1672, c. 16. * 55 Geo.jIII., c. 42, sect. 8.

3 Authoritiesfor Defenders.—Lumsden v. the Australian Company, 18tb De

cember 1634; Smith v. Hart, 16th January 1827; Clark v. Mather, 3d January

1829 ; Tough v. Smith, 5th June 1832.
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ami the verdict in consequence, and in other respects, was irregularly No. 32.

obtained- , DecTiTisW.

3. The pursuers, in the circumstances in which they were placed, Giichri.t v.

being in poor condition, and ignorant of the insufficient steps which had llchn8t-

been taken to attend to their interests, could not prevent the said verdict

and judgment in absence being taken out against them, and are not now

excluded from proving the legitimacy of the pursuer, Mrs Norris.1

The Lord Ordinary reported the cause upon cases.*

• Authoritiesfor Pursuers.—Millie, 27th November 1801, (M. 12176;) Leith,

itb Jnne 1822, (1 Sh. 468 ;) Clerk, 17th November 1825, (4 S. & D. 182;)

Petrie v. Hardie, November 1817, unreported ; Fraser, 26th September 1818 ;

Forbes, 28th September 1818; Wilson, 5th March 1823, Lord Chief Commis-

■ooer.

* *' Note.—.The present case is taken to report, as it involves a question of

tbe greatest importance in practice ; while this mode of obtaining the opinion of

the Court is probably the most easy for the pursuers, who represent themselves

in extreme poverty.

* The object of tbe action, as explained fully on record, is to set aside the ver

dict of a jury returned in March 1841, and final and extracted decrees of the

Coon ptononnced thereon in May and June 1841, being upwards of two years

previous to the commencement of this new process.

" Tbe question is, If the pursuers have stated any relevant grounds for reponing

them against the verdict and decrees libelled on ?

■ The grounds of reduction insisted on by tbe pursuers will be found to resolve

ato these pleas—that the verdict and decrees under reduction were in absence;

thai this arose from the great poverty of the pursuers in being unable to advance

the necessary sums to their agent to conduct the trial ; and that no notice of the

trial vat given to a qualified agent for their behoof.

" Tbe last of these grounds of challenge, the Lord Ordinary conceives to be

altogether unfounded in point of fact. The pursuers had an agent who was known

and recognized in the Court as an established practitioner, who held the attor

ney's license recently before. He acted for them first in the early stages of the

ciose; and afterwards he received the notice of trial and acted on it, having en

deavoured, on tbe part of the pursuers, to get the trial put off, from the alleged

absence and refusal of a material witness in England to attend. In such a case it

«oald be a very hard and unreasonable doctrine indeed to hold, that any of the

eotices required by law to be given to the opposite agent in a suit, could be treat

ed as void, because it turned out that the agent, while ostensibly the legal manager

of tbe cause, and unobjected to by any of tbe judicial and public authorities, hap

pened to have no license. No precedent has been found to afford any sanction to

*och a plea.

" The question at issue then comes to this, Whether the verdict of a jury for a

defender, in absence of the pursuer, and a decree of absolvitor following thereon,

on be opened np, on the ground that these proceedings passed by default of the

fanner, in consequence of his poverty and inability to proceed with the action ?

" It bnmbly appears to the Lord Ordinary, that this is a question attended with

gftrt difficulty, and he is hardly prepared to form any decided opinion on it, with

out hearing the deliberation of the Court.

"On tbe one band, tbe enactment of the Jury Court Act of 1815, 55 Geo. III.,

op. 42, 6 8, is most express, declaring ' that the verdict shall be final and con

clusive as to the fact or facts found by the jury, and shall be so taken and consi

dered by the Court of Session in pronouncing their judgment, and shall not be

liable to be questioned any where ;' while, on the other hand, it is strongly re

pugnant at least to natural justice and equity, that any point should be held as res
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No. 32. Lord Medwyn was of opinion that the verdict could not be set aside.

Dae. 13, 1844.

Gilchrist v.

Gilchrist.

Lord Moncreiff.—lam compelled to be of the same opinion. This is really

judicata, which has not truly been adjudicated by the Court on a fair hearing of

both parties.

'• At present, the Lord Ordinary can only briefly indicate the views which

have occurred to him on the first consideration of this important question of

form.

" 1. In considering the present question, the Court will probably not be disposed

to lay it down as an invariable and imperative rule, that they are precluded in all

cases, by the terms of the Act of 55 Geo. III. before quoted, from giving- a party

redress when a verdict has been obtained from a jury by deception or fraudulent

practice, or by any unexpected and supervening legal incapacity and inability of tbe

party prejudiced to attend to his own interest at the time of the trial. Tbe statute

does not supersede or abrogate the equitable power of the Court at common law

to give redress and protection to every party injured by proceedings which it is

essential to justice to correct. But,

" 2. The question here is, whether tbe averments of the pursuers present any

specialties so peculiar and so clamant as to entitle the Court at common law to

reduce a verdict and decree of absolvitor following on it, after the interval which

has elapsed in the present instance? On this point, the Lord Ordinary enter

tains great doubt. There is no tangible charge of impropriety, or of wrong prac

tice of any sort, imputed to the defenders ; but the pursuer's action is founded on

an allegation that their agent threw up their case on the eve of trial from their

poverty and inability to furnish him with funds to carry on tbe trial, and that

fact the pursuers offer to prove. But it is apprehended that such an enquiry

would be alike irrelevant and vexatious. If parties are injured by any sudden or

unjustifiable abandonment of their case by their agent on the eve of a trial, they

may have a well-founded claim of damage against the agent; but the judgment in

favour of the other party cannot be annulled after a long interval by the miscon

duct of their opponents' agent.

" 3. Although the proceedings under reduction cannot properly be viewed as

judgments in absence, but as decrees that passed by default, there appears to be

no case on record in which a decree pronounced after litiscontestation, and after

extract, has been opened up, when no charge of personal exception, or fraudulent

practice, could be substantiated against the party or his agent who took the

decree. On the contrary, the law of Scotland has been always peculiarly jealous

of allowing parties to renew litigation who have once entered appearance and failed

to support, their action when the day of hearing arrived, and allowed a decree to

be extracted, and to remain so for years, The cases of Forbes, 12th February

1830, and the later case of Lumsdaine, 18th December 1834, are sufficient illus

trations of tbe rule.

" 4. If the pursuers could be reponed on any ground against the proceedings

which they now seek to reduce, it could only be on payment of previous expenses,

a condition with which the pursuers, according to their representation of their

pecuniary circumstances, probably could not comply. The allegation of poverty,

it is thought, affords no relevant ground for absolving a party from the legal con

sequences attaching to him from gross mismanagement and neglect in tbe conduct

of a suit. As illustrative of that rule, reference may be made to the case of Pratt

against Lord Dundas, (3 Shaw, 120,) where the agent for a party on tbe poor's

roll omitted to get a reclaiming petition marked by the clerk, and it was found by

the Court that the parties could not be reponed without payment of previous

costs.

" On the same point also, the late case of Walker and Wedderburn may be

usefully cited. In that instance a bankrupt, who had assigned his reversion in a

sequestrated estate, brought a complaint against the trustee. Tbe complainer hail

assigned his interest to a third party, and the respondent objected to tbe complaint

that it was truly a process for tbe benefit of a solvent assignee sued in tbe
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cot i decree in absence. I hare no notion that this party can hare this verdict set No. 32.

aside, by discovering afterwards that the agent who acted for her had no license.

Lord Cockburn.—I am of the same opinion. Gilchrist v.

Lord Justice-Clerk.—I am of the same opinion. I am not prepared to say Gilchrist,

ibat I go upon the clause in the Jury Court Act of 1815, or that I hold that an

effect is to be given to the rerdict, different from what would be given to any in

terlocutor in the cause. Bat I look upon it as a good rerdict, which must stand,

unless some sufficient cause is shown for reducing it, and the judgment of the

Court following upon it. I gire no opinion as to whether the question of this

party's status is finally determined by the rerdict or not. The only question

before us, is the competency of reducing this extracted decree of Court. The

reasons of reduction seem all to fail in point of fact. At all events, though this

pursuer, liring in Edinburgh, might not hare been able to get an agent to appear

for her at the trial, she certainly was not entitled after that to leave matters alone,

tad allow the rerdict to be applied, and decree extracted. It certainly is not a

decree in absence, for it proceeds on a verdict, and upon a closed record. Neither

is the rerdict one in absence, in the legal sense of the term. The party had due

notice. She was preparing for trial. She had an agent—made an application to

delay the trial—but when that was refused, chose not to appear. There hare been

vmb« peculiar cases, in which the plea of poverty has been sustained, but in cir

cumstances very different from the present, and we must not permit it to be made

a plea for entering into interminable litigation.

of a hnkrnpt, and therefore it was insisted that the real party interested should

he silted. This the Court found ; whereupon the bankrupt got a retrocession,

ud proposed to carry on the suit in his own name ; but the Court here in the

first instance, and afterwards the court of appeal, found that the bankrupt before

Wag let into such a plea must pay the whole prerious costs. See 1 D. & B.

Reports, p. 882 ; and see Bell's Reports in House of Lords, 23d March 1843.

" 5. While the preceding considerations weigh strongly with the Lord Ordi

nary against the competency of the pursuers reducing the decree here, he must

confess that he entertains some doubt of the competency and regularity of the

whole proceedings before the jury, which, if not satisfactorily obriated, would be

fatal to the decree. By the Act of Sederunt, 29th November 1825, § 47, it is

provided, ' that if it shall be made to appear to the Jury-court, that a party has

abandoned his suit, or if the pursuers, or the party appointed to stand as pursuer

before the Jury -court, shall not proceed to trial within twelve months after issues

hare been finally prepared ; or if, after baring given or received notice of trial, the

pursuer does not appear at the trial, and proceed with his evidence, unless reason

able cause for such delay, or for his failing to appear, is shown to the satisfaction

of the Jury-court, it shall be competent to apply to the Jury-court to remit the

cue back to the Court from whence it came, and that such Court shall hold the

party as confessed, and proceed therein as in other cases in which the parties are

held as confessed.' This regulation seems to have been framed to- save absent

parties from the severe enactment of the statute of 1815, before quoted, whereby

« it declared that verdicts after being returned and final, shall not be questioned

say where ; with which view it is provided by the Act of Sederunt, that when a

fun? does not appear at the commencement of a trial, it shall be competent to the

Coart (instead of impanelling a jury for verdict) to remit the case to the Court

of Session to hold the defaulter as confessed. If that course was imperative, then

the taking of a verdict was erroneous, and the whole subsequent proceedings would

be liable to challenge. As this ground, however, is not taken by the pursuers, it

probably admits of a satisfactory answer."
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Galbreath

No. 32. I may notice, in reference to observations of the Lord Ordinary, in the close of

_ 77""..,.. bis note, upon the 47th section of the Act of Sederunt, 29th November 1825,
Doc l ~i i fi44

MagUtratea »f 'that that difficulty is out of the case. No such blunder was committed as follow -

Cuni].belto«vn jng an incompetent course, the Act of Sederunt of 1825 having been then repeal

ed, and the procedure in question was necessarily regulated by the existing Act of

16th February 1841, section 46, which, by a subsequent short Act of Sederunt,

took effect before this trial ; and the motion for delay was made under the new

Act of Sederunt.

Tub Court accordingly assoilzied the defenders from the conclusions of the

action.

James Bell, S.S.C.—William Young, W.S.—Agents.

No. 33. Magistrates of Campbeltown, Pursuers.—Rutherfurd— G. G. Bell.

D. S. Galbreath, Defender—Ld.-Adv. M'Neill—Sol.-Gen. Anderson

—Macfarlane.

Harbour—Huryh—Clause.—In construing a grant of free port to a royal

burgh, in these terms,—" Unacum libero portu marino in lacu de Campbeltovvne

nunc et in omni tempore futuro nuncupando Port-Campbell vel in ulla alia parte

seu partibus infra limites dicti lacus prout illis magis conveniens videbitur ;"

Held that this was a grant of free seaport and harbour over the whole space of

water called the Loch of Campbeltown.

Dec. 14, 1844. By charter of erection from the Crown of the royal burgh of Cam i>-

2d Division, beltown, there was granted to the Magistrates a right of free port in these

Lorn justice- terms :—" Unacum libero portu marino in lacu de Campbeltowne nunc

Jury Cause. et Ia omni tempore futuro nuncupando Port Campbell vel in ulla alia

parte seu partibus infra limites dicti lacus prout illis magis conveniens

videbitur . . . . Et similiter cum consensu predict dedimus et disposui-

mus prescript preposito ballivis concilio et communitati dicti burgi

eorumque successoribus integras minutas custumas diet, liepdomodario-

rum fororum et nundinarum cum anchoragijs navium telonijs lie deck-

silver navium stationum lie plankage omnibusque alijs divorijs et emolu-

m -litis praedicti portus marini in omne tempus futurum in usum proprium

dicti burgi applicandi cum potestate illis eadem imponendi levandi et

exigendi similiter et tarn libere in integris respectibus sicuti quodvis

aliud burgum regale in dicto nostro regno in usu est prestare." A quay

or harbour had accordingly been erected by the Magistrates at Campbel

town.

The Magistrates of Campbeltown, in July 1840, raised an action

against (inter alios) Mr D. S. Galbreath, proprietor of the lands of

Ballygreggan and Dalintober, situated at the head of Campbeltown loch,

and within a short distance of the quay of the burgh, and upon which

the quay of Dalintober had been built, to have it found and declared, (1.)



COURT OF SESSION. 221

That they were entitled, under their royal grant, and certain minutes and No. 33.

enactments of their predecessors, and tables of dues therein contained, D TjT"i84t.

and by the possession and use of payment following upon the same, to Magistrates of

exact the dues set forth in the tables upon all vessels, goods, or other ^"e^rrath"

property mentioned therein, within the bounds and liberties of the burgh,

or of the said seaport, or harbour, or shores thereof. And (2.) That the

defenders had no right to load or unload goods belonging to themselves,

or for their own use, upon any of the shores of the said seaport or har

bour, without consent of the pursuers, and payment of the dues exigible

by them ; or to land or receive the goods of others thereon except under

the pursuer's grant of free port, and subject to the payments and condi

tions of their rights of harbour, &c.

The following issues were fixed to try the case :—

" It being admitted that a royal charter was granted in the year 1700,

conferring certain rights, powers, and privileges, upon the Magistrates

and burgh of Campbeltown, and, in particular, conferring on said Ma-

prtrates and burgh a right of harbour, as expressed in said charter :

'■ It being also admitted that the Magistrates and Council of the said

burgh did, at different times, and more particularly in November 1757,

September 1795, and September 1799, pass certain acts and minutes of

council, containing certain schedules or tables of dues, being Nos. 6, 7,

and 8 of process :

And

"It being further admitted that the defender, David Stewart Gal-

breath, is proprietor of the lands of Ballygreggan and Dalintober and

others, on which the quay of Dalintober has been built:—

" 1. Whether the said quay of Dalintober is situated within the limits

or boundary of the said grant of harbour in favour of the Magistrates and

Burgh of Campbeltown ?

" 2. Whether the Magistrates and Town- Council of Campbeltown, by

; jemselves or their tacksmen, have, under the said charter, and in virtue

of the said acts of council, levied the various duties, taxes, and customs

set forth in the said schedules, or any of them, upon the goods enumera

ted in the said schedules, or some of them, shipped or landed at the said

quay of Dalintober, and that for upwards of forty years prior to January

1840?

•* 8. Whether the said Magistrates and Town-Council of Campbel

town, by themselves or their tacksmen, have, under the said charter, and

in virtue of the said acts of Council, levied the various duties, taxes, and

customs set fortli in the said schedules, or any of them, upon the goods

enumerated in the said schedules, or some of them, shipped or landed at

tie quay of Campbeltown, and that for upwards of forty years prior to

January 1840?"
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No. 33. At the trial, it was contended by the counsel for the defender ;—That,

Dee lT"1844 according to the sound construction of the grant of harbour, it was not a

Magistrates of grant of free port and harbour over the whole bounds of the Loch, of

v^GiUbreath11 Campbeltown, as contended for by the pursuers ; that, on the contrary,

it was a grant of free port and harbour somewhere within the Loch of

Campbeltown, to be selected by the grantees, and did not give the rights

and privileges of a free port and harbour, and of levying shore and quay

age dues at any place or station other than that which, in acting on the

grant, the grantees might fix on for their port or harbour.

In the course of his charge, the Lord Justice- Clerk stated to the jury,

—" In reference to the first issue, that, according to the construction of

the charter of erection, the grant is a grant of free seaport and harbour

over the whole space of water called the Loch of Campbeltown, what

ever that space may be shown to be. But that he did not put the case

to the jury as one depending on the construction of the grant alone,

without reference to the evidence which may be adduced as to the extent

of what was known and intended to be described as the Loch of Camp

beltown in the grant; that the question was put in an issue for a jury,

to be decided on the evidence that may be adduced, with the aid of such

directions as the Judge gives as to the charter, and that the real question

comes to be on the evidence, what is to be held to be the Loch of Camp

beltown, taking into view the possession which has followed upon the

grant."

To this direction the defender excepted.

The verdict of the jury was—" Find for the pursuers on the third

issue against the defender, D. S. Galbreath : Find that the quay of Dal-

intober is situated within the limits or boundary of the grant of harbour

in favour of the Magistrates and burgh of Campbeltown : Find that the

pursuers, or their tacksmen, have from time to time levied at the quay

of Dalintober a duty of one penny halfpenny per boll, or fourpence per

ton, on cargoes of potatoes when not belonging to freemen, and also a

duty of fourpence per ton on bark, and this in assertion of the right

to the dues contained in the table of 1799, since the date of the said

table."

In support of the bill of exceptions, the defender pleaded ;—

The charge of the presiding Judgewas erroneous, both as to the construc

tion of the charter, and the way in which the jury were directed to apply

the evidence. The charter did not confer a right of free port over the

whole Loch of Campbeltown, but gave merely a power of selecting a

place most convenient within the loch, where the harbour was to be, to

which, when the selection was once made, the power of the Magistrates

to levy dues was to be limited. Having built their quay at Campbel

town, they had no right to levy at Dalintober. Had it been intended

that a district was to be assigned to the harbour, or that the Magistrates
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fere to have power to levy over the whole bounds of the loch, other and No. 33.

well known forms of expression, common in similar grants, would have tT'ioaa

iieen USed.1 Magintratea of

As put by the presiding Judge, the question which went to the jury C,g!£'how"

ras, what, according to the evidence, were the natural boundaries of the

Loch of Campbeltown named in the grant. The grant to the Magis

trates was one, not of the whole loch, but merely of a seaport some-

tiere in the loch. It was a right which, while it could not go beyond

ibe loch, might be something materially less. If this grant, so limited,

sere capable of being extended by possession, the question which ought to

have been put to the jury was, what that possession had been ? Instead

of the question in the charge, the question they ought to have been asked

was what were the Magistrates' rights of free port under the grant, as

explained by possession—did they extend over the whole, or merely a

part of the loch ? *

Lord Medwtn.—The object of the action in which the trial took place, in

«ttch the direction excepted to was granted, was to establish that the Magistrates

of Campbeltown were entitled, under their grant of harbour, to levy shore-dues

at DaTmtober, and other places within the Loch of Campbeltown. Whether, in

short, under the terms and meaning of their grant, the quay of Dalintober is

situated within the limits of the grant of harbour in favour of the Magistrates,

wis therefore an essential part of the pursuers' case, and is embraced in the first

Not, the defender alleged that the grant is limited, and only gives right to a

krienr somewhere within the Loch of Campbeltown, at a single spot to be

selected by them, and did not give a right of harbour any where else within the

bounds of the loch ; and therefore, as they had selected the bnrgh of Campbel

town, and built two quays there, they could have no right to levy dues at the

quay of Dalintober. The Judge held that this was not necessarily the construc

tion to be put on the grant ; and in this view the charge was right.

! think that, under this grant, the Magistrates were not restricted to a harbour

it a single spot within the Loch of Campbeltown, but might have a right of free

port over any part and every part of the locb, at Port-Campbell, " vel in ulla

its parte sen partibus," in the plural, plainly implying more places than one.

This is, I think, the legal construction of such a grant—nay, I might say the ne

cessary construction—that it mnst have a considerable locality within which its

privileges are to be exercised, so that these may not be evaded by others con-

1 Magistrates of Edinburgh v. Scott, Jnne 10, 1836, (14 S. & D.922 ;) Agnew

' Magistrates of Stranraer, Nov 27, 1822, (2 S. p. 42.)

1 Authoritiesfor Defender.—Treatise of Sir Mat liew Hale in Hargrare's Tracts,

P-59; Stair, 2, 1, 5; Town of Dumbarton, Feb. 6, 1666, (M. p. 10909;) Mac-

lenae v. Davidson, Feb. 27, 1841, (ante, Vol. III. p. 646.)

Authorities for Pursuers.—Ersk. 2, 6, 17 ; Bell's Princ. 654 ; Sir Mathew

Bate, Hargrave's Tracts, p. 46 ; Magistrates of Wigton, Jan. 15, 1834, (12 S.

4 D. 289.)
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No. 33. triving to escape the use of the piers or quays expressly erected for the exercise

of the right.

Dec. 14, 1841. But a grant of this kind being for the use of the public, and to be enjoyed by

Campbeltown tne PUD1'C upon payment of dues leviable from them, if there be any ambiguity in

v. Galbreath. its terms, or doubt about its extent, can best be explained by possession of the

grantee, and acquiescence on the part of the public ; therefore, the Judge inform

ed the jury that he did not put the case to the jury as depending on his construc

tion of the grant alone, without reference to the evidence as to the extent of

what was known and intended to be described as the Loch of Campbeltown in

the grant. That such grants may be construed by possession is unquestionable,

and is well illustrated in the case of Dumbarton ; and, I may further notice, a

similar grant as to customs in the Magistrates of Wigton, 15th January 1834, as

to explanation of an ancient grant to a burgh, by the usage under it, which gave

the right to levy customs far beyond the territory of the burgh. I think the next

question comes to be, if the evidence supported the construction that the harbour

was over the whole of the Loch of Campbeltown, what is to be held to be the

Loch of Campbeltown . Nor does this appear very different, in effect at least,

from what was contended for by the Lord Advocate, that it should have been

thus, What was the space of water included within the grant ? This does not

seem to me to be the exception taken at the trial, and narrated in the bill. But

be it that there is no objection on that ground. The grant was first construed

to mean, that it extended over the whole space of the Loch of Campbeltown, and

the jury were instructed so to hold, more especially if supported by the evidence,

and thus the space of water included within the grant was the whole loch ; and,

of course, to ascertain what is to be held the Loch of Campbeltown will ascer

tain the space of water included within the grant. I think this a right mode for

arriving at the meaning and extent of the grant, and that it correctly enabled the

jury to dispose of the first issue, if the quay of Dalintober is situated within the

limits of the grant of harbour in favour of the Magistrates.

I am for disallowing the exception. *

Lord Moncreiff was of the same opinion.

Lord Cockbuiin.—I am of opinion that the bill ought to be disallowed.

1. As at present advised, I think that, under the charter, it is competent fur

the pursuers to erect harbours wherever they please, upon their own ground,

within the lake. They are not restricted to a single port, with the creation of

which their powers are to be exhausted ; but they may erect them " in ulla alia

parte seu partibus." But though I indicate this to be my opinion because this

point has been argued, I reserve myself if it should ever hereafter come into

question ; because I do not conceive that a decision upon it is necessary at

present.

2. Because, assuming the pursuers to be restricted to the single harbour of

Campbeltown, they hold this harbour, under the grant, with a defined district

attached to it. The description of a limit within which such grants—whether of

free port, of ferry, or of any thing of the kind—are to be exercised, is always

given, and indeed is indispensable ; because, without protection from intrusion,

the grant would be useless. Here, the limit is the lake of Campbeltown. It naav

be doubtful what this is ; but, the lake being ascertained, the pursuers' right

under the charter covers it.
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3. Now, if this be so, the charge on the only point on which it has been ex- Jvo. 33.

eepted to seems to me to be perfectly correct. The charter, as now to be con-

■•rued, might very possibly have been affected by the usage of levying ; and aiBl"|Ntrates of'

therefore it is very possible that some direction to the jury may have been requi- Campbeltown"

site on this matter. But there is no exception upon any thing said, or not said, v< real '

upon this subject. What the defender maintained, in reference to the point

meant to be excepted to, as set forth in the bill, was, that the grant " was not a

rrint of free port over the whole bounds of the Loch of Campbeltown," but was

oaly " a grant of free port and harbour somewhere " (plainly meaning at one

place) " to be selected by the grantees, and did not give the rights and privileges

of a free port and harbour, and of levying dues at any place or station other "

than the single one thus selected. The charge upon this is, 1st, that the de

fender is wrong in his construction, in which I agree with the Judge who tried ;

2.1, that this was not sufficient of itself to enable the jury to decide ; because, still,

tktre were two things by which the operation of the charter was liable to be

tow affected, viz. the evidence as to what should be held to be the loch, and as to

lb* possession (i. e. the practice of levying) by which it has been followed. I

think this a distinct and correct direction on the only point of law now raised.

Want the defender represents it as a charge instructing the jury, that there was

iStaoktely nothing before them except the mere fact of the boundaries of the

loch, he either mistakes the plain meaning of the charge, or wishes to introduce

mattfr not properly excepted to.

Loao Justice- Clerk.—Two questions have been here raised. Of these the

fint is, what is the construction to be put upon the grant ? I conceive that a

grant uf free port has no necessary connexion with the erection of a quay or bar-

tow. I do not consider a grant of free port merely as a power to erect a parti

cular quay, but as aright of free trade, and a power, within certain limits, to

lerj anchorage and other dues allowed by the grant. I do not understand

tin it prevents other parties from erecting quays upon their own ground, or

from landing goods within the bounds of the grant, but only they must pay

the lines leviable under the grant, in terms of the judgment in the case of

Trinity. If this be the meaning of a grant of free port, what is the only question

iW arises under this charter ? The issue is, Whether the quay of Dalintober is

'-Elated within the limits of the grant of harhour in favour of the Magistrates ?

After the charter had been explained to the jury, the only question which arose

'or their consideration was, what was meant to be given by that grant—what was

Ae Loch of Campbeltown, as known and meant in the grant ? After the charter

t*d been read to them, and they had been told that it was a good title, under

•hieh the Magistrates could claim the whole loch, the next point was, what was

i1-* toeh in the grant? It might not have been the Loch of Campbeltown, as

^-*tnralJy so known. It might have been larger, or it might have been less ex-

*«»ve. Possession was of importance for ascertaining what was meant to be the

fcca as referred to in the grant, and the jury were accordingly directed to look at

•ie evidence of possession. They were told to consider the possession which had

■wowed on the grant. In reality, the second point made by the Lord Advocate

"Ww not raise any different question. This direction was given solely on the

'tst issue, for it was given for the purpose of enabling the jury to ascertain whe

ther Dalintober was within the grant of harbour.

I Lave only to add, that this discussion shows the importance of disposing of
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No. 33. questions of law before the case goes to trial. The question raised under this bill

is one which ought to have been settled before the trial.

D*c. 14, 1844.

Grant v.

Innes. The Court accordingly disallowed the exception.

Furriers ami Dew, W.S.—Lockhart, Hunter, and Whitehead, W.S.—Agenti.

No. 34. Captain Alexander Grant, Petitioner.—Lord-Adv. Af'Ndll— Cook.

Cosmo Innes and Mrs Isabella Rose or Innes, Respondents—

Rutherfurd—Neaves.

Minor— Curator.—Petition to the Court to have a minor, who had been placed

by her deceased father under the care of a maternal aunt and her husband, ap

pointed to reside where she would have an opportunity of making- an unbiased

choice of curators—refused, on the ground that two summonses of choosing cura

tors were in dependence, which were the proper processes in which to make the

application.

Deo. 14, 1844. IN 1836, Miss Isabella Grant, then a child of four years old, was sent

2d Division, home from India by her father, Mr Patrick Grant, and placed by him

K- under the care of her maternal aunt, Mrs Innes, wife of Mr Cosmo Innes,

advocate. Miss Grant's mother had died shortly before. Mr Patrick

Grant died in 1842. Upon this Mr Cosmo Innes, at the suggestion of

Mr Grant's agent in India, and in compliance with the wish of his widow,

(Mr Grant having married a second time,) obtained himself appointed

factor loco tutoris to Miss Grant. From the time she came from India,

Miss Grant remained under the care of Mr and Mrs Innes.

In 1844, in consequence of some proceedings taken by Captain Alex

ander Grant, a brother of Patrick Grant, who had then returned from

India, a summons of choosing of curators was raised in name of Miss

Grant by Mr Innes, she being then twelve years of age. A similar sum

mons was also subsequently raised in her name by Captain Grant.

In these circumstances Captain Grant presented a petition against Mi

and Mrs Innes, praying the Court to appoint a person with whom Miss

Grant might reside till a day fixed by the Court, so as " to afford her a

reasonable opportunity of deliberately, and of her free-will, making a

choice of curators." '

Lord Justice-Clerk.—Before the petition was presented, two summonses oi

choosing curators had been brought into Court, at the instance of each of the par

ties. If there is any relevant ground for granting the objects of this application;

1 Authorityfor Petitioner—Bargany v. Hamilton, July 14, 1702, (M. 16319.)
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the remedy will be granted in these processes. It is in these processes that the No. 34.

ipplication should be made. This is quite an irregular and uncalled for proceed-

i»g. It is not here alleged, as has been in some cases, that the residence of the §(*„'„ '

minor is an improper one.

Lord Medwtn.—I am of the same opinion. This is not the proper process

for granting the prayer of the petition, for removing this girl from where she was

placed bj her father. In the processes for choosing curators, the subject of this

ipplication will, and ought to be considered.

Lord Moncreif* I am clearly of the same opinion. The petition is un

called for by any circumstances stated in it. It was said by the Lord Advocate,

that there was a disposition to withdraw her from her father's relations. I cannot

«ee the slightest ground for this. But besides, the summonses for choosing cura

tors are already in Court. The only prayer of the petition is, that she should be

put in a situation where she may make an unbiassed choice. I cannot see that

Tke house of her maternal aunt, where she was placed by her father, is an unsuitable

residence for this purpose.

Lord Cockburn.—The fact of the summonses being raised is sufficient for

me. But were I asked to give an opinion further, I should say that this appli

cation is not only groundless, but perfectly extravagant.

The Court accordingly refused the petition.

Jotm Hn«T«ii, W.S.—Innks and Robertson, W.S Agent*.

John Sloan, Petitioner.—Handyside. No. 35.

Petition for the appointment of a curator bonis to a lunatic. The Dec. 18, 1841.

petition named three persons to hold the office jointly, and prayed for IsT Division.

iWr appointment. The Lord President intimated, that the Court

tad determined never to appoint more than one person to such office ;

*sd accordingly only one of the persons named was appointed.

_____ . —Agents.



228 CASES DECIDED IN THE

No. 36. James King, Defender.—Maitland.

Deo 18 18 14. James Baillie, Charger.—Rutherfurd—Buchanan.

King v. Baillie.

Stamp—Stats. 55 Geo. III. c. 184, and 37 Geo. III. c. 136, § 2—1. Held

by the Lord Ordinary, and acquiesced in, that an assignation of a hill and dili

gence for a consideration must he written upon a deed stamp of £1, 15s. 2.

Held by the Court that the subsequent stamping of such assignation validated

diligence which had proceeded in virtue of it while unstamped.

Dec. 18 1844. J°HN Kerr was holder of a bill, dated 12th April 1836, for £58 at

four months, upon which, having been dishonoured, he had duly raised

Ld. Robertson, letters of horning, and charged the acceptor, James King. Having failed

N- to recover, Kerr in 1843 sold the bill and diligence to James Baillie, and

executed a deed of assignation in his favour, which was written on a ten

shilling stamp, and bore that the price paid was £10. Upon this assig

nation Baillie raised letters of caption, and put King in prison.

King presented a note of suspension and liberation, upon the ground

that the assignation upon which the caption proceeded was written upon

a wrong stamp of inferior value to that required by law.

The question thus raised was, Whether an assignation of a bill for a

price fell under that part of the schedule of the Stamp Act, (55 Geo. III.

cap. 184,) which imposed ad valorem duties, as the charger contended?

Or under that part which related to assignations of real or personal pro

perty, and imposed a stamp-duty of £1, 5s., or under that part which

imposed a stamp-duty of £1, 15s. upon all deeds or conveyances not

otherwise provided for, and not exempted, as was contended alternatively

by the suspender ?

The Lord Ordinary in vacation, (Fullerton,) passed the note, and

granted warrant of liberation without caution.*

The cause upon the passed note having come to depend before Lord

Robertson, his Lordship pronounced this interlocutor :—" In respect the

deed of assignation, in virtue of which the letters of caption were raised

and executed at the instance of the charger, is not duly stamped in terms

* « Note.—The Lord Ordinary thinks the objection to the stamp well-found-

ed. It seems to be fixed by the English cases referred to in Chitty on the stamp

laws, that the conveyance of a del>t for a consideration is not a sale of property

falling under that part of the schedule which imposes ad valorem duties. ; l"it re

quires a deed stamp of £1, 15s. under the general head of * deed ' or ' conveyance,

sot falling under any of the special descriptions, and not expresslv excluded from

duty."



COURT OF SESSION. 229

of law, suspends the letters and charge simpliciter, and decerns : Finds No. 36.

the charger liable in expenses." * Dec "^~i844

King t. Baillie.

* " Note.—The title of the charger is rested on an assignation, dated the 12th

r>f April 1343, to a debt of £58 : 2 : 3, contained in an accepted bill dated the

12th of April 1836, with a protest, letters of horning, and executions of charge

ini poinding thereon ; and the price paid for this assignation is stated in the deed

to have been £10 sterling. The assignation is written on a stamp of the value of

10s. only, and it is objected that the proper stamp-duty was either an assignation

stamp of £l, os., or an ordinary conveyance or deed stamp of £1, 15s. In the

schedule of the Stamp Act, 55 Geo. III. cap. 184, assignation is thus entered—

' Assignation or assignment of any property, real or personal, heritable or move

able, not otherwise charged in this schedule, nor expressly exempted from all

tsucp-duty, £1, 5s.'

■ If a debt is to be considered as heritable or moveable property, under this de

scription, then the present assignation is insufficiently stamped ; if not, and it he

not otherwise charged in the schedule, it will fall under the case of an ordinary

CQireyance or deed, which is thus stated under both the word conveyance, and

otder the word ' deed of any kind whatever, not otherwise charged in this sche

dule, nor expressly exempted from all stamp-duty, £1, 15s.'

" In the view of falling under this branch of the statute also, the assignation is

iwafkieotly stamped ; but it is contended that the deed is liable to the ad va-

lona 4atv only, and that as the purchase or consideration money was under £20,

the deed is correctly stamped with a stamp of the value of 10s. The words of the

schedule, under which it is contended that the ad valorem duty is the proper

stamp-doty payable on this assignation, are as follows:—' Conveyance, whether

gtwt, disposition, lease, assignation, transfer, release, renunciation, of any other

kind or description whatsoever, upon the sale of any lands, tenements, rents, an-

Biilies, or other property, real or personal, heritable or moveable, or of any right,

'itJe, interest, or claim, in, to, out, of, or upon, any lands, tenements, rents, an-

ruiriss, or other property; that is to say, for and in respect of the principal or

osif deed, instrument, or writing, whereby the lands or other things sold shall be

^rested, leased, assigned, transferred, released, renounced, or otherwise conveyed

to, or vested in, the purchaser or purchasers, or any other person or persons, by

his, her, or their direction.'

" It does not appear to the Lord Ordinary that the respondent's is a correct

™» of the statute, or that an assignation to a debt for a valuable consideration

:■ a conveyance by sale of property, under the meaning of this branch of the sche

dule. It refers to the sale of ' lands, tenements, rents, annuities, or other pro

perty, real or persona), heritable or moveable,' or of any right arising from such

property. Now, the assignation of a debt, whether constituted by bill, with dili-

reaee following thereon, or by decree, or in any other manner, cannot surely be

considered as an assignment upon the sale of moveable property ; yet there are

» other words which could subject such an assignment in an ad valorem duty,

ud freedom from duty, unless actually imposed, is to be presumed. Further, if

Mch assignations were liable in an ad valorem duty, then surely all other assigna

tions of moveable as well as heritable property would be liable in the same duty.

In this view nothing would be covered by the branch of the schedule imposing a

d»tvof £1, 5s. on all assignations of any property, real or personal, heritable or

movable. This is a result plainly inconsistent with any sound construction of

ti* Act.

" 1/ the matter, therefore, stood upon the construction of the statute, indepen

dent of authority, the Lord Ordinary could have no hesitation in concurring in

the opinion expressed by Lord Fullerton on passing the note of suspension ; but,

as stated by his Lordship in the note issued by him, there are two English cases

which teem to fix that an assignation of this description is not to be considered as
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No. 36. The charger reclaimed, and, in the mean time, got the assignation

Doc Ti^L844 ^u'y 8tamPed with a £1, 15s. stamp-duty. This being stated to the

King v.Baiilie. Court when the case was moved in the short roll, their Lordships remit

ted back to the Lord Ordinary to hear parties upon the effect of the sub

sequent stamping, and with power to recal his former interlocutor.

The charger pleaded, that the Act 37 Geo. III. cap. 136, which au

thorized deeds to be stamped after they were written, declared in sect. 2,

that any deed stamped in virtue of it should have in all respects the same

effect as if the paper had been duly stamped before the deed was written.1

The Court must, therefore, treat the assignation just as if it had been

properly stamped at first, and could not look to the date of the receipt

for stamp-duty or penalty.8

The suspender answered, that the section of the statute referred to re

lated only to the document itself, declaring that it should be as valid as

if it had been stamped from the beginning, but making no provision for

proceedings had upon it while unstamped.

The Lord Ordinary pronounced the following interlocutor :—" In re

spect the deed of assignation founded on is now duly stamped, and that

the charger is thereby in right of the debt, the justice of which is uot

a conveyance of property under this branch of the statute. In the case of Warren

v. Howe, 10th November 1823, (Dowling and Ryland's Rep. Vol. III. p. 494,)

an assignment of a judgment debt was held not to be a conveyance of property

within the meaning of this clause of the Act, and therefore as it had an ad valorem

stamp of £1, 10s. and not a common deed stamp of £1, 15s., it was held not suf

ficiently stamped. Lord Chief-Justice Abbott observes, ' The Act speaks of

» lands, tenements, rents, annuities, or other property, for or in respect of the

deed, whereby the lands, or other things sold, shall be conveyed to the purchaser."

I think the terms " other property" must be understood as applying to such pro

perty as is ordinarily the subject of sale, aud readily convertible into money. It

cannot be said that a judgment debt falls within that description, and therefore

this instrument is not governed by the clause already alluded to.' In the case of

Belcher v. Sykes and Others, 9th February 1827, (Barn, and Cress. Rep. Vol. VI.

p. 234,) where one partner sold and assigned his share in a concern to another, at

the price of £50,000 ; this was, in like manner, held not to be a conveyance of

property within the meaning of the Act, so as to be liable in an ad valorem dnty,

but that an ordinary deed stamp was sufficient, and the authority of the case of

Warren v. Howe was recognised. It therefore appears that the law of England,

which is of the highest authority in matters of this kind, has settled the point in

question ; and the Lord Ordinary has therefore no hesitation, under all the cir

cumstances, in suspending the charge."

1 This section of the statute is in these terms :—" Every instrument, matter,

or tbing engrossed, printed, or written on any vellum, parchment, or paper, so

stamped as aforesaid, shall have and be deemed of the like force and validity in the

law as if the vellum, parchment, or paper so stamped, had been duly stamped be

fore such instrument, matter, or thing had been engrossed, printed, or written

thereon, any former law to the contrary notwithstanding."

2 Robb, July 9, 1830 ; Morris v. Glen, Nov. 24, 1843 ; Davidson, Nov. 13,

1838. English cases—Burton v. Kirkby, (7 Taunt. 174;) Rose v. Tomlineon.

(3 Dowling, 49.)
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disputed—Repels the reasons of suspension and liberation ; finds the let- No. 36.

ters and charge orderly proceeded, and decerns: Finds the charger en-Dea lg 1844

titled to expenses, with the exception of those incurred in the discussion King v. B«uiie.

with regard to the stamping of the assignation, and also subject to modi

fication : Appoints an account thereof to be lodged, and remits the same

to the auditor to tax and report ; and, with a view to the foresaid modifi

cation, allows the suspender to lodge an account of the expenses incurred

by him in the foresaid discussion as to the stamp, and remits the same to

the auditor to tax and report"

Both parties reclaimed.

Lord President.—I agree with the Lord Ordinary. I think the clause of

tbe statute referred to, and the decisions which have been cited, are conclusive.

Tte statute says, that a deed stamped in virtue of it shall have in every respect

the same effect as if it had been written on a proper stamp at first. Can a party

aj , that because certain proceedings leading to incarceration had taken place, the

stamping shall not have this full effect given to it? I think not. In England,

■tare they have so much practice in regard to the stamp laws, it bus been held,

Us«x*bere full execution had taken place on an unstamped document, every thing

w»sisli<kted by the subsequent stamping. The time of stamping is not what the

Conrt looks at. I therefore think the interlocutor should be adhered to.

Loid Mackenzie.—I am quite clear that the statute has a complete retro-

spmire action. I cannot see that the circumstance of personal diligence having

been used makes any distinction.

Lord Fcllerton.—I cannot get the better of the cases—they are so very

strong. Had the point been open, I should have had the greatest possible diffi-

etfcy. No doubt, under the statute, a document originally unstamped must, after

Wnsr stamped, lie held good from its date ; but the question remains, whether all

proceedings upon the document, when unstamped, are validated by the subsequent

s'imping. But for the decisions, I should hare great difficulty here. Suppose

an unstamped document were produced at a Jury trial, and being rejected, a bill

of exception was brought, and the document got stamped in the mean time, would

tie exception be allowed on this ground ? I cannot, however, get over the Eng-

iah decisions, which bold not only that a document, subsequently stamped, is

food, but that it is in all respects the same as if it had been stamped ah initio.

Lord Jeffrey.—I concur. The Court is bound to hold the document stamped

«i initio. There is no impugning of the Lord Ordinary's first interlocutor hold-

raz the document unstamped. When a document is incomplete from waut of

the proper stamp, the holder is allowed to perfect it, his proceedings upon it

Wing suspended hoc statu ; but they are validated retro by the stamping of the

doeoment. Every thing is suspended till the party shall have thus validated the

•We proceedings. An executor unconfirmed is dealt with in the same way.

The purpose of the statute is the advantage of the revenue, not effect as between

P»ty and party. In the case put by Lord Fullerton, of an exception to the re

jection of an unstamped document whicb is stamped before the bill of exceptions

i* discussed, the only question would be, whether the judgment was good at the

lime—whether the document was rightly rejected ?
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No, 36.

Dec 18. 1M4.

Marthall v.

Dubson.

The Court accordingly adhered on the merits, but, before answer as to ex

penses, appointed accounts to be given in.

VVm. WoTHiasPOOM, S.S.C.—Johm Culled, VV.S.—Agents.

No. 37. Joseph Marshall and Mandatarv, Pursuers.—Deas.

i David Dobson, Defender Inglis—Ross.

Diligence—Meditatione Fugee Warrant—Stat. 5 and 6 Will. IV. c. 70.—A

meditatione f'uuse warrant granted in respect of a debt not exceeding £8 : 6 : 8, is

illegal under 5 and 6 Will. IV. c. 70.

Drc. 18, 1S44. Joseph Marshall, druggist in Glasgow, raised an action of damages

' against David Dobson, upholsterer, Edinburgh, for wrongous apprehen-

Lord Ju»tic«- sion on a meditatione fugae warrant, in respect of a debt which he alleged

c'erk" c was under £8:6:8. This warrant, the pursuer maintained, was ille

gal under the 5 and 6 Will. IV. c. 70, entitled " An Act for abolishing

in Scotland imprisonment for civil debts of small amount."

The case having gone to trial, the jury found that the debt in question

was under £8:6: 8, and that the sum had been increased with the view

of obviating any objection to the legality of the warrant. The verdict

further proceeded—" Find that the said warrant was wrongously obtained,

and the pursuer wrongously apprehended in virtue of the same: Find

the pursuers entitled to £50 sterling of damages, but subject to the

opinion of the Court, whether the said warrant was illegal under 5 and 6

Will. IV. c. 70 ; and if the Court shall be of opinion that the said war

rant was competently and legally obtained, with power to the Court to

enter up the verdict for the defender."

In consequence of a case from the Bill-chamber in the First Division

of the Court, their Lordships of the Second Division appointed the ques

tion reserved in the verdict to be argued before the whole Court.

The defender argued ;—The purpose of the statute, as stated in the

preamble, and the narrative there given of the object and report of the

commission, was the abolition of imprisonment as a means of enforcing

payment of sums below the statutory amount. Jt was intended as a relief

to debtors who were unable to pay. No provision was made in terms for

the case of a fugae warrant. The object of the warrant was not to enforce

payment, but to prevent fraud on the part of the debtor, by removing his

person and his moveable property beyond the reach of his creditors. The

proper answer to the fugae warrant was to find caution de judicio sisti, in

which case no incarceration followed. This could not be said to be the

case of hardship contemplated by the statute, that of a poor person being

thrown into jail for a small debt, and thus deprived of the means of pay
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lag his creditors. Nor could it be said that no adequate advantage re- No. 37.

suited from it. The fugae warrant partook more of the character of dili- „ ~0„
... . r ... Dec. 18, 1844.

gence to enforce obligations ad facta prestanda, which were excepted in Marshall v.

§ 5 of the Act. It did not require him to pay or consign, or even find Dob,on-

secarity for his debt, but merely to do something always within his

power—to find caution to abstain from an act of fraud. That this was

its character was shown by its having been used against witnesses and

havers suspected of an intention to abscond.1 Both in its objects and

legal character the fugae warrant differed widely from the ordinary pro

cess for enforcing payment of debt ; imprisonment under it could not be

said to be imprisonment for civil debt, and it did not fall under either the

terms or intention of the statute.9

The pursuer argued ;—The fugae warrant was a mode of enforcing

payment of a civil debt by proceeding against the person of the debtor.

It was Dot of the nature of a warrant for the prevention of fraud or crime.

Its object and effect was not to attach his funds and property, so as to

prevent them from being carried out of the country, but to detain his

person rill the creditor should be able to do diligence against him by im-

prtamment. It was an auxiliary proceeding, of which the sole ultimate

object was imprisonment ; and as such, not being excepted in the statute,

it most be held, under the comprehensive words employed, to be done

away witi in all cases in which imprisonment was abolished.3

further, in the report of the law commission narrated in the preamble

of tie statute, it appeared that imprisonments under meditatione fugae

wants formed a portion of the imprisonments for civil debt, from which

:ue commissioners recommended that the legislature should grant relief.

Of this date the Lord President delivered the opinion of the

Court:—

The verdict in this case is in the following terms :—(Reads.) The point thus

reserved for the opinion of the Court has been fully argued, and is now to be de

termined according to appointment ; and, as we are all agreed, I am now to an-

Mnnce the judgment, on a full consideration of the Act of 5th and 6th Will. IV.

<• '0, and the arguments that have been urged on both sides. We are of opi

nion, That the warrant in question was illegal, and that the verdict for the pur

ser in this action of damages must stand good.

1 Watson, (M. 8548 ;) Strathmore and Panmure v. Innes, (M. 8549.)

1 Authorities for Defender.—Act of Sederunt, June 14, 1671 ; Brown, Nov.

16.1792, (M. 11763 ;) M'Laren, July 8, 1820, (F. C. ;) 6 and 7 Geo. IV. c. 56 ;

W. Jone 16, 1786 ; Blair v. Simson, July 6, 1821, (1 S. & D. p. 107 ;) Ersk.

U8.

'Pursuers' Authorities.—A v. B, June 6, 1843, (ante, Vol. V. p. 1116;)

"Wow, (Hume, p. 400;) Stewart, Julv 8, 1809, (F. C. ;) Pitcairn, Feb. 18,

1715; Bell's Com. Vol. II. pp. 565 and 566 ; Heron, M. 8550 ; Report of Scotch

Law Commitsioners, pp. 52, 53, and 58 ; Bell on Cessio, p. 106.
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No. 37. The very title of this Act, viz. " An Act for abolishing, in Scotland, imprison-

ment for civil debts of small amount,'' is in itself an element confirmatory of its

Marshall v true object and intendment ; and when its preamble and various clauses are at -

Dobaon. tended to, no doubt can be entertained that it meant to abolish, and does totally

abolish, and declare to be illegal, any imprisonment whatever on account of a civil

debt that does not exceed in amount the specified sum of £8:6:8, except in

such cases as are specially pointed out in the 5th or excepting section, in which

no mention whatever is made of meditatione fugae warrants.

The 1st section, keeping its preamble in view, is expressed in plain and ex

plicit terms, providing the remedy for the evil pointed out by the commissioner*,

and declaring illegal all imprisonment on account of any civil debt which shall not

exceed, &c.

The 2d section is equally free from doubt, while it superadds to the fall enu

meration therein contained, the words " or other warrants," which seem used for

the more amply and effectually carrying out the object of the legislature. That

the use of a meditatione fugse warrant was meant to be prohibited, as much as any

other mode of imprisonment, seems obvious from attending to its true nature and

purpose ; it being just a compulsitor that has gradually been introduced, (the first

instance of it as granted by the Court, and with hesitation, as noticed in the Dic

tionary, being in 1665,) under the pain of immediate imprisonment, for the find

ing caution de judicio sisti ; or, in other words, by securing the presentment of

the debtor, in order to enable his creditor to have parata executio for his debt,

and thereby ensure execution of ultimate diligence against his person. But, then,

in such a case as the present, the debt as to which the meditatione fugse wan-ant

is used being under the statutory amount, it cannot be the ground of any legal

imprisonment, and its preliminary must also be illegal. It would, indeed, be mani

festly to defeat the humane purpose of the Act, were the creditor to be authorized

to torture the debtor by such an imprisonment as is allowed under a meditatione

fugse warrant, in the too probable event of his inability to find the requisite cau

tion ; while it is to be recollected, that the very first step after obtaining the war

rant of the magistrate is to apprehend the person of the debtor, in order to his

being examined ; and the statute in question expressly declares it to be illegal for

any officer or messenger to apprehend or detain in custody any debtor for a civil

debt of the restricted amount.

The 4th section of the Act may likewise be referred to as indicative of the true

purpose of the legislature ; while the 5th, as already noticed, amidst all its other

exceptions, makes no reference whatever to the case of imprisonment on medita

tione fugae warrants.

As to the danger which it is said may arise by debtors attempting to leave the

country, and withdraw their effects from the diligence of their creditors, in regard

to small debts, by our now finding meditatione fugae warrants illegal in such cases,

I hold it would- be quite competent, if any illegal attempt were made to carry off

moveable effects, in order to defeat the rights of creditors, to apply by a summary

petition to the Judge Ordinary or magistrate, who would immediately enquire

into the facts ; and if any fraudulent or unfair purpose can be shown to be in

view, grant proper authority for preventing its accomplishment. This procedure

will be amply sufficient to obviate the evil, and protect the rights of creditors,

without the necessity of resorting to a meditatione fugse warrant against the per
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mo of a debtor, which, on account of a debt under the legal amount, stands abso- No. 37.

lately protected by the statute now under consideration.

Without adding more, we are of opinion that the warrant in question was Gallic v.'

illegal under the 5th and 6th of Will IV. Wylie. '

Wighton v.

The following interlocutor was pronounced :—" In conformity with the Smith.

opinion of the whole Court, find that the warrant referred to in the verdict

was illegal under the 5 and C Will. IV. c. 70 ; and, in respect of the said

verdict, decern against the defender for payment of the sum of £50 of

damages."

Alexander James, S.S.C.—George Cotton, S.S.C Agenti.

J. B. Gallie and Others, Pursuers.—Ld.-Adv. M'Neill. No. 38.

Alexander Wylie, Defender.—Munro.

Erpewe*—Process—Jury-Trial.—In a jury-trial which had lasted a Dec 19, 1844.

dayaniahalf, and in which a number of documents had been produced 2jJ DmsION

in nideace, the Court (on an objection to the auditor's report) sustained Lord Ju.tiw-

ictuge/or fees paid to three counsel in the special circumstances of the /„,._ caw.

case,

William Hunt, W.S.—William Alexander, W.S.—Agents.

James Wighton, Advocator.—Sandford. No. 39.

Duncan Smith, Respondent.— G. Bell

Pneets—Reference to Oath.—In a reference to oath, the agent of the party

"faring having refused to proceed with the examination on the day fixed by the

commissioner on account of his client's absence—circumstances in which the Court

Emitted to the commissioner to fix a new diet upon the party referring paying

£10, 10s. of expenses.

bf this case, the Court, on 28th November, sustained a minute of re- Dec. 20, 1844.

ference to the advocator's oath, and remitted to Mr Crawford, advocate, . ~

' ' ' 1st Division.

* take it Mr Crawford, on 6th December, fixed the diet for the 14th, w.

»»d this was duly intimated to both parties, and not objected to. On

the 10th, the respondent's agent proposed to change the diet to the 13th,

which was declined by the advocator's agent, and the 14th of new agreed

f>a. On the 14th, the advocator appeared before the commissioner, along

with his counsel and agent. The agent for the respondent also appear-
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No. 39. ed, but declined to proceed with the reference on account of the absence

r. 7T~\„.. of his client, whom he had expected from Dumbartonshire, but who had
Deo. 20, 1844. ' r '

Robertson v. not arrived. The counsel for the advocator refused to consent to delay,

Trustee" an(* l^e comn"ssioner called upon the respondent's agent to proceed with

the examination notwithstanding of his client's absence, and he having

declined, reported the matter to the Court

The commissioner's report was this day moved.

G. Bell, for the respondent, moved that the case be remitted to the

commissioner to fix a new diet.

Sandford, for the advocator, opposed the motion, contending that the

respondent must be held to have fallen from the reference ; or that he

must at least pay expenses before being allowed to proceed.

Lord Jeffrey.—I think the respondent, has fallen from his reference. It is

a great stretch to allow it to be renewed even on payment of the whole expenses

incurred by liis refusal to proceed at the diet fixed, for he has been guilty of a

gross contempt of Court.

Lord Mackenzie.—If there had not been considerable expenses, I should

have been for refusing the application altogether ; but they operate as a check,

and may be viewed as a kind of fine or penalty.

The Court concurred in remitting to the commissioner to fix a new diet,

upon the respondent paying £10, 10s. of expenses.

Daniel Fisher, S.S.C.—Wm. Mum, S.S.C.—Agent".

No. 40. James Robertson, Pursuer.—Inglis.

Ogilvie's Tedstees, &c, Defenders.—Moir.

Trust— Writ— Holograph—Erasure in substantiations—Approbate and

Reprobate—Homologation.— I. Terms of a clause in a trust-deed, by which t

party not named in the dispositive clause along with the other trustees, was hek

validly nominated a trustee. 2. Held that erasures in the names and designation i

of three out of seven trustees, in favour of whom, and the survivors or survivor o

them, the major part alive and accepting being a quorum, the trust was conceived

were not in substantialibus. 3. Held that a statement in a deed, that it wdi

holograph of the granter, was prima fade evidence that it was so, and threw tl J

burden of proving the contrary upon the challenger, but that such statemen

afforded no presumption that words written upon erasures were also holograph

4. Opinion that erasures in substantialibus did not vitiate a holograph deed, i

proved that the writing superinduced was also holograph. 5. Question whetlu-

the doctrines of approbate and reprobate, and homologation, applied to a deu

vitiated by erasure in substantialibus.
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In 1808, George Ogilvie, senior, executed a trust-disposition and No. 40.

settlement, whereby he conveyed his whole estate, heritable and move- ^ ~~
. , . , . , . Dec 20. 1844.

able, to six trustees, for the purpose, 1st, of implementing the provisions Robemnn T.

made by him in favour of his wife by antenuptial contract ; 2d, of giving ^J^"'*

her a liferent of a certain tenement in Dundee; 3d, of dividing the residue

among his children ; and failing them, 4th, of giving a liferent thereof to L"Td cunfog-

his widow; and on her death, or on his own, if he should survive her, hame.

w
5th, of paying certain legacies, and especially a legacy of £2000, to be

invested and accumulated for a hundred years, and then applied in found

ing an hospital in Dundee. The trust was in favour of the trustees

named, the survivor or survivors, and acceptor or acceptors, with power

to assume others, and a majority being a quorum. The trustees were

also nominated executors. The dispositive clause made mention of only

six trustees, the widow not being one of them ; but, after the provision

in her favour in the second purpose of the trust, there followed a clause

in these terms :—" And I do hereby nominate and appoint my said

spouse to be always one of the quorum of my trustees while alive and

Tending in Dundee ; but in case of her refusal or leaving Dundee, my

said trustees, or their quorum, shall proceed in the execution of the trust

in the same manner as if she were not appointed one of them; and I

also appoint her to manage and receive the whole rents, interest, and

annual profits of my trust estate, out of which she shall retain for herself

the annuity she is entitled to receive from it, and she is to apply the

balance as her discretion shall direct for the maintenance, clothing, and

education of my children, and the expenses attending the present trust,

until my said children respectively arrive at the age of twenty-one years

complete, if they shall live till then : And further, after an inventory is

made out of my whole real and personal estate, (of which there shall he

two copies subscribed by my said trustees,) my whole writs and title-

deeds, and vouchers of debt, shall be committed to the charge of my said

spouse, and my trustees shall always have access to the same when they

shall have occasion ; but if my said spouse shall be incapable, through

infirmity or any other cause, in either case my said trustees shall appoint

a proper person for said purposes."

A question thus arose, which may be stated here, so as not to embar

rass it with the other circumstances of the case, whether the widow was

a trustee, and as such also an executor nominate ? The Court unani

mously held that she was.

Of the six trustees named in the dispositive clause, the names and

designations of two, and the name of a third, were written upon erasures,

but apparently in the same hand as the rest of the deed, which the testing

clause bore was all written by the granter himself. No mention was

Bade of the erasures in the testing clause.

In 1813, Ogilvie, senior, executed another trust-deed, whereby he

conveyed certain heritage, and bound himself, on the death of himself or
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No. 40. his wife, whichever should survive, to pay to the trustees £1300 for the

d 2o~i844 PurPose °f giv'nS a liferent of the heritage to his son George, and the

RobrrtsoD v. fee to his children, and, in a certain event, of paying to him the £1300

TroMMa 'n a Part^cular manner. This deed did not narrate or mention the deed

of 1808.

In 1819 he executed, on the back of the deed of 1808, a codicil,

whereby he revoked it so far as it related to his son George, and directed

that he and his children (if he had any) should have the annual profit of

the whole residue of the trust estate in such proportions as the trustees

should think proper ; and that after his and their decease, the estate

should be applied as directed in the deed of 1808.

In 1825 he executed another deed, with reference to that of 1813,

directing that the £1300 thereby provided to his son George should be

invested by the trustees on heritable security in their own names in trust

for George in liferent and his children in fee ; whom failing, his own

nearest heirs and assignees. This deed, like that of 1813, made no men

tion of the deed of 1808.

Ogilvie, senior, died in 1825, and was survived by Mrs Ogilvie, bis

wife, and his son George, then nineteen years of age. With the excep

tion of Mrs Ogilvie, none of the trustees accepted. She expede a con

firmation, qua relict and executrix nominate under the deed of 1808,

gave up an inventory, and entered on the management of the whole estate.

In the course of her management, she, in the exercise of the discretion

committed to her by the deed of 1808, paid various sums amounting to

about £100 to George, and with his concurrence granted a tack of part

of the heritage in which the trust was narrated.

George died unmarried in 1829, predeceasing his mother. He left a

trust-settlement, executed in 1827, which narrated the whole deeds exe

cuted by his father, and conveyed to trustees for behoof of his mother,

" all and sundry the whole heritable and moveable means and estate,

funds and effects of every nature and denomination, and wheresoever

situated, which shall belong to me at the time of my decease, with the

whole vouchers and instructions thereof, and all that has followed or is

competent to follow thereupon, and particularly without prejudice to the

said generality, all right, title, and interest competent, or that may be

competent to me, under, or in virtue of, the deeds before narrated, or as

heir or representative of any of the persons named or referred to in the

said deeds, with power to my said trustees or trustee to take whatever

steps they may consider proper for reducing or setting aside, by any legal

means, any part of the deeds hereinbefore narrated, which they may con

sider prejudicial to me, surrogating hereby and substituting my said trus

tees or trustee in my full right and place of the premises, with full power

to him or them to do every thing in relation thereto as fully and freely

as I could do myself."
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Mrs Ogilvie died in September 1841, leaving two trust-settlements, No. 40.

dated respectively in 1831 and 1841, whereby she conveyed her whole _ „ ._ ,

estate to trustees, and declared it to be her wish that her husband's deed Bot>m»<>n v.

of 1808 " should be carried into full effect, according to the plain sense t^1'**.

and meaning of the same."

Upon George's death, James Robertson of Glenloiu was the nearest

heir to Ogilvie senior, his maternal_uncle, and expede a general service •

to him in 1842.

He then raised action against Mrs Ogilvie's trustees for payment of

tie £1300 destined by Ogilvie senior's deed of 1825, altering that of

1813, to his own nearest heirs, failing George's children.

During the dependence of this action, he brought a reduction of the

deed of 1808 and codicil of 1819, and of Mrs Ogilvie's confirmation as

executrix of her husband. The main ground of reduction, and the only

one ultimately insisted in, was vitiation in substantialibits, in respect of

the names and designations of two of the trustees, and the name of a third,

being written upon erasures, as before mentioned.

This action of reduction was defended by Mrs Ogilvie's trustees and

tie Kirk-Session of Dundee. Their pleas in substance were ;—

1. The pursuer's challenge was barred, in respect, 1st, That George

Ogilvie, junior, (his father's heir-at-law,) having approbated and homolo

gated the deed by his conduct mentioned in the preceding narrative, all

challenge at the instance of a remoter heir was excluded. 2d, That all

the testamentary deeds of Ogilvie, senior, must be taken together as form

ing" his settlement, and the pursuer, by claiming under one of these deeds,

approbated the whole.

II. But, separatim, the deed was valid, in respect, 1st, That the era

sures were made, and the names as appearing on the deed were written by

the truster himself, of whom the whole deed was holograph ; and erasures

hi suhstantialibiis did not vitiate a holograph deed, where the writing

superinduced was also holograph. 2d, That erasures in the names and

designations of trustees were not in substantialibus. 3d, That a majority

of the trustees was a quorum ; and the nomination of the majority, in

cluding Mrs Ogilvie, who was the only accepting trustee, was free from

exception.

It was conceded in argumenthy the pursuer, though not admitted on

record, that the writing upon the erasures was in the same hand as the

rest of the deed.

The Lord Ordinary pronounced the following interlocutor :—" Sus

tains the defences urged for both classes of defenders, repels the reasons

of reduction, and assoilzies the defenders from this action ; reserving to

the pursuer to urge any claim competent to him as heir-at-law in a com

petent process on the import of the trust-deed and codicil under reduc

tion, holding the same as subsisting deeds, and to the defenders all
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No. 40. defences to such claim as accords : Finds the defenders entitled to ex-

D.c.io7l844.Pe"8,e8" * .. .

iiubermnn t. lue pursuer reclaimed.

Ogilvie's

Trustees. Lord President.—After hearing a full argument on this reclaiming note, the

Court took time to consider their judgment, and, after deliberation, I hare not

seen sufficient grounds for altering the Lord Ordinary's interlocutor.

I. I am disposed to hold that the objection founded on the erasures appearing

in the deed of 1808, are not of such a nature as can be held such vitiations in

substantiatibus as are sufficient to cut down that deed. 1st, We must hold it

* " Note.—The chief authorities relied on by the pursuer are, the late case

of Reid and Redder, decided in the House of Lords in 1841, (1 Robinson, p.

184,) and the still more recent case of Shepherd and Grant, decided in this Court

in January 1844.1 But there are important distinctions between the present case

and the authorities founded on by the pursuer.

" (1.) This case differs in the most essential points from those founded on by

the pursuer. The names erased here were only those of certain trustees and exe

cutors; and it seems to be a point of fixed law, that the erasure of the names of

such parties does not vitiate the deed in toto, or operate as a revocation or voidanee

of provisions left to third parties by clauses of the deed clearly and fairly writ

ten out, and entirely free from all objection. It is sufficient to refer to the well

known cases of Ferguson and Kemp, (Diet. p. 16949,) and to the latter case

of Mr John Anstruther's trust deed. See Shaw s Reports, Vol. I. 26th June 1822.

" (2.) The names of the substituted trustees written on the erasure here occur

in a deed holograph of the truster. He also authenticated the alteration by a

holograph marginal addition, which he subscribed ; and the writing on the erasure

appears exfacie to be holograph, and is offered to be proved as holograph by the

defenders. The pursuer denies the competency of such proof; but the Lord

Ordinary is not satisfied that such proof is excluded in support of a deed, which is

primafacie holograph, more especially when the alteration is vouched by an an

notation of the granter of the deed, written and subscribed by himself.

" As laid down by Lord President Blair, in the case of Adam, in 1810, (Far.

Coll. 19th July 1810,) the foundation of all challenges on the ground of erasure

is fraud, actual, or possible, or implied. But, in the present case, every suspi

cion of that sort is excluded.

" (3.) There was the most distinct homologation and confirmation of the trust

settlement by the undoubted apparent heir of the truster, the only party then

entitled to challenge it, who not only did not choose to reduce it, but executed a

settlement of his own in 1827, after his majority, narrating the names of the trus

tees as they were last filled up by his father, at full length, as those which he (the

heir-apparent) recognized, acknowledged, and confirmed. It is difficult to see

how any heir coming sfter Ogilvie, junior, can challenge the father's deed. Had

the trustees of old Mr Ogilvie brought a declarator of validity of the deed in ques

tion, and referred its authenticity to the apparent heir's oath, a decree in favour

of the deed would surely have barred future challenge. Hut a formal deed uuder

the apparent heir's hand is supposed to be equally effectual.

" It is said that a plea of homologation in circumstances equally strong was

overruled by the majority of the Court in the case of Shepherd and Grant. Hut

it is thought that the deed under the hand of George Ogilvie, junior, in 1827, re

citing and acknowledging the names of the trustees written on the erasure of the

deed under reduction, is rather a more explicit act of homologation than coold be

founded on in Mr Shepherd's case."

Shepherd v. Grant', Trustee', Jan. 94, 1844, (ante, Vol. VI. p. 464.)
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conceded, ibat the deed is holograph of the granter, as it bears on its face, and that No. 40.

the writing on the erasures is also in his hand. If these facta are seriously meant

. L_ J L . I. JJL.L r L D«- 20, 1844.

to be contested, the contrary averments must be proved, and by the pursuer of the u0t,er,,,nil T

redaction. 2d, I cannot hold that the names of three trustees only being written O^ilvir'a

oo erasures is fatal to this deed. There are three other trustees named in the ,U!ltt'e**

deed, as to whom no erasure whatever occurs ; and moreover I am satisfied, from

the terms of the deed in a subsequent part, that the testator's widow must be held

as effectually nominated one of his trustees, and entitled to act as such. We

lave, therefore, four out of seven trustees—the major part being entitled to act—

for bringing the will into execution, and to whom no objection lies ; and therefore

it was quite capable of being carried into full operation. 3d, But erasures as to

tome of the trustees named to carry a deed into execution—the whole purposes of

which are liable to no objection, and especially in a deed holograph of the granter,

ion whose own writing is superinduced on the erasures—stand quite differently

(torn erasures in the name of a disponee. I entertain great doubt, therefore, of

taldrag that this is a case to be ruled by those of Kedder, and Shepherd, and

Grant, where the erasures were as to the names of the disponees, and indeed

written aliena manu, and no notice of them in the testing clause.

II. Bat besides the above grounds for adhering to the Lord Ordinary's inter-

\ocitw, 1 have been from the first impressed with the importance of the defence

«wo| horn the fact, that this pursuer has claimed benefit from one of those deeds—

viz. ton of 1813—that were executed by his relation old Mr Ogilvie ; while he

bow couumdj for the reduction of the deed of 1808. The whole series of the

differem deed* and codicils of Mr Ogilvie must be viewed as composing the gene

ral KtdeBent of his affairs ; and on the principles so recently recognised in the

raneofLord Breadalbane's Trustees v. Buckingham,1 as to the doctrine of appro

bate tad reprobate, I think it necessarily follows that this pursuer is barred from

hit present challenge of the deed 1808, which he finds necessary to reduce and

•rl aside by the present action ; and I cannot enter into the distinction, that such

redaction proceeds entirely on the allegation of the deed of 180S being void and

nofl. A deed that is attempted to be executed in the face of declared and settled

1dm, may also be said to be null ; but, at any rate, both require to be reduced by

a decree. Suppose a deed liable to reduction on the ground of incapacity is chal-

taccd, is not that also a deed, as the act of an insane man, void and null in law;

ad if composing part of a general settlement, could it be reduced by a pursuer

*bo claims and draws direct benefit from another deed executed by the same

festator? I think it could not.

1 am, therefore, for adhering to the interlocutor, without at all resting on the

KU of George Ogilvie, junior, as having recognised his father's deed of 1808.

Lobd Mackenzie.—I concur generally in your Lordship's opinion, and also in

the note of the Lord Ordinary. The deed of 1808 is not simply a holograph deed,

!*»t is also witnessed. That cannot take away its privilege as a holograph deed.

•'• «»y be better, but cannot be worse ; and this has not been contended. There

is na other writer but the maker himself, and he announces himself as the writer;

aad I therefore agree that we must consider it to he all holograph. There is the

most complete offer of proof that it is so ; but I am not sure that the pursuer

seriously denies that any pait of it is not in the maker's handwriting ; and I rather

' March 5, 1840, (ante, Vol. II. p. 731.)

2
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n-e. 20, 1844.

Robertson t.

Ogilvie't

Trustee*.

proceed on the supposition, that there is an admission that it is all a holograph

deed. Then, viewing it in that light, I do not think that an erasure and superin ■

daction can have the effect of a vitiation. 1st, I can find no decision applying the

ordinary doctriue of erasure to holograph deeds, and neither can I find any dictum

to that effect. I do not think our writers, though they use general words, mean

to include holograph deeds ; but, on the contrary, I think they rather exclude

them from the operation of the doctrine of erasure. What is the reason why an

erasure is so fatal to an ordinary deed ? It is plainly this—that the deed all depends

on its relation to the subscription.— It must appear to be a deed that has never been

changed, so that the subscription may prove the whole deed ; but all that depends

on the deed being unchanged. If part of it appears to have been changed, it cannot

be known that it is what was signed ; for it cannot be certain that it was not

changed without the authority of the granter. That is the way the argument is

commonly put—that it cannot be certain the changes were not made after sub

scription, and without the authority of the granter. But it is plain that tbis argu

ment is not applicable to a holograph deed, the authenticity of which does not

wholly depend on the signature. We hold, in conformity with the opinion o(

Stair, that a holograph deed must be signed ; but Stair assigns as the reason, that

if the deed is not signed, we cannot be sure that it was a completed deed—not

that it is not probative, but that it was not completed. If the maker declared in

the deed that it should be valid without subscription, in virtue of the superscrip

tion, that deed would be quite valid. The postscript to a letter is quite good

without signature. In short, a holograph deed depends mainly on the handwriting

of the granter, in which it is proved or admitted to be. Then the ordinary doc

trine of erasure and superinduction cannot apply, for there is no room to say that

the alteration or change was not made by the granter ; on the contrary, being in

his handwriting, proves that it was made by him ; so that it stands in the same

situation as an ordinary deed, when it has an express clause mentioning that the

alteration was made by the granter. The holograph writing extending over the

erasure makes it just as certain. As to the time of the erasure, it is nothing to

the purpose ; for it is just as competent for a party to write his deed, or alter it

above the subscription, as in any other way. I agree, therefore, on that point.

I agree also in the second point mentioned by the Lord Ordinary, that the

erasures here, even if vitiations, are not in sxibstantialibus. A disponee's name is

undoubtedly in substantialibus, but a disponee is a party interested under the

deed. In a trust-deed, the beneficiaries alone are the true disponees. I cannot

think an erasure in the names of trustees in substantialibus. The non-acceptanre

or death of all the trustees would not have defeated the deed. The erasure here

could not be made by the beneficiaries, and it is hardly possible to suppose that it

was not made by the granter; but if not, it must have been made by some idle

person who had no right to meddle with it.

As to the third point—viz. homologation—I have great difficulty. An apparent

heir may homologate a deathbed deed, because a deathbed deed is good as a con

veyance, though the heir has the privilege of reducing it so far as to his prejudice;

but so far as npt, it is a good probative deed. If the heir chose to renounce his

privilege, the deed would be good. But homologation does not apply to the case

of an improbative deed ; for it is not a conveyance, and cannot be turned into a

conveyance by the next heir thinking proper to homologate. At least the point

admits of great doubt.

There is another ground of decision mentioned by the Lord Ordinary—viz.
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ipprobate and reprobate—which I am more inclined to adopt, but I would rather No. 40.

not go upon it either. I shall only say, therefore, that on the two last points I

have difficulty, and reserve an opinion ; but that on the two first, I think the case R^n,!,,, v.

most be decided as the Lord Ordinary has done. Ogilvie'a

Lord Fullebton.—There have been some points here raised in argument, r,1**e«"•

upon which I should not be much inclined to give a decided opinion ; and I have

the less scruple in waiving the consideration of them, because I think they are not

essential to the determination of what I consider to be the main question between

these parties.

One of the points to which I allude is, the supposed incompetency of the pur

suer reducing the trust-deed of 1808, while he has taken benefit of the remaining

deeds of 1813 and 1825 ; which, it is said, must be taken alongst with the deed

of 1808, as constituting the testamentary dispositions of the granter. It has been

•aid, that in many cases it has been found that the whole deeds are to be read as

forming the settlement of the granter, and that the principle of approbate and

reprobate is equally applicable, though the provision in favour of the party is not

contained in the identical conveyance of which he challenges the validity.

Now, while I admit the principle, I must be permitted to entertain great doubt

of the application of it to a case like the present. The doctrine of approbate and

revtobtte has been applied, and that most extensively, to all cases in which a

party taking benefit by one part of a deed, or part of a settlement combined of

virion deeds, attempts to challenge another part of it on the ground of want of

power, or defect in the technical form of expression necessary to convey. It has

bees so applied as to bar a challenge on the head of deathbed, if the deathbed

deed forms part of a settlement of which the heir has taken benefit, and to bar

ia iwir who has challenged a deed on the head of deathbed from taking benefit of

any testamentary provision in his favour. Upon similar grounds, it has been held

to afford support to words in an English will, otherwise insufficient for carrying

Scotch heritage, when the heir took benefit in other respects from the will. But

ia all those cases it will be found that the grounds of challenge, though perfectly

good ia the question of power or defect of technical expression, left the convey-

uce in fall force as an intelligible declaration of the granter's intention. Nothing

could bring that out more clearly than the judgments pronouueed in the case of

Trotter v. Trotter, 5th December 1826,1 and Murray v. Smith, 4th March 1828,8

contrasted with that pronounced in the case of Dundas v. Dundas, January 14, 1829.3

Is the first cases, it was held that the principle of approbate and reprobate could

sot apply, because the words in the English will did not, in English construction,

inf&eiently express the intention to convey the heritage in Scotland. On the

other hand, in the case of Dundas, it was held that the principle did apply, and

ibat, as the deed was a Scotch deed, the Court here was entitled to construe it,

and to determine whether or not the words were broad enough to cover the

tatention to convey heritage situated in England. I refer to these cases as showing

that the principle of approbate and reprobate requires, for its application, that the

t&A, however defective in the matter of power or technical expression, should be,

at least, a good intelligible expression of the granter's intention. Indeed, that

lies at the bottom of the whole doctrine. The defective deed receives effect, not

** a conveyance, but as a condition ; hut then it is clear that a condition, in order

1 5S. 78. s 6 S»690. 3 7 S. 241.
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No. 40. to be good against any party, must, although not technically, be clearly and on-

_ ~~~ equivocally expressed.
Dec. 20 1 844

Robertson v. Now, as at present informed, I do not well see how this can be predicated of a

Ogilvif's deed, in which there is a defect like that urged here, viz. an erasure in substanti-

alibus. That objection, as given effect to in various cases, goes, not to the matter

of power or of technicality of expression, but to the existence of any expression

of intention at all. If you cannot read the deed in one particular, without which

it has no meaning, that is a nullity which does not seem to be remediable on the

principle of approbate and reprobate. It is not a nullity resting on the defect ol

power, or of any particular form of expression or conveyance, in both of which

cases the defective conveyance may be read as a condition. But there is no ex

pression of any thing which can be read even as a condition. There are no cir

cumstances on which the principle of approbate and reprobate can rest. The

distinction between the two descriptions of cases is easily seen. There is no doubt

that a mere bequest of Scotch heritage may, in certain circumstanced, operate si

a condition in favour of the legatee, to which the heir may be bound to give

effect. But let it be supposed that the name of the legatee were written on an

erasure, I do not well see how, in that case, the heir could be barred from hii

challenge, which, in that view, would rest on the ground, not of there being an

informal expression of intention, but of there being no expression of intention tt

all, either as a conveyance or a condition.

These observations, however, all presuppose that the erasure is of that kind,

and appears under those circumstances which necessarily give it the character of

an erasure in substantialibus, absolutely destructive of the whole force and mean

ing of the deed. For it is quite possible that there may be cases—such, for in

stance, as that which is said by the defenders to exist here—of a deed erased and

written over in the handwriting of the granter, in which the deed may not be

absolutely null as an expression of intention. In such cases, it may be a much

nicer question whether the principle of approbate and reprobate would not apply,

and precisely for the reason that the question may admit of various shades of dis

tinction. I think it would be inexpedient to enter upon it, unless absolutely ne

cessary for the decision of this cause, which, on the ground afterwards to he

assigned, I do not hold it to be.

Another point raised on the part of the defenders in this case, is one nearly

resembling, though not quite identical with that just alluded to. It is that of ho

mologation ; the question being, whether a deed, null in substantialibus, in conse

quence of an erasure, admits of being so confirmed. This is a matter upon which

I should certainly not be disposed to give any very confident opinion, without

further argument. In the case of Shepherd, the view which I took, as well «»

some of the other Judges, certainly would go far to sustain the competency of

such a plea. But then the opinion of certain of the other Judges was directly

the reverse ; and I am bound to admit, that, looking at the special circum

stances of the case of Shepherd, it would be very difficult indeed to reconcile

the judgment ultimately pronounced by the Court with the supposition, that a

deed null in substantialibus, in consequence of an erasure, did admit of being

either confirmed by homologation, or defended by the principle of approbate and

reprobate.

Another point which has been discussed here, is the effect of an erasure in the

name of the disponee in a holograph deed, and written over in the handwriting
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of I lie granter. For I think we are bound to consider the body of the deed as No. 40.

holograph, by the force of the testing-clause, until that be (Unproved ; and, so far

from its being disproved, I do not think it is now contested. But then the test- R„bi.rtaon v.

isg-clanse affords no presumption in favour of the words written on an erasure ; OgiNie'a

ind there the burden of proof would certainly lie on the party founding on the

deed. Now, though I think the question of holograph or not is one which in

itself admits of parole proof, the legal effect of it, even if established in the affir

mative, is not quite clear ; and perhaps, if we were inclined to enter into that

discussion, the proper course would be to allow a proof before answer, so as to

ueertain the true state of the fact before we applied the law.

fiat the defenders, without waiving this, have asked a judgment upon the case

without going into any such proof; and, in my opinion, the circumstances of the

oft, and grounds of redaction, are such as to admit of that cour«e.

The single ground of reduction now insisted on is, that the deed is erased in

aktantialibus. The alleged substantialia being the names and designations of

tto, and the name of another, being the third, of the trustees ; these names being

■Titles upon erasures. It is only in the names of these three trustees that there is

my erasure. The whole beneficial interests created by the trust are expressed

with sufficient clearness, or at least without being exposed to the charge of intrin-

nc nattily; and the names of the other four trustees, including the widow, are

eipswd to no objection. I mention the widow, because I think it quite clear that,

by the tents of the deed, the widow was effectually named as a trustee. And

farther, it is most important to observe that the trust is conceived in favour of

"* treses named, and " to the survivors or survivor of them, (the major part

alinuJ accepting at the time, and residing in Scotland, being always a quorum,)

theriio having power to assume additional trustees."

-Vow these circumstances raise the question, whether, in the case of a trust for

/"Jijwses specially described, and not involving any particular discretion on the

f*" of the trustees, granted to the survivors or survivor, and in which the majo-

ntroftbe trustees alive, and accepting, is to form a quorum, the names of three

'jot of seven trustees can be held, inter essentialia, of such a deed, so as to attach

to the erasure of these names the total annihilation of the deed ? It is sufficiently

"brioas, that in every case of the kind much depends on the nature of the deed.

According to Lord Stair, " What points are de substantialibus, must be esteemed

hj the nature of the writ."1 And looking at the nature of the writ here, I think

'-'tre is no room for holding the defaced or erased words to be of that cha-

t'ter.

lathe first place, the whole beneficial interests created by the deed are left un

excelled and untouched. They remain the unequivocal expression of the granter's

Mentions, and form, in truth, the substantial of such a deed. The trust is no

ma* but the machinery for carrying those intentions into effect ; and so far from

tai? essential to the support of the beneficial interests, it is well known that

ia«e interests are protected, and means taken for carrying the granter's intentions

fwding them into effect, after the whole apparatus contrived by him for that

tBect has irrecoverably fallen to the ground.

This consideration would go far to support a defence, much more general than

1 Stair, IV. 42, § 19.
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Trustees.

No. 40. is necessary in the present case, as it affords a strong analogy in favour of the

proposition, that a total failure of the appointment of trustees, in consequence of

Uobertsou v. erasure in all the names, might not be fatal to the deed.

Ogilvie's But it is unnecessary to go into this, because the second and most important

remark on the deed is, that while the whole beneficial interests are left entire, the

merely administrative part of the deed is not totally obliterated, but left in force,

to an extent which the granter clearly declared to be sufficient for the manage

ment and extrication of the beneficial interests.

So far from rendering the trust management dependent on the joint acceptance

and administration of all the trustees, he has provided not only that four, the

number whose names are still a valid part of the deed, may be a quorum, even if

all accept, but that the trust shall go to the survivors or survivor ; and he also

gives them a power to assume new trustees.

By the terms of the deed, then, the truster clearly contemplated the possibility

of four, nay, even one, administering the trust affairs ; and, in such a case, it is

impossible for me to hold that these erasures, which, at the worst, raise a diffi

culty in ascertaining the names of three trustees out of seven, shall be fatal to the

clearly expressed intentions of the truster. I cannot hold these erasures in that

part of the deed to be in substantialibus, because the deed itself declares, with

sufficient clearness, that, independently of them, the whole of its provisions may

secure the very effect which the granter intended.

In fact there are but two views which can be taken of these defects of the deed.

The erasures and superinductions are either the act of a third party, or of the

granter himself. If the former, it is impossible to see why this accident—for, in

relation to the granter, it would (in that view) be nothing but an accident—should

have any stronger effect in invalidating the nomination and powers of the remain

ing trustees than any other accident, such as death or non-acceptance, by which

the erased nominations might have been frustrated.

If, on the other band, the erasure and superinduction was the act of the truster

himself, and is even on that view to be held a bad nomination, what does the case

come to, but that the truster has validly named four trustees, and has blundered

the nomination of three others, while, by the very constitution of the trust, be

has declared that four, or even one trustee, may act with effect.

The cases referred to by the pursuer, in which the rule has been applied to the

effect of annulling the deeds, differ from the present in a most essential particular.

In those cases, such as Iteid v. Redder, and Shepherd v. Grant, the erasure was

in the name, not of the disponee merely in form or in trust, but the disponee of

the right and interest. That was truly an erasure in essentialibus, because the

ascertainment, in legitimate form, of the party to take, like the ascertainment of

the subject to be taken, is indispensable to such a deed as an expression of in

tention.

But here, as has been already mentioned, the objection, such as it is, lies onlv

to what may be called the administrative part of the deed. In this particular it

more nearly resembles in principle the case of Kemps v. Ferguson,1 in which it

was found that the vitiation in the name of the executor did not void the lega

cies ; and it is still more nearly touched by the case of Anstruther's Trustees,1 in

1 M. 16949. " Earl of-Traquair and Others, June 26, 1822.
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which a vitiation, in the name of one out of several trustees, was held not to be No. 40.

fatal to the deed, " the Court (according to the Report1) holding that the deed

had not been vitiated in substantialibus, and that it was capable of being carried R0j^rt^n T-

into effect." These observations are quite as applicable to the present case. They Ogllvie's

evidently proceed on the ground that the name of one trustee out of several is rus ees'

not de substantialibus in such a deed—a principle which seems to me to be well

founded in itself, and to be quite sufficient to support the present defence ; for here,

though the erasures are more numerous, they are still only in the names of trus

tees- and there are left, still legible and forming part of ihe legally attested

deed, names enough to fulfil every requisite in the way of administration, which

the granter declared by the constitution of the trust to be sufficient for carrying

the deed into effect.

On that ground, viz. that on considering, agreeably to the decision of Lord

Stair the nature of the writ, the defects are not de substantialibus of the deed, I

think the defenders ought to be assoilzied from the conclusion of the action.

Lord Jeffrey. I concur generally in thinking that the substance of the

Lord Ordinary's interlocutor must be adhered to. In regard to the details, I own

that the opinion in which I am most disposed to coincide is that last delivered by

Lord Fullerton. On one material point of the case I rather think we cannot pro

ceed without proof—I mean the question as to whether the superinduced words

ire, as well as the body of the deed, holograph of the granter ; and, in the view of

the possibility of this case being disposed of elsewhere, I own I rather incline to

the proposition of allowing a proof on that point before answer ; but at the same

time I confess, that were I sitting in the court of last resort, I should not think

thatnecessarv, for I quite concur in thinking that the vitiation here is not in

nktaHtialibvs of the deed ; and on that ground alone I am quite ready to concur

n the opinion that the reasons of reduction ought to be repelled. I think the

erasure here is not in the name of the disponee, properly speaking. It is admit

ted that the death of the whole of the trustees on the same day with the truster,

would not have annulled the deed in favour of the proper disponees, the benefi

ciaries. Whether the erasure was made by a third party, or by the maker of the

deed, in neither case ought it to annul it. I entirely concur in the views of all

Tonr Lordships on that point; but it would be a relief to my mind if the counsel

for the pursuer would state whether they are prepared to admit that the words on

the erasures are in the handwriting of the granter. I hold it proved by the state

ment in the testing clause, that the body of the deed is hologragb ; and if it he

Emitted that the words on the erasures are holograph also, I should then have

do doubt about the case ; but if the pursuer avers tbat they are in another hand,

there should be a proof before answer.

IitUficrfurd. Those trustees whose names are written on erasures have de

clined to act, which relieves the case of difficulty. It is unnecessary to say any

thing about the defences ; the opinion of the Court will be given effect to, by

adhering to tbe interlocutor so far as it repels the reasons of reduction, and as

soilzies the defenders with expenses.

Shaw, I. 527.
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No. 40. The Court adhered in the terms suggested by Mr Rutherford.

Dee. 20, 1844. j. all(j j. Wrioht, W.S.—John Murdoch, S.S.C Lockhart, Hunter, and

^j*" "■ Whitehead, W.S.—Agents.

No. 41. James Morton and Another, Pursuers.—Maitland.

Robert Scott and Others, Defenders.—Ld.-Ado. M'Neill—Moir.

Process—Jury Trial—A. S. 16th Februaiy 1841.—Where a defender had

given notice of trial by proviso under the 1 1th section of the A. S. 16th February

1841, and had countermanded ;—Held that he was not entitled thereafter to re

tain the lead in the canse, and that a second notice of trial by him was incom

petent without further failure by the pursuer.

Dec. 20, 1844. In this case, the pursuers had given notice of trial. They counter-

2d Division. manded their notice, and not having renewed it within the requisite

Jury Cause, period, the defenders gave notice of trial by proviso, in terms of the I lth

section of the Act of Sederunt 16th February 1841, for the next Christ

mas sittings.1 The defenders thereafter countermanded, and, on the

same day, gave the pursuers a new notice of trial for the Spring

sittings.

The pursuer objected to this notice as incompetent.

Lord Justice Clerk.—It is clear that this notice by the defenders is irregu

lar. They had got the lead, and were entitled to give the former notice, and bad

then an opportunity of bringing on the trial if they chose. But they counter

manded, and on the same day gave notice of trial for six months afterwards. This

second notice is quite incompetent. I have no idea that the defenders having ob

tained the lead, were entitled to keep it for ever after. Their countermand de

prived them of the bene6t of the lead. That is given when the pursuer delays

the case, in order that the defender may be enabled to prevent further delay. But

if the defender himself follows the same course, and countermands, he has lost the

only claim to the lead which the Act of Sederunt recognized. That, because he

once obtained the lead in the special circumstances stated in the Act of Sederunt,

he should be entitled always to retain it, and to retain it in the very circumstances

by reason of which the pursuer lost it, would be equally unreasonable and injuri

ous. The motion proceeds on an entire misapprehension of the clause in the Act

of Sederunt, which is a remedy for the defender's protection in a special case. If

he abandons the notice he then gives, his privilege is at an end.

The other Judges concurred in holding the notice to be irregular, and

fixed the trial to take place at the Christmas sittings.

William WoTiiERsrooN, S.S.C.—Campbell Bud Tb'aii.l, W.S.—Agents.

Alexander's Supplement to Acts of Sederunt, p. 93.
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Robert Crockatt Wilson and Others, Appellants.— No. 42.

Lord Advocate MiNeill—Neaves. _ 77~.o,.

Yjtc. 21. 1844.

Petbr Robert Drcmmond and Others, Respondents.—Rutherford— w.iion v.

E. S. Gordon. Dm-mood.

Bankruptcy—Trustee—Affidavit—Stat. 2 and 3 Vict. c. 41, § 9—A creditor

in a sequestration gave in three affidavits to three separate debts, which affidavits

tore no reference to each other, and in none of which was the amount of the whole

snm, for which the creditor claimed to vote, specified ;—Held, in conformity with

the opinion of the majority of the whole Judges, repudiating the case of Black v.

Diion, (ante, Vol. V. p. 1077,) that the creditor was entitled to vote for the

nmolo amount of the whole three affidavits.

Wilson and Dbummond were competitors for the office of trustee Dec. 81, 1844.

upon the sequestrated estate of William Colin Johnston. Wilson was Wh(iI(, Court

declared elected by the meeting of creditors. Certain persons were at Bill-Chamber,

same time, after a competition, elected commissioners. Drummond and

ni* proposer appealed to the Sheriff against both the election of the

trustee and commissioners ; and the question raised was, whether the

creditors had properly sustained the vote of James Seaton as mandatary

for Mis Isabella Trotter. This lady had given in three distinct claims,

supported by as many separate affidavits, which bore no reference to each

otter, and in none of which were her whole claims accumulated and

lie amount specified, each specifying the amount of only the particular

ciaim which it embraced. The mandatary's vote was accordingly ob

jected to upon the authority of the case of Black v. Dixon, May 27,

1843, (ante, Vol. V. p. 1077.)

In the appeal, Seaton abandoned the two last claims and affidavits of

Mrs Trotter, but maintained the validity of his vote upon the first claim

and relative affidavit, (for £364,) which was sufficient, if sustained, to

*opport Wilson's election.

The Sheriff-substitute1 pronounced the following interlocutor :—" Af-

t hearing parties' procurators, and on the Sheriff-substitute indicating

n opinion that the decision in the case of Black v. Dixon, 27 th May

IS43, must be followed, Mr Seaton gave up the two last claims and affi

davits for Mrs Trotter, and the relative votes given thereon, but main

tained his right to claim the benefit of the vote on the affidavit for

364 : 2 : 9£, first recorded in the minutes : The Sheriff-substitute,

serefore, of consent sustained the appeal as against the two claims and

Sdavits for Mrs Trotter, last recorded in the minutes, and now judicially

departed from : The Sheriff-substitute finds that the state of the vote and

 

1 Of Perthshire—Barclay.
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No. 42. the validity of the affidavits as supporting the vote, must be decided

"~~~ according to the state of the facts as existing at the meeting, when the

Wiig-.n r. affidavits and vouchers were produced and the votes given : Therefore

DrommoDd. finds tha(. tlie c\^m 0f £364 : 2 : 9£ must be held as made and voted on

at the same time, and alongst with two other claims by the same creditor

for other sums; and that the said affidavit, as well as the other affidavits

for the same creditor, not bearing reference to the other claims at the

same time made and voted on, nor specifying the accumulated sum for

which she made oath and claimed to vote, is not in terms of law, and

cannot support the vote, and accordingly sustains the appeal, and repels

the claim founded on said affidavit." *

The Sheriff-substitute accordingly found Drummond duly elected

trustee, and the competitors of the commissioners elected by the credi

tors duly elected commissioners.

Wilson and the commissioners elected by the creditors appealed to the

Lord Ordinary on the bills, who reported the case to the Court.

Counsel were heard in the First Division on 23d November last, when

Lord Fullerton and Lord Jeffrey having expressed strong doubts of the

soundness of the decision in the case of Bla^c v. Dixon,1 and of its con

clusiveness as to the interpretation of a recent statute, the case was ap-

• " Note.—The decision in Black's case, though very rigid, must be followed.

It was argued for Mrs Trotter that there the vote was given for the cnmulo

amount of the whole three affidavits, whereas in the present instance the votes

were given separately on each claim. It is not thought that this makes any mate

rial distinction in principle. The objection still exists, that the creditor claimed

at the same time for several debts, and that in no one affidavit did she swear to the

total amount of her accumulated debt, for which she presently claimed to vote.

There is certainly room for arguing that the words of the statute and the rule of

the decisions in the previous cases of Murray and Jeffrey, are in reference to the

separate statement, and addition or subtraction of principal and interest, and the

statement of the balance, and do not in terms apply to separate claims of debt.

There is also obvious advantage in having separate affidavits for separate debts,

because, if any one item of debt was liable to an objection, it is thought the whole

affidavit became vitiated, seeing that the accumulated sum was then erroneous ;

but this advantage under the decision in Black's case cannot now be had. There

is no greater difficulty in reckoning separate affidavits for one party than the same

number for different parties, to whom the claims might have been assigned before

sequestration. Besides, if the rule is to be held good, every supplemental affidavit

ought to connect itself with the previous ones, and carry forward the accumulated

balance. Nevertheless, the decision in the case of Black must, in the mean time,

be held as authority. If the whole three affidavits were bad at the time of the

vote, it is not thought that one of them can subsequently be made good by aban

doning the other two, otherwise untenable. The whole must stand or fall as one

and together. Reference was made to the case of Mories v. Glen, where a voucher

was allowed to be subsequently stamped. But this is in unison with the practice

of courts of law. The document being otherwise unexceptionable, and the stamp

being imposed merely for the public revenue, so soon as it is impressed, its effect

operates retrospectively, and the document is held to be stamped at the time of

making the deed."

1 May 27, 184S, (ante, Vol. V. p. 1077.)
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pointed to be argued before the whole Court by one counsel on each No. 42.

8We' D»e. 2lT]844.

The Lord-Advocate, for the appellants, argued, that the 9th sect, of wiiwir.

the Act alone was applicable to the case ; and the true meaning of it was Drummond-

simply, that the debt put forward by a creditor should be fortified by his

oatb. The clauses as to the accumulation of interest, and deduction of

securities, (from sect. 32 to sect 37 inclusive, excepting sect. 35,) had no

application. There was no provision in the Act to exclude more affida

vits than one. Suppose a creditor with a contingent and a positive debt,

most he include them in the same affidavit ? Contingent debts were pro-

Tided for by sect. 39. The case of Black v. Dixon ought not to be fol

lowed as a precedent ; but, at any rate, the present case was distinguish

ed from it by the circumstance of the creditor being willing to stand upon

his first claim and relative affidavit.

Rutherfurd, for the respondents, argued, that the case of Black v. Dixon

was precisely in point, and, being an authority in a matter of practice,

ought not lightly to be disregarded. It was supported by the cases under

the former Act, which, as to the matter in question, was substantially the

sane as the present.1 Sect. 9 of the present Act was quite precise ; it

spoke of only one debt and one affidavit, and clearly meant that the whole

debt for which a creditor claimed should appear in one affidavit ; sects.

32,33, and 34, showed distinctly that the Act contemplated the clear

balance for which a creditor claimed, appearing upon one affidavit. If a

creditor chose to swear separately to separate claims, it was at least ne

cessary that his last affidavit should refer to the preceding, stating the

amount of all his claims, and containing an oath that that amount was

due. The affidavits here made no such reference to each other, and

there was therefore no oath that the amount of the whole was due, for a

creditor might safely swear to debts separately, while he could not swear

to the whole. Some of them might only be due in the event of the others

not being paid, and the safeguard, against unjust claims, of a prosecution

for perjury would thus be lost.

The case was this day advised by the whole Court.*

Lord President.—I regret that there should be a difference of opinion in this

cue. If I were satisfied that there had been a practice following upon the judg

ment of the Second Division in the case of Black, I should not have been for de

parting from it ; but I cannot hold that the point was so determined there as to

become a rale of practice.

Holding, as I am disposed to do, that the judgments in the cases of Jeffrey and

Phillips are sound, I think these cases are not decisive of the present question.

1 Jeffrey v. Creighton, Jan. 20, 1821, (F. C. ;) Murray v. Phillips, June 22,

1821, (1 S. 81.)

* Lord Cnninghame was absent from indisposition.



252 CASES DECIDED IN THE

No. 42. In the case of Jeffrey,1 I hold the rubric to be a correct statement of the decision.

It is in these terms :—" A creditor claiming on a bankrupt estate must specify in

wTlson t ' n's affidavit tne precise balance for which he claims, after deduction of the value

Druminnnd. of the separate securities he holds." With that judgment 1 do not wish to inter

fere. In the other case of Phillips,* the rubric is equally clear and specitic. That

also is a decision which I do not interfere with. In the present case, in regard to

each of the three affidavits, there is no departure from any thing required by these

decisions. There is no omission to deduct securities. The difficulty I find is

this, that there is no clause in the present Bankrupt Act which requires that there

shall never be more than one affidavit, though there are more stringent and ex

plicit requirements as to the valuation and deduction of securities. But in regard

to a claim such as this, which is clear as to three debts therein stated, there it

nothing in the Act which warrants me to say that it is not competent for the

party to produce more than one affidavit; and indeed that is conceded under this

qualification, that the last should refer to the former, and specify the full balance.

There is, however, no clause in the Act to that effect. I observe that Professor

Bell, in that part of his work where he is treating of the effect of the 24th section

of the former Act, makes this important observation :—" This is a point which

may deserve attention in the renewal «.f the statute." When we come to look at

the new Act, and find nothing in it declaring that there shall be one affidavit, in

which the whole debt of the claimant shall be included, and that it shall be incom

petent to have more than one, we are not entitled to supply that defect in the

Act. I am, therefore, disposed to bold that there is no such regulation to be found

in the Act, and that in the case before us, the affidavits being liable to no excep

tion, the party is not precluded from saying, Here is what I claim on in these

writings—there are affidavits of these debts, and I claim to vote on them accord

ingly.

But there is another point in the case—that supposing we were bound by the

decision in the case of Black, whether, where there are several affidavits, the

party is not entitled to say, when the votes come to be scrutinized, that he ad

heres to one affidavit and puts his vote upon it, and that he is entitled to ask back

the other affidavits, and put them in his pocket or in the fire ? I have formed a

clear opinion upon that point also. But I am of opinion that we are not tied

down by the decision in the case of Black, and I therefore think the vote

good.

Lord Mackenzie—I concur in the result of the opinion just delivered. 1

think the first of the three claims must be sustained, supposing the others to he

rejected, the first standing on a separate affidavit, which specifies the amount of

debt, and is in all respects good under the Act. The case of Black is not again.-t

the validity of such claim. That case afforded no termini habiles for that ques

tion. There the claim was made to vote for the whole, or nothing ; that is ex

pressly stated in the report. Therefore, on this last ground I have no difficulty,

and see no ground why the vote, as restricted, should not be sustained.

But, so far as your Lordship's opinion goes beyond that, I cannot concur. In

1 Jeffrey v. Creighton, Jan. 20, 1821, (F. C.) .

» Murray v. Phillips, June 22, 1821, (1 S. 81.)
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the rase of Black, there were three claims and three affidavits, and the objection No. 42.

w» taken that it was not competent to put in three affidavits not referring to one

another, and the last not containing a distinct statement that the creditor claimed ™r,' ' lfH4'

on the whole, and that objection was unanimously sustained by the Second Divi- Drummond.

•km. That is a decision on a point of practice, and therefore is not to be de

parted from, unless we have a clear opinion that it is wrong. I cannot see that

the Bankrupt Act authorized a creditor to vote at once on more than one

affidavit. There is no authority in the Act for such a procedure; and .if not,

we cannot sanction it. The Act is to be equitably interpreted, but we cannot

posh it to this extent—to admit a claim not authorized by it. If the claim is not

under the 9th section of the Act, it is not authorized by the Act at all. That

section 6aya, (his Lordship read it.) It appears to me that this affords no war-

not for more than one claim and one affidavit ; and there is no provision for

■ore. The clerk is directed to enter the one sum for which the party claimed,

(section 45.) It would have been easy for the Act to have said debt or debts,

wl oath or oaths ; but it has not done so, and the clerk is not directed to make

* calculation, but to write down a sum. It is an obvious observation, that, if we

once go beyond one, there is no limit: Any creditor may divide his claim into as

nany claims and debts as he pleases, and may leave the amount to be gathered

from t multitude of sums and oaths. There may be a thousand oaths applicable

to i thousand claims, and it may be said they are all sanctioned by section 9 of

the Act. I cannot take that view. I think the statute requires that there shall,

be one affidavit, specifying the whole amount of debt on which the creditor claims.

i oonot see that there is any expediency in any other interpretation. There is

no jiiramige from allowing two claims. Where is the difficulty of uniting them

into one?—where is the difficulty of a creditor saying for himself what he calls on

the cieik to say for him—what is the total amount of his claim ? 1 am, there

fore, inclined to adhere to the construction of this clause adopted by the Second

Dirision in the case of Black.

A great many special clauses of the Act have been referred to, requiring that,

in particular cases, a balance shall be struck. I don't put this case on these

rbotes further than this, that they indicate the existence of the general rule ; they

uke it for granted that all the claims are to be single claims, as I have mention

ed; they assume that each creditor is to give, in a single claim and affidavit spe

cifying a definite sum. These afford an indication, as I think, of the general rule

being as I have stated it. It is taken for granted that there is no need for stating

the balance, except where addition or deduction is to be made, that being done

iroo the nature of one claim. I don't wish to extend these sections to this case

farther than as affording an indication of the meaning of section 9.

Lord Justice-Clerk.—I agree with Lord Mackenzie.

Lord Fullerton I agree with the Lord President in thinking that there is

totting in the Act to prevent separate claims and separate affidavits ; and I see

tke strongest reasons in expediency for allowing them. But the difficulty in this

cast arises from the operation of the 9th section of the Act, when taken with the

terms of the affidavits. A creditor, to be entitled to vote for any particular

amount, must produce an oath to a debt of that amount. 1 think separate afri-

ilariu may be framed so as to comply with the Act, and be good evidence that

the whole debt is due ; but .the difficulty here is, that the affidavits have no refer
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No. 42. cnce one to another, so as to afford this evidence. It does not appear to me that

they are affidavits bearing on the face of them that the whole amount of the debt

__.?" ' is due. They may be separate parts of the same debt, to each of which the party

Druinmund. may safely swear ; and it may not follow that the whole amount was doe. Two

words would have done it—it was not necessary to swear to the whole debts over

again ; but the last should have borne to be in addition to the former. I am not

disposed to make much allowance for a creditor who goes out of the ordinary

course. If he goes out of it, what he does must be completely equivalent to

what he has omitted. I think a reference in the last affidavit to the former ones,

so as to show, on the face of it, that the amount of the whole was due, would have

been sufficient. This view necessarily leads to the conclusion, that the first affidavit

here is perfectly good, for the subsequent ones don't void the first. The objection

is, that the second, not referring to the first, is not a good affidavit that the addi

tional sum is due. Therefore, I have no difficulty in holding that the claim on

the first affidavit is good. I don't give any countenance to the notion, that it is

not competent to have more affidavits than one.

Lords Medwyn, Moncreiff, Jeffrey, Murray, Ivory, Wood, and Ro

bertson concurred with the Lord President; and Lord Cockburn concurred

with Lord Mackenzie.

The following interlocutor was pronounced by the First Divi

sion :—

" In conformity with the opinion of the majority of the whole

Judges, recal the deliverance appealed from ; sustain the vote of

Mrs Trotter for the cuwulo amount of the whole three affidavits,

and find that the appellants were duly elected trustee and com

missioners on the sequestrated estates in question ; and remit to

the Sheriff to confirm them accordingly ; find the appellants en

titled to their expenses, both before the Sheriff and in this

Court."

John Gardiner, S.S.C.—James T. Hiil, W.S Agents.
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Magistrates of Campbbltown, Pursuers.—Rutherfurd—G. G. Bell. No. 43.

D. S. Galbreath, Defender Ld.-Adv. M'Neill—Sol.- Gen. „ ~ ,„,,
Dec. 21, 1844.

Anderson—Macfarlane. Magutrateg of

Campbeltown

t. Culbicath.

Process—Jury-Trial— Verdict.—1. Where a jury had returned a special ver

dict, finding that certain facts bad been proved,—Objection repelled, that the ver

dict did not exhaust the issue, by returning an explicit affirmative or negative

answer to it. 2. Under an issue as to whether the pursuers had for forty years

levied the shore dues set forth in certain schedules or tables of dues, the jury found

that tbey had " from time to time," " in assertion " of their right, levied a lesser

rate of does than that in the tables, upon some of the articles specified therein,—

Held that this was a verdict generally negative of the issue. 3. The Judge at a

trial having directed the jury as to the shape in which they should return their

verdict, without any exception having been taken, and the jury having relumed a

verdict in terms of the charge,—Opinion, that it was incompetent for the party

who bad thus failed to except, to move for a new trial, on the ground that the

verdict was not an answer to the issue.

For a statement of the nature of this action, the issues sent to trial, D«. 21, 1844.

and the verdict of the jury, see report, ante, p. 220. 2u DlvI,IOH-

Mr Galbreath now moved for a new trial, on the grounds, 1. That the Lord ju.iice-

verdict returned upon the second issue was contrary to evidence ; and 2. j'u ' cttu«*.

That it was not an answer to, and did not exhaust the issue.

I. In virtue of the powers conferred upon them by their charter of erec

tion, tie Magistrates of Campbeltown had, in the years 1757, 1795, and

1799, issued successive minutes of council, with schedules or tables of

does, fixing the sums to be paid by unfreemen, as anchorage, quayage,

and shore dues. The anchorage dues were dues payable upon every

vessel anchoring within the harbour ; the quayage were exigible from

every vessel loading or unloading goods at the quays of the burgh, or any

where within the harbour ; and the shore dues were leviable upon a

variety of articles of export and import, specified in the tables. By the

last table, that of 1799, a distinction was for the first time made between

the rate of shore dues leviable upon certain specified goods when landed

or shipped at the quays of the burgh, and when landed or shipped at

other parts of the harbour or loch ; in the latter case, a higher rate of

shore dues being exigible. By this table, potatoes, amongst other things,

when sbipped from the burgh quays, were declared to be liable in a shore

due of a penny-halfpenny per boll, and when landed there, in payment

only of the causeway custom ; while a duty of threepence-halfpenny per

boll was imposed upon them when brought to all other parts of the har

bour than the burgh quays. The duty chargeable on bark, according to

the tables, was one penny-halfpenny per boll—three bolls being about a

ton. The tables made no distinction as to the dues leviable on this

article, in respect of the place to which it might be brought. Besides
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No. 43. bark and potatoes, the two articles mentioned in the verdict on the second

D 21""18U 'ssue> tne tab'68 appointed shore dues to be levied on a great variety of

.Magistrates of other articles.

v.*G?ib™tbn The exaction of quayage dues was, by the table 1757, limited to

the quays of the burgh ; but was by the subsequent tables of 1795 and

1799, extended to vessels loading or unloading any where within the

harbour.

At an early stage of the process, a minute had been given in for Mr

Galbreath, stating that he did not dispute the pursuers' claims to the an

chorage dues ; or to the dues relating to the quay of Campbeltown, for

which they were at liberty to take decree,—but only in so far as these

claims applied to his own lands and quay of Dalintober.

It was argued for Mr Galbreath in support of the other ground on

which he moved for a new trial ;—

2. The question in the second issue was, had the pursuers levied the du

ties contained in the table 1799 at Dalintober for forty years ? This ques

tion involved pure matter of fact, to which an answer in the affirmative or

negative might have been returned. The jury were asked if the pur

suers had levied 3£d. on potatoes—the duty in the table applicable to

Dalintober. The answer returned by them was, that they had levied

something which was not the duty in the table—viz. a duty of l^d.

Further, they were asked if the levy had been made for a period of

forty years ? To this important question, the answer which they re

turned was, that it had been made from " time to time." It was difficult

to say what meaning was to be attached to this finding. Several inter

pretations might be put upon it which were inconsistent with the evidence.

For instance, were it to be read as a finding that a levy had been made

upon potatoes prior to 1816, this was contrary to evidence, as there had

been no proof adduced at the trial of such levy having been made before

that time. The verdict was flexible in its meaning, might be expanded

or contracted, and did not answer the question in the issue, so as to ex

clude constructions inconsistent with the fact. The defender was there

fore entitled either to have it set aside, or to have its meaning fixed, so

that all such interpretations should be excluded from it.

The pursuers answered, that it was not necessary that a verdict should

answer an issue directly in the affirmative or the negative. In the pre

sent case, the jury could not have done so. They could not have found

that there had been no levy on the one hand, nor could they have found

on the other, that the pursuers had levied upon the whole articles, and

up to the full amount of the dues in the tables. They therefore returned

a special verdict, exhausting the whole facts that had been proved to

them—viz. that a certain levy in assertion of the town's rights had been

made from time to time. In so far as regarded the articles specified in

the tables, other than potatoes and bark, the pursuers admitted that the

verdict was for the defender.
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Lord Justice-Clerk.—I will state the views tliat have occurred to me with No. 43.

retard to this motion. It will be observed that it is made upon one issue only.

. Dec 2} 184 4
At one part of his argument, the Solicitor-General pointed to a new trial upon all »j „!H7r'.„ „(■

the issues. But the verdict upon one of the issues, at least, is admitted to be Cnmph. itnwn

good—therefore I may say, that though we were to allow a new trial upon the "' "»"",*"th-

wcond, it does not at all follow that we are to disturb the other issues.

It has been repeatedly decided, and it is a most salutary principle of law, that

if a direction is given, or a particular view of a case presented for their determina

tion, to a jury at a trial in the hearing of counsel, and if the jury retire without any

eicrption having' been taken to it, and the verdict is received without objection, that

it is not competent to raise an objection to the course taken by the Judge in a

motion for a new trial. This point was fully discussed in M'Lellan v. Rodger,

Feb. 9, 181-2 ; and the Court were of opinion in that case, that it was not compe

tent, in a motion for a new trial, to raise any such objection, not stated at the

tiee. And this was not the first judgment upon the point—the case of Robertson

'. Ainslie's Trustees, June 29, 1838, is a strong instance of this—and there was

tho tbe prior case of Campbell of Rockhill in 1835, where the Lord Justice-

General had presented the case to the jury in a particular point of view under the

w»e, and this had not been objected to at the trial. There are also a number of

Eag\»h cases to the same effect mentioned in Chitty's Practice—cases where it

wa* strongly held that, because counsel sat still and made no objection while the

Judztwu charging the jury, it was incompetent afterwards to raise objection even

to the ri*w of the facts stated by the Judge. This is shown in the case of dies-

terroan r. Lamb, ( Adolphus and Ellis.)

No», what took place at the trial ? The pursuers were clearly entitled, if they

tAoesAt it material to their case, to have it found that they had proved something

i<-« than the issue ; and they indicated at the trial a desire to this effect. I told

injury that the pursuers were entitled, if they thought it materia), to have a find-

iay that there had been a levying at the quay of Dalintober (if the jury thought

that to be proved) in assertion of their rights under the tables, not in exercise of

their rights, for I carefully guarded the expression. This direction was not then

objected to by the defender's counsel. And I must say, and I do so in the strongest

possible terms, that if the present aourse of procedure is to be permitted, by admit

ting the objection which is now for the first time stated, it will undo all the cer

tainty of jury-trial ; certainly it will destroy all satisfaction on the part of the Judge

trying the case. A motion for a new trial is a mode of reviewing the proceedings

at the trial, not a form of procedure for assailing a verdict by after ingenuity. I

Lad reason to believe that the Lord Advocate was perfectly satisfied with the

•erdict, or the form of the verdict, at the trial. Had it not been so, and had he

mlb/ then entertained the views he pleaded to ns, I cannot think he would have

allowed the direction to pass without objection, as to the competency of the jury

fiaiiag specially what they thought to be proved.

In order, however, to remove any ground for misapprehension, I am willing to

assatae that we can look at this objection. This part of the verdict is returned

soon tbe second issue. As the tables attempted to make a distinction in amount

between the due* to be levied at the quay of Campbeltown, and those that were to

be levied over the rest of the locb, fixing the latter at a higher rate, the pursuers

probably thought that it might not be enough to have an issue applicable merely

to the levying at the quay of Campbeltown. Suppose the pursuers had proved that
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No. 43. all the dues leviable at Campbeltown had been levied at Dalintober, would they not

Tr"1R4d nave Deen entitled to a finding to that effect, although the higher dues that had

Mag'ntrates of application to Dalintober had not been proved to have been levied there ?

Campbeltown There is a great difference between the situation of a pursuer and defender in in

issue. While the pursuer is bound to prove to the extent of his issue, the defender

has the benefit of this, that the issue is negatived to the extent to which the pur

suer fails to prove it ; and I am clear that the pursuers here have failed to prove,

under the issue, a possession for forty years by levying at Dalintober. They hare

not proved, that as a matter of fact they levied the higher duties, or the Campbel

town table, at Dalintober; and they have only proved a levy upon two of the ar

ticles contained in the table. The verdict does not profess to be affirmative of the

issue. It is not in favour of the pursuer in terms of the issue. It is the plain

expression of men of common understanding, that they held it to be proved thai

the pursuers did assert their right to dues at Dalintober by the limited levy men

tioned in the verdict—showing that they had never relinquished them. It is merely.

a statement, that from time to time they did do something in assertion of the

.tables. It is a finding which the pursuers were competently entitled to ask, and

it is not capable of misconstruction, or of injuriously affecting the interest of the

defender. It is quite new to me, that a jury can only find on an issue of this sort

for the pursuer, orfor tlie defender, and that if facts within the issue are proved

to their satisfaction, on which the Judge thinks an important question of law be

tween the parties may be raised, it is incompetent for the jury to find such facts.

But to return to the objection which I stated in the outset, there is nothing 1

should deplore more than that this verdict should be upset, as I should not then

know how to deal with counsel before me at a trial.

As to the other and less important question of whether the verdict is contrary

to evidence, I think that it is supported by the evidence.

Rutherfurd.—That is quite the pursuers' view of the verdict.

Lord Medwyn.—Without considering whether the defender should ba>>;

objected to the manner in which the Judge presented the point to the jury in hii

charge, so as to make a competent foundation for a motion for a new trial, I pro

ceed to consider the motion itself.

A new trial is moved for as to the verdict upon the second issue, as being again*

evidence, and as not exhausting the issue by returning a full answer to it.

Now, as to this latter ground, I understand that it is the privilege of a jury l

return a special verdict, so that they need not answer the whole issue, negativir.

or affirming it, but may return a verdict in so far as they find any thing proves

which it is for the Court to apply. This they have done in the present case, an

it will be for the Court to say what is the import of what is found, and bow i

bears on the claim made by the pursuers against the defender, and how far it sup

ports the issue taken by them to support their action. On this ground, then,

see no right in the defender to ask for a new trial.

The other ground, that the finding is against evidence, necessarily leads to wh«

would be premature, except that it must be enquired into, in consequence of tl:

motion for a new trial, what has been found by the jury, and what is the import <

this special verdict, before it can be said whether it be against evidence or not.

it were to be held that this part of the verdict implied that the jury held, and meat
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the Court to deduce from it, that there had been possession by levying shore dues No. 43.

on potatoes and bark at the quay of Dalintober for forty years, in exercise of the

raw in the table 1799, the higher rates as to potatoes there, then I would be Magistrate of

obliged to say that it was against evidence, because I think the levying did not Campbeltown

commence till 1816, and the rate of the table was not paid then; and I must, then, rea

be for allowing a new trial. Bnt, on the other hand, if the finding that from time

to time the pursuers levied a smaller rate on potatoes at Dalintober than the table

snthorized, and the proper dues for bark, in assertion of their right, this does not

import forty years' possession in exercise of their right under the table 1799 as to

potatoes;—the objection as to the time also applying to the levy on bark, I cannot

■ay that I think this finding is against evidence, bnt consistent with it, as I do not

think the evidence would have warranted the affirmation of the issue in favour of

the pursuers, although it would, I think, have enabled the jury to find for the

defender, as forty years' possession had not been established. They have not,

bowever, done so ; but it was competent for them to do what they have done, to

Warn, instead of this, a special verdict as to the facts established before them,

■earing it to the Court to say how far this affirms the issue. There were three

joints in the issue—1st, Whether the Magistrates levied dues on the table 1799;

M, at the qnay at Dalintober; 3d, for upwards of forty years. Now, I under-

mid that, in so far as any of these are not found by the special verdict, the pur-

■aslulra their proof, and the verdict must be held to be for the defender. If I

could ba\d that the findings of the jnry implied forty years' possession of the rates

in the table 1799, I would be for granting a new trial as against evidence. But

«•*' hue not found this.

Lou Moncbkiff.—I am obliged to your Lordship for the explanation yon

■Wgiwi, especially in regard to the state of the law in England. Were I to

■tod? these cases, it is probable I should agree with your Lordship, that if any

■"Kf of law is laid down by a Judge, a party is not entitled to sit by without

i^Bg an exception. There is great probability of soundness and expediency in

the rale. But still, when a verdict is presented to us as an answer to an issue, I am

''raid that we are obliged to consider it as it stands ; and I must say, that I think

it voold have been better if the jury had here returned an explicit answer to the

awe. They might have added to that a statement of the facts they found proved ;

but it would have been better if they had returned an answer one way or another.

"»e are of opinion, however, that the verdict is negative of the issue, I do not

W the necessity of giving a new trial. If the pursuer does not prove his issue, he

nut be the loser; and the only question that remains is, whether the finding in

the verdict can be stated to be contrary to evidence. I do not think that it was

ptaded to us that the verdict, as your Lordship understands it, was contrary to

"idence.

I am satisfied to hold that the verdict, as it stands, is in favour of the defender ;

*d this being the case, I can see no ground for a new trial.

Wd Cockburn.—The Lord Justice-Clerk states that he does not consider

tba terdict to be contrary to evidence. Such being the view of the Judge who

"«d the case, it would be a very extraordinary case in which I would differ from

»im. But, besides, I think it has been proved that the pursuers did levy as stated

!» the verdict.

Upon the other ground, I think that the verdict does answer the issue. The

;!ty have returned a special verdict, which I hold is an answer in favour of the
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No. 43. defenders, out and out ; but they say further, on heing told to do so by the Judge,

(and very properly, I hold,) not only do we find for the defender, but we find,

fie. , 0>De8;deg g0(ne other special facts. I suppose this motion for a new trial was made

Jopp t. Hst. r ' r

because the defender thought that the verdict might be construed against him. On

both these grounds, I think there is no reason for disturbing it.

The pursuers having consented to the verdict on the second issue being

held to be generally in favour of the defender,

The Court pronounced this interlocutor:—" Refuse the motion

for a rule to show cause why the verdict in this case should not be

set aside, and a new trial granted ; and of consent of the pursuers,

enter up the verdict on the second issue as generally for the

defender, David Stewart Galbreath, with the addition of the spe

cial finding found by the jury."

Furriers & Durr, W.S Lockhart, Hunter, & Whitehead, W.S Agnus.

No. 44. John Jopp, Petitioner.—Rutherfurd—Hector.

Sir Andrew Leith Hay, Respondent.—Maitland—Handysidt.

Bankruptcy—Sequestration.— 1. Held that a person was liable to sequestration

for a personal debt, unconnected with trade, contracted while he was a trader,

though he had ceased to be so, without owing any trading debts prior to the date of

the bill which he granted for the debt, upon which the application for sequestration

was founded. 2. Circumstances in which held that a creditor was not barred

from applying for sequestration of his debtor's estate, though he had agreed in

acceding to a trust to suspend all diligence till the final conclusion of an action,

which it was the object of the trust to have tried for behoof of the creditors, and

that action, though finally decided in the Court of Session, was still open to be

appealed.

Dec.22, 1845.* Petition, under the Bankrupt Act, by a creditor for sequestra-

~ tion of the estates of his debtor, opposed under the following circutn-
1st Division. ' rr °

Ld. Robertson, stances :—

N* Sir Andrew Leith Hay became a partner, in 1825, of an insurance

company, and also of a banking company, in Aberdeen He sold out,

and ceased to be a partner of the former in 1827, and of the latter in

1833. It did not appear that he had ever in any other way been con

nected with trade. On 22d March 1836, he granted a promissory-note

for £3177:10:1, payable on 20th June 1837, to Alexander Jopp,

Aberdeen, " on account of his late father's representatives." It appear

ed that the father died in 1829. This note was indorsed by Alexander

to his brother, John Jopp, W.S., who in 1841, along with certain other

creditors of Sir Andrew Leith Hay, subscribed a deed of accession to a

• Decided 14th.
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trust-deed executed by him, whereby he conveyed his whole estates to No. 44.

trustees, for the purpose of enabling them, for behoof of the creditors, ^2~is44

to try the validity of the entail under which he held them, the creditors jopp v. H»y.

acceding binding themselves to supply the necessary funds for that pur

pose—to use their endeavour to obtain the accession of all the creditors,

and, finally, consenting and agreeing for themselves, " respectively and

individually, to suspend all diligence, real or personal, against Sir Andrew

Leith Hay, and the said lands and others, until the final conclusion of

the said action, or whilst the same is bonafide defended and insisted in

by an heir of entail contained in the destination expressed by the said

deed of entail." Those creditors who acceded formed a very small mi

nority of the whole.

An action was accordingly instituted, which resulted in the entail

being sustained by a unanimous judgment of the Court on 20th De

cember 1842. At a subsequent meeting of the acceding creditors, they

refused to supply the funds for an appeal, and resolved that no further

proceedings should be had under the trust and deed of accession. On

'29th November 1844, Sir Andrew Leith Hay, having failed to induce

the creditors to prosecute an appeal, caused his agent to intimate to his

opponents that he meant to do so himself.

In December 1810, Sir Andrew Leith Hay granted his concurrence,

and became a party to a deed granted by the North of Scotland Assu

rance Company, whereby they assigned debts which they held against

him to the extent of £13,000 to Duncan Davidson, and conveyed Sir

Andrew's estates to him in security. Upon this deed, Davidson raised

a process of maills and duties, in which he obtained decree in July

1844.

In November following, John Jopp, as creditor in the promissory-note

which he held, presented a petition, under the Bankrupt Act, for seques

tration of Sir Andrew's estates, upon the allegation that he " is, or has

been, a banker, and an underwriter or an insurance broker in Aberdeen,"

and is " notour bankrupt."

Answers were given in for Sir Andrew Leith Hay, objecting, 1st, to

the vagueness of the description in the petition, " is, or has been, a

banker," &c. ;' 2d, That the debt of the petitioner was neither a trading

debt, nor contracted while the debtor was a trader, and that, therefore,

sequestration could not be awarded upon it ; * 3d, That the petitioner

»as barred from applying for sequestration by the obligation he came

under in acceding to the trust, to suspend all diligence until the final

conclusion of the action respectir g the entail ;—it being intended to ap-

1 Ireland v. Whyte, Nov. 24, 1842, (ante, Vol. V. p. 173.)

* Ogilvie v. Simpson, March 4, 1837, (15 S. 74G.)
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No. 44. peal the judgment in that action, it could not be held as finally con-

D«c. 22^644. cluded-

Jopp t. Hay. In support of his application, the petitioner contended,—1st, That the

very words of the Bankrupt Act had been used in the description in the

petition ; 2d, That his debt, though not a trading debt, was contracted

while the debtor was a trader, the bill having been granted for a debt

due to the petitioner's father, who died in 1829 ; l 3d, That the trust and

accession were at an end, by the judgment of the Court of Session in the

action, and the creditors refusing to carry it further ; and, at all events,

a material change of circumstances had occurred by the truster's own

act, enabling a non-acceding creditor to do diligence against the

estate.

The Lord Ordinary reported the case to the Court.

After hearing counsel, the following opinions were delivered :—

Lord President.—I think there is nothing in the critical objection to the

form and shape of the application, which appears to me completely within tbe

Act of Parliament. Then, as to the origin of the debt, it is impossible to look

at the decisions without seeing that there is nothing in tbe objection founded

upon that. It is sufficient that the debt is coeval with trading. The last objec

tion is of more importance—that this application is barred by the trust-deed, to

which the applicant was an acceding party. It has been long settled that a trust-

deed in favour of creditors is no bar to sequestration, and the question here there

fore is, whether there are clauses in this particular deed which bar Jopp, an ac

ceding creditor, from making the application. Out of one hundred and thirteen

creditors whose names appear in tbe deed, only thirteen accede to it, Jopp no

doubt being one of them. I think it would be a serious matter to hold that no

change of circumstances can take place which will warrant the withdrawal of ac

cession when there is such a number of non-acceding creditors. If so, the whole

estate for which the trust was granted might be swallowed up in the mean time,

the creditors who acceded being barred, whatever they might see going on, from

taking any step for the protection of their interests. The non-acceding creditor!

might get into possession in any of the various ways allowed by the diligence of

the law, while those who acceded could not move to help themselves. That ii a

proposition which I cannot sanction. The object of the trust was to try the vali

dity of the entails at the instance of trustees for creditors, they agreeing " to sus

pend all diligence, real or personal, against Sir Andrew Leith Hay, and the said

lands and others, until the final conclusion of the said action, or whilst the same is

bonafide defended and insisted in by an heir of entail contained in the destination

expressed by the said deeds of entail." It may be a question whether an applica

tion for sequestration is diligence, in the sense of this clause. But to pass by that,

what I am moved by is the change of circumstances which has taken place by the

act of Sir Andrew Leith Hay himself—the deed granted with his concurrence—

1 2 Bell's Com. 316 ; Dick v. Lyell, Jan. 28, 1815, (F. C. ;) Grant v. Bailli*

May 20, 1830, (8 8. 778.)
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which put Davidson in a situation, with reference to accumulated debts to the ex- No. 44.

tent of £18,000, to do diligence against the estate, and enable him to carry it off T^ic^a

if it should be found to be held in fee-simple. I hold that to be such a breach of j ' T. Hay.

the bonafide object of the trust, which certainly implied that the debtor was to do

nothing to affect the rights of the acceding creditors, as to bar him from founding

upon any clause in it against them. 1 think that of itself affords an answer to the

defence on the trust deed. On the whole, I cannot say that Sir Andrew Leith

Hay is not liable to sequestration.

Lord Mackenzie.—I concur. In regard to the right contemplated to be

granted to a particular creditor, no doubt it is more favourable than if the debtor

had spent the money, but still it is objectionable. I have no doubt that it was

aever contemplated that sequestration should only be granted for trading debts.

Being a trader, renders a party liable to sequestration, and then his own private

debts are looked to jnst as much as any others. A party may be a trader, and

hire no trading debts ; he may be a partner of a large banking concern that has

bo debts, but being a partner renders him liable to sequestration for his own

debts.

Lord Ful lerton I am of the same opinion. There is nothing in this par

ticular trust or deed of accession to exclude the rule, that a trust for creditors does

not prevent sequestration. That principle must apply to the last clause of the

deed of accession, as well as any others. That clause might have prevented them

beginning diligence against the estate, while none of the other creditors were

touching it; but that is not the case here, and there is, therefore, nothing in the

dame to prevent the application of the rule.

In regard to the other points of the case, I agree with your Lordships. It can

not he maintained that the debts must be trading debts. A person who is only a

partner may be sequestrated, though the company is quite solvent. That is quite

conclusive on the point. In the case of Ogilvie, the Court took a very fair view,

holding, that if a party can show that he has extinguished all the debts for which

he might have been sequestrated when a trader, he may start a new course. But

that is clearly not the case here.

Lohd Jeffrey.—I concur. I see no difficulty in the point last spoken to.

The import of the decisions is, that a party is liable to sequestration for debts

prior to, or coeval with, trading, though quite unconnected with trade. The

party being by personal description a trader, is liable to be sequestrated for all

debts. If debts are connected with the period of trading, they are equally the

subject of sequestration with trading debts. The only difficulty is upon the form

and object of the trust deed. I view it as a mere agreement among certain credi

tors to contribute the funds for trying a law question. I think there ought to be

a concurrence of all the creditors, or at least a tacit concurrence, non agendo, to

oar sequestration. Without going into that, the trust here is solely a contract to

par the expenses of a law suit by certain creditors, and to do all they can to pre

vent the attachment of the estate by other creditors during its dependence. When

they on very good grounds—a unanimous judgment of this Court—refuse to ap

peal, I think tbey put an end to the arrangement. They say then,—we give up this

chance of obtaining payment, and take the other. Then there was a violation of

the compact by the truster himself. He takes the creditors bound to do nothing

to attach tbe estate during the dependence of the lawsuit, and he himself enables
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No. 44. a non-acceding creditor to obtain a preference over it. I think the objections to

tequestratiun ought to be repelled.

J.ii. 14, 1845. *

Alexander t. , . — ,.

Ba cl»y. The Court accordingly remitted to the Lord Ordinary to award sequestra

tion, and proceed further in common form.

Jorv and Johnstok, W.S,—J. H. Burxitt, W.S.—Agfnt*.

No. 45. William Alexander and James Largno, (Alexander's Executors,)

Petitioners Rutherfurd—Handyside.

William Barclay, (Judicial Factor on Russell's Estate,) Objector.—

Whighara—Henderson.

Bankruptcy—Sequestration—2 Sf 3 Vict., c. 41, § 4.—In an application under

the Bankrupt Act, § 4, for sequestration of ?he estate of a deceased debtor.—Held,

that upon consignation of the debt of the applicant by a judicial factor on the

estate, (who had raised a reduction of the ground of debt,) sequestration ought to

be refused.

Jin. 14 1845. John Russell of Balmade died in 1821, and, several years after,some family disputes having arisen as to Lis succession, a judicial factor

1st Division. , . , . . . , . t , r, . • i i>

i..i. Rnhei uun. was appointed on his heritable estate. In 1844, Alexanders executors,

w# founding upon a bill for £210, dated in 1819, accepted by Russell, and

held by their constituent, and upon which they had obtained decree of

constitution against Russell's representatives in 1842, presented a peti

tion under the fourth section of the Bankrupt Act for sequestration of

Russell's estate. The judicial factor, the same day on which the petition

was presented, had signeted a summons of reduction of the decree of

constitution. He opposed sequestration being awarded on these grounds:

1st, That the debt on which the application was founded was not restiug-

owing, and the decree of constitution was under reduction; and, 2d,

That the estate of the deceased debtor was quite solvent, and he was

willing to find caution or consign the amount of the petitioners' alleged

debt. The petitioners did not deny the solvency of the estate, but main

tained, 1st, That the objector, in his character of judicial factor, had no

title to appear and oppose the application ; 2d, That they had produced

prima facie evidence that the debt founded on was resting-owing, which

was sufficient ; and, 3d, That after the expiration of six months from the

debtor's death, insolvency was not necessary to entitle a creditor to ob

tain sequestration,1

The Lord Ordinary (on 15th July) pronounced the following interlo

cutor :—" Finds that the claim of the petitioners, which is founded on a

1 2 & 3 Vict., c. 41, § 4 ; Waddell, Jan. 21, 1841, (ante, Vol. III., p. 411.)
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bill dated in the year 1819, and on which decree of constitution was ob- ^°- 45,

tained in absence, is challenged in a competent process : Finds tbat the j„n- ^ 1845.

estate of the deceased is under the judicial management of a factor ap- ^"J^,rT'

pointed by this Court : Finds that no creditor of the deceased, or other

party interested in the succession, concurs in the present application :

Finds that the estate is solvent, and that it is not disputed tbat a surplus

bas been consigned in bank ; and that the heritable property is greatly

more than sufficient to answer the petitioners, and all other demands com

petent against the same : Finds that caution for the debt has also been

offered to the petitioners, and rejected by them ; and, before further

procedure, appoints the petitioners to state in a minute, to be lodged on

or before Thursday next— 1st, Whether they have any objection to the

sufficiency of the caution, or the terms in which the same is offered ;

2dly, Whether they are willing that the present process of sequestration

should be sisted on consignation of the amount of the debt, with interest ;

and, 3d, If not, for what purpose, and to what effect the present process

is insisted in, pending the action of reduction of their debt : With certi

fication, that if the said minute be not lodged on or before the said day,

xiiey will be held as rejecting either caution or consignation."

The petitioners, in consequence, gave in a minute in these terms :—

" The petitioners beg to state, first, that they object to accepting cau

tion or consignation from the compearer, the judicial factor, in respect

that their doing so might be held to admit the title of the judicial factor

to appear as a respondent in this process of sequestration, and also his

title to pursue the action of reduction brought by him ; and, second, that

their interest is, that they should not be called on to litigate with a party

who carries on legal proceedings by the use, not of funds belonging him

self, but to others, who do not only not concur with, or sanction his op

position to the petitioners' claims and proceedings, but who, through

their agents (see letters in process) expressly repudiate his present oppo

sition to the petitioners' application for sequestration. And the peti

tioners beg further to state, that they have a clear interest to prefer pro

ceedings by sequestration for recovery of their debt to any other less

efficient and expeditious mode of getting it realized."

The Lord Ordinary (on 20th July) pronounced the following interlo

cutor:—" Having resumed consideration of this case, with the minute

lodged in consequence of the interlocutor of 15th current, in which mi-

nate the petitioners decline to accept of consignation of their debt, Finds,

in the special circumstances of this case, that there is no fair and legiti

mate ground for insisting in this application, and therefore dismisses the

same ; refuses the petition, and decerns : Finds the respondent entitled

to expenses." *

• " Note.— Mr Russell of Balmarle died in the month of January 1821, leaving

» tra$t-&ettlement. None of the trustees accepted ; and his daughter, Mrs Mac-
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No. 45. The petitioners reclaimed.

aV a ' Lord Mackenzie.—The party, upon making consignation, is entitled to be

Barclay. rid of this application. I think the Lord Ordinary is right.

kay, having served herself heir, entered into possession of the estate, and execu

ted in 1824 a disposition at variance with the trust arrangement. Mrs Ewing,

the daughter of Mrs Mackay, afterwards instituted an action of reduction of the

service of her mother, and subsequent deeds. The Court, on the 11th of March

1840, appointed Mr James Harper judicial factor; and afterwards, on the 22d of

June 1842, the respondent, Mr Barclay, was nominated to that office. The estate

is solvent. The certified free rental amounts to £353, 4s. There is a surplus of

£800 not denied to be consigned by the judicial factor, and no claims of any mag

nitude or importance appear to exist against the estate, which is stated to be worth

several thousand pounds, as indeed the rental proves it to be.

" The present petitioners state themselves to be creditors of the deceased, under

a bill for £210, dated so long ago as the 19th of July 1819. For the amount of

this old bill, decree of constitution was obtained on the 1st of March 1842 in ab

sence, against Mr and Mrs Mackay, who were furth of the kingdom at the time.

This decree was followed up by an adjudication, and an action of maills and du

ties. The decrees are now challenged in an action of reduction, which is in de

pendence before the Lord Ordinary, so that the validity and subsistence of the

claim on the old bill, on which more than the years of prescription have run, is

brought into question. The summons in this action was raised on the 15th of

January 1844.

«' The petition for sequestration, founded on the debt thus challenged, was pre

sented to the Court on the same day on which the summons of reduction was sig-

neted. An appointment of an interim factor was granted on an application made

in absence, in which the fact that the estate was under judicial management was

not stated, otherwise no such interim appointment would have been made. The

judicial factor having made appearance, however, in this process, a record was

made up. On the 6th of June 1844, the Lord Ordinary ordered intimation of

the proceedings to be made to the parties interested in the trust-settlement of the

late Mr Russell, and also appointed the respondent to say whether he was ready

to find caution for the alleged debt claimed by the petitioners. Caution having

been offered, the appointment of the interim factor was recalled by interlocutor,

dated 18th June, which is now final. A minute was afterwards lodged by certain

parties interested in the succession, sisting themselves in opposition to the seques

tration, while no concurrence in the application has been made either by any

creditor or other party interested. The caution offered has been declined, not on

account of its insufficiency, but on the statement that the petitioners are not bound

to accept of any caution, or any thing short of payment. The Lord Ordinary also

called on the petitioners to state whether they would allow the process to be sisted

on consignation ; and although the respondent offered to consign, this also has

been rejected.

" The petitioners stand on strict law. They say, first, that the fact of the de

cree of constitution being brought under challenge, is no ground for stopping this

sist of diligence ; that the management of an estate by a judicial factor is also no

ground for excluding sequestration, which must be granted even at the risk of

superseding such management, as was held in the case of New all's Trustees v.

Aitchison, 13th June 1840, (2 Dunlop, 1008 ;) that the Court have no discretion

in the matter, and cannot be guided by views of expediency ; and finally, tbat the

complete solvency of the estate is no bar to sequestration, as was found in the case

of Semple v. Waddel, 21st January 1841, (Dunlop, Vol. III. p. 411.) But with

out impugning the authority of these decisions, the Lord Ordinary is of opinion

that, in the very special circumstances of this case, the sequestration ought not to

be awarded, and he does not consider that the Court is bound, as a matter of abso-
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Lord Jeffrey—I cannot bold that insolvency is dispensed with by the new No. 45.

Act in the case of a deceased debtor, (sect. 4,) though the same proof of it is not TT~I0.11

necessary. But I do not go on that—I go on the consignation. Alexander v.

Loud President.— I think we should find that, on consignation being made, Barclay,

fenestration ought not to be granted.

Lord Fi llkrton.—I cannot think the effect of consignation invalidated by

the circumstance of the consigner being a judicial factor.

The Court pronounced the following interlocutor :—" Find that, upon con

signation being made, the application for sequestration ought to be refused ;

sod to this extent adhere to the interlocutor of the Lord Ordinary reclaim

ed against."

The petitioners were found liable in expenses, subsequent to the date

of the offer of consignation.

William Alexander, W.S Jakes Souter, W.S.—Agents.

ht« necessity, to grant sequestration, where it is plain that the measure is not

insisted in for any bona fide purpose, but merely to concuss, by oppressive dili-

"Mte, immediate payment of a doubtful debt, of which consignation is offered.

Not crjj is the estate perfectly solvent, and under judicial management, and no

creditor or party interested concurring with the petitioners, whose debt is rested

"• > kill dated about twenty-five years ago, and the decree of constitution of which,

^m out ia absence, being challenged, the present sequestration of the estates of

»«art/ who died in 1821 is sought, so as to defeat, if possible, the object of the

eduction, and recover the amount of the claim. But this is insisted in in the face

ofm offer of caution, and even consignation has been rejected. It appears to the

Lord Ordinary, therefore, that to grant the sequestration would be a perversion of

the diligence of the law, as the petitioners can have no legitimate object in insist-

>"? on such a harsh and unnecessary proceeding, and their rejection of caution or

coofignation, so as to cover the debt if due, is evidence that the application is not

'Misted in for any fair purpose."



268 CASES DECIDED IN THE

No. 46. Andrew Clarke, Petitioner.—Penney.

w T~a.. Mrs Jane Waudlaw or Clarke, Respondent.— G. Bell.
Jan. 15, 1845. r

Clark* v.

Wardlaw. Process—Judge—Upon a statement by the counsel for the defender, that the

. . Lord Ordinary, before whom the pursuer had enrolled the cause, was an essential

Forth M»rine witness for the defender, the Court remitted to another Lord Ordinary.

Insurance Co.

, 77— Petition by the defender in an action, which had been enrolled by
1st Division. » ' J

Siigi* Bills, the pursuer before Lord Cuninghame, praying to have it remitted to an-

\v,
other Lord Ordinary, upon the ground that, in the event of proof being

allowed, he (the defender) considered that it would be essential to his

case to examine Lord Cuninghame as a witness.

G. Bell, for the pursuer, objected that it was his undoubted right to

select the Lord Ordinary ; and this right was not to be defeated by the

mere statement of the defender, that he meant to examine the Lord Ordi

nary chosen as a witness. It was at least necessary to have a statement by

counsel, that, from his knowledge of the case, he considered his Lordship

an essential witness.

Penney, for the defender, stated, that he had been informed, and had

no reason to doubt the information, that Lord Cuninghame was a neces

sary witness for the defender.

The Court granted the prayer, and remitted the case to Lord

Wood.

Smith anil Kinnkar, W.S—Scott and Baldilrstos, W.S Agents.

No. 47. Anderson, Garrow, and Company, Pursuers.—Ld.-Adv. APNeill—

Patton.

The Forth Marine Insurance Company, Defenders Rutherford—

T. Mackenzie.

Proof-—Insurance Maritime.—A loss having been incurred under a policy of

insurance, the agent of the insured granted a receipt upon the policy to the agent

of the underwriters for n certain sum : the agent of the underwriters having become

bankrupt,—Held, in an action against them upon the policy at the instance of the

injured, that it was incompetent to set aMile the effect of the receipt by parole evi

dence and correspondence between the agents, showing that no money bad been
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Action by Anderson, Garrow, and Company, against the Forth Ma- No. 47.

rine Insurance Company, for £892 : 4 : 7, upon a policy of insurance in . " —J

their favour over a cargo. The defenders admitted liability, but averred Ai.<w.mmi ▼.

that £400 had been paid to account. They allowed decree to pass for,h M,r!?a

r J r Insurance Co.

against them for the balance, which they paid. The pursuers denied

tie alleged payment to account, and an issue as to it was sent to trial. j"f,™™'

The issue, which was preceded by the admission of the policy and lia- Lor<> Justi«-

bility, and partial payment under it, was in these terms :— tri^ ' u *e *

" Whether the said defenders are indebted, and resting-owing, under

the said policy, in the sum of £400, being the balance of said sum of

£892 : 4 : 7, with interest thereon, or any part thereof?"

The case was tried before the Lord Justice-Clerk at the Glasgow Cir

cuit, autumn 1844.

It appeared that the insurance had been effected in Glasgow with

Gilkison and Brown, agents there for the defenders, and that after the

loathe pursuers had authorized William Waddell of that place to act as

their agent in the matter, and obtain a settlement.

The defenders produced the policy of insurance, with a receipt by

Waddell endorsed thereon for £400, to account of loss under it. The

pursuers offered to prove by parole and letters, that money was not paid

in term* of the receipt, but that some arrangement had been entered into

between the agents.

The defenders objected that it was incompetent thus to set aside the

effect of the receipt, upon the faith of which they had allowed credit for

its amount in their settlement with their agents, Gilkison and Brown,

«ho (it was admitted) had become bankrupt prior to the date of the

action. That at all events a reduction of the receipt was necessary.

The Lord Justice-Clerk sustained the objection, and held that the case pro

posed to be proved by the pursuers, and by the evidence tendered, was not rele

vant in point of law, or receivable from them against the defenders ;—No allegation

being made against the bonafides of the defenders ; and therefore directed the jury

to find a verdict for the defenders.

The pursuers excepted.

The jury returned a verdict for the defenders as directed.

The bill of exceptions was this day advised.

The Court unanimously disallowed the exception.

Jamu F. Wii.uk, 8.S C.—John Gilmour, S.S.C —Agtuts.

Pursuers' Authorities.—Cnwford v. Bennet, June 19, 1827, (2 W. & S. 608 ;)

Thomson v. Thomson, July 10, 1828, (6 S. 1129,) and Dec. 1, 1829, (8 S. 156.)
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No. 48. Helen M'Morine and Others, Pursuers.—Rutherfurd—Marshall.

Henry Cowie and Mandatary, Defenders Ld.-Adv. MiNeill—

Jan. 16, 1845. ' ,

M'Morine v. Dunlop.

Cowie.

Jurisdiction—Foreign—Executor An executor under an Indian will wai

confirmed in this country, where part of the exccutry funds were ;—Held, that an

action against him with reference to these funds, preceded by arrestment thereof,

jurisdictionsfundandee causa, was competent in the Court of Session, though he

was resident in London.

Jan. 16, 1845. Captain Charles M'Morine died in India in 1843, leaving asettle-

1st Division ment» whereby, after a special bequest of an Indian subject to a person

Ld. R.ibert«on. there, he left the whole residue of his property, of every description, to

the surviving children of his late brother, John M'Morine, " to be equally

divided amongst them, as soon as the proceeds of my estate can be ascer

tained, realized, and settled by Messrs Colvin, Ainslie, Cowie, and Com

pany, of Calcutta, whom I hereby constitute and appoint my lawful

attornies and executors." This settlement was executed in India the

day before the testator's death.

In April 1843, the Supreme Court of Calcutta granted administration

of the will to John Cowie, one of the partners of the company named

executors; and in May 1844, Henry Cowie, another partner, who was

then in London, was confirmed executor under it in the Commissary

Court of Edinburgh—there being about £4500 of the deceased's funds

deposited in the British Linen Company's branch in Dumfries.

In June 1844, when Henry Cowie was in London, the surviving chil

dren of John M'Morine raised action in the Court of Session against

him, having first arrested the funds in Dumfries jurisdiclionis fundandtr

causa, concluding for payment of these funds :—" As part of the funds

bequeathed to them by the said will, subject to such deductions as may

be necessary or proper ; or otherwise to place the same on a secure in

vestment in this country, for behoof of the said pursuers, at the sight of

our said Lords of Council and Session, or to find caution for the amount

thereof, so that the pursuers may reap the benefit of the said funds, as

intended by the said Charles M'Morine, their uncle."

Henry Cowie raised a multiplepoinding in regard to these funds in

name of the holder, Robert Adamson, agent for the British Linen Com

pany in Dumfries, and gave in defences to the action against him, plead

ing as preliminary that it was incompetent, inasmuch as arrestment did not

found jurisdiction against a foreign executor resident abroad, to the effect

of calling him to account in this country for the execution of his office.1

1 Brown's Trustees v. Palmer, Dec. 17, 1830, (9 S. 224 ;) Macmaster, June

7, 1833,(11 S. 685.)



COURT OF SESSION. 271

The pursuers answered, that the present case was distinguished from No. 48.

those of Brown's trustees and Macmaster, in respect, 1st, The executor _ r~T0,„
, . ., - .. ' . TT ., J»n. 16, 1845.

oere had been confirmed in this country ; 2d, He was not now resident M'Murin* v.

in the forum of the testator, but in London ; 3d, The action was not a c"w,e-

count and reckoning, but an action for a specific sum ; and 4th, The

executor had himself brought the fund in dispute into Court by a multi-

plepoinding, of which he was the real raiser.

The Lord Ordinary pronounced the following interlocutor :—" In

respect of the process of multiplepoinding instituted by the defenders

themselves, and referred to in their defences, repels the defences so far

as preliminary, reserving the objections to the title : Conjoins with the

said action the said process of multiplepoinding, Adamson against Cowie

and others, also in this day's roll : And, in respect the defenders intimate

their intention to reclaim against this interlocutor, finds them liable in

expenses."

The defender reclaimed.

The Lord Advocate, for the defender, argued ;—The action was sub

stantially an action of count and reckoning ; or if not, it was an action

foi payment without any accounting or ascertainment of the amount of

the estate, which was worse. If this action was competent, an executor

might be sued in every country in which executry funds were situated.

Supposing the action incompetent per se, the multiplepoinding made no

difference. It was incompetent per se, because the Court would not in

terfere with a foreign executor realizing the estate where it happened to

be, and accounting for it in the proper forum. The part of the estate

Bloated in this country had been arrested, and a multiplepoinding was

therefore the proper action for realizing it. It was an action not for dis

tribution but for realization, and was raised by the executor not as a

debtor but as a creditor.

Rutherfurd, for the pursuers, answered ;—The interlocutor was quite

harmless, merely conjoining this action with the multiplepoinding.

Were the pursuers not entitled to give in a claim in the multiplepoind

ing, and maintain the same pleas they were maintaining in their action ?

That was the only effect of the interlocutor. The defence was incompe

tency, and there was no authority for 6uch defence. Where a foreign

executor was either present in this country, or had funds here arrested,

an action against him had never been held incompetent. The defence

that this was not the convenient or proper forum of accounting, had been

sustained where the executor satisfied the Court that he was prepared to

uswer in the foreign country, but the action had never been found in

competent. In the case of Peters,1 the action was sisted till it should be

seen whether the executor would account in the foreign court, and not

1 Peters v. Martin, June 21, 1825, (4 S. 107.)
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Cuwie.

No. 48. doing so, the action here was sustained. In the case of Macmaster the

i TTTo.* action was dismissed, not because it was incompetent, but because the
J«n. 16, 1845. ' ■

M'MmiDev. more proper forum was elsewhere. In the present case the Court had

undoubted jurisdiction—the executor was confirmed here, the funds in

question were arrested here, and he himself was pursuing a suit here with

reference to them. Nothing more was decided than that the action was

competent. It was open for the defender upon the merits to satisfy the

Court that this was not the proper forum for accounting.

Lord President.—I see no ground for alluring the interlocutor. When we

come to the merits we shall hear parlies as to the forum.

Lord Mackenzie.—I am of the same opinion, but not on the same grounds

with the Lord Ordinary; for I cannot hold that the multiplepoinding makes any

difference. The executor could not get the fund in any other way. fie does nut

admit the claims of those he calls, and he does not sacrifice any pleas by bringing

the process. But setting aside that, I think there is no objection to the jurisdic

tion of this Court. I could not dismiss a claim in the muitiplepoinding, and die

action being conjoined with it is equivalent.

Lord Follerton.—I agree with your Lordships. I never had any difficulty.

In the cases of Macmaster and others, the Court held arrestment not sufficient lo

entitle a party to call an executor to account here as a foreign executor, but there

was no objection to jurisdiction in those cases. In this case, the executor, being

confirmed in this country, is, quoad the funds, here a Scotch executor. It cannot

be said that we have no jurisdiction, though, when we examine the case, we may

say that this is not the proper forum for accounting. But that is a question on

the merits. If the funds here are comparatively small, the greater part of tbe

executry being abroad, the Court may find that the executor ought to be called

upon to account only in the foreign court ; but if, on the other hand, the greater

part or all of the funds are here, I have no idea that the Court would send the

parties to the Indian courts, merely because the testator died there, and appointed

executors by an Indian will.

Lord Jeffrey.—I am of the same opinion. In such cases the question is not

one of jurisdiction, but offorum competens, which is properly on the merits—

which is the proper forum for accounting ? It may be a question pendente pro-

cessu, whether the accounting can go on here. All the funds here may be re

quired to pay urgent debts in India. There is another executor in India, and it

may be questionable how far the acting of the one here is competent. But all

that is on tbe merits. That being the view taken, it is unnecessary to say any

thing as to the multiplepoinding ; but as to it I agree with Lord Mackenzie. It

is a process of ingathering ; the executor was bound to take some means of in

gathering the fund ; and it being arrested, a multiplepoinding was the only com

petent process. But apart from that, the question being as to forum competent,

and not as to jurisdiction, I think we should adhere to the interlocutor.

The Court accordingly adhered, with additional expenses.

David Welsh, W.S.—Gibson- C»aigs, Dalziei, and Beodie, W.S Ag.nti.
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John Donald, Pursuer Rutlierfurd—Buchanan. No. 49.

John Hart, Defender. . ,_ ,_..
' Jin. 1/, 184-5.

D»nald v.

Witness—Proof-—Process—Jury Trial.—A witneSH who had failed to appear Hart,

tt a jury trial, to which he had been cited, was subsequently ordered by the Court

to appear at the bar, when he alleged illness as his excuse ; after a proof of his

■Iterations,—The Court, holding that he had failed to substantiate any such indis

position as should have prevented his attendance, and that at all events he ought,

in the circumstances, to have intimated his inability to attend to the agent in the

sum, fined him £20, and found him also liable to the party who had cited him in

the expense in regard to this proof.

Is this case, which was an action of damages for wrongous imprison- j,n. 17, 1845.

meat, at the instance of John Donald against Mr John Hart, the burgh 2d plTISION,

fiscal of Renfrew, George Hutchison, town clerk of Renfrew, was cited Lw<i Justice-

as a witness for the pursuer. He had been also cited for the defender. /„_' c»me.

When the trial came on at Edinburgh, on 6th January 1845, Mr

Hatea'tson was not in attendance. A person of the name of Gibson, who

happened to be in Court, having stated upon oath that he had that

morning teen Mr Hutchison in Edinburgh, and the execution of citation

—from which it appeared that he had been personally cited—having been

prodseed, the presiding Judge (Lord Justice-Clerk) pronounced an inter

locutor ordering him to appear personally before the Court.

it subsequently appeared that Gibson's statement, that he had seen Mr

Hutchison in Edinburgh on the morning of the trial, was incorrect in

point of fact, and that he had mistaken another party for him.

On the 14th January, Mr Hutchison appeared at the bar.

SoL-Gen. Anderson and Moir stated in his behalf—That the day before

the trial he had left his house at Renfrew, and come up to Glasgow, with

the view of proceeding next morning to Edinburgh ; that while in Glas

gow he had been seized with a severe attack of a complaint to which he

;- a liable, and had been unable to proceed to Edinburgh in time for the

trial.

The Court having allowed him a proof of his averments, Mr Hutcht-

wn, of this date, adduced as witnesses his ordinary medical attendant, and

certain parties who had seen him in Glasgow at the time in question.

Tie witnesses were examined in presence of the Court, and were cross-

examined by the counsel for the pursuer. A witness was also examined

'or the pursuer.

The Lord Justice-Clerk stated that the Court had come to an unanimous

"pinion upon the evidence adduced, and that they did not consider that Mr Huti-hi-

«b had exculpated himself, or that his illness had been proved to be of such a

mture as to incapacitate him from attending at the trial ; and that, at all events, it

s
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No. 49. was his duty, with the view (if preventing the injury which the loss of his evidence

might occasion, to have sent notice to the Glasgow agents in the cause on the

Grai J ' morning of the day of trial, if he really was disabled from attending.

Wisbarl.

The Court accordingly pronounced this interlocutor :—" Find that George

Hutchison has failed to substantiate a sufficient reason for his failing to

appear as a witness at the trial of the cause Donald v. Hart, in terms of

his citation, on the 6th day of January instant; and therefore fine and

amerciate the said George Hutchison in the sum of £20; and also find

him liable to John Donald, pursuer, in the expenses incurred by him in

regard to this proof.

John Cullin, W.S.—Jam«9 Moork, S.S. C.— ARrnt».

i^0 go Dougal Guant, Pursuer Pyper—Moncrirff.

Dk James Wishart, Defender.— G. G. Bell—Paltison.

Agent and Client— Oath on Reference.—An action for payment of a law-agent's

account being resisted by the defender on the ground that the business charged for

hail not been authorized,—Circumstances deponed to by the defender, on reference

to his oath, which held to establish employment on his part of the law-agent.

Jan. 17, 1845.

R.

This was an action by Mr Dougal Grant, surviving partner of the

firm of Macmillan and Grant, writers in Edinburgh, against Dr James

LordCuuiD11" Wishart and the executor of the late Alexander Kelly, writer in Ding-

faame. wall, for £41 : 14 : 4, being the amount of a business account incurred by

them. In the year 1835 an action had been raised in the Court of Ses

sion at the instance of John Mackenzie, tenant of Scatwell, in Ross-

shire, against Mr Kelly and Dr Wishart, and it was in conducting their

defence to this action that the account sued for had been incurred.

Wishart pleaded in defence—1. That the account was prescribed ; and

2. That it had not been incurred on his employment.

The Lord Ordinary having found that the account was prescribed, and

that resting-owing could only be proved by the writ or oath of the defen

der, the pursuer gave in a minute of reference to Wishart's oath.

Upon Wishart's deposition, the Lord Ordinary pronounced this inter

locutor, with the subjoined note, which states its import :—*' In respect

that the statement and admissions of the defender, in the said deposition,

are sufficient to establish that the defender became legally responsible to

the pursuers for their legitimate charges in the account libelled on, and

that the same is still resting-owing, Finds the oath affirmative of the

reference, and therefore repels the plea of prescription and the other
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defences urged for the defenders, and decerns in terms of the libel : Finds No. 50.

the pursuers entitled to expenses." * . TTTd. *

Grant v.

Wi»h»rt.

* " Note.—When the defender swears, towards the conclusion of his deposi

tion, that he does not think that he is indebted to the pursuers for the account

libelled on, his deposition is not so much a matter of testimony, in point of fact,

Kin opinion in point of law, which the Court is entitled and bound to correct if

it be wrong. The Lord Ordinary, accordingly, does not wish to impute any mala

fides to a person like the defender, in a respectable station, and of honourable re

pute in his sphere ; but, looking to the whole statements together by the defender

on oath, he is of opinion that the party has fallen into a mistake as to his liability,

which cannot receive effect from the Court.

" The fats of the case, as now established by the defender's oath, are these :—

" 1st, That the defender was cited as a co-defender along with Kelly in

1S35, in an action before the Court directed against him and Alexander Kelly

jointly.

"2d, That be had no other agents than the pursuers to defend him against

that action.

"3d, That he gave Alexander Kelly, his co-defender, when cited, a copy of an

Mount due to himself individually by the pursuer, in order to found a claim of

twnpensation thereon for his protection, which counter-account was transmitted

to tht present pursuers, as law-agents, agreeably to the purpose for which it was

ddnsid, and was in due course produced in process.

"4th, That while the proceedings libelled on were in dependence, the defender

t«K to Edinburgh on other business in 1836, and had two interviews personally

•ith the pursuers, and received from them the process for the purpose of perusal,

tbepapm therein of course showing the proceedings conducted in his name, as

raits that of Kelly, and that the defender carried home the process, and returned

>' to tie agents without remark.

"•Jib, That the defender, while in Edinburgh, received a letter from the pur-

[mb, dated 5th August 1836, specially alluding to his counter-claims in the pro-

"sis and requiring him to call on the pursuers to give explanations as to his

wnnter-clttims, which he did.

"6th, That in none of the said interviews, nor on any other occasion, did the

Winder ever inform the pursuers that he was not interested in the suit, and was

"f* to incur the ordinary liability imposed on all parties for whose behoof appear-

u<* is entered and expenses professionally incurred by law-agents in a court of

justice. He is interrogated, ' If he told Macmillan and Grant that they were not

lolooktohira for payment of the expenses of said process? Depones, That

b« does not recollect a single thing about it.'

" These facts clearly appear to the Lord Ordinary to establish employment of

utporsuers by the defender, or by his authority ; or at least they establish that

'oe defender so acted towards the pursuers as to lead them to believe and rely on

mi as one of their employers, on the principles recognised in the analogous cases

"fRosa, (Baron Hume's Decisions, p. 350 ;) Campbell, 29th May 1821; and

W. 28th May 1823.

" On the whole, looking to the manner in which business between agent and

':*M is conducted—that formal mandates are seldom taken—and that the uutho-

"; tod acquiescence of the client in the agent's employment are generally matter

"inference from the conduct and proceedings of the parties, the Lord Ordinary

'Mold ho),] jt a precedent that might lead to much injustice and bad faith if any

<tabt were entertained as to the legal responsibility of the defender upon the facts

:«idy admitted by himself in the present instance. Upon the communications

""de to himself personally by the pursuers, and not objected to or disclaimed, he

■low not seem to have the shadow of a case, except by alleging that he did not

n. be process when he got it from the pursuers, and carried home the papers,

oft « u not in the mouth of a party to set up such an excuse, which, if sustain
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No. 50. Wishart reclaimed, praying the Court to find the oath emitted by bin

Jhii. 17, 1845.

Adam v.

M' Rubbir.

to be negative of the reference ; but

The Court unanimously adhered, with additional expenses.

Macmii.lak & Grant, S.S.C Hobikt Laidlaw, S S.C Agent*.

j^0_ 51. James Adam, Claimant G. G. Bell—Pattison.

Andrew M'Robbie and John Gowans, Claimants.—Rutlierfurd—

Patton.

Competing.

Bankruptcy—Sequestration—Discharge—Assignation.—The trustee on a se

questrated estate and the bankrupt, with consent of the commissioners, assigned

the whole sequestrated estates to certain trustees, to be applied in payment

of the composition ; the bankrupt was thereafter discharged ; a sum of money, which

had belonged to the bankrupt before the sequestration, and had remained in a

bank in his name for a number of years after bis discharge, having been arrested

by the creditor in a debt contracted after the discharge ;—Held, in a competition

between him and the trustees, that the whole estate of the bankrupt having been

conveyed to the latter by the trustee in the sequestration, when he was in foil

right to do so, no right to the fund in question emerged, at the recal of the seques

tration, to the bankrupt or his subsequent creditors ; and that the bankrupt having

been previously divested by statute, it was not necessary, in order to perfect the

right of the trustees, as in a question with him or his creditors, that the assigna

tion in their favour should have been intimated to the bank ; and that they were,

therefore, entitled to be preferred to the fund.

Jan. 17 1845. ^N tne year 1827, the estates of John Halley and Company, distillers

in Crieff, and of John and David Halley, the partners, as individuals,

Lord Wood. were sequestrated. By trust-disposition and assignation, dated in Janu-

R- ary 1828, John and David Halley, and the trustee upon their sequestra

ted estate, with the consent of the commissioners, conveyed the whole

sequestrated estate, heritable and moveable, to certain parties, as trustees.

This deed, after narrating an offer of composition which had been made

by the bankrupts, and its acceptance by their creditors, vested the whole

sequestrated estate in the trustees named, for the purpose of applying its

proceeds in payment of the composition and preferable claims, and the

relief of the cautioners for the composition, the trustees being taken

bound, after doing so, to denude of the residue of David Halley's estate

in favour of his wife and children. Upon the 19th April 1828, David

Halley was discharged.

ed, would render nugatory every precaution, and the most explicit communications

an agent could make to a client."
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David Halley and his wife had, subsequent to the date of the discharge, No. 5 1 .

employed Messrs Adam and Brown, W.S., as their agents in conducting

various actions, and had incurred to them a business account of£106 : 7 : 7. A.ism ».

For this account Adam and Brown raised an action against the Halleys, M'Robbie.

and obtained decree for payment on 25th January 1830.

David Halley had, previous to his bankruptcy and sequestration, kept

a deposit account in his own name with the branch of the Commercial

Bank at Crieff. At the date of his sequestration in 1827, there had been

a balance at his credit of £59 : 17 : 11, which subsequently remained un

noticed, lying in the hands of the bank. On '21st April 1836, Mr James

Adam, W.S., (as assignee of Adam and Brown,) raised letters of horn

ing and poinding, containing warrant to arrest, against Mr and Mrs

Halley, and arrested this fund in the hands of the Commercial Bank.

A multiplepoinding of the fund having been raised in name of the

Commercial Bank, claims were lodged, 1st, For Messrs Andrew M'Rob-

bie and John Gowans, a quorum of the trustees under the trust disposi

tion and assignation of January 1828; 2d, For Mr James Adam; and,

3d, For Mrs Halley arid her children. To this latter claim it is not ne

cessary to advert, as the discussion was confined to the two preceding

claims.

M'Robbie and Gowans pleaded,—That the fund in medio had passed,

by virtue of David Halley 's sequestration, to the trustee on his estate,

and formed part of the estate conveyed by the trust disposition and assig

nation in favour of the claimants. This conveyance had been executed

by the trustee while in the full right of the fund in question, and before

tie sequestration had terminated, by the discharge and reinvestment of

the bankrupt in his estate. The effect of the sequestration had been to

direst Halley entirely, leaving him merely a right to claim from the

trustee what remained vested in him after its close. He had never been

reinstated in the fund in question, as it had previously been made over

to the claimants. Mr Adam, therefore, who derived his right through

Halley, as his creditor, and could have no higher right than that of his

debtor, had no title to claim the fund ; nor was he entitled, in dealing

with Halley, to rely on this fund being his, merely because it stood in his

name. He was bound to have enquired whether it really had returned to

him upon the close of the sequestration. In point of fact he was aware

of the nature of the arrangement which had been come to between the

bankrupt and his creditors under the composition contract.

Mr Adam pleaded,—The assignation founded on by the opposing

claimants was incomplete and ineffectual for conveying the fund to them,

ai it had not been intimated to the bank. The money had originally be

longed to Halley, and, before the sequestration, stood vested in him by

an unexceptionable title. The effect of the sequestration was not to ex

tinguish the bankrupt's interest and radical right to his estate, but merely

to create a burden over it so long as the sequestration lasted. Upon its
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No. 51. recal, therefore, the bankrupt became reinvested in his original right.

J l" 1845 Further, the sum stood in Halley's name subsequent to his discharge,

Adam t. and the claimant was entitled to rely on its being available to him in sa

tisfaction of his debt. Having attached this sum by arrestment, he was

entitled to be preferred.1

The Lord Ordinary preferred M' Robbie and Gowans to the fund mi

medio, finding them entitled to expenses.*

1 Authoritiesfor M'Robbie and Gowans—54 Geo. III. c. 137, §§ 30, 59 ; -2 &

3 Vict. c. 41, § 116; Bell's Cora., Vol. II. 470; Sir L. Gordon v. Crawford,

July 6, 1676, (M. 7171;) Somerville v. Redfearn, (1 Dow, 50;) Dingwall v.

Maccombie, 6th June 1822, (1 Sh. 463 ;) Gordon, 5th February 1824, (2 Sh.

675;) Ersk. III. 6, 16.

Authority for Adam—Bell's Com., Vol. II. 472.

* " Note—The fund in medio in this multiplepoinding is a sum now in the

hands of the Commercial Bank of Scotland, and which was dne by the bank to

David Halley as an individual, prior to the sequestration of his estates in May

1827.

" On this fund there are three parties competing. 1st, Messrs M'Robbie and

Gowans, trustees under a trust-deed executed by Archibald Ross, the trustee in

the sequestration of the estates of John Halley and Company, of which company

David Halley was a partner, and of the estates of the individual partners John

and David, with consent of the commissioners, and by John Halley, and David

Halley and his wife, who was interested as liferentrix in certain portions of the

estate of David Halley thereby conveyed. 2d, Mrs Halley and her children. 3d,

James Adam, as in right of the firm of Adam and Brown, writers to the signer,

creditors of David Halley and his wife, in a debt contracted subsequent to Halley's

discharge on the 19th April 1828. At the debate, it was intimated that, if the

trustees were preferred as in competition with James Adam, the claim for Mrs

Halley and others was not to be insisted in, and the debate was therefore confined

to the question of competition as between the trustees and James Adam.

" For the trustees, it was stated that they did not insist in any objection to the

regularity of the decree and diligence founded on by James Adam, or to the debt

in the decree, as having been paid in the manner set forth in the answer to article 4

of Adam's revised condescendence and claim, being now satisfied that payment

had not been obtained ; and further, that they, the trustees, did not claim any

preference in virtue of the arrestments which they had used, but admitted that, if

the competition had fallen to be regulated by the diligence of the parties respec

tively, Adam would have been entitled to be preferred.

" In this way, the only point that remains to be decided is the effect of the

trust-deed in favour of the claimants, the trustees, and whether, in virtue of the

disposition and assignation therein contained, they have right to the fund in medio,

preferably to the arrestment used by the claimant Adam, as a creditor of David

Halley, in the hands of the bank. The Lord Ordinary is of opinion that the

trnstees ought to be preferred.

" It is beyond dispute that the fond in medio was carried by the sequestration

of the individual estates of David Halley, and was vested in the trustee under the

sequestration. Then, while the sequestration of the estates of John Halley and

Company, and of John Halley and David Halley, as individuals, was settled bv

composition, the arrangement was, that, in addition to the caution found in com

pliance with the provisions of the statute, the whole sequestrated estates should

(with consent of Mrs Halley, who, as before mentioned, was interested as life

rentrix in certain portions of the estate of David Halley) be conveyed to trustees,

for, in the first instance, payment of the preferable claims, the security of the

composition to the creditors, and the relief of the. cautioners. It was upon this
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Adam reclaimed. No. 51.

Lord Justice-Clerk.—After full consideration of this case, I urn satisfied £?' ' J

with the ground of decision stated in the note of the Lord Ordinary. M' Robbie.

footing that the composition was accepted of; and accordingly, upon the 23d

January 1828, before the sequestration was brought to an end, and the bankrupt

David Halley discharged, a deed was executed by the trustee under the seques

tration, in whom the whole sequestrated estates were vested, with consent of the

commissioners, and by Mr and Mrs Halley, conveying, assigning, and making

•rer these estates to the nominated trustees. Certain of the trustees accepted and

acted, and an attempt to have the trust-deed reduced, in respect of the partial

acceptance only, failed.—(Halley v. Gowans and others, 20tli February 1840 ;

Dunlop, Vol. II. p. 623.) The accepting trustees went on in the management,

and, as they allege, have come under engagements or made advances which will

exhaust the whole trust-fund, and inter alia the fund in the Commercial Bank,

which, as being part of the sequestrated estate of David Halley, was assigned and

conveyed to them. It is true, no doubt, that no intimation was given by the

trustees to the bank of the disposition and assignation in their favour. But does

that circumstance make room for the arrestment at Adam's instance on a debt

contracted by Halley subsequent to the date of his discbarge ? The plea that it

tow, was rested upon the allegation of Halley's having been reinvested in his

(Sate by his discharge following on the composition-contract, and the termination

thereby of the sequestration. Here, however, it is overlooked that, by the mode

in which the sequestration was closed, and which was a perfectly legal and com

petent one, (Bell's Comm. Vol. II. p. 461, and cases cited,) Halley truly never

wa reiflvested in his original right to that part of the sequestrated estate which

belonged to him, it having been conveyed by the trustee in whom it was vested

(aitioagh, no doubt, Halley and Mrs Halley were also parties to the conveyance)

o the claimants, the trustees in the trust-deed. The right of these trustees,

therefore, it is apprehended, stands upon the right of the trustee in the seques

tration, and as the fund in medio was vested in him, and they are assigned and

transferred into his right, no intimation was necessary to perfect the right of the

trustees, whether as against Halley, or against any party claiming through Halley

as bis debtor, and attempting to attach the fund by arrestment, which diligence

ran be of no efficacy, except upon the assumption that Halley had been reinstated

n his original right to the fund, and it had thereby come to be again vested in

bim, for it is only as through Halley, and in his right, that the fund could be

reached by the diligence of his creditors. In any question with such parties, the

trustees have the benefit of the completed right of the trustee in the sequestration,

which was good against Halley, or any one claiming through him, and into which

right they were assigned.

" It is thought to be no sufficient answer to this to say, that Adam or any other

creditor, seeing that the sequestration was terminated by a composition-contract,

•od Halley discharged, were entitled to hold that the right of the trustee had

aeased, and that Halley was reinvested in his estate ; and that, finding the fund

'tanding in his name, with no intimation of any new transference of it by him,

y were warranted in relying upon it being his, and open to their diligence. It

J be, that where a sequestration is terminated by a composition-contract, the

•nal consequence is that the funds return to the bankrupt, and he is reinvested

in his original right ; but that is not necessarily the case. On the contrary, mat-

rs may be arranged in the way which here actually took place. The sequestra-

id estate may never fall back into the person of the bankrupt. The trustee's

right may be transferred to others for behoof and security of the creditors and

cautioners, and the reinvestiture of the bankrupt, thereby prevented. Anil this

being so, it is the business of individuals contracting or dealing with the bankrupt

to ascertain how the facts stand; and if they do not, they have themselves to
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No. 51. There is a complete conveyance and assignation by the trustee and commis-

sioners of all the sequestrated estate to certain persons primarily for behoof of the

» . ' ' ' cautioners, who were to guarantee payment of the composition offered by the bank-

M'llobbic rupt. The sequestrated estate was at that time vested in the trustee—not in the

bankrupt—and this conveyance is completed before the sequestration is recalled,

and is a condition on which the recal proceeded. I am of opinion that the right

and title of the trustee having been effectually made over to the respondents, no

right or title to the fund in qnestion, after the recal of the sequestration, emerged

to the bankrupt, which can be available to any subsequent creditor as a ground of

arrestment, or of any other diligence. Intimation to the bank was not necessary

as against the bankrupt, for the right had passed to the trustee, and had been by him

assigned and conveyed. The right of the respondents is as good as if they had

obtained an assignation from the trustee in the course of realizing the seques

trated estate. It is quite true that a recal of a sequestration under the former

statute, on a composition-contract, did, generally speaking, vest the bankrupt again

in all the property which the trustee had ; and that ground of claim, if followed by

possession by the bankrupt, and if the assignees had chosen to neglect their rights

and interests, and permit such possession, might be sufficient to enable subsequent

creditors to attach such funds. Or again, if no notice had been given to the bank,

a payment by them bona fide to the bankrupt after recal might have been pro

tected ; but these cases are not before us. The assignees claim the fund as validly

conveyed to them by the assignation from the trustee. I am of opinion that that

assignation was effectual ; and the bankrupt having been previously divested by

force of the statute, there was no necessity for intimation to the bank, in whose

books the sum stood in the name of the bankrupt. This being so, and the right

to the fund being carried by the assignation, the diligence of arrestment was in

effectual and inoperative, as the sum did not belong to Halley.

I am of opinion, therefore, that we should refuse the reclaiming note.

Lord Medwvn.—I am of the same opinion. In this multiplepoinding there

are two claimants on the fund in medio—a sum lodged by David Halley in his

own name in the Commercial Bank prior to bis sequestration in May 1827. It is

claimed by M'Robbie and Gowans, who state that Halley and his creditors agreed

to settle by way of composition, and that it was part of this transaction that the

estate, heritable and moveable, of tbe bankrupt, should be made over to them as

trustees for the cautioners for the composition, and the reversion was to go to Mrs

Halley for herself and children. Accordingly, in January 1828, while the seques

tration still subsisted, the trustee, with consent of the commissioners and Mr and

Mrs Halley, made the conveyance to them in these terms and for these purposes.

On the other hand, the fund is claimed by Mr Adam, a creditor of Halley's, ia

virtue of an arrestment used by him in the hands of the bank in 1836 ; and while

this diligence is unobjectionable in itself, he maintains that it secured this as a

blame. In the present instance, from the nature of Adam and Brown's connexion

with the bankrupt, it can hardly be supposed that the partners of the company

were nit aware of the terms on which the composition had been agreed to. Bnt,

granting it were otherwise, the Lord Ordinary, for the reasons he has as

signed, thinks that Adam's claim cannot be sustained in competition with that of

the trustee.'-
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sum due to Haliey, and of course liable for his debts, which had not been taken No. 51.

possession of by tbe cautioners, and who had not so much as intimated their assig-

• l i i t. L- • •. -ILL rJ"n- 17, 1845.

nation to tbe bank, io support this view, it was maintained that the process <» ,.\,|HU, v.

sequestration was merely a burden on the bankrupt's right; so that, when the M'liubUie.

sequestration was recalled as to the property which was sequestrated, the bank

rupt's right revived, and he was reinvested in it, just as if no sequestration had

erer occurred. This happened in April 1828, when the process of sequestration

was recalled ; and thus the arrestment subsequent in date, for Halley's debt was

food. But I do not hold that sequestration merely operates as a burden on the

bankrapt'9 right. The act of sequestration transfers to the trustee the full pro

perty of ill moveable subjects. This fund was vested iu the trustee by the act

ef tbe law, without assignation ; and when the sequestration was put an end to,

and when the bankrupt would, of course, be reinvested, or in titulo to be so, (as

tbe case may be,) with his own property, in so far as then in the hands of the

trustee undisposed of, tbe bankrupt clearly in the present case could acquire no

property which had been previously three months before the subject of convey

ance by the trustee ; and not merely disposed of by the trustee, but with the con

sent of the bankrupt himself, and as the condition on which he obtained his dis-

darge. These trustees held this property not by conveyance from the bankrupt,

tat by a conveyance from the trustee, who was at the time fully vested in the

fond, with the consent of the commissioners ; and although it may be that the title

"* wt completed by intimation to the bank at the time of the conveyance, fur

the ben of all reasons, that it was fraudulently concealed by Haliey from his

cnditsn, yet this would affect only rights flowing from the trustee or the bank,

but dm one from the bankrupt. And the title is now complete by production of

lie claim jn this process ; and, at all events, the right was such as might be com

pleted if there was no mid-impediment, and quite sufficient to protect the fund

Iron being carried oft' as a part of tbe funds of Haliey by a creditor of Haliey.

Hm it clearly was not, as it was not in the person of the trustee when the seques

tration was recalled, when it is alleged the estate at that period in the person of

tbe trustee became the property of the bankrupt. In short, he was divested of

"in! fund when his estate was sequestrated, and he never whs either specially or

v implication reinvested in it—it having been assigned to the other claimants

prior to this by the trustee when in full right of it.

I am for adhering to the interlocutor.

Lord Monckeiff.—I have come to the same conclusion. I am perfectly

satisfied with the grounds of the Lord Ordinary. It is clear that under the old

bankrupt statute, tbe effect of tbe discharge was to reinvest the bankrupt in his

"late ; there can be no doubt upon this point. This, however, cannot alter the

pretest case, as the whole estate had been made over by the trustee before the

bankrupt was discharged, and while he was in titulo to do so. The effect of

sequestration is to divest the bankrupt of his estate, and to vest it in his trustee—

it is not a mere burden upon the original right of the bankrupt. It is true there

ire cases where, after sequestration, a bankrupt may follow out a right of action,

bat that is because the trustee does not choose to take it up. I consider that this

assignation by the trustee was effectual without intimation. It has been said that

Mr Adam was in knowledge of the trust-right. I do not think that this is mate

rial. There are cases in which knowledge might be of consequence. Suppose
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No. 51. thai the bank had paid away the money while in knowledge of the truHt-right.This is the description of case in which this element might have been of importance,

».i'._ J ' but there is no such case here.

M'Uobbie. Lord Cockburn.—I am of opinion that the interlocutor is right ; and this

upon the grounds on which the Lord Ordinary has placed it.

The bankrupt was divested of the fund in question, as of all his funds, by the

sequestration ; and the question is, was he ever so reinvested as that his property

could be attached by the diligence of future creditors ? I think he was not.

Before the sequestration was recalled, or the bankrupt discharged, and while his

whole property was vested in the trustee, an arrangement of a perfectly legal cha

racter was made, by which, so far from reassigning to the bankrupt, the funds were

conveyed to the cautioners for his composition, with a destination of the rever

sion, if there should be any, to his wife. The mere facts, that after this the

sequestration was recalled, and the bankrupt discharged, implies no reinvestiture

of him. If it did, this would equally be implied in every case where a conveyance

of the estate to a third party—such as composition sureties—had taken place

under the sequestration—a result contrary to the understanding, and indeed to

the positive contract, in innumerable cases.

It is said that there was no intimation to the bank of the assignation to the

cautioners and the wife. But if it be true that the bankrupt had been divested,

there was no necessity for, *ad indeed no competency in, any such intimation.

If the property belonged to the creditors, and was held by the trustee for their

behoof, had they not power to give away what was their own ? If their doing so

be illegal, a different sort of a case would arise. But the arrangement is admitted

to have been quite correct. And if it be, I cannot comprehend how a conveyance

by the creditors to the sureties can operate as a reconveyance to the bankrupt.

That this money had been allowed to stand in his name at the bank, is immate

rial. A bankrupt may have had property scattered in his own name all o\er

the world. But the sequestration vests it all in the trustee ; and, if it be disposed

of under the sequestration, the recall of the sequestration will not make it his

again. It is said that his radical right revives. So it does, quoad whatever pro

perty remains ; but it does not revive to the effect of undoing the composition-

contract, and giving him a title to whatever may happen to have been left stand

ing in his name, but which had undoubtedly fallen under the sequestration.

The case of a discharged bankrupt being allowed to resume possession of wbat

was once his property, and to mislead strangers by dealing with it as his own,

is not before us, because no such facts occurred.

As there was a defect in the bankrupt's title, and Mr Adam has thus arrested

what did not belong to bis debtor, it is unnecessary to consider the objection that

he was aware of this defect. His ignorance could not create a title in the bank

rupt. If any thing were to depend, however, upon his knowledge, the fact would

require to be ascertained.

The Court accordingly adhered, with additional expenses.

James Adam, W.S.— David Grat, S.S.C Agents.
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Mrs A. W. Mackenzie, Petitioner.— Cook. No. 52.

Curator Bonis—Process.—Where a person, who was of imbecile mind, had^J"- '.

presented a petition and complaint for the removal of a party who had been ap-

pointed her curator bonis, the Court refused to appoint a curator ad litem, inti- Millar v.

mating that the proper course was to present a regular petition for the appoint- Oliphant.

inest of an interim curator bonis for the purpose of insisting in the application.

Mrs A. W. Mackenzie presented a petition and complaint to the Jan. 21, 1845.

Court, for the purpose of having a party who had been appointed curator 2d Division,

bonis to her removed, in consequence of his not having complied with T.

the regulations of the Act of Sederunt, and for obtaining an accounting

with him for his intromissions. It was stated in the body of the petition,

that the petitioner being still incapable of transacting business, it would

be necessary that, at the moving of the petition, a curator ad litem should

be appointed to her.

Lord Justice-Clerk.—We cannot appoint a curator ad hanc litem on a mere

nwiomt the bar, and on a party's own averment that she who has presented this

pttitioB is nevertheless unable to manage her own affairs. Yon must present a

r*g'ua petition for a curator bonis. You will find a case of Lamb to this precise

effot.

Of a subsequent date, a petition for the appointment of an interim

curator bonis, for the special purpose of insisting in the above applica

tion, was presented by a daughter of Mrs Mackenzie, accompanied by

a medical certificate that she was incapable of managing her own

affairs.

Dumdas and Jamieson, W S—Agents.

William Miller, Pursuer.—Lord-Advocate M'Neill—Buchanan. jJo. 53.

Francis Oliphant, Defender, Rutherford—Macfarlane.

Proof.—Qualified Admission.—Where a defender had made a qualified judicial

admission, circumstances in which the Court held that the qualification did not

prevent them looking to the evidence in process, and disposing of the case as one

on proof.

Sequel of case reported March 7, 1843, ante Vol. V. p. 856, which Jan. 21, 1845.

we* 2d Division.

By interlocutor of the Court of 7th March 1843 it was found, that the M. Kohei-twn.

T.

defender Oliphant " cannot be prevented from enquiring into the charac

ter and reality of the transaction to which the said deed (the disposition)

relates; and that in doing so, he ought not to be restricted to the writ
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No. 53. or oath of the pursuer." Oliphant did not avail himself of this judgment

~T~" by tendering any further evidence, but renounced probation.

Miller v. John Miller, the original pursuer of the action, having died, his son

oiipiiant. William was sisted as a party to the process.

The Lord Ordinary pronounce! this interlocutor—" In respect no

objection was stated by the defender to the title of William Miller to

insist in this action in place of the deceased John Miller, his father, sists

the said William Miller as a party, and sustains his title accordingly ;

and on the merits, both parties having renounced further probation, finds,

that the price and value of the subjects was fixed by the disposition

granted by the late John Miller to the defender Francis Oliphant, at the

sum of £1:20 ; finds, that although the said disposition bears that the said

price was paid, and discharges the same, yet that the defender admits that

no money was advanced by him at the date of the said disposition beyond

the sum of £35, and that the whole of his advances, as on 16th March

1842, amounted to the sum of £49 : 0 : 6£; and finds, that he denies

that there was any sale, alleging that the said disposition was truly

granted as a security for his advances only to the amount foresaid: finds,

that the defender took infeftment on the said disposition on the 19th of

September 1839, and the same was recorded on the 23d of the said

month, thereby adopting the said sale, and setting himself forth to the

public as proprietor of the said subjects, which became adjudgeable for

his debts : finds, that by interlocutor of the Second Division of the

Court, the defender was found not to be prevented from enquiring into

the character and reality of this transaction, and that in doing so, he

ought not to be restricted to the writ or oath of the pursuer; but finds,

that the defender having renounced probation, the evidence in process

does not establish his allegation, but on the contrary, the said evidence,

independent of the terms of the disposition and fact of infeftment, and

more especially the letters from the defender to his grandfather, the said

John Miller, dated 7th January, 14th and 21st December 1841, go to

establish an actual sale to the defender, and to show that he, as owner of

the property, attempted to sell the same for his own behoof ; and there

fore decerns for the sum of one hundred and twenty pounds as the price

of the subjects sold to the defender, and with interest, under deduction

of the foresaid sum of forty-nine pounds and sixpence-halfpenny, with

interest from the date of the advances, reserving any objection compe

tent to the pursuer to the amount of the said advances beyond the sum

of forty-nine pounds credited in the libel, and allows decree to go out in

the mean time to the extent of seventy pounds, and decerns : Finds the

pursuer entitled to expenses."

Oliphant reclaimed and argued, That the statements he had made with

regard to the transaction, were to be taken either as a whole and with

the qualifications adjected to them, or not at all. While he had admitted

that, at the date of the disposition, only £;;5 had been advanced by him,
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be bad at the same time stated that no sale had taken place, but that the No. 53.

subjects had merely been disponed to him by the pursuer in security of

, . , * * Jan. 21, 1845.

his advances. Mmer v

Miller answered, That he was entitled to take the admission made by Olipbant.

the defender without the qualification, in respect that the latter was con

tradicted by the disposition and by the correspondence between the par

ties, which instructed that a sale bad taken place.

Lord Justice-Clerk.—We formerly allowed the defender to prove the true

character of the transaction, but both parties have renounced probation, and how

does the case stand ? The defender has referred to a class of cases where the

only evidence of a fact was an admission on the record, and contends that we can-

rot take bis admission without his quantitation. This case, however, is very

different from those quoted. The defender says, that the transaction here was

not a sale, bnt only a loan ; but when we allowed him to prove this, he did not

anil himself of the permission. There is evidence in process which contradicts

bis qualification. This case is one of proof. Both the disposition and the cor-

rcipoodence clearly establish that there was a tale. The question then comes to

W, whether the price has been paid, and the defender admits that he did not

•tateeto the pursuer the full sum of £120.

Lou Medwyn.—I am of the same opinion. I would have had some diffi-

c,ltJ c» teconnt of the rule that a judicial admission roust be taken along with

in qualification, had it not been that the correspondence appears to me to estab-

™ that there had been a sale.

LmsMoncreiff.—I concur. We remitted the case back to the Lord Ordi-

"■Jjlo allow the defender to prove that the transaction had been merely a loan.

°°t not having done so, I think that the Lord Ordinary's interlocutor is right.

J think that the disposition and correspondence clearly establish that a sale bad

taken place.

Loan Cockburn concurred.

The Court adhered.

Johm Leishman, W.S.—John Henderson, S.S.C.—Agnus.

Authoritiesfor Defender Carnegie, Feb. 22, 1825, S S. & D., p. 566; Gray

'•Monro, Dec. 10, 1829, 8 S. & D. 221 ; Grierson v. Thomson, Jan. 14, 1830,

8S.4 D. 317 ; Baird, June 21, 1827, 5 S. & D. 820.
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No. 54. G. O. Gardner, Pursuer G. G. Bell—E. S. Gordon.

Jan. 23~1845. Trinitt House of Leith, Defenders Rutherfurd—E. F. Maitland.

Ganlner v.

Trinity Houie Superior and Vassal—Non-entry— Corporation— Title to Pursue.—Certain

lands were acquired by an hospital by disposition in 1735 to its office-bearers and

their successors in office, in which they were infeft base ; after a considerable

period (subsequent to the death of the office-bearers in whose name infeftment

had passed) the hospital, as a corporation, sold the superiority of the lands, as

signing to the purchaser the unexecuted procuratory, and excepting from the con

veyance the base infeftment as a right of property belonging to the hospital in its

corporate capacity : In a declarator of non-entry brought by the superior,—Held

(I.) That the superior was not entitled to challenge the base infeftment as not

constituting the hospital the vassal in its corporate capacity, because this right of

the hospital to the property in that character was expressly saved and reserved in

gremio of the superior's own title ; and as the superiority title itself was derired

from the hospital as a corporation, the superior could not challenge its right a» a

corporation under the disposition 1735, without thereby impugning his own title:

(2.) That the lands having been disponed to the office-bearers of the hospital anil

their successors in office, the superior was not entitled, on their decease, to insist

for a composition as on the entry of a singular successor.

Jan. 23, 1845. By disposition, of date 3d January 1735, Mrs Marion Evanson, the

2 jT proprietrix of certain lands which she held of the Crown, on the nar-

Lord Ivory, rative that Robert Innes, now present master, Andrew Fowler, now as

sistant, and Robert Angus, now present treasurer to the Trinity House

of Leith, for themselves, and in name and behalf of, and as representing

the haill other masters and members of the said House, had made pay

ment to her of a certain price, disponed the lands to and in favour of the

" saids Robert Innes, Andrew Fowler, and Robert Angus, for them

selves, and in name and behalf of, and as representing the haill other

masters and members of the said Trinity House, and for and to the use

and behoof of the poor thereof, and their successors in office, and their

heirs and assignees whatsoever." The disposition contained an obliga

tion " to infeft and seise the saids Robert Innes, and the other persons

before named, for themselves, and in name and behalf of, and for and to

the use and behoof foresaid, and their foresaids, on their own proper

charges and expenses, and that by two several infeftments and manners

of holding;" with procuratory of resignation in favour of the "said

Robert Innes and the other persons before named, for the use and be

hoof aforesaid, in property and superiority as said is," and precept ot

seisin to be given, " by deliverance to the saids Robert Innes, Andrew

Fowler, and Robert Angus, or any of them, or to their attorney, &c, of

earth and stone of the grounds of the said lands." Upon this disposition,

seisin, dated January, and recorded March 1735, was given to the "said

Andrew Fowler, for himself, and in name and behalf of, and as represent
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inf the hail I other masters and members of the said Trinity House, and No. 54.

(o the use and behoof thereof." „
Jan. 23 1844.

Upon this title the Trinity House possessed the lands for nearly a cen- Gardner v.

tury. On 26th May 1812, the superiority of the lands was sold by the ^r£',%Hou"

Honse to Alexander Young of Harburn, W.S., the disposition being

granted hy " John Hay, master of the corporation of the Trinity House

of Leith, Thomas Grindlay, assistant-master, and Robert Bruce, depute-

master of the said Trinity House, for ourselves, and in name and behalf

of, and as representing the haill other members of the said House, erect

ed by royal charter into one body, corporate and politick, by the name

and style of the Master and Assistants of the Trinity House of Leith, in

the county of Edinburgh, and by that name empowered to purchase and

acquire, alienate and dispone, lands, tenements, and other subjects."

The disposition contained an obligation of warrandice by " the said

incorporation," but excepted from the warrandice the seisin of 1735,

which infeftment " is still held base of the representatives of the said

Marion Evanson, mediate superiors thereof, no resignation having follow

ed in the hands of his Majesty, in virtue of the procuratory of resignation

» ta« said disposition (by Mrs Evanson,) and no confirmation of the

aid infeftment having been expede." The disposition further contained

tbistfose of assignation :—" And farther, we the said John Hay, Tho

mas Grindlay, and Robert Bruce, (over and above the superiority here-

V disponed, under which we are to continue to hold the property of the

Elands in blench farm, in virtue of the base infeftment above-men-

twnedinour favour, following on the precept in Marion Evanson's dis-

PMOoo, and excepted from this conveyance, and reserved in our per

son*,) hereby assign, convey, and make over to, and in favour of the said

Alexander Young and his foresaids, as having now right to the superiority

store disponed, the blench duties and services payable to the Crown vas

al hy the foresaid Incorporation of Trinity House, for and on account of

Aforesaid base infeftment;" and particularly in and to the unexecuted

procuratory of resignation contained in the said disposition by the said

Marion Evanson, " to the end that the said Alexander Young and his

foresaids may in virtue of the said unexecuted procuratory of resignation.

sore readily obtain from the Crown a charter of resignation of the said

toids, under the burden of the foresaid instrument of seisin in our

■"our."

Mr Young having taken out a Crown charter, disponed, on 27th June

'*! 2, part of this superiority to Alexander Marjoribanks of Marjoribanks,

tot excepting from the warrandice contained in the disposition, " the

'Mttument of seisin (1735) of the property of the lands above disponed,"

^signing to Mr Marjoribanks the precept of sasine contained in the

charter. On this assigned precept Mr Marjoribanks was infeft, his seisin

containing the above exception.

In 1813, Mr Marjoribanks granted a charter of confirmation in favour
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No. 54. of " John Hay, then master, Thomas Grindlay, then assistant-master,

Jan «J^s4,5 an(* ^0Dert Bruce, then depute-master, for themselves, and as represent-

GHrdn»r v. ing the haill other masters and members of the corporation of the Trinity

uFlleith*"**' House, and their successors in office, and their assignees and disponees,"

confirming the disposition by Marion Evanson, and the seisin thereon of

1735—the entry of singular successors being therein taxed at double the

blench duties.

In 1817, Mr Marjoribanks conveyed the superiority to himself in life

rent, and his eldest son, Alexander Marjoribanks, junior, in fee, with the

exception from the warrandice, " of the whole feu rights and infeftments

of property of the foresaid lands, granted by me and my predecessors and

authors, to the feuars and vassals thereof;" and a Crown charter and in-

feftment followed thereon. There were various other transmissions of

the right, bringing it at last into the person of Mr Thomas Mansfield, as

trustee on the sequestrated estate of Mr Marjoribanks, junior—in all of

which titles the subjects were described in the same way.

Mr Mansfield having made up a title, in 1828 sold the superiority to

Mr G. O. Gardner, the warrandice clause in the disposition by Mr

Mansfield, excepting " the feu rights or infeftments of property of the

said lands, granted by me and my predecessors and authors to the different

feuars thereof, without prejudice to the said G. O. Gardner to quarrel or

impugn the same upon any grounds in law, not inferring warrandice

against me and my foresaids." Infeftment followed on this disposition

in favour of Mr Gardner, who thereafter expede a Crown charter of con

firmation.

Mr Gardner then, as superior, brought an action of reduction, impro-

bation, and declarator of nonentry, against " the master and assistants

of the Trinity House of Leitli, and John Smith, master of the corporation

of shipmasters in Leith, now known by the name and style of the • mas

ters and assistants of the Trinity House of Leith,' William Dick, assistant

master, and John Cochrane, depute-master, and Joshua Richmond, secre

tary or clerk of the said corporation, for themselves, and in name of, and

as representing the whole other members of the said corporation."

In the action the pursuer called for production, 1st, of the charter of

confirmation of 1813, granted by Mr Marjoribanks; and, 2d, The seisin

of 1735 in favour of Andrew Fowler. Certain reasons of reduction, in

regard to this seisin, which were set forth in the summons, were subse

quently passed from by the pursuer, under reservation of " all pleas com

petent to him with reference to the nature and effect of the said sasine,

and all objections to the alleged right of the defenders to hold the said

sasine as a sufficient and effectual feudal title in favour of the incorpora

tion of the Trinity House." In regard to the charter of confirmation by

Mr Marjoribanks, it was set forth among the reasons of reduction, that

it was inept and null, in respect it confirmed " the foresaid instrument

of sasine, and that not in favour of the party in whose favour it bears to
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have been taken, but in favour of 'John Hay, master, Thomas Grindlay, No. 54.

assistant-master, and Robert Bruce, depute-master, for themselves, and, „. .„,,.

as representing the haill other masters and members of the Corporation Gnrdn-r v.

of the Trinity House, and their successors in office, and their heirs, and 0* t^J^ "°**

disponees." " And, further, that it taxed " the entry of singular succes-

iors of the said Trinity House at double the blench duty, the first year

of their entry thereto, while the disposition, in virtue of which the de

fenders, or their predecessors in office, claimed right to the said lands,

contained no such taxation of the entry of singular successors." The

summons further concluded, that should the defenders produce a title to

eiclude the pursuer from the right of property, it should be found and

declared that the lands " have been in non-entry by and since the death

of the vassal or vassals who stood last vest and seised therein, holden of

the pursuer or his predecessors, as immediate lawful superiors thereof;

and, through the failure of the lawful heirs or purchasers thereof, to ob

tain themselves served, retoured, entered, and infeft in the same."

An objection was taken by the defenders to the pursuer's title, which

was repelled by the Court, (see Report of Feb. 9, 1841, ante, Vol. III.

\). d!4,) who remitted to the Lord Ordinary to proceed, " without pre

judice to any plea on the merits founded on these objections."

On the merits the pursuer pleaded ;—

1. The instrument of seisin expede in favour of Andrew Fowler, can

not be founded upon as a proper investiture in favour of the defenders as

a corporation, in the lands described in the summons: (1.) because, at

its date, the members of the Trinity House were not a corporation ; and

(2.) because, even if they then were a corporation, the precept and in

strument of seisin were expressed in favour of Andrew Fowler as an in

dividual, or, at all events, as trustee for the other members, and for be

hoof of the poor of the Trinity House.

2. The charter of confirmation sought to be reduced is inept and null :

l»t, in respect it confirms the said instrument of seisin not in favour of

Andrew Fowler, in whose favour it bears to have been taken, but in fa-

Tour of certain other parties, " for themselves, and as representing the

uanl other masters and members of the Corporation of the Trinity House

of Leith, in the county of Edinburgh, and their successors in office, and

heir heirs and disponees :" 2d, At least the said charter of confirmation

1 inept and null, and not binding upon the pursuer as a singular succes

sor of the granter, in respect it taxes the entry of singular successors of

the said Trinity House in the dominium utile of said lands at double the

blench duty the first year of their entry to the said lands, while there is

no such limitation of the superior's right in the other titles constituting

(be investiture of the superior, or of the vassal in said lands.

3. The lands ought to be declared in non-entry from and since March

1829, (the date of the Crown charter in favour of the pursuer,) being

T
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No. 64. long subsequent to the date of tbe death of Andrew Fowler, the last vas»

t ^T^o.ie sal infeft therein.
J»n. 23, 1845.

Gardner ». The defender pleaded ;—

of Leith °U,e *' ^ne Pursuer '8 barred, personali exceptione, and by the terms of

Ins own titles, from objecting to the seisin of 1735 as a good infeftment

in favour of the Trinity House as a corporation ; and also from challeng

ing the charter of confirmation granted by Mr Marjoribanks to the Tri

nity House in 1813.

2. The defenders are not bound to acknowledge him as superior, ex

cept in terms of their agreement with his author, by which they were

recognised as vassals infeft as a corporation, and were to receive charters

of confirmation as such from the superiors.

3. The Trinity House was a legal corporation at the date of the seisin

in 1735, and that seisin was a good infeftment in their favour as a corpo

ration, by virtue of which they have ever since continued as vassals infeft

to hold the property of the lands under the parties who have successively

acquired the superiority.

4. Although the charter of confirmation in 1813 was superfluous and

unnecessary, inasmuch as the corporation had already a base infeftment

in the property, flowing directly and immediately from Mrs Evanson,

the author both of Mr Marjoribanks and the pursuer, it had the effect of

curing all objections to the seisin, if any such had existed.

The Lord Ordinary pronounced this interlocutor :—" Finds, Imo,

That by disposition, dated 3d January 1735, Mrs Marion Evanson, be

ing then vested in the plenum dominium, both property and superiority,

of the lands in question, disponed and conveyed the same to and in favour

of Robert Innes, therein designed ' now present master,' Andrew Fow

ler, therein designed * now assistant,' and Robert Angus, therein design

ed • now present treasurer to the Trinity House of Leith, for themselves,

and in name and behalf of, and as representing the haill other masters

and members of the said Trinity House, and for and to the use and be

hoof of the poor thereof, and their successors in office,' with obligation to

infeft * by two several infeftments and manners of holding ; the one

thereof to be holden of me, the said Marion Evanson, and my heirs and

successors, in free blench, for payment of a penny Scots money, &c, and

the other, &c, from me and my foresaids, of my immediate lawful supe

riors thereof,' &c. ; and the said disposition contained procuratory of re

signation and precept of sasine, with other usual and necessary clauses :

2d, That upon the precept contained in said disposition, whereby sasine

was authorized and directed to be given ' by deliverance to the saids Ro

bert Innes, Andrew Fowler, and Robert Angus, or any of them,' the said

Trinity House took infeftment in the said lands, conform to instrument

conceived in favour of the said Andrew Fowler, therein designed ' pre

sent assistant,' ' for himself, and in name and behalf of, and as represent

ing the haill other masters and members of the said Trinity House, and



COURT OF SESSION. 291

to the use and behoof thereof;* and which instrument bears date 8th Ja- No. 54.

auary and 5th March, and was duly recorded in the particular Register "—

of Sasines at Edinburgh, 7th March 1735: 3d, That by virtue of the G»rdn»r ».

foresaid title, whereby the property and superiority of the said lands came T' 'nuv HoUM

to be separated, the latter remaining upon the personal right in the above

disposition, the said Trinity House continued in full possession and en

joyment of the whole subject, both property and superiority, down to

26th May 1812, when, by disposition subscribed and executed by John

Hay, therein designed ' master,' Thomas Grindlay, therein designed

' assistant master,' and Robert Bruce, therein designed * depute master

of the said Trinity House, for themselves, and in name and behalf of,

and as representing the haill other members of the said House,' they sold

and disponed to and in favour of Alexander Young, W.S., ■ the right of

superiority, or dominium directum,' of the foresaid lands : 4th, That by

the said disposition, the said Trinity House, acting through their office

bearers before named, expressly excepted from the warrandice, and

rejerred in their own favour, the foresaid instrument of sasine, ' proceed

ing upon the precept of sasine contained in the disposition in their favour,

node and granted by Marion Evanson ;' which infeftment is therein

described as being * still held base of the representatives of the said

Marion Eranson,' &c, ' declaring, that we and our foresaids shall only

bebouodin absolute warrandice of the superiority of the said lands, so

far a tie same is holden in capite of the Crown, and no further,'—it

being expressly provided, that under the superiority • hereby disponed,

weare to continue to hold the property of the said lands in blench farm,

in virtue of the base infeftment in our favour following on the precept in

Marion Evanson's disposition, and excepted from this conveyance, and

reserved in our persons;'—and the said Trinity House, by their office

bearers foresaid, accordingly conveyed and assigned to, and in favour of

the said Alexander Young, ' as having now right to the superiority

shove disponed, the blench duties and services payable to the Crown

n«tl by the foresaid incorporation of Trinity House, for and on account

of the foresaid base infeftment, and that from and after the date hereof.'

5th, That moreover, by the said disposition, the said Trinity House,

acting through their office-bearers foresaid, specially assigned to the said

Alexander Young ' the unexecuted procuratory of resignation contained

in the foresaid disposition made and granted by the said Marion Evan-

sat,' &c, ■ to the end that the said Alexander Young and his foresaids

tjt, in virtue of the said unexecuted procuratory of resignation, more

readily obtain from the Crown a charter of resignation of the said lands,

■Jtt the burden of the foresaid instrument of sasine in our favour.'

'"■&, That, it was exclusively under and by virtue of this disposition from

the Trinity House, and the assignation to the unexecuted procuratory of

Marion Evanson, therein contained, and not otherwise, that the said

Alexander Yonng, and the various parties acquiring from him, subse-
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No. 54. quently completed the superiority titles ; and the present pursuer,

J sTTsiS except'ng under the titles so completed, and now come by progress into

Gardner ▼. his person, has never had, and has not at this moment, any ground of

of Leitb °UM rMJu*» as superior, to that portion of the lands (originally conveyed by

Marion Evanson to the Trinity House) which is here in question :

Finds that, in these circumstances, and without now enquiring whether,

at the date of the original conveyance by Marion Evanson aforesaid, the

said Trinity House was in strictness entitled to the character and privi

leges, in all points, of a proper body corporate, the pursuer cannot be

heard to challenge the property title now vested in the defenders, see

ing that the right of said defenders, as corporate vassal in the lands, is

not only expressly recognised and saved in grsemio of the superiority

title on which his own right depends, but that, in truth, the said superi

ority title itself having been derived solely through the defenders, (who

bad no other right thereto than what they had acquired, and all along

held under Marion Evanson's disposition, as the common root of title

both to property and superiority,) he cannot impugn their right to the

property without necessarily exposing the right of superiority flowing

from them to a corresponding objection, and thereby cutting the branch

on which his own right hangs. Separatim, Finds that it would, at any

rate, not avail the pursuer, in the present process of reduction and non-

entry, so far as he insists in it to the effect of enforcing a claim to com

position from the defenders as on the entry of a singular successor,

although it were to be held that the property title founded on by them

was formerly inept and inhabile as a title to the corporate persona, inas

much as the investiture completed in Andrew Fowler, as an office-bearer

of the corporation, and which the pursuer no longer impugns as having

been sufficient originally to fill the fee, was, at all events, a good investi

ture in himself and his successors in office, for the corporate behoof, and,

as such, capable of being, at any time, taken up by the said Andrew

Fowler's official successors as being, in that view, quodammodo heirs of

provision on the fall of the investiture, and the defenders have stated

their willingness, rather than litigate now, to take an entry on this

footing, upon payment of the usual relief as heirs, which would—the

holding being free blench—amount only to a year's blench duty:

Finally, as regards the objection stated in the seventh reason of reduc

tion to the charter of confirmation granted by Alexander Marjoribanks,

one of the pursuer's authors, viz. that the same is ' irregular and inept,

and not binding upon the pursuer as a singular successor of the said

Alexander Marjoribanks, inasmuch as it taxes the entry of singular suc

cessors of the said Trinity House at double the blench duty the first

year of their entry,' Finds, that in the present case, where no question

is yet raised as to the entry of a singular successor, the sole question

being whether the Trinity House be itself in non-entry, it is unneces

sary at present to pronounce any deliverance ; reserving to the pursuer
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and his successors in the superiority, notwithstanding the said charter, No. 54.

all claims for composition or otherwise on the entry of singular successors, . rTToi «.

whensoever an occasion for such entry shall occur, and to the said singu- Gardner v.

lar successors their defences against the same, as accords: Therefore, fLH,H'U""

upon the whole matter, repels the reasons of reduction, and assoilzies the

defenders simpliciter from all and every the conclusions of the summons,

and decerns : Finds expenses due." *

• " Notk 1. It was urgently pressed upon the Lord Ordinary, that the for

mer judgment of the Court (9th February 1841,) repelling the objections to the

pursuer's title, excluded the main ground of decision, on which the present inter

locutor is founded. But the Lord Ordinary cannot think so. The judgment was

itself pronounced, expressly ' without prejudice to any plea on the merits founded

on those objections.' So that the title was sustained, only to the effect of meeting

the preliminary defence, as originally pleaded against satisfying the production,

and to the effect of altogether excluding the action, and thus stopping discussion

on the threshold.

"2. On the merits, if there be any thing in the pursuer's plea, that the de

fenders are not duly vested in the property it must equally follow, thut neither

were they Tested in the superiority when they executed the disposition in Mr

Viang's favour in 1812. For, if Mrs Evanson's disposition of both property and

superiority did not operate a conveyance except to the individual office-bearers of

the Trinity House therein named, nothing can be clearer than that the office

bearers who, at the distance of nearly a century, disponed to Mr Young, were

altogether without title. How could Mr Young, the moment he obtained and

accepted of his disposition from those office-bearers, as the recognised official re

presentatives of the defenders, have at once turned round upon its granters, and

dupsted their title to the property, to the effect now attempted by the pursuer ?

It teems very clear that he could not. And if he could not, neither can the

partner, whose superiority title traces back to, and rests wholly upon, the right

tons acquired by Mr Young ;—that right, indeed, in grsemio, recognising the

defenders as proprietors of the dominium utile, and expressly saving and reserving

their investiture under the base holding, and declaring that the superiority had

only been parted with ' under the burden of the instrument of sasine in our

favour.'

" 3. This is one satisfactory answer to the present action,—both as it concludes

for reduction of the defenders' titles, on the ground of their having no right

whatever in the property of the lands :—and also as it concludes for declarator of

non-entry, on the ground that the defenders are not in the proper feudal sense to

be considered as vassals in the subject. The investiture of superiority (in those

very titles by which it is itself originated and constituted) so recognizes and deals

with the defenders as vassals in the subordinate estate, that no one, at least,

depending upon that investiture as the sole ground of his own right, can repudiate

or deay effect to the right of the defenders.

"4. At all events it is plain, that even if, in strict feudal form, there should

chance to be a flaw in the defenders' investiture—viewing that investiture as one

in favour of the corporation—this can never touch the radical right to the estate,

which unquestionably belongs to the defenders as a body. Could Mrs Evanson,

far example, ever have disputed the right of the Trinity House, as the party

entitled under her own disposition to hold the property ? When Andrew Fowler

went out of office, could she have insisted against the Trinity House, by reduction

•nd non-entry, as if they possessed no right to the subjects? Could she, still

more especially, have refused to render public by continual ion in favour of the

Trinity House, or, at all events, of their office bearers for the time, the base right

which had been made up in Fowler's person, solely in his official character, and

for behoof of the body whose officer he was, and of those who might be his sue-
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No. 54. The pursuer reclaimed.

""' ' ' Lord Justice-Clerk.—I agree in opinion with the Lord Ordinary; and I do

Trinity Houaa not think it is possible to read the titles without corning to the same conclusion.

of Leitb. ^jrg Eyangon dispones in favour of the office-bearers of the Trinity House. It is

recognised as a corporation in the same way as many other old corporations, with

out it being possible distinctly to trace their origin. When the Trinity House

sell the superiority, no one can purchase it without taking it through the incorpo

ration. The matter is so fully embodied in the Lord Ordinary's interlocutor and

note, and as I agree with him in the grounds on which he rests his judgment, I

do not consider it necessary for me to state my opinion at length.

cessors in that office ? Could she have insisted, in any view, upon an entry—as

if by a singular successor, and with a corresponding composition—on every suc

cessive annual election of the officers of the Trinity House ? The principle which

ruled the case of Campbell, 28th June 1843, would at once have afforded an

answer to any such extravagant demand. And what is the pursuer now, but a

party standing in the precise same relation to the defenders in which Mrs

Evanson, if now alive, would have stood ? Unless indeed there be this difference,

that the pursuer—himself holding under an investiture wholly derived from the

defenders—must be still less in condition to deny the character and rights of the

body from whom his own title flows.

" 5, The Lord Ordinary has thought it unnecessary to decide, whether at the

date of Mrs Evanson's disposition in favour of the Trinity House, and of the

sasine following thereon, that body was in strictness entitled to the character and

privileges of a proper corporation. But if this had been requisite, he should bare

been strongly disposed, upon the evidence before him, to decide, even in that

question, for the defenders. The Trinity House has had persona standi as an

hospital, for centuries. Its existence in that capacity is established by the ancient

grants from the Crown in its favour—by the enforcement, from the earliest times,

of the corporate rights thereby conferred, even in so unfavourable a matter as the

taxation of strangers—(see Hospital of Leith v. Town of Kingborn, 11th Janu

ary 1576, Mor. 16651)—by decrees of Court, in its favour when pursuing by its

office-bearers—bv its uninterrupted and universal recognition as a public institu

tion—by the more recent charter in its favour confirming and renewing its rights,

which proceeds upon an express recital of its immemorial standing as a corpora

tion,—and the statute, 1st Geo. IV., c. 37, wherein it is in so many words

acknowledged by the legislature as a body which ' has for time immemorial exist

ed as a body corporate and politic'

"6. Finally, the Lord Ordinary is not sure but that, if it had been necessary

to go into other views of the case, the very shape and terms of the summons at

the pursuer's instance would not, per se, have been enough to exclude declarator

of non-entry. The pursuer there challenges and seeks reduction of the sasine in

Fowler's favour as an instrument which is and has been, ab initio, absolutely

null. But if it was thus null, then there has, down to the present day, been no

competent separation of the property from the superiority, and the feudal relation

of superior and vassal between the pursuer and defenders does not properly subsist.

It is true that, to get over this difficulty, the pursuer has minuted his desire to

depart from this branch of his summons. But the Lord Ordinary doubts whether

a change so radical, and which would go to alter the whole complexion and bear

ings of the case, can be allowed. He has not, however, to any effect rested bis

judgment upon this specialty. But it is right to keep it in view. And in the

meanwhile, it will be observed, that no amendment or alteration of the libel has

been allowed, so as practically to give effect to the change on the shape of the case

proposed by the pursuer."
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Lord Medwyn.—I am of the same opinion. I have nothing to add to the No. 54.

Lord Ordinary's judgment. Jan ~g45

Loud Moscreiff.—I concur in the Lord Ordinary's interlocutor. Hamilton v.

Lord Cocudrn concurred. M'Queen ■

Trustees.

The Court adhered, " but with the further reservation to the .pursuer in

any competent action to try the effect of the clause in the defenders' titles

taxing the composition on the entry of singular successors."

T. F. Ewaht, W.S.—William Lindsat, S.S.C.—Agents.

Atthoritiesfor the Pursuer.—Leslie v. M'Indoe, May 21, 1824, (3 Shaw, p.

»\! Gibson, July IS, 1710, (M. 5695 ;) Stair, 2, 3, 54 ; Dempster v. Seamen

rfDudee, (9 S. & D. ; Campbell v. Orphan Hospital, June 28, 1843, (ante, Vol.

V. p. 1278;) Castlebill, (M. 10275;) Nasmyth, (ibidem;) Marshall v. Tulloch,

!'i B. Sap. pp. 70 and 79.)

J*nu Hamilton and his Trustee, Pursuers.—SoL-Gen. Anderson— No. 55.

Deas.

M'Queen's Trustees, Defenders.—Moncreiff.

Bulmptcy—Cautioner—Compensation.—A debtor in a certain debt who

M counter-claims against his creditor, having for a long period failed to consti-

ntf totm, the trustees of the creditor (he having become bankrupt) enforced pay-

sett of the debt from a party who was cautioner therefor ;—Held that the debtor

'•a out entitled to claim from the bankrupt estate the full amount of his counter-

fkinis, on the ground that payment of the debt had been improperly enforced from

taentionerin disregard of these counter-claims, but that he was only entitled to

adividend rateably with the other creditors.

The late William M'Queen had employed Mr James Hamilton, W.S., jan. 24, 1845.

a Lis agent, and had incurred to him certain business accounts during

.1 %/^ 8 2d Division.

's*yeara from 1804 to 1813. Lord iTory.

Toe lands of Stoneyburn, the property of Robert M'Queen, (a brother T*

'■■■iiliam,') were purchased by Mr Hamilton at a public sale in tbe year

!-09, and Mr Daniel Hamilton of Gilkerscleugh became cautioner for

ferment of the price in terms of the conditions of sale.

Mr James Hamilton had found it necessary to bring an action of mul-

''plepoinding for the purpose of distributing the price of Stoneyburn

^ongst the creditors of Robert M'Queen. In this process it was found

■ the report of an accountant, that William M'Queen was entitled to

* preferred as a creditor on the price in Mr Hamilton's hand for the

jmof£270. An interim-decree having been issued for £150 of this

ion, Mr Hamilton, in January 1815, presented a suspension on the
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No. 55. ground of the debt due to him by William M'Queen in the business

, 2l~l845 accounts above mentioned. In answer to this suspension, William

H»uiiit..n v. M'Queen denied that he had incurred the accounts, and the Court (ad-

Triutew" " hering to a judgment of the Lord Ordinary) refused the bill, in respect

that there would still remain in Mr Hamilton's hands, after payment of

the sum contained in the interim-decree, more than sufficient to answer

all his claims.

Mr Hamilton having then objected to the accountant's report, and

made a claim upon his business accounts as against the sum reported to

be due to William M'Queen, an interlocutor was pronounced by the

Lord Ordinary, on 19th December 1815, finding that the sum of £270

was due to M'Queen's trustees, (he having died in the mean time,) but

" reserving to the pursuer the benefit of the claim made by him against

the deceased William M'Queen, in the event of his being able to ascer

tain that it is just."

William M'Queen had died in November 1815 in insolvent circum

stances, after having executed a trust-disposition (upon 16th January of

that year) for behoof of his creditors. The trustees under that deed paid

to his creditors various dividends, amounting in all to 7s. 3d. per pound.

In the year 1826, a reference was entered into by Mr Hamilton and

M'Queen's trustees with regard to his accounts and the balance due by

the late William M'Queen, but was allowed to expire without any deci

sion having been pronounced, and was not subsequently renewed.

In the year 1832, M'Queen's trustees, after doing diligence against

Mr Hamilton, and Mr Daniel Hamilton his cautioner for the price of

Stoueyburn, succeeded in recovering from the representatives of the lat

ter the remainder of the sum to which they had been preferred in the

multiplepoinding, after deducting what had been paid under the interim-

decree. The sum which was thus obtained by the trustees amounted

(after deducting the expense of diligence, &c.) to about £185.

Thereafter Mr Hamilton brought an action for the amount of his

accounts against M'Queen's trustees.

To obviate an objection which had been taken by the defenders, Mr

M'Innes, Mr Hamilton's trustee, sisted himself as a pursuer in the action.

Mr M'Innes also appeared in the character of trustee of Mr Daniel

Hamilton, the cautioner. >

After various discussions had taken place in the process, the Lord

Ordinary, on 15th January 184*2, found that Mr Hamilton was entitled

to decree of constitution, in respect of his accounts, to the extent of

£122 : 17 : 3, but reserved inter alia the question, whether Mr Hamil

ton was entitled to claim from M'Queen's trustees the full amount of this

debt—or whether he was only entitled to a rateable and pari passu divi

dend, along with the other creditors of William M'Queen ?

Mr Hamilton pleaded on this point,—That the defenders, M'Queen's

trustees, having improperly levied from the pursuer or his cautioner the
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sums due to William M'Queen out of the price of Stoneybum, without No. 55.

allowing compensation for the amount due under his accounts, his right . 94~1845

to which had been reserved by the Court, they were personally liable to Hamilton v.

the pursuer for payment of the accounts and repetition of the sums paid TrJ,",^" "

to tbem.

The defenders pleaded,—They were not in any circumstances liable

individually ; and if the pursuers' claim were to be sustained, he could

only be entitled to rank, along with the other creditors of William

M'Queen, for the sum that might be found due to him, and draw a divi

dend from the trust-funds corresponding thereto.

The Lord Ordinary upon this point pronounced the following inter-

locator :—" Finds, in respect the pursuer's trustee has now sisted himself

as a party, that any objection which may originally have lain to the suf

ficiency of the title is removed ; and on the merits, so far as regards the,

reserved question, whether the defenders ought to be subjected in a per-

■I'.ial liability for the pursuer's entire debt? Finds that there are no

grounds for so subjecting them : Finds, on the contrary, that the said

defenders, as trustees on the estate of the late William M'Queen, which

estate was confessedly bankrupt, and was accordingly made over to them

for the express purpose of being administered and distributed for behoof

of his whole creditors, are no further liable than to make good to the

pursuer, out of the same, a rateable and pari passu dividend along with

the other creditors effeiring to the amount of his debt : Finds, according

ly that the other creditors having hitherto received payments from the

defenders, to the amount in all of 7s. 3d. per pound on their respective

debts, as they stood at 16th January 1815, the date of the trust-deed, the

defenders will completely discharge all ground of legal demand on the

part of the pursuer, by making payment, in the first instance, of an

equalizing dividend to the like amount of 7s. 3d. per pound on the pur

suer's debt, such as it shall be shown to have stood at the said date of

16th January 1815, with legal interest on this dividend until the same be

paid, which (as appears from the admission of the defenders) there are

now in their hands sufficient trust-funds fordoing, and thereafter ranking

the pursuer pari passu with the other creditors on whatever balance (if

any) may remain over, after meeting all proper expenses of the trust, for

further distribution."

Mr Hamilton and his trustee reclaimed, and argued;—Had no pay

ment been made by the cautioner, the pursuer would have been entitled

"j plead compensation. He had stated this plea in the year 1815, before

William M'Queen's bankruptcy ; it had then been reserved by the Court,

Mid the plea was equally available to him after M'Queen's death and

bankruptcy, as it would have been before these events. But the trustees,

while in the knowledge that this plea was asserted by the pursuer, instead

"f seeking payment from him, had done diligence, and forced payment

from his cautioner, and were therefore liable in payment of the full
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J-n. 24, 1845.

No. 55. amount of the debt. It was now admitted that the trustees were in pos

session of £185 of trust-funds, so that in the event of the claim of the

pursuer being found to be good, there was a sufficiency of trust-funds to

meet it.

Lord Justice-Clerk.—I am quite satisfied with this interlocutor, which I

think stands upon clear grounds. Before we can sustain what is in effect a plea

of compensation, we must be satisfied that the state of the rights of parties admits

of it. The factB are, that Mr Hamilton being debtor in a part of the price of

Stoneyburn, objects to the claim of William M'Queen, and states a plea of com

pensation in respect of his accounts. The plea is reserved by the Lord Ordinary,

but Mr Hamilton never proceeds to constitute his claims. Years pass, and a sub

mission is entered into, but that is allowed to fall. At length the creditors being

tired of waiting, proceed against Daniel Hamilton, who was liable for the sum as

cautioner, and recover payment from him. He does not state the plea of compen

sation ; it may be said to have been competent and omitted. It is admitted by

the pursuer, that upon this state of the facts a plea of compensation is not admis

sible ; but it is said that the trustees having improperly got payment from the

cautioner of what they should not have got, they must be liable in repayment.

But a claim of compensation, not tiroeously insisted in, will not found a right

of repetition of money regularly and competently drawn under decree. These

claims of Mr Hamilton had never been constituted. There had merely been a

reservation of them in the multiplepoinding. That tbey had 8 cautioner to go

against, was one of the advantages which the trustees had, and of which they

were entitled to avail themselves. On what ground, then, can the pursuer claim

repayment of this sum ? As soon as it was paid into the trustees' hands, it merged

into the trust-funds. It could not be separately traced. As the pursuer is now

proceeding to constitute his claims by an ordinary action, he must proceed in the

ordinary way. They say—we will pay you, if a creditor, as we pay the other cre

ditors. It is just the common case of an action for payment against the trustees

of an insolvent estate. I see no reason for subjecting them on the ground that

they enforced improperly payment from the pursuer's cautioner.

Lord Moncreiff.—I am of the same opinion. Mr Hamilton neglected to

make good bis counter-claims ; and now, since a plea of compensation is no longer

competent, be must just be placed upon the same footing with the other creditors.

He is not entitled to get more.

Lord Cockburn concurred.

Lord Medwyn absent.

The Court accordingly adhered.

Robert Mackat, W.S John GiLLitrn, W.S.—Ag*nu.
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Lord Blantyre, Petitioner.—Rutherfurd—Dundas. No. 56.

William Dunn, Respondent.—Ld.-Adv. M'Neill— G. Bell. . I77o««
r Jan. 25, 1845.

Lord Blantjre

Interdict.—Circumstances in which a party was held to have committed a breach

of interdict, and ordained at liis own expense to restore matters to the state in

which they were when the interdict was intimated, and found liable in expenses,

I'M no punishment inflicted.

On 7th November last, Lord Blantyre obtained an interdict from the J»»- 25, 1845.

Lord Ordinary on the bills against William Dunn of Duntocher, prohi- i,td,tuiob.

biting him from " in aDy way altering, or interfering with," a certain N>

dam-dyke at Duntocher, forming part of certain subjects, of which he

was tenant under his Lordship. On Friday the 8th, Dunn instructed his

workmen to remove the dam-dyke in question, and they commenced

operations about noon of that day. The interdict was intimated to cer

tain workmen at Duntocher the same day about two o'clock, but not to

the* engaged at the dam-dyke, as Dunn alleged, by a messenger who

read it over to them before witnesses, but did not serve any copy. It

was regularly served the same evening at seven o'clock upon Dunn him

self at Glasgow, which is nine miles from Duntocher. He took no steps

in consequence, because, as he alleged, he understood from certain com

munications which had been made to him in the course of the afternoon,

that die interdict had been previously served at Duntocher upon the

workmen employed in removing the dyke, and he relied upon their obe

dience to it. He went to Duntocher the following afternoon, and finding

tie workmen still engaged removing the dyke, he immediately ordered

tlem to desist.

Lord Blantyre, with concourse of her Majesty's Advocate, presented

• petition and complaint for breach of interdict, praying the Court " to

grant warrant for serving this petition and complaint upon the said Wil

liam Dunn, and upon advising the same, with or without answers, to

grant warrant for apprehending and bringing him before you for exami

nation ; to find that he has been guilty of breach of interdict and contempt

of your Lordships' authority ; and to inflict upon him such punishment

iberefor as to your Lordships shall seem just and necessary, so as to deter

otters from committing the like in time to come ; and further, to find the

mid William Dunn liable to the petitioner in the sum of £50 sterling in

name of damages, or such other sum, less or more, as your Lordships

may be pleased to modify as the amount thereof, together with the ex

penses of this complaint, and whole procedure to follow hereon : Or,

otherwise, to decern and ordain the said William Dunn to repair and

restore the dam-dyke in question to the state in which it was before the
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No. 56. commencement of his recent operations now complained of, in terms of

23~~i845 tne ProPosal t0 tuat effect addressed to him by the petitioner ; and to

Lnmsden v. find the said William Dunn liable in the whole expense of such repair,

ami ton. an(j re8toratjon> together with the expenses incurred by the petitioner in

reference to this application."

Dunn gave in answers disclaiming all intentional disrespect to the

authority of the Court, and mainly insisting, in justification of his con

duct, upon the circumstance of the interdict not having been regularly

served upon the persons actually engaged in the work at Duntocher, as

he had understood when he judged it unnecessary to send a messenger

to stop them, on the interdict being served upon himself in Glasgow.

Lord President.—In the circumstances stated by the respondent himself,

and I wish to take the case no higher, I have no doubt that a breach of interdict

has been committed. It was bis manifest duty immediately on the interdict being

intimated to him, to send off a messenger to Duntocher to stop the work ; and by

neglecting that duty, I have no doubt that he committed a breach of interdict.

On the other hand, I am not satisfied that it was done wilfully, to show disrespect

to this Court. I think we ought to find that a breach of interdict was committed

by the respondent, and ordain him to restore, at his own expense, the dam-dyke

to the state in which it stood when the interdict was intimated at Duntocher, and

to find him liable in expenses, but to find it unnecessary to go further.

The other Judges concurred, and

The Court accordingly pronounced the judgment suggested by the Lord

President.

Dundas and Wilsok, W.S.—W. A. G. and R. Ei.ua, W.S.—Agenta.

j$0# 57. Lumsden, Pursuer.—Inylis.

Hamilton, Defender.—Moncreiff.

Jan. 25, 1845. Expenses—Jury Trial The pursuer of a jury cause having been suc-

, r cessful, in considering: the auditor's report of his account of expenses;—
lax Division. . , . .

1st, Charge of his Edinburgh agent going to London, to attend examina

tion of witnesses there before a commissioner on adjusted interrogatories,

disallowed ; and £10 allowed as the expense which would have been in

curred by employing a London solicitor, as the opposite party had done.

2d, Charge for precognoscing the defender's witnesses, whose names ap

peared in the proceedings in the cause, and who had actually been exa

mined at the trial, allowed as being necessary for the pursuer's cross-

examination, and so part of his proof. 3d, Of the fees to counsel passed

by the auditor, only those allowed which had actually been paid.
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James Butler Gallie and Others, Claimants and Pursuers.— No. 58.

Ld.-Adv. M'Neill.

Alexander Wylie (Wilson's Trustee,) Claimant and Defender— g«iIm y.

Monro. wylif-

Thomas Edmonston and Son, and Others, Claimants.—

Sol.- Gen. Anderson— G. G. Bell.

Competing.

Process—Multiplepoinding—Abandonment of Claim—Partnership—Expen-

jw.—1. In a multiplepoinding, in which the question at issue was, whether the

fond in medio belonged to a company, or was the property of one of the part

ners, certain of the company creditors lodged a claim at the commencement of the

process, but took no further step in the process : another body of the company

creditors having proceeded with the case, and completed a record, in competition

with the trustee on the sequestrated estate of the partner, succeeded in esta

blishing, by the verdict of a jury, that the fund was company property and were

preferred upon it for the amount of their debts : and, before the trial, asked the

im set of creditors if they would join in the trial, which they refused : the former

Wy of creditors having upon this appeared, and claimed to be ranked upon a

Uuce of the fund which remained over ;—circumstances in which the Court,

Wining them to have abandoned their claim, found them not entitled to rank, and

preferred the trustee to the balance. 2. Expenses as between agent and client

iwuoed to the successful creditors out of the fund in medio.

0s7th April 1840, the estates of Alexander Wilson, seedsman, iron- Jan. 25,1845.

BMOfer, and nailmaker in Dalkeith, were sequestrated, Alexander 2o Dms,0„_

Wjlie being trustee on the sequestrated estate. About the 1st of June Lord Ju«tic«-

1938, Alexander Wilson had assumed into partnership Mr Robert Watt, Ju ' Came.

and had thereafter, at least to some extent, carried on his business

under the firm of Alexander Wilson and Company. A number of the

parties, from whom the goods for carrying on the business were derived,

thereafter invoiced their furnishings to Alexander Wilson and Company,

and received from them acceptances bearing the name of the Company,

and generally transacted with them under that firm.

A question arose between these parties, who claimed as creditors of

Alexander Wilson and Company on the one hand, and the trustee upon

Wilson's sequestrated estate on the other, as to whether there had been

any real or bona fide constitution of a company. It was maintained by

lie trustee, that there never was in fact a real company of Alexander

Wilson and Company, or at least that it was a latent and fraudulent

device for the purpose of giving a preference to a certain class of Wil

ton's creditors ; and that the stock in trade and debts of the business

were the property of Wilson, and therefore belonged to the trustee in

bis sequestration. The company creditors on the other hand claimed

tie stock in trade as belonging to Alexander Wilson and Company.

By agreement the stock in trade and debts were realized by Wilson's

trustee, who then brought an action of multiplepoinding, in which they

formed the fund in medio. In this process a claim was lodged by the

trustee, and another by James Butler Gallie, and certain of the company
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No. 58. creditors. After these two claims had been re-revised the record was

, 2^~i845 cl08^ between these parties, and after considerable discussion the follow-

Gaiiie v. ing issues, in which Gallie and the others stood as pursuers, and Wil-

' ". son's trustee as defender, were adjusted on June 21, 1844;—

" 1. Whether, on or about 7th April 1840, a partnership existed

bearing the name of Alexander Wilson and Company, and of which

Alexander Wilson and Robert Watt were the partners, and carried on

and transacted business under the said firm, and whether the stock of

goods and outstanding debts, the proceeds of which form the fund in

medio, or any part thereof, belonged to or were the property and stock

in trade of the said partnership ? "

Or,

" 2. Whether the stock in trade, or part thereof, contained, on 7th

April 1840, in the shop in Dalkeith some time occupied by the said Alex

ander Wilson, was in the ostensible possession and reputed ownership of

the said Alexander Wilson ; and whether the fund in medio, or any part

thereof, belongs or i3 justly addebted to the trustee on the sequestrated

estate of the said Alexander Wilson ?"

At the trial, which took place upon the 7th of August, the jury returned

a verdict for the pursuers.

In consequence of this verdict, Gallie and the others obtained a pre

ference upon the fund injnedio to the extent of their debts.

Thomas Edmonston and Son and certain others, being another set ot

the company creditors, had given in a claim in the multiplepoinding in

February 1841, but had taken no further step in the process. They did

not revise their claims, nor close the record ; they were not parties to the

discussions upon the issues, or the motions for diligences preparatory to

the trial ; and their names were not inserted in the list of the pursuers in

the issues. When requested by the agent for Gallie and the others to

concur with them in going on to try the case, they had declined to do so.

After satisfying the preferences of Gallie and others, there still re

mained a balance of the fund in medio, upon which Edmonston and

Son and others now moved the Court to rank and prefer them, secundo

loco, for the amount of their claim. This balance was also claimed by

Wilson's trustee.

Edmonston and Son and others pleaded ;—That the result of the ver

dict of the jury being to establish that the fund in medio was company

property, they were entitled, as company creditors, to be preferred upon it.

Wilson's trustee answered ;—That the claimants, having refused to

try the case, and having taken no steps in the process for such a length

of time, must be held to have abandoned their claims; that application

was made to them by the other creditors to know if they would concur

in the expense of the trial which they refused ; that they had dropped

out of the competition, and there being thus no other competitor in the

field, he was entitled to be preferred upon the balance of the fund in medio.

Kdmonston and Son and others replied ;—That they were not to be
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foreclosed from claiming upon the fund in medio because they had not No. 58.

proceeded with their claim. Their claim had never been dismissed by, Z „.

i n ' • •""• 25> 1845.

an interlocutor or Court. It was frequently the case in multiplepoind-G»iii« y.

ings that the question was tried by one of the claimants only, and it had w>rl";-

never been the practice to hold that the other claimants who did not

come forward and unite with him thereby abandoned their claims.

The case was of this date advised.

Lord Justice-Clerk.—It is true that, if we are to look at the mere verdict

in this case, this is certainly company funds. But the issue is one in which Gallie

tad the others were pursuers, and Wylie alone defender. It is an issue adjusted

in that special competition between these parties, and only between them ; and the

rerdict, which settles that the fund is company property, is one for these pursuers.

Is a multiplepoinding, every party who gives in a claim must timeously insist in

it, either individually, or in combination with others. Now, the claims for Ed

monston and Son and others were given in in February 1841, and they cannot

Hate either that they have themselves taken any steps since, or that they had

conjoined their names with Gallie and others in any way or in any shape. From

tht time of lodging their claims, Edmonston and Son never moved in the process.

They iid not obtemper the interlocutor appointing the claims to be revised.

Tceymer appeared or joined in any of the motions for diligences. They were

not psnies to the remit to the issue-clerks. The record was finally adjusted

and vgn-ri upon the 11th June 1844, after having been three years and a session

™ the course of adjustment—but it was not closed with them. A question of diffi

culty arose with regard to the issues which were brought before us, and was settled

after considerable discussion. Edmonston and Son and others are not amongst the

porse*T8 in these issues. Can there be any difficulty, then, in holding that a party

>bo has not joined in the proceedings for four years is not now entitled to appear

o the Inner-House as a claimant ? It appears to me that these creditors must just

'; held to have abandoned their case. It often happens that the parties to an action

may by their conduct be cut out of the benefit of it, when a stranger who has not

•speared will not. It seems to have been only by a mistake that these claims were

>ot dismissed. The argument of the Solicitor-General was mainly directed to

ke point, that the verdict had established the fund to be company property. My

Kiwer to that is, that his clients are not entitled to plead that it is company pro

perty. Not being parties to the record on which the verdict was obtained, they

** not in a situation to make a motion in the case. Upon plain principles of

HBtiee, they cannot be allowed to claim this fund. They had ample opportunity

*f eomine; forward, but they did not, not even taking the precaution of lodging

i minute, protesting that they should be entitled to the benefit of the decision.

I think Wilson's trustee was entitled to hold that he was only to try the case with

Gallie and the others ; had he known that other parties were coming forward, he

B){fct not have chosen to try it. But certainly the verdict could not be conclu

de in favour of these creditors against Wilson's trustee, and he would at least

be enabled to try the question again with them ; for they are no parties to the

retotd on which the trial proceeded. That is clear. Indeed, they could only

ippear in the Outer-House to begin a new record, on which another trial should

oke place. But that very consideration shows the more the injustice and irre-

■mlaritv of allowing all these creditors to come forward—it might be one by one,
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No. 58. and re-try four or ten times the question already tried with the only parties who

'—— chose to complete a record.

Gallic t' It has been said, that, as no record has been closed, we cannot dismiss Edinon-

Wylie. ston and Son's claim. I have no difficulty as to this. It is not necessary, in

point of form, that we should dismiss their claim ; hut we can sustain the claim

of Wilson's trustee, a party who lias a perfect legal title, in respect of there being

now no other claimants in the field.

Lord Moncreiff.—There is one thing clear, had Wilson's trustee gained his

case, he would have had no claim against these creditors for his expenses. What

ever doubts I may have had, I am now perfectly satisfied. These parties did not

revise their claims, but allowed the record to be closed, and the case to be tried as

between the trustee and Gallie. The verdict, I may observe, is not a special

finding of a fact, but is a verdict for the pursuers. I think that Edmonston and

Son are therefore foreclosed by the forms of Court. I think that it is just the

same case as if they had been the only claimants in the field along with the trus

tee, and had refused to close with him. I agree with your Lordship.

Lord Cockburn.—I am now satisfied that an opinion which I held at one

stage of the case was wrong. I had thought that Edmonston and Son had not

stopped till the case was about to be tried, and I knew that it was a practice com

mon in all multiplepoindings for one of a body of claimants to step forward for

the purpose of trying the case. But I now find that they had remained inactive

for a period of four years. They had been ordered to revise their claims, but tbey

disobeyed the order. Had they been in the Outer-House, tbey would have been

met with the objection that tbey were out of the process. I consider them to be

no longer parties to the process.

Lord Medwyn, who heard the argument, was absent at advising, but the Lord

Justice-Clerk intimated that his Lordship concurred with the rest of the Court.

The Court accordingly pronounced this interlocutor:—*' On,ad-

vising the motion for Thomas Edmonston and Son and others,

refuse the same, and dismiss their claims of ranking in the pre

sent process ; and, on the motion for the trustee on the seques

trated estate of Alexander Wilson, find him entitled to the

balance of the fund in medio, after satisfaction of the preceding

decrees of preference, and decern."

By a previous interlocutor, Wilson's trustee had been found liable ito

Gallie and the others in the expenses of process from the date of lodgtEg

their revised condescendence and claim.

Gallie and others now moved the Court to find them entitled to the

expenses not found due by that interlocutor, out of the balance of tie

fund in medio, and to allow the account to be taxed as between agent

and client.

They contended,—That they had succeeded in vindicating the fund

in medio as the property of the company, a duty which ought to have

been performed by the company itself, or by its trustee, had it been *f-

questrated ; they were therefore entitled to reimbursement of their ex

penses.
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Lord Jlstice-Clerk.—I think that they are entitled to these expenses. The No. 58.

trnitee, bad the company been sequestrated, would have drawn his expenses out

of the fund. Jan. 28, 1845.

Preston v. the

The other Judges concurred, and Heirs of Entail

ofVoJIcjneld.

Thk Court granted the motion.

W«. Alexander, W.S.—Scott, Kvmfr, and Scott, W.S Wm. Hunt, W.S.—Agents.

Dame Ann Campbell Baird Preston, and Dr Purcell's Trus- No. 59.

tees, Pursuers Rutherfurd—Deas.

The Heirs of Entail of Valleyfjeld, &c, Defenders.—Sol.-Gen.

Anderson— Cook—Heriot.

Conjoined Actions.

Etimi.—The three statutory prohibitions of an entail were introduced by the

wank," And farther providing, as it is hereby expressly provided and declared ;"

the irritnt and resolutive clauses, which followed immediately after, were intro

duced bribe words, " which provision immediately above written, if any of the

foreauifd persons or heirs, male or female, hereby appointed to succeed to the

n-'dliads and estate, shall happen to contraveen," and they provided that the

Awn so contravening should forfeit their right of succession, ami declared " all

*aeo facts, deeds, debts, or obligements, in contravention of the foresaid provi-

>ioo,* to be ipxofcxto void and null :—Held, by a majority of the whole Judges,

dat tbe irritant and resolutive provisions applied to the whole of the three prohi

bitions, and were not limited to the last of them.

The question in this case related to the validity of the entail of Valley- Jan. 28, 1845.

field, and turned upon the terms of the prohibitory, irritant, and resolutive Jr~7~

clauses. These clauses were as follows :—" And further providing, as Lurd Ivory,

it is hereby expressly provided and declared, that it shall not be lawfull

to the said George, Robert, John, and William Prestons, or to their said

heirs, or to any other of the heirs, male or female, who shall happen to

laeceed to the said estate, to sell or dispone the lands, barronys, and

others above mentioned, or any part thereof, or to grant infeftments of

annualrent or liferent, or other burdens out the same, or to set tacks for

longer time than nineteen years, and that without diminution of the ren

tal! ; and in case the saids lands and others cannot be set at the former

rat, then the tacks thereof shall only endure for the space of five years,

tad no longer. And it shall not be lawfull to the said George Preston,

or thy other of the saids heirs, male or female, above mentioned, to suffer

fen-duties or other public burdens, payable out of the said estate, to run

u
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No. 59. on and remain unpaid so as to affect the same ; nor to contract debts, or

j 28 1845. ^° anc^ committ any other fact and deed, civil or criminal, whereby the

Preston v. the samen lands and estate may be evicted, adjudged, forfaulted, or any

o/v'ileyfieid. otherways affected, in defraud or.'prejudice of the saids heirs of taillzie and

provision, and of this present right of succession to the said estate, or do

any deed whatsomever, whereby the foresaid destination and order of

succession may be any ways inverted, altered, or prejudged ; and which

provision immediately above written, if any of the forenamed persons or

heirs, male or female, hereby appointed to succeed to the said lands and

estate, shall happen to contraveen, they shall not only lose and amitt the

right of succession thereto, and the samen shall accress and belong to the

next heir of taillzie and provision appointed to succeed to the person con-

traveener, though descended of the contraveener's body, ipsofacto, with

out necessity of declarator; but also, all such facts, deeds, debts, or

obligements, in [contravention of the foresaid provision, are hereby de

clared, ipso facto, void and null, and shall noways affect the said estate,

or be obligator upon the subsequent heirs of taillzie and provision,

who are hereby appointed to succeed and have right to enjoy the said

estate, free of the burden of all such deeds, debts, and obligements

whatsomever."

In 1843, Dame Baird Preston, heiress of entail in possession, being

advised that the entail was defective, and left her at liberty to sell and

burden the estate, granted a bond and disposition in security over it for

£6000, in favour of Dr Purcell's trustees. She at the same time, by

missives of sale, sold a portion of the estate for £300 to the Honourable

John Kennedy. She then raised an action of declarator against the heirs

of entail, in which Mr Kennedy was called for his interest, narrating the

said security and sale, and concluding to have it found and declared that

the same were valid, and generally that she had power to sell, burden,

and dispose of the estate at her pleasure. Dr Purcell's trustees also

raised an action of declarator against Dame Baird Preston, and the other

heirs of entail, concluding to have it found and declared, that the security

which had been granted to them was valid. The record in each of these

actions having been closed upon summons and defences, they were con

joined, and cases ordered, with which, when given in, the Lord Ordinary

made avizandum to the Court.

The objection urged against the validity of the entail, which formed

the subject of discussion in the conjoined actions, was, that the irritant

and resolutive clauses were not aptly and legally applied to the two

statutory prohibitions which stood first in order; viz. those against selling

and burdening the lands, but only to the last, which immediately pre

ceded those clauses ; viz. that against altering the destination or order of

succession. This objection rested upon the manner in which the pro

hibitory and irritant clauses were introduced by the words, " and which
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provision immediately above written"—and upon the circumstance that No. 59.

only "such facts, deeds, debts, or obligements, in contravention of the . ~~
. .. .... j i j i 11 Jan. 28, 1845.

foresaid provision, were declared to be null. Piv.ton v. ih»

The arguments of the parties upon this objection sufficiently appear Iie{J,]I>' «",""'

from the opinions of the judges. The authorities cited will be found at

tie end of the report. Subjoined is the note of the Lord Ordinary re

porting the cause.*

* " Note.—The Lord Ordrnary has adopted the above course, partly from the

importance of the question, hut chiefly because of the difficulty which he feels,

from the bearing1 of the case of Ardovie.1 Had it not been for that decision, his

leaning would have been strong to sustain the efficacy of the entails. As it is, it

humbly appears to him that there are important considerations which so far dis

tinguish the present case, and render it worthy of the most deliberate attention.

" 1. In the case of Ardovie, whatever force there may be in the dicta of the

judges, (and these assuredly are entitled to the deepest respect,) it was not abso

lutely necessary for the judgment as delivered, that each several prohibition (to

•ell, contract debt, &c.)—contained in that particular portion of the clause of the

Ktul, which next immediately preceded the words ' shall act and do in the con-

tarjof the provision above set forth'—should be construed, or dealt with, as

ifceif constituting' a substantive * provision' of the deed, in the technical sense of

that term. For even although these prohibitions had been massed as all falling

witbiii, and making hut subordinate, though still constituent, parts of the more

generil proviso, introduced by the words—' And further providing and declaring'

—vet inch was the structure of the deed in other respects, and so many other

cVik! provisions did it contain, apart altogether from any thing included in this

sniwdinite portion of it, that there still would have been more than sufficient

'i.'DfMSj and uncertainty, as regards the question—which of all these provi-

**» the irritant clause was directed against—to warrant and bear out the judg

ment that was pronounced.

"2. Then there is here what was wanting in Ardovie, that farther and more

precise specification of the particular provision meant, which Lord Corehouse

desiderated, and the occurrence of which he admitted ' would have produced a

material difference on the import of the irritant clause,' (15 S. and D. 627 ;) for

the words here are—not, generally, as in that case, * the provision above set forth,'

hot—' which provision immediately above written.' It is true that Lord Mac

kenzie, arguendo, observed, that ' even if the words had been " contrary to the

Cvision last above set forth," he must still have held it to be restricted to the

only of the prohibitions in the preceding clause.' But the important matter

a, there was no actual decision on the point. And the case of Ardovie, there

fore, may stand untouched, and yet a different conclusion be here come to, in re-

'P«ct of this important specialty in the present case.

" 3. It is now more authoritatively settled than perhaps it was at the date of

'he Ardovie case, that the entire context of any clause or passage in which dis

puted words occur, may be read, in order to throw light upon the true construc

tion and real signiricancy of these words, as used and intended by the maker of

the deed. This has been strongly exemplified in some recent cases, both in this

Cow and before the House of Lords. (See, for instance, Murray, 26th Fehru-

•7 1842 ; Dingwall, 26th February 1842 ; Lindsay, 2d March 1842 ; but espe-

oaBy the observations made both by Lord Campbell and Lord Brougham in

Lmnsden, 2 Bell, Ap. Ca. 104.)

* Now, in the present case, the prohibitory, irritant, and resolutive clauses all

form hut parts of one sentence, each running into the other, and the grammatical

1 Speid v. Speid, Feb. 21, 1837, (15 S. 618.)
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No. 59. The Court requested the opinions of the whole judges on the ques-

Jan <-8 1845 l'on " wnetner tne objections to the entail of Valleyfield are well founded

Presinn t. the or not."

Heirs of Entail rr\. c n • * ■ i

ot VaileyfielJ. * ne »°'l°wing opinions were returned :—

connexion of all being kept up throughout. It is peculiarly a case, therefore, for

letting; the context have the fullest weight. The prohibitory portion of the clause

sets out with the leading words— ' Providing, as it is hereby specially provided

and declared.' The irritant correspondingly begins—' Which provision immedi

ately above written.' And the resolutive again, in like manner, takes up the

matter—' but also all such facts, deeds, debts, or obligements in contravention uf

the foresaid provision.' All, therefore, distinctly have reference to one and the

same provision ; and the provision to which all have thus reference, must, more

over, have been one—of which, the ' facts, deeds, debts, or obligements,' mention

ed in the resolutive clause, could be predicated as a ' contravention.' But this is

a result substantially fatal to the whole principle and spirit of the pursuer's rea

soning.

" 4. In the abstract, therefore, and apart from the Ardovie case as a precedent,

the Lord Ordinary is very much disposed to hold, that the most natural, if not

the only legitimate and all but necessary reading of the word ' provision,' as it

here occurs in the irritant and resolutive clauses, is that reading which would en-

tend it to every thing included in the proviso beginning with -the words, ' And

further providing, as it is hereby expressly provided,' &c. The general frame and

structure of the deed supports this. Conveyance is made « with and under the

express reservations, burdens, provisions, conditions, irritancies, and resolutive

clauses after mentioned '—where the word 'provisions' is evidently used in a

larger sense than is at all consistent with a restriction of its meaning to the mere

substantive prohibitions pointed at in the statute of entails. And so, accordingly,

the deed—following out this general scheme or plan of its structure—proceeds

(after a clause of ' reservation,' which embodies a power to ' burden ') to give a

whole series of ' provisions.' Thus,—

" (1.) ' Providing, as it is hereby specially provided and declared,' that the

heirs of tailzie shall pay the entailer's debts, &c.

" (2.) * And also providing,' that they shall pay certain annuities, &c.

" (3.) ' And providing, as it is hereby specially provided and declared,' that they

shall assume and use the family siraame and arms.

" (4.) ' And further providing, as it is hereby expressly provided and decla

red,' that they shall not sell, &c, contract debts, &c, alter the order of succes

sion, &c.

" If it be correct to hold, that the first three of these clauses fall properly within

the meaning of the designative word ' provisions,' as that word stands previously

used in the clause of conveyance or grant, (which, as already pointed out, is made

« with and under the express reservations, burdens, provisions, &c, after mention

ed,) it is not easy to see why the fourth clause should not, of equal necessity, be

construed as also falling within the strict and proper trope of the same expres

sion.

" Accordingly, the deed is framed throughout on this express footing, for there

are a number of subsequent ' provisions,' viz.—

" (5.) ' And further, it is hereby provided and declared,' that the husbands or

wives of heirs shall he excluded from courtesy or terce.

" (6.) ' Providing and -declaring alwise, that notwithstanding of the irritant

clause immediately above written,' the heirs may 6ecure their husbands, wives,

and children iu liferent localities and portions, &c. ; another bit of context, by the

wav, which proves that the irritant clause had not, in the conception of the

maker, the narrow and restricted construction for which the pursuer contends.

" And so on, in short, the deed proceeds to the end.

■" Now, looking to the peculiar cast and frame of this deed, the Lord Ordinary
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Lord Justice-Clerk I concur with the Lord Ordinary, and only add a few No. 59.

words in consequence of a very singular use made of a passage from my opinion in —

Dingwall v. Dingwall, 26th February 1842. In that case a resolutive clause was p,.e'gtull' v the'

said to be defective, because it was applicable (it was contended) only to contra- Heiraof Entair

rentions of the provisions and conditions, whereas in the previous part of the0' " le)field*

deed the prohibitions had been called limitations, restrictions, and so forth, and in

other parts of the deed conditions and provisions were used in describing other

things. On that plea, 1 gave my opinion that, under the statute, provisions and

conditions are the proper terms for describing all the burdens, restrictions, or pro

hibitions, or other clauses of whatever nature, which the maker may impose : and

although named by any variety of appellations throughout the deed, yet as they

mast be all conditions and provisions, the latter was the statutory expression for

referring to and designating them, and must therefore include them. " It shall be

lawful for the lieges to tailzie their lands with such provisions and conditions as

they shall think fit, and to affect the said tailzies with irritant and resolutive

classes." Therefore I stated that all prohibitions, call them throughout the

;. t'l what you please, must be provisions and conditions.

Bat I did not state—and I am greatly surprised to see the opinion so per-

reied—(1.) That there could be no provision which was not a prohibition—the

terj opposite view is at the basis of the opinion ; or, (2.) That each prohibition

■art necessarily form a separate provision, so that all the prohibitions cannot be

(« Lotting that is in any rational sense incompatible with the principle of strict

construction which is applied to entails, in holding that the words—' which pro-

neon immediately above written'—if adjected to any one of all these several

ciases of proviso, w<3uld be a perfectly correct and apposite form of expression

for co?ering the whole matters comprehended in the particular proviso to which it

■ntghtso happen to be adjected. But if so, there is in point of principle, or as

regards the rules of construction, nothing to distinguish, in this respect, the mat

ters contained in the 4th clause of proviso from the rest.

u If, for example, the deed had expressly set forth the various provisos, as was

«W in the Blairhalt entail, (Syme, 27ih January 1799, D. 15473,) all severally

numbered under so many distinct heads, thus—' First,' ' Second,' ' Third,' &c. &c,

it could hardly be disputed that the words, 'which provision immediately above

written,' as applied to any one of these headings, must have covered every thing

embraced in if.

" Or if, as in some other entails, each clause had been distinctly introduced

thru—'With and under this provision/ &c, ' And also with and under this other

provision,' &c. &c.—the same thing, it is thought, must just as clearly have fol

lowed.

" It does not appear to the Lord Ordinary, that the reading of the present deed

u one jot more ambiguous or equivocal, according to any sound vale of construc

tion, than if it had been conceived in either of these ways. The words, ' And

further provided,' &c, seem to him to be neither more nor less than a precise

univalent for—' And further with and under this provision,' &c. And, so reading

'he deed, be thinks the expression, ' which provision immediately above written,'

■tat have reference to, and must be viewed as comprehending, all and every of

lie matters contained in the entire clause which constitutes the proviso. Indeed,

if the words bad been ever so slightly varied—as, for example, if the clause had

•et nut with the words, ' Declaring always, as it is hereby provided and declared,'

and had concluded with ' which provision and declaration immediately above writ

ten, &c.—the thing would seem to have been beyond all contradiction."
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No. 59. made parts of and included under one provision or of one condition—the reverse

again is also at the basis of the opinion.

J..n. 28, 1845. _,, game yjew explained in that opinion, viz. that the whole prohibitions,

Preston v. the * * » • ,

Heir* of Entiil restrictions, injunctions, obligations, requirements, or other clauses affecting the

oi ValWyfield. ne;rgj introduced into a tailzie, are the provisions and conditions under which the

tailzie is made, leads me in this case to the conclusions stated by the Lord Ordi

nary. I see that the maker of this tailzie inserts a variety of provisions—using this

term as designative of each. These provisions contain various injunctions, obli

gations, and prohibitions. But each new set is introduced by the term " provid

ing, as it is hereby provided and declared,"—and each is followed up by the parti

cular machinery which the entailer thought sufficient and appropriate to enforce

each provision respectively. After several of these clauses, the maker begins to

set forth his prohibitions under the same head or term—" and further providing,

as it is hereby specially provided and declared." Such provision may consist, as it

does in this entail, of as many prohibitions as the maker chose to insert under it.

He inserts under this " further provision," all the usual prohibitions, and then

begins the appropriate machinery for enforcing the same, commencing with—

" and which provision immediately above written, if any of the forenamed persons

or heirs, &c, shall happen to contravene."

Construing this clause on the principle stated in Dingwall—by the express aid

and direction of the statute— according to the form and structure of this particular

deed—and according to strict legal and grammatical construction, I apprehend it

to be perfectly clear that the expression, "and which provision immediately above

written," must apply to all that follows the last provision ; for by the term " pro

viding,'' the entailer did include and cover all the prohibitions. Hence, therefore,

" and which provision immediately above written," cannot, I think, be limited,

but must be co-extensive—that is, the one is the proper antecedent, and the other

the appropriate relative. That each prohibition might have been introduced as a

separate provision, or that, in the abstract, each prohibition may be said to be a

provision, will not afford a sound rule for construing this particular entail, and this

clause in this entail, against the plain direction and governing rule afforded by the

context. Here is a provision expressing various matters—several prohibitions—

and as soon as the enumeration of the things prohibited is ended, the clause goes

on, •• and which provision immediately above written," (other provisions having

occurred previously, to which this addition could not be applicable ;) and on what

principle can this most significant relative, " which provision," be applied to anv

antecedent than " and further providing," which introduced the enumeration of

, the things prohibited, which has just ended as one provision. " And further pro

viding ; " then follow the things provided ; " and which provision immediately

above written," if any " heir shall contravene ''—then on what but a strained and

forced construction can it be held, that " which provision " does not apply to

" and further providing "—or that contravention of the things so provided against

is not directly included ?

The mode of enumerating or setting forth the different things included under

this proviso ; e. g. that the words, " and it shall not be lawful," happen to be

repeated in the course of setting forth the prohibitions for the sake of keeping

the sentence distinct, cannot, I think, in any degree affect the sound construction

of the clause.
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Abj- other construction would be what Lord M'Kenzie, in a recent case, justly No. 59.

termed, not a strict but " a malignant construction."

Lord Wood The question submitted for opinion relates to the efficacy of p*"iton'v th«

the provisions of resolution and irritancy in the entail of the estate of Vulley field, Heirs of Entail

as daly fencing the previous prohibitions ; and the solution of it turns upon the "•"■y field,

construction to be put upon the words " and which provision," occurring in a

clause containing several prohibitions, and a resolution and irritancy, and intro

duced in that part of the clause at which the portion of it setting forth the reso

lution and irritancy commences :—For it is material to observe, that the whole is

drawn as one clause, although embracing what might be, and frequently is thrown

into separate and distinct clauses, 1st of prohibition ; 2d, of resolution of the right

of the beir contravening ; and 3d, of irritancy of the acts and deeds done and

suited in violation of the prohibitions ;—just in the same way as the two last of

these, which may be, and often are, framed separately, are in many entails bound

op together, and wove into one clause, by the whole being expressed in one con

nected sentence. In the present case the whole matter of prohibition, and the

appropriate machinery for enforcing the same, viz. the resolution and irritancy, are

thrown into one clause, and form parts of one sentence.

Tie meaning of the words, " and which provision," is so far determined by

t^ose which next follow. That part of the clause runs thus—" and which provi-

waiomediately above written, if any of the foresaid persons, or heirs-male or

femle hereby appointed to succeed to the said lands and estate, shall happen to

sootmme, they shall," &c. " Which provision" then is thus defined to be, the

prensioo immediately before made. It is the last preceding provision, as contra-

dkiopiibed from all others. So far there is no ambiguity, aud the question is

doe/ore resolved into this—According to the terms of the deed, what is the im-

wdiitfly preceding provision ? The immediately preceding provision, be it what

it nay, is expressly declared to be the provision referred to. Consequently, if there

'■ any uncertainty, it can only be in regard to what is to be held as being the last

provision. But it is thought that this is not left in doubt or uncertainty ; and

'hat, according to sound construction, the provision immediately above written,

w last provision, is the whole matter of provision contained in the preceding part

rf the clause.

If there were law for maintaining—as has been done by Lady Baird Preston—

that the word " provision" in the singular, where it is used, must be taken to be

'VDonymoug with prohibition, and that in the construction of entails each prohi

bition it necessarily to be viewed as a distinct and separate provision ; then, look-

»5W) further into the deed, " which provision immediately above written" might

•Pplytothe prohibition last before made, and the resolution and irritancy would

^ effect only upon a contravention of that prohibition. But if neither of the

'I*'* things can be set forth absolutely—which it is conceived they clearly can-

•"t-and if the act last before prohibited is not, by the wording of the deed, made

"tparate and distinct provision, so as in that way at once to settle the point, I

"'1 it to be quite competent to refer not only to all the immediately preceding

ftiot of the deed containing prohibitions, which is part of the same clause, and

to the entire context of the passage in which the disputed words occur, but to the

•hole deed, and particularly that portion of it containing provisions, although not

prohibitions, in determining what is truly the antecedent to the words, " aud which

provision immediately above written,"—what it is that is referred back to, and



312 CASES DECIDED IN THE

No. 59. which is consequently fenced by the resolution and irritancy to which these words

~ are introductory. No douht it is settled law, that in a question with third parties,

Preston v the 'n regar(l to whether fetters have been validly imposed or not, an entail is to be

Heirs of Entail strictly construed ; but I am not aware that there is any authority for contending,

"' *alle)'6eld- that i,y that rule such reference as I have stated to be competent in the construc

tion of the words used by the entailer is excluded. Certainly it is not to be re

sorted to in order to control the natural, grammatical, or technical meaning of the

words, reading them where they occur, and to rivet the fetters by wresting them

from that meaning. But if the meaning, to support which the reference is made,

be a meaning which they naturally, technically, and grammatically bear in the

connexion in which they are found—although confining observation to the part of

the clause in which they occur, or to that particular clause alone, they may alto

be differently construed—then I apprehend that the reference is perfectly compe

tent in order to clear the sense ; and that if by the reference the sense in which

the words are used is rendered clear and definite, that sense may be adopted with

entire adherence to the rule of strict construction ; for not to adopt it, would not

be merely to disregard the intention of the entailer, as gathered from the general

object and purpose of the deed, (which it may be conceded cannot be legitimately

allowed to affect the construction,) but to disregard his intention distinctly ex

pressed in relation to the particular matter in question by the words which he has

used, taking these words in a sense which they naturally, grammatically, and

technically bear, and which the whole frame and structure of the instrument, or

what is to be found within the four corners of it, prove is the sense in which they

were used. The rule of strict construction, as explained by the authorities, does

not, according to my reading of them, necessitate such a mode of dealing with an

entail. If the entailer's meaning is not made clear by the deed, the rule may

render it incompetent to supply such defective expression of meaning by inference

from intention ; but it does not require that, where the question is—what is the

meaning of certain words in a particular part of the deed—a sense made clear by

the deed should not be adopted, because, closing your eyes to every thing but a

certain limited portion of the deed, or portion of a clause of the deed, where the

words occur, you may force upon them a different sense, of which they do not

truly or seasonably admit. On the contrary, in such a question, I conceive that,

with perfect adherence to the rule, reference may be made to the rest of the deed,

and the light thereby obtained used in determining the meaning of the words, the

import and effect of which is under discussion ; and I further conceive, that the

present is just one of those cases in which this may be done without violation of

the rule ; and that were it not done, a sense might be put on the words, " and

which provision immediately above written," directly opposed to that in which,

both by what follows and what precedes, it is rendered clear (if otherwise doubt

ful) that they were not used, and the sense rejected in which it is rendered equally

clear they were used.

Accordingly, turning to that portion of the deed of entail where " the reserva

tions, burdens, provisions, conditions, limitation, irritancies," &c, are set forth,

under which the estate is expressly conveyed, I find that the whole—after reser

vation of the entailer's liferent, and power to him to sell, dispone, and contract

debts upon the estate, and to alter—is thrown into separate clauses or parts, each

beginning with—" and providing, as it is hereby specially provided and declared,'*

" and also," or, " and further providing, as it is bereby expressly provided and d*,
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dared," or, " and further providing,'' or, " and further, it is hereby provided and No. 59.

declared," or, " and providing." Then each of these clauses or parts contain one

or more of the conditions, limitations, or prohibitions, each forming a CQMlJgle PtMftrn T tn„'

danie or part in itself, the entailer having in more than one instance added to Heirs of Entail

each, as a portion of it, the machinery which he considered necessary to give effect »H«-yfield.

to what he had so provided.

The first and second clauses or provisions relate to the entailer's debts and

deeds, and specially to sums settled, or to be settled, on the children of Sir George

Preston, and his spouse, and on Mrs Ann Cochran, the first commencing with the

words " and providing, as it is hereby specially provided and declared," and the

second by the words " and also providing:"—And in regard to adjudications for

which debts, there is, in the after part of the deed, a special provision made, with

u appropriate declaration of forfeiture against the heirs of entail, in the event

there mentioned. Next comes a clause introduced by the words "and providing,

Kit is hereby specially provided and declared ;'' which makes provision in regard

to the different heirs of entail, bearing, in the different cases set forth, the sirname

of Preston, and carrying the arms of the family of Valleyfield, and which also con-

tsita an appropriate resolution of the right of any heir contravening in all the be-

im specified cases, the resolution commencing with the words '.' which condition,"

"Hag and bearing the sirname and arms, &c, and ending by declaring that the

Wsball devolve upon the next heir appointed to succeed who shall fulfil

»H ew&tion ; '' thus using the words "which condition," and "said condition,"

as dtspiting and applying to all the different cases previously provided for, and

Wlotklast of them only.

/t a immediately after this that the deed contains the clause of prohibition,

"■Won, and irritancy, upon which the question at issue has arisen. The clause

•"■•aces with, " and further providing, as it is hereby expressly provided and

*d«fed j " a form of expression which, or an exactly similar one, it has been seen,

*1 been previously used by the entailer, in introducing or beginning the separate

P»rts into which the preceding portion of the deed containing the reservations,

'imitations, and conditions is divided, and the use of will be found to be continued

u> subsequent parts of the instrument. After the above commencement, by

•oieh this part of the deed is separated from the previous ones, the clause pro-

(ankin these words, " that it shall not be lawful to the heirs of entail to sell or

■pun* the lands," or " to grant infeftments of annualrent or liferent, or other

"■tow, out of the same, or to set tacks for a longer period than nineteen years,"

«■; "and it shall not he lawful " to the heirs of entail " to suffer feu-duties, or

aer public burdens payable out of the said estate, to run on and remain unpaid,

*> at to affect the same, nor to contract debts, or do or commit any other fact or

fcntjOTil or criminal, whereby the said lands and estate may be evicted, adjudg-

Kbc^ or to " do any deed whatsomever whereby the foresaid destination and

"to of succession may be any ways inverted, altered, or prejudged;" and having

'provided, the prohibitions are immediately followed by a resolution and irri-

'BCT in these terms—"and which provision immediately above written, if any of

'> forenamed persons or heirs, male or female, hereby appointed to succeed to

•be said lands and estate, shall happen to contraveen, they shall not only lose and

•■ill the right of succession thereto, and the saraen shall accress and belong to

M next heir of taillzie and provision appointed to succeed to the person contra-

»**»«, though descended of the contraveener's body, ipsofacto, without necessity
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No. 59. of declarator ; but also, all such facts, deeds, debts, or obligements, in contraven-

~~~" tion of the foresaid provision, are hereby declared, ipso facto, void and nnll, and shall
J»n. 25, 1845. _ . v ., . ,7.. , u . • r •„ •

Prrttun v. the n0 ways auect the said estates, or be obligator upon the subsequent heirs of taillzie

Hein of Entail and provision, who are hereby appointed to succeed and have right to enjoy the

ey said estate, free of the burden of all such deeds, debts, and obligements what-

somever." The deed then goes on, dividing itself into the several parts into

which it is broken by introductory words of the description already pointed

out.

The leading plea of Lady Baird Preston is, that " provision " in the singular

number being used, the words " which provision immediately above written," can

refer only to one provision, and that each act previously prohibited being a

provision, they must, agreeably to the rule of strict construction, be construed as

applying to the thing last prohibited, viz. an alteration of the order of succession,

and cannot be held as applying to any of the acts previously prohibited in the

same clause, these not being the "provision immediately above written," but

being each a separate and antecedent provision. I think this construction does

violence to the terms of the clause, looking to it only, and without going further

than the cloRe of the resolutive portion of it.

A provision may be of and concerning a single thing, but it may be of and con

cerning several things, and yet be only one provision. There is nothing to pre

vent this—and there is nothing in the rule of strict construction which says that

the antecedent to " which provision " in the singular, cannot be held to be a pro

vision of the latter description. But if so, attend to the terms of the clause.

From the introductory words, " and further providing, as it is hereby provided and

declared," the whole runs on continuously, without any interruption, to disconnect

the words " and which provision immediately above written," from any part of

that which had been so provided and declared. The entailer in this clause pro

vides and declares that it shall not be lawful to the heirs of entail to do certain

things, and having so provided and declared, the clause goes on to say, " which

provision immediately above written" if any of the heirs shall contravene, they

shall not only forfeit, &c. Can this in sound construction mean any thing else

than that if the heir shall contravene, by doing any of the things which in the last

part of the deed, introduced by "and further providing" it had been provided and

declared they should not do, they shall forfeit their right to the estate ? I think

this the natural and clear meaning ; because the clause itself shows, that although

there may be various things provided for, they are dealt with as forming one pro

vision. The clause is framed upon that principle. The whole that goes before

the words " and which provision," is the matter—be its parts many or few—for

further providing for which the clause is inserted, and which it sets out by stating

" is hereby expressly provided and declared." The whole, in the language of the

clause, is united together, and provided and declared as one provision :—And

therefore, when, having exhausted what was to be provided as matter of prohibi

tion, the clause, in order to add the appropriate machinery for enforcing the prohi

bitions, goes on, " and which provision immediately above written," words are used

which are properly designative of all that had been so previously provided, and of

nothing more nor less; for the words of reference include the whole of that part

of the deed, and exclude all the rest. They include the whole of that part, be

cause, although it may consist of several different prohibitions, they, according to

the form of the clause, constitute one provision ; so that, with reference to the
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form, provision in the singular was the more apt and appropriate word to use than No. 59.

provisions in the plural ; and they exclude the rest of the deed, because if the fore-

said part "constitutes"—in the language of the clause—one provision, it neces- pr<.jt(m' T the

•arily is the last, and the reference is express to the provision immediately above H«irs of Kntnil

written. " of VallryusM.

No doubt it has been said, that there is a break in the clause towards the middle

of it, at the words, " and it shall not be lawful to the said George Preston, or any

of tbe said heirs, male or female," and that at all events, the reference back, as

expressed in tbe words "and which provision immediately above written," must

stop at that part, which would leave the prohibition against selling, and other pro

hibitions in the prior part of the clause, unfenced by any resolution of tbe contra-

teaer s right. Now, in the first place, it will be observed, that in this view of the

daue, the construction—founded upon each prohibition being a provision, and the

word provision in the singular being used—that the reference is limited to one

y»tibitioo, which, by the addition of " immediately above written," is fixed to be

(be immediately preceding prohibition against altering the order of succession, is

departed from ; and provision, although in the singular, is made to apply to several

prohibitions :—In other words, it is admitted, that " which provision immediately

ibeve written," in the sense in which the word provision is there used, means all

lfc« is provided in an immediately preceding portion of the deed, to which the

words ire united, which portion, agreeably to the connexion, is aptly and properly

tensed a provision, or " which provision," although relating to several things, each

of which might otherwise be called a provision. In the second place, according to

this new, the question is narrowed to whether there is a break in the clause at the

werds, "and it shall not be lawful to the said George Preston ;" because, if " which

prevision" is to be taken in the above sense, the reference back will embrace, and

aiust embrace, the whole preceding part of the clause, unless the portion of it in

juxtaposition to the words, "and which provision," is disconnected from that which

coes before, and therefore, being so disjoined, forms the provision immediately

iboTe written. After a careful consideration of the whole clause, I can see no

LToaiid for holding that there is any break at the place referred to. It commences

by, "and further providing, as it is hereby expressly provided and declared, that

:t shall not be lawful to the said George, Robert, John, and William Prestons,"

ad tbe other heirs ; ami then follows a connected series of the things so provided

ind declared ; and although the words, " and it shall not be lawful to the said

George Preston, or any of the said heirs-male or female," introduced towards the

middle of the prohibitions, had been repeated at each member of the series, I appre

hend that tbe continuity of the clause would not have been thereby interrupted ;

that tbe whole would still have formed one provision—and that therefore the

•hole, and not any portion of the clause, would have formed the provision referred

to by the words, " and which provision immediately above written."

Bat that this is tbe sound construction is, I apprehend, put beyond all doubt

W tbe general structure of the deed, and the immediate context in the same

cave,

h may be true, that each condition, limitation, or prohibition in an entail, may

be called in the abstract a provision ; for it is not to be disputed, that whatever is

a condition, or limitation, or prohibition, may be termed a provision, and that they

may each be made to form a separate provision: Still that cannot preclude the
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No. 59. pnta>'er from dividing the portion of the deed appropriated to them into clauses of

provision, and throwing two or more of them into a clause, so that each clause, and

„. 8' , not each condition or prohibition, shall, bv the structure of the deed, be in that
Prenton T. the r ..... . ,

Heir* «f Entail way made to constitute one provision. This, it is thought, is exactly what his

of VallevAeld. been done in the present instance. It has been seen, that by the form and cast o(

the deed throughout, all the portion of it, appropriated to the conditions, limita

tions, prohibitions, and reservations, &c, under which the lands are conveyed, and

are to be enjoyed by the heirs of entail, consists of separate parts or clauses, each

of which is dealt with as one provision, being introduced by the words, " and pro

viding," or, " and further providing," or similar expressions ; and this whether tbe

provision to follow is simple or complex, containing one, or more than one, of the

conditions, limitations, and prohibitions, which it was tbe entailer's purpose to

make or enjoin. Therefore, according to tbe frame and structure of tbe deed, each

clause, in the view and language of the entailer, forms one provision, whatever

may be the number of its parts. In the clause preceding the one more directly

under consideration, where various cases, in regard to bearing the name and arms

of the family, are provided for, and which concludes with a declaration of forfeiture

in case of contravention, that declaration is introduced by the words, " and which

condition ;" just as in the subsequent clause, which provides, in regard to the vari

ous acts to be prohibited, the declarations of forfeiture and irritancy in the event of

contravention, by which the clause is concluded, are iatroduced by the words,

" and which provision immediately above written."

When such is the general structure of the deed, and such the form of the par

ticular clause in that part of it which has hitherto been adverted to, it humbly

appears to me to be impossible to adopt the construction which would limit tbe

application of the words in question to the act last before prohibited. Tbat act

may be a provision, and each prohibition, as well as each of the other conditions,

might have been made a separate provision in the deed. But that affords do

sound rule of construction in regard to this particular entail, the scheme and cast

of which is entirely different. According to it, the provision designated as beinc

referred to by the words, " and which provision immediately above written," i>

not the act last prohibited, but is all that is provided in the whole preceding par'

of the clause, although embodying several conditions or prohibitions. By the

words used—(and used, be it observed, after providing and declaring several pro

hibitions enumerated in a connected series, and as introductory to the appropriate

machinery for enforcing them, the efficacy of which is in question)—the reference

is distinctly expressed to be to all the preceding part of the clause, as contradis

tinguished from prior clauses, and not to the particular act last before prohibited,

as contradistinguished from those preceding it in the same clause. That this is

the meaning is as clear, as the deed stands, as it would have been had the clause

commenced with " and further, with and under this provision." To confine the

reference to a narrower limit, would not be, between two doubtful meanings

equally admissible, to choose that which is against the fetters and in favour of

liberty—which in that case might be the meaning to be preferred—but of two

meanings, to select the one which the terms of the instrument prove not to he

tbat in which tbe entailer either intended to use, or did use the words, the mean

ing of which is in dispute, and to reject the other, which the terms of the iustrn-

ment clearlv prove to be the meaning in which the entailer did use then), and by
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the adoption of which, therefore, effect would be given to his intention, not am- No. 59.

bicnoasly, bat distinctly expressed, which, when so expressed, a Court of law has

■ L.V» i r .. Jan. 28, 1845.
00 ngbt to defeat. Preston v. the

Bat farther, it will be found that, to support the construction contended for by Heirs of Kntail

Lady Baird Preston, it is essential that even that part of the clause which, by Valleyfield,

the context, is grammatically connected with the above words, " and which pro-

TBioo,'' &c, shall be thrown out of view. This, however, it is thought, cannot

possibly be done, and only shows, by exhibiting the length to which the argument

would go, that it is not sound, and must be rejected.

The clause commences by enumerating the various prohibitions which are

thereby made and provided, and the context is, " And which provision immedi

ately above written, if any of the heirs should contraveen, they shall not only lose

tie right of succession, &c, but also, all such facts, deeds, debts, or obligements,

:> contravention of the foresaid provision, are hereby declared, ipso facto, void

sad null,'' and shall not be obligatory upon the subsequent heirs " who are ap

pointed to succeed, and have right to enjoy the estate free of the burden of all

►ach deeda, debts, and obligements whatsomever.

It thus appears that the whole of the concluding portion of the clause setting

forth the resolution and irritancy is united together, while that portion again is

anital with the preceding portion by the words, " and which provision immedi

ately above written, ' forming the continuation of the sentence, which is not com

pleted till the declarations of resolution and irritancy are closed. Now, in the

concluding portion of the clause, " which provision immediately above written,"

and " the foresaid provision," are clearly and unambiguously set out as one and

the nnie thing, and not as two different things. The " foresaid provision " is the

" wbkh provision immediately above written." But while the contravention of

lie provision referred to by the words, " which provision immediately above writ

ten," is to be visited with a forfeiture of the right of the contravener, there is add

ed, as a further consequence, a declaration of nullity of all that shall be done in

contravention of the " foresaid provision," which is expressly applied to " all such

facts, deeds, debts, or obligements," rendering it clear that the provision referred

to by the above words is a provision which relates to farts, deeds, debts, and

obligements previously mentioned, and therefore necessarily proving that the

words, " which provision immediately above written," do not mean or apply to

the single act last before prohibited, which is the alteration of the order of succes

sion. It proves that " provision " is used to designate something much more, and

■hat although each act prohibited may be called a provision, and " provision'' in

the singular is the term used ; yet as used it cannot be limited in its application to

* -ingle act, without an absolute disregard of the sense in which the immediate

context demonstrates that the entailer uses it.

Bat if, in construing the words, " and which provision immediately above writ

ten," by the rule of strict construction, the immediate context forces you to give

iheai a meaning which carries you back beyond the act last prohibited, then the

■hole strength of the argument founded upon the word provision being in the

•ngalar, is entirely destroyed. Its meaning is at once enlarged. Although in

tAe lingular, it is made to embrace more than one prohibited act—that is, to em

brace several things which it is said are each of them a provision, but which, in

the language of this entail, are designated and referred to as being one provision,

or as forming the provision immediately above written. But it being thus impos



318 CASES DECIDED IN THE

No. 59. sible, in construing " and which provision immediately above written," to limit the

reference to the act last before prohibited, to what extent does the reference go?

Jan. 28, 1845. „,, ^ . . ... .. , , . , _,

Prestmi v. the "hat ,8 the provision immediately above written ? The answer seems to me to

Heirs ot Entail be very clearly pointed out by the form and structure of the deed; and it is this,

0 * ey e ' that it is every thing which is provided and declared in the preceding part of the

clause, which, commencing with " and further providing," does provide in regard

to several things, and then adds, " which provision immediately above written,"

if any of the " heirs shall contravene," and so on. If the reference is not to stop at

the act last prohibited, I, as already stated, can see no ground for stopping short

of all that is comprehended in the preceding part of the clause.

It will be observed, that any weight to which the remarks which have now

been made upon the terms of the immediate context in the irritant portion of the

clause may be entitled, would not be at all lessened, although it were true, u

has been suggested, that for the words " all such facts, deeds, debts, or oblige-

ments," an antecedent can be found in the part of the clause preceding " ami

which provision," and which comes after the words " and it shall not be lawful

to the said George Preston." Holding this to be the case, it may follow that, by

the words of the context, you are not, in order to satisfy them, necessitated to go

beyond the alleged break at " and it shall be lawful to the said George Preston.'

But still this assumes that the reference is to carry back at least to that extent,

and must do so ; and therefore, granting the suggestion to be correct, it docs not

affect the justice of the conclusion, that, consistently with the context, the words

" and which provision," &c, cannot be construed as referring to the act last pro

hibited, as being the provision immediately above written. Now, it is only to

that effect that this part of the context has been adverted to ; and that conclusion

being thereby and otherwise established, then, for the reasons which have been

given, I am of opinion that, without further aid from the terms of the declaration

of irritancy, the words " and which provision immediately above written," have,

in strict construction, a reference back, and apply to the whole preceding part of

the clause, and that, consequently, the whole of its prohibitions are duly fenced

by an appropriate resolution and irritancy.

If, indeed, it could be maintained that the terms of the irritancy not only did

not compel you, in construing the words " and which provision," &c, to carry

the reference back to the whole of the preceding part of the clause, but from

there being corresponding words in that portion of it following " and it shall be

lawful to the said George Preston,'' confined the reference to the latter, there

might be materiality in the statement, that that portion does contain Buch corre

sponding words. But I do not understand this to be maintained, and I apprehend

that it cannot be so ; for, admitting the accuracy of the statement, it is certain

that the words in the irritancy will apply to the whole prohibitions ; and if the

words " and which provision immediately above written," do not restrict the re

solution of the contravener's right to a contravention of a part, or one of the pre

ceding prohibitions, but being designative of the whole matter provided ia the

preceding part of the clause as forming one provision, apply the resolution to the

whole, then the terms of the irritancy occurring in the collocation in which they

are found, will not (whatever might have been their effect in a different colloca

tion) restrict the resolution, or the irritancy, to the facts, deeds, debts, or oblige-

ments mentioned after the words " and it shall not be lawful to the said George

Preston," or to any one of them.
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Lohd Robertson.—I concur with Lord Wood. No. 59.

Lord Moncreiff.—I also entirely concur in Lord Wood's opinion.

Load Cockburn I agree with the Lord Ordinary, both in his result, and in pri.'etoll' v, ti,e'

the reasoning by which he reaches it. Heir» of Entail

In construing an entail, it is certainly not the law that we are merely to ascer- ot Vtt"ey"el ■

uin the meaning of the entailer, and to give this meaning effect. If this were all

that was required, the construction of these deeds would generally be very easy ;

Realise it is certain that every entailer wishes his entail to be effectual. We must

look to his meaniug as legally expressed.

On the other hand, in construing his expressions, though freedom is to be fa-

"urcl. I cannot admit that the interpretation against fetters is to be so outrage-

'.-;y strict as that any construction, provided only that the words can be made to

adore it, must be adopted, however contrary not only to the plain expressed

ewoing, but to the general and particular structure of the deed, when rationally

wL

I admit that there is a construction favourable to the pursuers, which may be

breed upon this entail. 13ut the question is, Whether it can be subjected to this

contraction without the perversion of terms, as virtually defined, and as distinctly

tmployed, by the entailer, and without doing violence to the system of clauses,

wtiirh be has plainly laid down for himself in the creation of his own deed? 1

tWtthat it cannot.

He eho&e to divide his entail into distinct parts, each containing several matters,

and eaci begun and marked by the words, "and providing," or, "and further pro

viding." Each of these portions, though regulating a variety of things, is treated

hy tie entailer as a provision. And then he applies his resolutive and irritant

classes to the *' provision immediately above written." I think that this reference

ejtesds not merely to the last fragment of the immediately preceding provision,

bat to the whole of it. And this is confirmed by the irritant clause, which voids

aJI such facts, deeds, debts, or " obligements, in contravention of the foresaid pro

vision." I do not see what facts, deeds, debts, and obligements can be referred

to, or how these words are to be exhausted, unless the whole matters contained in

the last clauses, beginning " and further providing" be taken into view.

In abort, it seems to me to be exactly the same as if the entailer had chosen to

cumber bis clauses, and, instead of the " provision immediately above written,"

bad said, " the provision, No. 4." I do not think that his meaning would have

'-•era more clearly expressed by the use of the figures than it is by the use of the

words and clauses that he has employed.

Lord Ivoby.—I adhere to the opinion which I formerly expressed, as to the

attraction of this entail, in my note of 7th December; and I am now more

confidently confirmed in that view of the case, that I have bad an opportunity of

tidering the opinions of the other consulted Judges, more especially the elabo-

« opinion of Lord Wood, in which the question is so fully, and, as it appears

tome, with complete success, illustrated in all its bearings.

Eten in those opinions which are least favourable to the entail, any such ex-

oe rigour of construction as would confine the operation of the irritant and

KiJoti ve clause to the very last article of all among the prohibitions embodied in

'* prohibitory cluuse, has received no countenance. This is most important ;

r. in principle, the very strained argument raised in the pleadings upon the case

Ardorie, is not less difficult of reconcilement with the construction which would
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No. 59. thus carry back the operation of the word " provision," so as to embrace all the

_ prohibitions which follow the words " and it shall not be lawful," &c, in the

'pr«»tnn'v. the m'<ldle of the clause, than it is with the other construction, which would carry it

Hrin of Entail still further back, so as to cover the whole prohibitions embodied in the entire

" * rJrfieId- clause, commencing with the words " and further providing;," &c.

The principle of construction being therefore fundamentally the same in all

the opinions, the only question comes to be—How is that principle to be applied,

with reference to the grammatical structure and just reading of the disputed por

tion of the deed? And on that head—the extreme construction, which woolil

confine consideration exclusively to the last prohibition introduced at the close of

the clause, being once got rid of—I really do not feel the case of Ardovie so much

to press ; and I have no hesitation in concluding tnat, between the two other con

structions, there is no alternative but to choose that which lets in and deals with

the whole and entire clause as constituting but one " provision."

Lord Cuninghame.—There are some rules now so firmly fixed in the con

struction of deeds of tailzie in Scotland, that they can no longer be questioned in

the abstract, whatever difference of opinion may be entertained as to their applica

tion in particular cases. Among the leading maxims thus universally admitted, it

may be laid down as fixed—(1.) That each clause of an entail is to be subject to

the most rigid construction that the words used by the maker allows ; (2.) That

the probable intention of the entailer to give his deed the most comprehensive in

terpretation to render the entail effectual, shall not' govern or control any clause as

it may stand framed ; and (3.) That when any clause has been so framed as to

admit of different constructions, without violence to the words used, that interpre

tation shall be adopted most favourable to the freedom of the proprietor in pos

session.

In the present instance, the deed of entail, after a clause or clauses containing

a minute and complete series of prohibitions, in terms of the Act 1685, proceedi

with the resolutive clause in the following terms :—" And which provision imme

diately above written, if any of the forenamed persons or heirs, male or female,

hereby appointed to succeed to the said lands and estate, shall happen to contra-

veen, they shall not only lose and amitt the right of succession thereto, and the

samen shall accress and belong to the next heir of taillzie and provision appointed

to succeed to the person contraveener, though descended of the contraveener'i

body, ipso facto, without necessity of declarator; but also, all such facts, deeds,

debts, or obligements, in contravention of the foresaid provision, are hereby de

clared, ipso facto, void and null, and shall noways affect the said estate, or be

obligator upon the subsequent heirs of taillzie and provision who are hereby ap

pointed to succeed and have right to enjoy the said estate, free of the burden of

all such deeds, debts, and obligements whatsomever."

The forfeiture thus described being declared applicable to those who shall con

travene " the provision " immediately above written, (in the singular number,) the

question is, what shall be held " the provision last above written?" &c.

We have little aid from authority in the consideration of this point. The phra

seology used is uncommon. There is only one analogous case on record, (that of

Speid,) where a resolutive clause in the singular number occurred ; and therefore

the weight due to the present clause must be determined without much aid from

precedent.

If the term " provision " were always to be held synonyjnous with " prohibi
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tion," tlie ground of the pursuer's challenge would of course lie insuperable. But No. 59.

that proposition is plainly untenable. The term " provision " is notoriously a

won) of varying and flexible signification, meaning both in legal and popular Ian- pr," ,„„' v tho"

guage what is provided. Hence it may mean " prohibition," if what is provided Hcirn of Entail

is i thing forbidden—or it may mean an active right, if the thing provided is a pri- ol Vrtll,>>'n'!'li'

tilege—or it may mean a clause or enactment, if the antecedent words are sufficient

to define, with clearness and certainty, the limits of the provision.

In that view, however, the entailer, by making the resolving clause here de

pend on a word of fluctuating meaning, and by ronflning the forfeiture to one

prorision only, has, it is apprehended, laid the foundation of a formidable objec

tion to the efficacy of the tailzie. Without any greater strictness of interpreta

tion than the great hulk of our precedents on this branch of the law amply justi

ce*, the resolutive clause here admits of two constructions, either of which will

satisfy the whole words employed in the resolutive and irritant clause, as com.

bmed in the deed of tailzie.

1. The " provision immediately above written," must be held in general to apply

to wbat is provided in the immediately preceding appointment of the deed. In

thBMnie, " provision " will be synonymous with " prohibition," because the thing

l» provided in the portion of the tailzie anterior to the resolutive clause, is the

tag '•of any deed whatsomever, whereby the foresaid destination and order of

MtRi-iun may be any ways inverted, altered, or prejudged." And this construction

wall probably have been the sound one, if the resolutive provision in this entail

—*kica g connected and inseparably joined with the irritant provision, so as to

wifOM clause—did not only resolve the right of the contravener, but add that

"«ii nch facts, deeds, debts, or obligements, in contravention of the foresaid pro

rogate hereby declared, ipso facto, void and null, and shall noways affect the

aid state."

Giving due effect to these words, as part of the combined resolutive and irritant

clause, they will be exhausted by holding that the " facts, deeds, debts, or oblige-

mniu," irritated for contravention of the provision "immediately above mention

ed,' comprehend those restraints in the antecedent clause, whereby it is declared

tint—"It shall not be lawfull to the said George Preston, or any other of the

aids heirs, male or female, above mentioned, to suffer feu duties or other public

Men;, payable oat of the said estate, to run on and remain unpaid so as to affect

the same; nor to contract debts, or do and committ any other fact and deed, civil

and criminal, whereby the samen lands and estate may be evicted, adjudged, for-

tailed or any otherways affected, in defraud or prejudice of the saids heirs of taillzie

*°d provision, and of this present right of succession to the said estate, or do any

ifti whatsomever, whereby the foresaid destination and order of succession may

I* any ways inverted, altered, or prejudged.''

These prohibitions, being those lust above written, are sufficient to explain the

"tats, deeds, debts, and obligements," which are irritated. The " facts and

tads'" have been understood in numerous cases, such as the case of Tillycoultry

•Mothers, (where a more extended construction was not necessarily culled for,)

-' the legal phrases for those acts that lead to forfeiture and eviction—and the

"debts and obligements" are the debts already constituted, or obligations in

reference to the same. This construction is manifestly sufficient to exhaust the

cltate as it stands. But,

2. If it were admissible to give a larger and more extensive interpretation to

X
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No. 59. the term " provision,'' consistent with the presumed meaning of all entailers, then

unquestionably the term "provision" in the present entail, may be held as syno-

Praaton v the '»vmous with " clause" or " enactment ;" and of course, as no deeds can depend

Heirs of Email on punctuation, it might reach back to as many of the antecedent prohibitions as

of ValleyfitM. ft rea80nabie view of the extent of the clause could justify. In that view, certain

ly, the resolutive clause might be drawn back to the whole preceding branch of

the tailzie commencing with " providing and declaring," a series of prohibitions

against sales and alienations, down to the commencement of the resolutire

clause.

But as this is not the neccessary construction of the resolutive clause as framed

—as that clause may with equal consistency, and with due regard to all the

words used, be read as applicable solely to the latter branch of prohibitions, that

do not comprehend sales—I conceive that the Court is called on to adopt the

construction of the clause most favourable to the liberation of the proprietor from

restraint, on the ground explained by Lord Brougham in the Overton case, that

" if there are two modes of construing any given clause, one of which leaves him

(the heir) free, and the other fetters him, the construction to be given to that

clause is in favour of leaving him free, just as much as if there was only one con

struction, and that construction in his favour."

On these grounds, I am of opinion that decree of declarator should be pro

nounced in terms of the first declaratory conclusions of the libel, in respect the

heirs are not excluded by an apt and effectual resolutive clause from selling the

lands. The other declaratory conclusions do not appear to me to be well founded;

and from them, therefore, the defenders should be assoilzied.

Lord Medwyn.—I arrive at the same conclusion as Lord Cuninghame has

done, that decree of declarator in terms of the first declaratory conclusion of the

summons should be pronounced, and that the defenders should be assoilzied from

the other conclusions.

Lord Murray.—I agree entirely with Lord Cuninghame's opinion.

The strict construction to which entails in Scotland have been subjected, arose

from the conveyance being framed so as to leave the heir in possession of the

fee. The estate was therefore, at common law, subject to his debts and onerous

obligations, whatever prohibitions were contained in the deed.

It appears from Hope's Minor Practicks, tit. 16, sec. 10, &c, that irritant and

resolutive clauses were introduced in his time, in order to make such deeds

effectual against the rights of lawful creditors. A deed so framed was necessariK

subjected to a strict construction ; and Lord Stair has, in the 1st book of bis

Institute, tit 14, sec. 6, and in the 2d book, tit. 3, sees. 43, 58, 59, shown that

was the view which the law of Scotland necessarily took of them ; and in his 4th

book, he gives as the ground of bis opinion, that irritant clauses " are against the

common course of law, and therefore are odious."

The statute 1685 confirmed—if it did not establish—the right of all persons to

entail their lands with such provisions and conditions as they should think fit, and

to affect their entails with irritant and resolutive clauses ; declaring all such deeds

to be in themselves null and void, and that the next heir of entail may pursue

declarators of contravention, and serve himself heir to the last who died infeft in

the fee, and did not contravene. The statute requires that the original entail

should be judicially produced and recorded, and inserted in the conveyances of the

estate. It then declares sufh entails, so completed, effectual against creditors;
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Mlbit, if the conditions and irritant clauses shall not be repeated in the subse- JJo 59.

qoent conveyances, they shall not affect creditors.

This statute gave proprietors a power of framing their entails in any words ,>*"'" ' lh"'

tkey thought fit, to use, provided the entails contained irritant and resolutive H-ii» at Entail

cIjims. It was on these conditions that proprietors obtained the privilege of" v»11'"J''i<-ld-

pUring their estates in this peculiar condition ; but they have not complied with

tie provisions of the Act unless they have made it perfectly clear, so that no cre

ditor or singular successor can misunderstand what provisions have been affected

«i'h irritant and resolutive clauses. If they have not done so, they have not com

plied with the evident intention of the statute.

On that ground, the Duntreath case was decided in strict conformity with the

pinions of Lord Stair.

Lord Cuninghame has shown, that, according to one construction of this deed,

the entail is not effectual. Another construction may no doubt be adopted, and

nay be more accordant with the views of the entailer; but he has left the matter

imbiguoos, and therefore he has not complied with the enactments of the statute,

rbich make it imperative that there should be no room for ambiguity or reason.

s»U> doubt as to the cases to which the irritant and resolutive clauses apply.

Tae case was this day finally advised.

Lo»d Justice-General.—Considering the great weight that was ascribed by

the pursues to the decision in the case of Ardovie, as well as the general nature

of tbe question raised under this entail, we thought it right to allow additional

eaws is reference to the viva voce discussion that took place on the report, and

for tie purpose of taking the opinions of the other Judges, as had lately been done

is • variety of other entail questions. We have now received those opinions, and,

00 reconsideration of the case, I have formed an opinion in conformity with that

of tbe majority of the consulted Judges, that the objections taken to this entail

cannot be sustained, on any application of the rules of construction relative to this

department of our law, and that the decision in the case of Ardovie is not a con-

dnaire precedent for the determination of the present. The judgment pronounced

by the majority of the Judges in that case, no doubt, bore,—" That the words of

ike irritant clause of the deed of entail executed by Robert Speid, Esq., ou 10th

October 1791, can neither be extended to comprehend the whole three prohibi

tions against sale, the contraction of debt, and the alteration of the succession, nor

tpplied to any one of these prohibitions in particular : Find that the prohibitions

are aot therefore guarded in terms of the statute 1685, c. 22, so as to constitute a

«Kd and effectual entail : Therefore, repel the defences, and find, decern, and de-

due, in terms of the conclusions of the libel : Find no expenses due to the pur-

ww,"' &c But in that case the Lord President dissented from the judgment.

Lord Corehouse expressly held, in delivering bis opinion, that the entail was a

hindered deed ; and that, had die irritant clause referred to " the provision

bat above mentioned," there would have been a material difference produced

tae import of the irritant clause. His Lordship's opinion, and also those

of the two other Judges who concurred with him, were delivered with consi-

erable hesitation ; and Lord Gillies, in particular, is reported to have said—

1 have seldom found it more difficult to form one " (an opinion) " upon

.''oanda satisfactory to myself." Therefore I cannot but hesitate, with all due
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No. 59. deference, in holding that that case of Ardovie has settled any point in the law

of entails, as it never was affirmed by the House of Lords. But even if it were

••". 28, 1845. jjgjj tQ jje a we]i decided case, in reference to Mr Speid's entail—whicli was

Preston v. the . , , , , .. ,.

H ' f Ent">l one a yery Part,cu'ar nature—I cannot, for one, pronounce that this entail

of Valleyfield- of Valleyfield is a blundered one, but, on the contrary, I must consider it as one

prepared with very considerable care and attention. Although its structure may

appear more anxiously and elaborately framed in some particular respects, yet, in

regard to the three essential requisites for the completion of an effectual entail,

guarded by the use of proper irritant and resolutive clauses, there does not appear

to he any defect whatever in that instrument ; for it surely cannot be seriously

disputed that it is perfectly legal, and, in conformity with the strictest rules of

construction applicable to entails, to embrace in one clear, distinct, and unambi

guous clause or sentence, the whole three main prohibitions of a valid entail. If

this is followed up by an irritant and resolutive clanse immediately subjoined

thereto, or so directly connected therewith, as to leave no room to doubt of their

application, nothing more can be required. Now, that this is done in the entail at

present under our consideration, seems manifest to me, on attending to tbe wordi

of the clause in question, which commences with the words, " and further pro

viding, as it is hereby expressly provided and declared, that it shall not be lawful,''

&c, and terminates with the last words of the resolutive part of the clause. It will

accordingly be found, that the prohibitory clause in the Roxburghe entail is framed

in terms very closely resembling that now before us, as embracing the whole three

main ingredients of a valid entail. It is in these words—" And sicklike it is spe

cially provided, that it sail not be lawful to the persons before designat, and the

heirs-male of their bodies, nor to the others heirs of tailzie above written, to make

or grant any alienation, disposition, or other right or security whatsomever, of the

said lands, lordship, baronys, estates and living, above specified, nor of no part

thereof, nather to contract debts, nor do any other deeds quairby the sainen, or any

part thereof, may be apprizit, adjudgit, or evicted fra them, nor zitt to do any other

thing in hurt or prejudice of thir presents, and of the foresaid tailzie in haill or in

part : All quilk deeds scea to be don by them are by these presents declaim to be

null, and of nane avail, force, nor effect." This clause was followed by some reser

vations and powers, and the general irritant clause is subjoined in a subsequent

part of the deed, and made applicable to the contravention of the whole provisions,

restrictions, and conditions above named. The clause in the Valleyfield entail

must be read, and have full effect according to its plain, grammatical, and techni

cal terms, as it does not require any construction resting on inference or implica

tion. All, then, that is introduced by the words, " it is hereby expressly provided

and declared," and in the whole sequel of its contents there being no repetition

of those same introductory words referring to any thing else, may not only be rea

sonably denominated a provision, but can in fact be properly described by no other

appropriate term. But as it is one expressly directed against selling, contracting

debt, and altering the order of succession, and is immediately followed by tbe

irritant and resolutive clause, commencing with these words—" and which provi

sion immediately above written," &c, (reads whole clause,) there in reality exists

no room for any reasonable doubt of the perfect sufficiency both of the prohibitory

and irritant and resolutive clauses of this entail, which are in fact combined and

riveted together as a whole. I have, however, really said more than was at all
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necessary for the expression of ray opinion in this case, because it so happens that, No. 59.

after in attentive consideration of it, I find that my views of it are so very fully

and distinctly announced in the very clear and satisfactory opinion of my Lord p ' h'

Wood, that I have nothing more to add, than that I concur entirely in his Lord- Heirs of Em»il

ship's opinion, which may be viewed as in fact also sanctioned by thoBe of all the of Valleyfield.

other consulted Judges who compose the majority.

Lord Mackenzie.—It is admitted that there is no material difference between

the tiro entails in this case ; and I may therefore refer to the first, i. e., the entail

1736, as exhibiting the terms of both in reference to the present question. By

tins entail, then, it is provided, " and which provision immediately above written,

if any of the fort-named persons" (i. e., heirs of entail,) " shall contraveen,*' then

the irritant and resolutive clauses shall apply. We are, then, under the rule of

strict construction, to enquire what is the provision immediately above written.

We bare to look backwards, and as soon as we have found a provision—one pro-

lisioo—we are to stop. That is the extent to which the irritant and resolutive

ckusesare to reach. There may be a hundred other provisions, but these are not

reached by the irritant and resolutive clauses. Looking back, then, how soon do

« find a provision ? Now, we find u clause immediately joined to the irritant and

MololiTe, which is in these words :—" And it shall not be law full to the said

Gwrp Preston, or any other of the saids heirs, male or female, above mentioned,

tossffcr feu duties or other public burdens, payable out of the said estate, to run

on iikI remain unpaid so as to affect the same; nor to contract debts, or do and

committ my other fact and deed, civil or criminal, whereby the sanien lands and

Witeaij be evicted, adjudged, (01 faulted, or any otherways affected, in defraud

orpjadice of the saids heirs of taillzie and provision, and of this present right of

«ws>ion to the said estate, or do any deed whatsomever, whereby the forsaid des

titution and order of succession may be any ways inverted, altered, or prejudged."

•W, I feel bound to say, that it appears to me that this is a provision. It is a

Satinet and complete thing in itself, and it is distinctly provided, which is all that

*wn« necessary to make a provision. But it is said that this is not a provision,

li ;t only a part of a provision ; and that, in order to find a complete or whole pro-

won, we must go back in the deed until we come to the words " providing, as

if is hereby expressly provided and declared." It is said that the clause in ques

tion respecting feu-duties and other debts must connect with these words ; and

tWWure, that as all that connects with these words must be one provision, so

'■''is can only be part of a provision. I think I 6ee two errors in that. I do not

'hink the clause does necessarily connect with the words " providing," &c, as

here stated. There is a general clause, that the disposition of entail is under all

the reservations, conditions, provisions, &c, following, which sufficiently connects

»ith the prohibition of debts, &c, to make that prohibition completely effectual

i a condition or provision of the entail, without the application of the word

"providing" to it at all. The words, " and it 6ball not be lawful," are quite

Aliment to mark it as a condition or provision of the deed falling under the ge-

Dtt*! clause.

Secondly, there is no ground for holding that all the different things ordered

titer and under the word " providing," and connecting with that word, as used in

thii entail, must and shall form only one provision. After such a use of the word

" providing,'' what follows and connects with it might form one hundred provi-

•ions. It might be numbered 1, 2, up to 100. It is true, that if the words used
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No. 59, were, " but under this provision, that," &c, then it might be argued that all

matters connected with that word were to be held one provision. But that would

PrVston'v th« ^e because provision is in the singular number. And yet. there might be difficulty

Heira of Email even in that case, if the things provided were grosslv distinct things. But that

of \ a Ik>) Held. jg n0^ tjje present gajg at g]^ where the word " provision '' in the singular is do

more used than the word " provisions '' in the plural, but where there is used the

indefinite word " providing," which is just equally applicable to a hundred provi

sions following and connecting with it as to one. When that is the word used,

then, to know whether it be followed by one or by more provisions, we must look

entirely to the things that are provided, whether they be only one or a plurality

of distinct things. The mere word " providing" gives us no help in that en

quiry.

Reverting again to the clause of prohibition of debt which I quoted, I ask why

shall we hold it not to be a provision, since it is certainly a matter provided, and

is also a distinct matter both in substance and expression ? If we look to this

part of the deed only, from the word " providing" to the end of the passage now

in question, there seems absolutely no appearance at all of reason for denying thi)

clause of prohibition to be a provision, and therefore the immediately above writ

ten provision. But it is said that, if we look through the whole deed, the word

" provision," as here used, has in it a peculiar meaning ; that it means not one

distinct thing provided, but the whole matter of provision that follows after one

use of the word " providing," until the same word comes to be used' again. If the

deed had used this word " providing" only once, or twice, or three times, such i

plea never could have been attempted. But it is observed that the word is re

peated pretty frequently in this entail, and from that the inference seems to be

drawn that the word was so used with the view of dividing the deed into portion?,

and making each part be held as one simple provision, however many distinct

matters it may contain.

Now, (1.) I do not well see why, if an entailer may use the word " providing"

once, or twice, or thrice, in stating the whole conditions of an entail, without an

idea of making the whole into one, or two, or three provisions, he may not in like

manner use it six, or seven, or a dozen times, without any such idea. It being

clear that the word " providing" itself implies no unity in what follows and con

nects with it, but is equally applicable to one, or two, or twelve distinct provisions

intended to be each of them a distinct provision, yet all following and connecting

with this one word " providing," how can we with safety infer that the use of this

word must be intended to have the effect of making all that follows and connect*

with it be viewed as one provision, merely because it is repeated a good many

t inius in a deed of entail ? If it be said that, in all the other clauses of this entail,

the word " providing" is used to introduce only one provision, in the first place

I am not able to admit the fact. This may be Been in the very clause before that

containing the provision to sell, &c. One portion of the deed, also, seems check

mate to the idea of always going from " providing " to " providing," to find one

whole provision, and is the very portion of the deed containing the prohibitions

and the irritant and resolutive clauses, which is all between one " providing " and

another " providing ; " and yet, certainly, it is more than one provision, since it

states a provision as above written to the irritant and resolutive clause. No*-

whatever be said to constitute this provision, at least it is impossible to say U»t

it extends from " providing" to " providing."
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(2.) Snpposing that, by an examination of the whole, i. *., all the rest of the No. 59.

deed of entail, we might conjecture or infer that such was the entailer's meaning,

is such conjecture or inference admissible after the case of Duntreath, and the i>"'.U) \ th '

other decisions, establishing the strict interpretation of entails. To me, it seems Heirs «.f Kntail

to be jast in the teeth of the case of Duntreath. An entailer uses the word " pro- "' Va"''3'fiel '•

thiin»,° which may introduce a plurality of provisions just as well as one, and then

he follows this word by stating a plurality of things, each of which statements is

in itself a distinct matter, i.e., a distinct provision. Yet we are to. infer, front

whit we find in other parts of the deed, that he considered all these as one, and

designated them all as " the immediately above written provision." Is not this

wing at least as much freedom of interpretation as that disallowed by the House

of Lords in the Duntreath case? It is said that the entailer has nsed the word in

• Bonification which he fixes for himself, by the use of it in the language of the

■tail. I admit that may be done by an entailer. But why is that said here ?

Where, even in one single instance, can it be said with any certainty that this

mailer uses the word " provision" in this peculiar sense ? 1 see not one such in

stance in the deed, from beginning to end, where this can even be argued, except

■ the clause to which the present question relates—and there the statement is

wtainly erreneous, as has been shown. The argument never can stand on any

fwilurase of language defined or discovered by the entailer ; for there is no such

(in regard to this word " provision." The party here must have recourse

cures of intention from other parts of the deed to correct or 6upply the

trbuse, just as in the case of Duntreath was unsuccessfully attempted. It

lie-observed that I do not rest at all on the decision in the case of Speid. That

' til not require, and did not receive a derision that is in point in this present

*■ I place no weight on it. I do not think what I said there was obiter. It

i meet one view of the case, i.e., that " the aforesaid" meant technically

(immediately aforesaid." But it is enough that it was not concurred in by

*r Judges, or held necessary, even by me, for the decision,

the whole, however, though with all the doubt arising from the adverse

i of so many of the Court, I am of opinion, with Lords Cuninghame, Med-

, tnd Murray, that decree should be pronounced in terms of the first declara-

r conclosion.

ord Fullerton.—The question here lies within a very narrow compass, and

illy confined to as pure a point of verbal criticism as can well be supposed to

■ eten in the most hypercritical department of our practice.

■ operation of the combined irritant and resolutive clause of this eutail is

to the case of the contravention of the " provision immediately above

relieves us of one difficulty which was raised in the case of Speid, on

ound that the word " provision " might, when read without any qualitica-

, be held to apply to the whole previous tenor of the prohibitory part of the

s the expression is qualified by the words " immediately above written ;" so

»t bold it to be limited to one provision, and that the one provision imme-

dy preceding the resolutive and irritant clause. But that does not carry us

ause there then arises the question what that one provision is, and the

irion of that will depend on the particular test which we apply to determine the

wiy of a provision in such a deed.
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No. 59. The pursuer's argument really comes to this, that the unity of a provision de-

1 ■ pends on the unity or separate individual character of the act which it provides

t oq 1044

l*ieston'y the ^or» ^rom wnich he infers that the " provision immediately above written" cannot

H'irs of Email go beyond that part of the complex clause which relates to the alteration of the

i.t Vitlli-ybald. or{|er 0f succession—that being the last in order of enumeration. On the other

hand, the defenders, the heirs of entail, contend, that the unity of the provision

roust he tested by the form of words in which it is expressed; and that, if an

entailer frames a complex clause, providing that the heirs shall neither sell nor

contract debt, nor alter the order of succession, the whole of it is, in a case of this

kind, to be read as one provision, as the acts prohibited, though distinct, are in

form included in one prohibitory sentence.

Now, if, in the present case, this question occurred pure, t. e. if we had nothing

in the immediate context of the deed to guide us, I confess I should have great

difficulty in adopting the construction maintained by the heirs of entail. In truth,

both interpretations are quite admissible, and quite legitimate, according to tbe

ordinary use of language. A prohibition of, or provision concerning, thrte acts,

in their nature totally distinct, may be correctly said to be either one, by referring

to the form of expression, or three, by referring to the subject of prohibition or

provision. Now, if we had nothing in the context ascertaining in which sense the

entailer employed the expression, there would truly be a case of ambiguity, which

of course would, by the fixed rule of interpretation, operate against the extension

of the fetters beyond those acts which were unambiguously expressed.

Indeed, the case of Speid not only determined, and I think most justly, that

where one provision only was alluded to in the irritant clause, and where it was

a matter of doubt which of two provisions was alluded to, the irritant clause

could not receive effect. It went a great deal further ; for it determined that, in i

complex prohibitory clause like that occurring here, the unity of the provision

was to be determined by the unity or individual character of the act prohibited.

The judgment of the Court found, that " the words of the irritant clause can

neither be extended to comprehend both of the provisions or prohibitions against

sale or contraction of debt, nor applied to either of them in particular." Now, as

the entail there unquestionably united the two acts of sale and contraction of debt

under one form or expression of prohibition, the judgment expressly determined

that that was not the proper test, but that it was the nature of the act prohibited

which distinguished the individuality of the prohibitions or provisions. It is not

to be overlooked, however, that, in the case of Speid, there was nothing in the

context to guide the Court in ascertaining the sense in which the word " provi

sion " was used by the entailer. The irritant clause merely declared, that if the

heirs " should act or do in the contrary of the provision above set forth, all and

every one of such acts anil deeds " should be void and null. There could in that

case be no inference from the description of the things annulled in regard to the

extent of the provision of which the contravention was contemplated. That des

cription, " the acts and deeds," just answered to the supposition of the event, "if

the heirs should act or do contrary to the above provision ;" so that those ques

tions still remained quite general what that provision truly was, or rather must be

held in law to be, while the deed itself gave no information on the subject.

But the present case does, I think, differ most materially from tbe case of Speid

in that important particular. Here it is declared that, if the heirs contravene the

" provision immediately above written," not only shall the contravener forfeit h«
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nfctj bit "all =nch facts, deeds, debts, or ohligements, in contravention of the No. 59.

I famid prorision," shall be " void and null." It appears to me that these expres-

■ necessarily drive us to the rejection of the test of unity maintained by the p^'JjJj v ,•,.'

ter. By that test, the " provision immediately above written "' is the prohi- H«rs of Entail

•rition atfainst altering- the order of succession; but then the enumeration in the1 y

ronjoined irritant clau.-e, of the things which may be done in contravention, con-

Ih tat only facts and deeds which may be applicable to an alteration of tho

order of succession, but debts and obligements, which, particularly the first, clearly

it. So that, in this particular case, I rather think we are excluded from the

[ OMiniction of the irritant clause maintained by the pursuer. We are compelled

kj the context to let in a reference to some provision which regards debts and

sligements, which we cannot do if we hold that the one provision above written

»ince§,wiJy limited, by the identity or individuality of the act prohibited, to the

ember of the complex prohibitory clause.

So far, then, I agree with the majority of the consulted Judges. I think, in this

cue, in judging of the special identity of the one provision above written, we. are

(stilled to look not only at tho act prohibited, in the member of the sentence

" iamediately above written," but to go further back, in order to get at the one

Km necessarily referred to in the irritant clause ; or that one provision with

the entailer has chosen to combine certain prohibitions which he might hate

saute. But there is another and remaining point—viz. how tar we are

dttto back. And on this I confess I am obliged to differ from them, and

t»lgn*»iiii the minority.

ice held, that the proper test for deciding on the unity of the " pro-

written," is not the unity of the act prohibited, but the unity in the

expression adopted by the entailer, I cannot conceive a case in which strict •

::ion is more indispensable and less objectionable (putting entail law out of

'tionj than in determining whether a certain passage in a deed involves or

provisions or one. It is nothing but a question of form of expression,

ich the intention of the granter of the deed has no concern. If two things

rtnally prohibited or provided for, it is a matter of absolute indifference to

'trier the words expressing his intention are Bplit into two provisions or held

imbitied into one. It becomes of importance in this case, only because the

Certain fetters depends on the extent to which the limits of the one pro-

cao be carried, which is only an additional reason for applying that strict

nation which the very nature of the point itself would at any rate require

Kify. Now, what is the form nU expression adopted in this entail ? By the

entail 173G, which is the standing entail, (as the deed 1767 was only a

ng of the succession,) the lands are made over to a certain Beries of per-

■•, ouder the express reservations, burdens, provisions, conditions, irritancies,

falter mentioned, Ac. Then follow various provisions and declarations ; and

be top of page 12, the deed proceeds:—(Beads from beginning of prohibitory

**« to the words, " and it shall not be lawfull," &i: ) Here there is an entire

:m not only in the punctuation, but an absolute break in the entail form

-inn, which renders it quite impossible to combine what follows with what

f before. The beginning ol the passage provides, " as it is hereby expressly

and declared, that it shall not be lawfull to the said George, Robert,

i William Prestons, or to their said heirs, or to any other of the heirs, male

who shall happen to succeed to the said estate, to sell," &c. But the
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No. 59. sequel of the passage containing the prohibition of the contraction of debt, and

_ other acts, commences not only with a new sentence, but with a new and different

Preston' v. ihe' description of the persons prohibited :—" And it shall not be lawful) to the said

Heirs of Entail George Preston, or any of the other heirs, male or female, above mentioned, to

of Vall«j field. aaffer feu.dutiea to accumulate, or to contract debt," &c. Now, here there is i

very good prohibition against contracting debt, and the other things there enume-

rated. But can this last prohibition be combined in form with the preceding pas

sage regarding sales, so as to make the whole only one provision in form, and tliu-

to render the irritant clause confessedly operative only on the one provision imme

diately above written, applicable to the whole passage beginning with the words,

" and further providing, &c ? I agree with the minority of the consulted Judges

in thinking that there is no ground for such an extension. The defenders, resting

their case exclusively on the form of expression as distinguished from the subject

of the provision, are bound to make out that, by the form of expression, the whole

passage back to the words " further providing," is only one provision. That is

their whole case. Now, have they made it out when, by the form of expression,

the part of the passage containing one Bet of prohibitions does not admit of being

combined, even in form, with that which contains the other ? The circumstance

of the passage commencing with the words "further providing," I consider to be

of no importance. These words are mere surplusage. There cannot be a donbt,

particularly after the general reference at the outset to the provisions, restrictions,

&c, after mentioned, that a clause beginning, " and it shall not be lawful for the

heirs to do certain things," is a perfectly good separate provision or prohibition in

itself, and must be so dealt with when any thing turns upon its individuality.

An entailer may begin one clause with the words providing and declaring, and

then insert any number of valid prohibitions under the form, " it shall not be law

ful for the heirs to do so and so ;" and if, in such a case, be limited the irritant

clause to the " provision immediately above written," I cannot help thinking that

it would not only be a liberal but a most lax interpretation to carry back the opera

tion of the irritant and resolutive clause to the employment of the words "pro

viding and declaring," and thus to combine a whole series of provisions, distinct

both in expression and subject, into one, in order to give a wider effect to that

irritant and resolutive clause. Now, that is the very principle which is maintained

here by the heirs of entail. Though it is not necessary for their purpose to carry

its operation further back than the sentence or provision immediately preceding,

still the same question arises, as the irritant clause applies only to the "provision

immediately above written." The question's, what that one provision is? And

the argument of the heirs of entail really is, that the last part of the disputed pas

sage must be held to be united with the former, so as to make one provision,

though in the subject they are confessedly distinct, and in grammatical form do

not admit of being conjoined. Now, I can conceive no better ground for deciding

that they truly form two provisions, and not oue ; aud that, consequently, the

effect of the irritant clause is limited to the prohibition of allowing the feu-duties

to accumulate, and of the contraction of dobt ; a construction, too, which remotes

all inconsistency between the prohibition and the enumeration of the different acts

of contravention contemplated in the irritant clause. In short, it appears to me

that this is not only the strict interpretation, but is the fair and reasonable inter

pretation ; and that the argument of the heirs of entail truly rests on the supposed

impossibility of an entailer effectually prohibiting the contraction of debts, while
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he leases the power to sell free, a consideration to which of course we cannot listen No. 59.

is a rase of this kind. And therefore I agree with the minority of the consulted

Judges in thinking, that the operation of the resolutive and irritant clauses cannot p,^SIO(j h '

be held to apply to any thing beyond the acts prohibited in the sentence beginning, Heirs «f Entail

"and it shall not be lawfull." "' V.lleyfield.

I tbink, then, that the pursuer is entitled to judgment in terms of the first de

claratory conclusion of the libel ; but I should think we must, in compliance with

the principle of that opinion, go a little further, and also sustain the thisd conclu

sion of the libel, which regards the letting of tacks, an act which is not covered by

tie irritant and resolutive clauses, according to the construction which I think the

correct one.

Lord Jeffrey.—I concur in the opinion of the majority of the consulted

Jadges, aud generally in the grounds assigned for that opinion ; and considering

bo* clearly these grounds are set forth in the prints now before us, it might per

haps be enough for me thus to intimate my concurrence. But, looking to the

nature and extent of the differences which still exist among us, and especially to

what has now fallen from two of your Lordships, I cannot but fee) some anxiety

ibattbe views on which I rest my judgment should be distinctly understood.

1 think the case is of some nicety ; but yet attended with less difficulty than

anenl that have been recently decided, on the same principle by which I con

cent that this must now be determined. And this much I wish to say at the

outset, tint if I had any notion that the judgment we are about to pronounce (and

•aidimiBt now be the judgment of the Court, whatever might be ray opinion,)

weald uall trench on the true principle of strict construction, or carry the limi

tation to which it is necessarily subjected further than they have been already

oirM, [ certainly should not have been found among those who assented to that

I may begin, however, by saying, that I can by no means recognise it as a just

aemplification of that principle, to hold that, in determining the true meaning of

the fettering clauses of an entail, we should never be permitted to go beyond the

"ordt of these clauses themselves; or even that we should always confine our-

*b"ei to the immediate context, or to words occurring in the same sentence, or

mmerion. On the contrary, I hold that it is undoubtedly competent to go, for

•*■ purpose, to all the words aud clauses of the deed which relate to the same

■Mters; aud especially to such of them as bear directly upon the words we are

called upon to interpret—though always, no doubt, under this qualification or pro-

rt»r'- that the meaning so to be made out must he made out clearly and unequivo-

1 iily ; and that the result of the whole taken together must be something more

lb* a were preponderance of probability, or even a moral conviction that, fetters

aaa restraint were intended. The intention to fetter, in short, and to fetter in a

particular manner, must always be clearly made out from the expressions actually

"und in the body of the deed. But if it is once so made ont, it is not, as I think,

■•be defeated, either by a strained and unnatural interpretation of the operative

ords themselves, or by sticking obstinately to them as they actually stand, and

» ■li'ally refusing to look at the other clauses or expressions in the deed, which may

6j unequivocally the sense truly put on them by the entailer.

Thus far, 1 believe, all persons looking judicially at the subject will now be found

'o agree ; »od yet it is difficult to say even as much as this, without feeling that,

if the rule of interpretation is only to be found in the distinction between a forced
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No. 59. and unnatural, and a merely improbable construction, or by settling the degree of

clearness with which an intention to fetter must he expressed in order to be effec-

„n" ' , ' tual, we shall soon rind ourselves embarked in subtleties of the most perilous de-

Pre*t<»n v. ih« ' *

Hnrs of Entail scription, and driven into a sort of debatable land, within the confines of which

of Vniii-ynekl. tne mogt C)lutious and conscientious—as witness our disagreement to-day—may

unwittingly go astray. 1 shall immediately endeavour to show, that if we confine

ourselves to our safer and more immediate duty of interpreting words, instead of

hunting after indications of general intention, a good part of this perplexity may

be avoided, and the rule of strict construction reconciled both to substantial justice

and to all the highest authorities. But, in the mean time, it is something to be

able to say, that, without going in the very face of those authorities, or a series of

determinations in th« court of last resort, it is quite impossible to maintain, (as the

pursuer, however, still professes to do here,) that wherever an expression in a deed

of this description at all admits of more than one meaning, that which defeats the

purpose to fetter must in every case be preferred. I refer more particularly to

such cases as that of Stobbs, where a judgment of this Court (of March 1811,)

finding that the prohibition to dispone in that entail was not equivalent to a pro

hibition to alienate, and did not strike at the granting of long leases, was reverted

in the House of Lords in March 1821 : when it was solemnly adjudicated— 1st,

That the prohibition to dispone was sufficiently fenced by an irritant clause directed

only against alienations ; and 2d, That such irritancy was effectual against a lease

for the period of seventy-seven years ; and also to the several recent cases in which

the same high tribunal has found, that the word " deeds," in the fettering clauses

of an entail, was to be taken in the sense which most supported the restrictions—

though occurring in a connexion which, beyond all question, admitted of another

sense ; and even of a sense, looking only at the passage in which it occurred,

scarcely less probable and natural than the other.

But though the subject is thus intrinsically full of difficulty, and probably will

always give rise to differences of opinion, I cannot but think that the range, and

even the risk, of such differences might be considerably narrowed, if it were always

kept in mind that it is a very different thing to seek for the meaning of really am

biguous or flexible expressions, by references to other passages of the same deed

which may really indicate no more than the general intention, or even the anxiety,

of the entailer to make his deed effectual in all its material clauses; and to refer

to such passages for the narrower and more legitimate purpose of merely ascer

taining the sense in which the words in question have actually been used. And

some confusion, I think, has been introduced into the argument (and even into the

views of the Judges) in this as well as other cases, by applying judicial dicta which

truly referred only to attempts of the first description, to the latter. The first I

readily admit to be for the most part incompetent, and in very many cases inept

and unnecessary ; since, without any such reference, it may generally be assumed

that it must have been the intention of an entailer to do effectually that uhich he

had undoubtedly attempted; or, in other words, that it could not have been his

wish or intention that his obvious, and even expressed object shonld be frustrated

by casual omission, or palpable blunder or defect of expression. It could require

no reference to other parts of the deed to satisfy the Court, in the Hoddain ca»e

for example, that it could never have been intended that a line should be dropped

out in extending the completed instrument ; and it may well be held to have been

sufficiently clear in the Duntreath can', that the entailer intended the institutes'
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irell as the heirs to be subjected to the provisions of his entail. But the most No. 59.

complete conviction on these points was rightly held to be incapable either of sup-

plying the missing line in the one case, or of changing the settled meaning and p °, ' th°'

effect of a known technical word in the other. In a strict view of the matter, in- H^irs <>t Kntall

deed, I should be inclined to say, that the flaw in the Duntreath case was truly as ot "*"«jM4

much a flaw of omission as that in Hoddam ; the blunder being, that the word

j>titute (or some word capable of describing the institute) was not added to the

irord heirs—which had quite another meaning, and another purpose to satisfy. If

th* word, however, had been truly ambiguous or flexible in its own nature, a

reference to other passages in the deed might have been competently made to fix

tie meaning in which it was actually used. Nay, if any of these passages had

contained a perfectly clear declaration of the sense actually affixed to it, however

improperly, by the entailer, I should have no doubt that they would control (or

ruber vary) the meaning even of a strictly technical word ; and so give eflicacy or

implication to fetters that might be otherwise inoperative. In the Duntreath case

rielf, for example, if the entailer had, any where within the body of the instru

ment—at its outset or at its close—set forth in distinct terms, that throughout

tktdeed, and especially in its fettering clauses, he meant under the word heirs

'uiatlade the institute also, and provided and declared that these clauses should

tWB'eeffect as if he had been specially mentioned, I see no reason to doubt that

''■wild have been perfectly effectual. But it would have been so effectual,

there were found in other passages sufficient proofs of the entailer's

lose to fetter the institute as well as the heirs ; but because they were

itain a precise reference to the very words under consideration ; and

own key to the cipher they might otherwise have presented,

of the former description, where an ambiguous expression is not ex-

any thing in other parts of the deed bearing directly on that expression,

*, for the most part, be inadmissible to refer to what merely renders it pro-

ithat it was used in a sense unfavourable to freedom. The phrase itself being

in spile of any such probable inference, in all its original ambiguity; and

tied and wholesome rule, of requiring clear and unambiguous expression to

Feet to restraints upon property, however clear the purpose may appear,

its course, and decide for the construction most favourable to freedom,

the other class of cases, the reference to the context or other parts of the

is obviously far safer and entirely justifiable. The entailer having here used,

mme, a word or phrase undoubtedly apt and proper to express a fettering

•e, but possibly admitting of a meaning which would defeat it, the context,

rest of the deed may be legitimately looked at, though not to prove the

e, yet to show, either by other words immediately adjected to and connected

se in question, and unequivocally restricting them to a fettering meaning,

parallel passages, or, still more conclusively, from its whole structure, and

•tem of diction which it embodies throughout, that no other meaning could

led to them, without not merely the most violent improbability, but. mani-

Jconsistency and contradiction,

distinction, in short, between the two classes of cases appears to me to be

Hoiking less than this, that the admissible references must always bear directly on

m words to be interpreted, and settle the meaning of the entailer only by fixing

the meaning of the words he has actually used ; while those which are inndmis-

■mII be found, almost invariably, to throw no direct light but on the pre-
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No. 59. Burnable purpose of the entailer, and seek to fix the meaning of the wordR only Jiy

_ inferences from that purpose ; forgetting that, to impose fetters, unequivocal ex-

lVe'stun' y the Pre88'on >8 as necessary as deliberate purpose ; and that this branch of the law is

Hi-irsof Entnil full of examples where such an admitted purpose has been defeated by the want

of Valleyfirlil. Q{ Hu(,jJ eXpressjon . an(| the result embodied in the familiar though technical

adage—quod voluit non fecit.

That it is clearly competent, for this last purpose of fixing the sense in which

the words in question were truly used, to refer to other passages of the same deed,

which contain or refer to those very words, seems to me not only implied in the

narrowest and most rigorous conception of the duty of judicial interpretation, but

to have been explicitly recognized in many recent decisions of the highest possible

authority. For my present purpose, I need not go further back than to the case

of Blairball (or Ronaldson Dickson,) decided in this Court in 1799, and affirmed

on appeal in 1803. The question there turned entirely on the meaning to be

given to the words " person or persons, heirs of tailzie contravening-," which

occurred in the resolutive clause of the entail ; and as to which it was disputed

whether they effectually comprehended the institute under the word " person.''

In order to ascertain this, the words of the destination clauses, and of all the pro

hibitory, as well as of the irritant, were referred to, with the assent of all parties;

and solely on the ground of the light afforded by those other passages, though

there was an admitted ambiguity in the phrase as taken by itself, it was fonnd

that the institute was included, and the resolutive clause operative against him.

The same course was followed in the subsequent case of Steel of Baldastard, in

1817, where the question again turned on the meaning to be affixed to the words

" heirs and members of tailzie," in the entails of these lands ; and was, whether

the institute was properly included under the last of these words. Lord Eldon

went very anxiously into the whole structure of the instrument ; and the ground

of his decision expressly was, that, looking to its general tenor, and to the several

clauses in which this expression occurred, there was not sufficient ground for

holding that it was meant to include the institute under the word member. The

word as used in the fettering clauses, his lordship observed, does not necessarilv

indicate that it was so intended ; " and it appears to me that other passages in the

instrument lead to the same conclusion." And, accordingly, he sums up his very

cautious and well-considered judgment by stating, that, " under the particular cir

cumstances of this case, and adverting to the whole of these circumstances as thev

appear in this deed," (I am anxious to have these words inserted,) " the word

' members,' as used in this particular deed, does not include the institute." The

decision there was no doubt against the fetters ; but the principle of looking to

the whole of the deed to ascertain whether they were to be applied or not, was

most clearly asserted. And, accordingly, in the subsequent and analogous case of

Dugaldston, (Glassford,) of 10th June 18'25—which had an opposite issue— Lord

Gifford rested his judgment almost entirely on that principle, as laid down by

Lord Eldon in the case last referred to ; observing that it had been there conclu

sively fixed that, in construing the fettering clauses of an entail, it was not onlv

competent, " but necessary, to look (to use the expression of the Lord Chancellor

in the case of Baldastard) at all which is to be found within the four corners of

the instrument; and to consider the fair legitimate construction to be applied to

the whole." And upon this principle, and after a most minute analysis of all the

relative clauses of the deed, he found, that the words " every heir or person so
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coatraTening," in the resolutive clause, though undoubtedly in themselves am- No. 59.

bignous, did, in that particular instrument, include and were effectual against the

institute as well as the heirs. I shall only refer further upon this point to the'P) ' ' h

ten recent cases of Lumsden, ( Aucbindoir,) affirmed in August 1 843, and Mur- Hei™ «f Entail

tar. (Cockspow,) decided in the same way, so lately as September 1844. Bothof v»"*yfil!ld-

these cases related to the meaning to be put on the word " deeds," in the irritant

clauses of these entails ; and in both it was found that, though obviously equivo

cal ind ambiguons, if these clauses alone were to be looked at, it was well made

out, by reference to other clauses, that it must have been meant to carry the

irritancy to all the acts of contravention. The admirable judgments of Lord Camp-

Wland Lord Brougham, in the former of these cases, appear to me to contain

'be mt st guarded, and at the same time the most explicit recognition of the prin

ciple which I have been endeavouring to explain, that I have yet seen in any book

i'! authority ; and though I feel that I could in no way present mv own views of

'be subject so advantageously as in the words of these judgments, I shall not now

detain Tour lordships by reciting them, but refer merely to what may be found at

pages 113, 114, and 121, (and afterwards page 123, for Lord Brougham,) of the

wood lolome of Mr S. Bell's Reports of Cases in the House of Lords. The

»»e doctrines are resumed more succinctly in the Cockspow case, at pages 122

«*4 123 of the third volume. In both cases, I may observe, the judgments of

to Cow were affirmed; that in the Cockspow case having proceeded on a con-

solts&ml the whole Court, when an elaborate opinion of Lord Moncreiff was

Muiuoolj adopted.

HnJdiif it, then, to be indisputably settled, that it is competent to fix the

Wfiwyof sny word or expression in the fettering clauses of an entail, by refer-

«•» to other clauses connected with or bearing on these expressions, I shall now

FWwd, Tery shortly, to point out the passages in the context and other parts of

indeed now before us, which do seem to me, as they have done to the majority

of the Judges, to settle the meaning of the disputed word in a way quite incon-

wtetitwith the views of the pursuer.

The question is as to the meaning of the word " provision," in that part of the

fnohuire clause of the Valleyfield entail which subjects to forfeiture such of the

b"t " as shall happen to contravene the provision immediately above written."

•tad this leads at once to the other and more immediate question, Whether, in

W'ler to ascertain to what this declaration of forfeiture should extend, we are en

titled (or rather required) to go back to the immediately preceding section or

iraion of the deed, which sets out with the words " and further providing,'' and

••reckon as parts of that " provision immediately above written " all that inter-

'«« after these words ; or whether we should go back only to the last of the

*Pw*l prohibitions included in that section, or to a certain number of them, fol-

**»g tbe words " and it shall not be lawful," which occur about the middle

"**, in order to solve these questions, I think it necessary, in the first place,

'" took to the general plan and system on which this deed of entail is constructed

■™ arranged ; and to the occasions on which this important word " provision'' is

'•"edinit—where there is no doubt or ambiguity about its meaning. And the

Srst material remark that occurs on such an examination is, that, on going over

the different parts of the instrument, it appears that all the conditions, injunctions,

Itnnmions, and prohibitions of the entail, are uniformly introduced by the words
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No. 59. " providing and declaring," or, " and further providing and declaring ;" and tliat

none of these are introduced under any other heading, title, or denomination ; and,

l"°'to *v ih seconl'' l'lat a" tnat follows or intervenes between any such heading or title, and

H«ir» of Entail the next recurrence or iteration of the same marking words, of " providing and

of \ ..lleyhi-M. declaring," ;B contained substantially in one sentence, and (except in the case now

in dispute) refers exclusively to the matter or thing first specified after these words

of introduction.

The provisions themselves, all prefaced and introduced hy these leading word*,

are eight in number;. and contain, as i have already observed, all the conditions

of the entail. Taken in their order, they are substantially as follows :—The first

is, providing and declaring that tbe heirs shall pay all the debts, legacies, aiiil

bonds of provision that may be left by the entailer : The second, that they shall

pay certain annuities and jointures to certain of his relatives and their widows :

The third, that they shall all hear the name and arms of Preston of Valleyfield ;

and to this there is adjected (there being nothing to which an irritancy could at

tach) a special resolutive clause, forfeiting the rights of those who should not

comply with the injunction : The fourth is that now under consideration—anil

(assuming for the present that it includes, like the rest, all that is set down 'leforr

the next repetition of " providing and declaring'') it contains all the prohibition

•f the deed, viz. those against selling—against hurdeniug with annualrenls, &c.—

against granting leases for more than nineteen years, or with diminution of the

rental—against letting feu-duties or public burdens run into arrear—against con

tracting debt—and against altering the- order of succession : And this enumera

tion is immediately followed up by the resolutive and irritant clauses now in dis

pute—in the first place expressly forfeiting the right of all who might contravene

the " provision immediately above written," and then declaring void and nail " all

facts, deeds, debts, and ohligements, made or granted in contravention of tbe fore

said provision :" The fifth is, that the heirs in possession may burden the estate

to a certain extent and in the ways specified, for their wives and younger chil

dren : The sixth, that they shall not allow adjudications to be led for debts affect

ing the estate, or at all events shall redeem them within seven years ; and this

too, is followed by a special resolutive clause (there being no room for an irri

tancy) in the event of neglect or disobedience : The seventh is, that they 6ha!

pay certain bonds of provision to the children of the entailer : And the eighth ant

last is, that they shall all poB&ess on the title of the entail, and on no other title

and engross its whole provisions in their infeftments. Such is the structure, style

and tenor of this disputed instrument.

Now, the next remark I would make upon this survey of its contents is, ths

all the provisions (or sections headed hy the words providing and declaring) whirl

precede or follow that now in dispute, consist only of injunctions, permissions, ■>

directions ; and that all the prohibitions of the entail are included and massed to

gether in the passage which follows this fourth repetition of these impon.,1

words ; and in fact fill up the whole space which intervenes between them an<

the resolutive and irritant clauses—the one forfeiting all contravene!* of the " pro

vision immediately above written," and the other annulling " all facts, deeds

debts, and ohligements," done in contravention of it. There is thus, therefore

an obvious unity in the substance and tenor of this passage, as well as in its col

location ; and reading these fettering clauses (which are equally applicable ti

every part of it, and can apply to no other parts of the deed) as belonging to ax
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fanning its seqael, it will be found to extend, (like all the other sections beginning No. 59.

wilh liie words " providing,'' Sic.) in one unbroken tenor, down to the next, or

r i i i j c ■ j • J»n. 28, 184.1

fifib recurrence of these marked words of introduction. Prestuo v th*

Having these characteristics of the instrument generally in view, I must here Hair* of Email

be permitted to observe, that it appears to me to be in no respect a blundered," " ,} e '

•Wnly, or ill constructed entail ; but, on the contrary, a singularly correct and

nil considered instrument. The conditions it contains are, as is usual in such

iftds, of three several descriptions: 1st, commands or injunctions of things to be

done: 2d, prohibitions of what is to be avoided ; and, 3d, permissions or partial

reflations of what had been generally prohibited. Now, while the permissions

rraieitly neither required nor admitted of any irritant or resolutive clauses, it is

s^ially plain that the prohibitions necessarily required the protection of both ;

»die the injunctions (which could only be contravened by omission) could in no

ax admit of an irritant clause, and would only require the aid of a resolutive

rien they were of a certain description. Now, it will be seen that the deed before

Bias been very accurately adjusted, with a clear sense of the value of these dis

tortions. To the injunctions which are for the benefit of third parties—such as those

sqrniig payment of debts, legacies, jointures, &c.—no resolutive or other fencing

'M-i is adjected ; these being felt to be sufficiently secured by being made con-

"■i-'i of the heir's right to the lands, and safely left to be enforced by those in

•j'-ifjionr tbey are imposed. But to other injunctions, which raised no such

i?u'»t&d parties, and went only to protect the estate, or to gratify the family

IM of tlit entailer, it was plainly necessary to adject a resolutive clause, as the

"» tMptlsitor for their due observance of which the case admitted. And, ac-

'jfe while those of the former class are left to the care of those having inte-

•' liem, those which enjoin the bearing the name and arms, or the redemp-

■wrtil diligence of the estate within Beven years, are severally and correctly

y » special resolutive clause, attaching the penalty of forfeiture to each

And then, to complete the security of the whole conditions in proper

ikere is a regular combined irritant and resolutive clause, subjoined imme-

J to that section of the deed which contains the whole prohibitions, and fills

the entire space between these clauses and the last preceding introduc-

•fthe words " providing and declaring''—the express declaration in the body

conjoined clauses being, that they shall apply to " the provision immedi-

before written."

, on a full consideration of the structure and tenor of this particular insiru-

11 » now brought into view, I must say that I think the word " provision,''

* fettering clauses, is as clearly and unequivocally proved to include the

prohibitions following the last recurrence of the words " providing and de-

;>" as if this had been stated to have been its meaning in express terms ;

t the evidence, legitimately derived from the other parts of the deed to

ne that meaning, is decidedly stronger than was found sufficient to bring

stitute under the fetters, by a large construction of the words " persons con

's?,'' in either of the cases of Blairhall or Dugaldston ; and immeasurably

in that on which the House of Lords solemnly determined, in the case

at iK,. meaning of the word " dispone" did, in that entail, extend to

• ?™«ng of long leases.

■ K main ground of this opinion, no doubt, is my clear conviction that, in using
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No. 59. the particular word " provision " in these fettering clauses, the entailer hail plain

and manifest reference to the cognate and analogous word " providing" at the

Pre'ston'v the beginning of the intervening enumeration ; and must, consequently, have intended

Heirs of Entail to include the whole of that intervening passage under the name of the provision

ot at e> on . jast a(j0ye wrjtten. The whole of the Judges, I think, are now agreed that pro

vision is in itself an apt and fit enough word for expressing such a purpose ; and

it does appear to me that the whole context and structure of the deed demonstrate

that it was used for that purpose. It has been observed, however, by one of your

Lordships, who dissents from this construction, that if, instead of the words "and

further providing," at the head of this enumeration, the expression had been, "and

with this further provision," it would have been unobjectionable ; inasmuch as the

noun substantive " provision," being unequivocally in the singular number, might

well enough pass for the denominator of a whole class or congeries of prohibitions;

while the participle " providing," being equally applicable to singular or plural,

could give no similar warrant for an integration of what was to follow. I must

confess, however, that to me the two forms of expression appear to be strictly

synonymous. If the noun provision, in the singular, may fitly denote a series of

prohibitions where the context shows that this was intended, why should not tbe

participle providing, which is as much plural as singular, do this at least as well .'

—the context being, of course, as serviceable to the one as to the other. I profess,

in short, not to see how the observation bears at all on the matter at issue; unless,

indeed, it is meant to be said that the word provision in the fettering clauses, not

being identically the same with the word providing at the beginning of the enu

meration, it must be held that the one had truly no sort of connexion with the

other ; and that the last had been introduced, accidentally as it were, and without

the least reference to their common origin and close relationship—exactly, in

short, as it would have been if the sentence had begun with words of an entirely

different family. If I could persuade myself to adopt these premises, I probably

should not shrink from the conclusion. But I cannot possibly adopt them; not

divest myself of tbe conviction, that provision and providing are correlative awl

substantially synonymous terms. For, after all, what is a provision but that which

is provided ? And if reference is made in the end of a sentence to the " immedi

ately preceding provision," what can wo do but go back to the last place where

any thing is expressly provided ? And if we find that term used at the begin

ning of the same sentence, must we not conclude that it was to it that the refer

ence was made ? The word provision, in short, is here used plainly as a relative,

and must be referred to some antecedent ; and where can we possibly find its an

tecedent but in the word providing, which stands out so conspicuously in that

character ? I despair of making this plainer.

But though my own opinion rests mainly on this view of the case, I fear I hare

now dwelt upon it with needless anxiety ; since I now understand the dissent of

tbe minority of tbe Judges to proceed upon a much narrower distinction. Tbe

pursuer, indeed, still relies on the argument, that " the provision last above writ

ten" can mean only the last special prohibition in tbe preceding enumerat'"1-

which is that against altering the order of succession. But none of the Judges, 1

think, now adopt that view ; the whole of those in the minority occurring in the

opinion that the provision in question does include all the prohibitions that come

after what they represent as a break in the continuity of the sentence which beg""

with " providing and declaring," but cannot go back beyond that break; or the
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.'.i/iiis, "awl it shall not be lawful," which occur about the middle of the sentence. No. 59.

According to this view, the fencing clauses would be good as against contracting

debt—doing deeds exposing to eviction—and altering the order of succession ; but p*°" '

not good as against selling or disponing—burdening with annualrents, &c.—or let- Heim of Entnil

tiny on leases for more than nineteen years, or with diminution of rental. of Va'byfield.

The ground on which I rely, of course excludes both these views. But of the

in, I confess I think that of the party more maintainable than that of the Judges.

There was plainly a certain plausibility in saying that every separate prohibition

might be considered as a provision ; and as it is certain that only one (or the

fot mentioned) provision is adequately fenced, so this, on a strict construction,

<Mii only apply to the last prohibition that had been specified. But this plausi-

Wity is at once lost, and the best vantage ground of strict construction iiliuudou-

>:. v soon as it is admitted that the one provision of the fettering clauses may

»(1 mast here) be held to comprehend three or four of the separate prohibitions

with are set forth immediately before. The whole difficulty of the defenders'

oh, it appears to me, is got over, when it is conceded that the singular noun

"promion" does not, in this resolutive clause, truly mean one only of the pre-

; prohibitions, but several of them ; since, after that concession, it is difficult

! at room can be left for strict construction ; and impossible (as I think)

. of the whole, or refuse going back from the relative " provision " in

, to the correlative " providing " at the head of the enumeration.

>S easily be understood, however, that I am far enough from quarrelling

^extending the sense of provision beyond the last preceding prohibition ;

with the grounds on which the dissentient Judges have adopted it.

Hands, as most luminously stated to us to-day by Lord Fullerton, are,

otber construction would be obviously inconsistent with the terms of the

clause, (which is here combined with the resolutive into one sentence,)

distinctly annuls " all facts, deeds, debts, and obligements, in contraven-

the foresaid provision;" whereas the separate prohibition immediately be-

fitten, being only agaiust altering the order of succession, could never be

»rened by contracting debt or granting obligements; and that it was there-

"wessary to read the word provision as extending beyond the prohibi-

'ut mentioned, and as including some at least of those that went before,

in this view of the matter, in so far as it goes, I cordially concur. The rea-

Efi I think, is unanswerable; and my only regret is, that it is not followed

to what I must humbly think its legitimate conclusion. The meaning of pro-

i must be carried past the immediately preceding prohibition. But the rea-

*bich necessitate this, seem to afford no warrant for stopping short at the first

"fcooal words by which they may appear to be satisfied. The " facts, deeds,

**> and obligements," in the irritant clause, are undoubtedly sufficient to cover

liibitions in the deed ; and apply just as well to those that come before

'''liainst contracting debt as those that come after. And, therefore, the whole

*Kion comes now to be, whether the alleged pause or break in the enumeration

'htse prohibitions, and the insertion of the words " and it shall not be lawful "

fore the last three of them, be sufficient (upon any principle of construction) to

""ft the reference back to the word providing at the beginning ; and thus not

)' to stultify and defeat the plain object of the fettering clauses as they stand,

1 to cot off and intercept a grammatical and substantive connexion, which would

be indisputable.
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No. 59. I* 's t0 oe regretted, certainly, that there should be so much contrariety in our

—— views upon this part of the question. But as the opinions from which I dissent

Jan 28 1845 . .
p "ton thf 'lave now Deen exPressed in very decided terms, I am bound in my turn to state

Heirs of Entail that I am unable, for my own part, to see even a plausible reason for going into

of Valleyfield. t|,e8e opinions. In the 6rst place, the words, " and it shall not be lawful," are

not used in any other part of this deed to introduce any new or separate provision

or condition of the entail. In the next place, they are not fitted to serve such

a purpose—not being in themselves words initiative or of introduction, but copu-

lative or of connexion only ; and, finally, the words invariably used for this pur

pose by this entailer are the words " providing," or " providing and declaring,"

which accordingly appear a little further back, and at the head of the 9arne sub

stantial enumeration.

It is also very material to observe, that the introduction of these words, in the

particular place they occupy, does appear to me to be sufficiently accounted for

by the tenor of the passage to which they are immediately subjoined. By thai

passage, it is provided that it shall not be lawful to sell or dispone the lauds, or

to grant iufeftments, &c, over them, or to set tacks for more than nineteen years,

or with diminution of the rental—all palpably as parts of one sentence, under the

government of the word " providing " at its head. But here there is unluckily

introduced a long parenthetical qualification of this last prohibition about leasing—

to the effect that, if the former rents could by no means be obtained, then thi

lands might be let for lower rents, provided that, in that case, the leases shouli

not be for more than five years—by the introduction of which detail, the strnctur

of the sentence was so embarrassed, and the syntax so long suspended, as not onl;

to make it exceedingly awkward, but really hazardous, in respect of perspicuitj

to have recurred at once to the use of the brief connecting particles of " or" o

" nor," as in the first part of the passage ; and therefore, carefully avoiding th

use of " providing and declaring," or of any other words ever used in the deed t

head sentences, or introduce new or separate provisions, the entailer, merely!

complete and connect the inchoate list of prohibitions, goes on to say, " and it sha

not be lawful " to let feu-duties run in an car, or to contract debt, or to alter it

order of succession ; and then immediately subjoins to this completed and trul

unbroken enumeration, the resolutive and only irritant clause which the deed coi

tains, directed, the one against all contraveners of " the provision immediately abet

written," and the other against all facts, deeds, debts, and obligements, in contn

vention of the same.

Taking the whole passage, then, together, from providing at the beginning

provision at the end, I must say that I see nothing in the intermediate ocenrreni

of the words, " and it shall not be lawful," to break the substantive continuity

the list of prohibitions, (which is certainly broken by nothing else,) and, as if '

the interposition of a non-conducting body, to prevent the natural coalescence

the related words, which stand out in such prominent relief and visible corn's

dency at its two extremities. Nor, indeed, would it be easy for me to imagi

any more flagrant example—not of a strict, but of a capricious and palpably nun

tural construction—than that which would thus divide an unbroken enumeraii

of six prohibitions (for, indisputably, there is nothing but prohibitions in the who

passage) into two separate provisions ; the first beginning with the word providit

and containing three of the prohibitions, but followed up (on this view) by nod

claration or sanction with regard to them ; and the other (containing the oil
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three) baring no such words of introduction as invariably precede the mention of No. 59.

separate provisions in this instrument, but followed up by fettering clauses direct-

ed generally against " the provision " last above written, and describing the deeds pre'8to„'¥. the

to be annulled in terms amply sufficient to comprehend violation of the whole six Heirtof Fntail

Inhibitions specified after the word " providing." And therefore, and on the0 a ev c ■

bole, adhering strictly to the rule of looking to the context and relative passages

ef the deed, only for ascertaining the sense in which the particular fettering words

4re actually used, and not for indications merely of a purpose to fetter, I cannot

Ipitate in concurring with the majority of the consulted Judges.

'After wbat has been observed by your Lordship at the beginning of this day's

miosr, 1 tii e<l scarcely say that 1 do not feel that we are in the least embarrass-

in the coarse we are about to adopt by the decision in the case of Ardovie.

question which we are now to determine neither did nor could arise in that

; as there were there not only five or six separate provisions in the deed (the

ng clauses being clearly limited to one only,) without any means of ascer-

whicb was intended—whether the last, the first, or the midst ; but the

itions themselves were arranged under three several groups or classes, each

need by the appropriate words "providing" or "declaring." One Judge,

, took occasion to express an opinion upon such a case as has now occur-

but this was obiter only, and hypothetically ; and to that opinion, at least in

as it might have applied to the present case, I do not understand that he

adheres.

The Court pronounced the following interlocutor:—" In conformity with

the opinions of the majority of the consulted Judges, sustain the defences,

assoilzie the defenders from the whole conclusions of the conjoined actions,

and decern ; find the defenders entitled to expenses."

ix. Smith, W.S.— W. and J. Cook, W.S James Carnegii, Jun., W.S Agenti.

pursuer's Authorities.—Speid v. Speid, Feb. 21, 1837, (15 S. 618,) (Ardovie

■*;) Morehead v. Morehead, March 31, 1835, (1 S. & M'L. ;) Lang v. Lang,

jag. 16, 1839, (.M'L. & R. p. 871, Lord Brougham's Opinion ;) Lockhart v.

Lrkhari, May 20, 1841, (ante, Vol. III. p. 904, Lord Jeffrey's Note;) Sinclair

fcinclair, Feb. 26, 1841, (ante, Vol. III. p. 636, Lord Cockburn's Note ;) Mur-

L. March 19, 1833, (House of Lords j) Brown v. Murray Macgregor, March 11,

37, (15 S. 837, and S. & M'L. 4;) Barclay v. Adam, May 18, 1821, (I S. Ap.

fc*s, 24;) Sharpe v. Sharpe, April 18, 1835, (1 S. & M'L. 594;) Home v.

leuoie, March 13, 1838, (3 S. & M'L. 142;) Thomson v. Boswell, Feb. 27,

I8S9, (ante, Vol. I. p. 592.)

\Dffendein' Authorities.—Sandford on Entails, 2d Edit. p. 103; Monypenny

MJampbell, Aug. 16, 1839, (M'L. & R. 898 ;) Barclay v. Adam, Morehead v.

jlutchead, and Speid v. Speid, ul sup.
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No. 60. James Davidson, Advocator.—Rutherfurd—Deas.

Jan. 28, 1845.
Magistrates and Town-Council of Anstruther Easter,

D»»id«on t. Respondents Sol.-Gen. Anderson— Cook.

Magistrates, &c.

of Anstruther

Easter. Burgh Property— Clause—Proof.—1. Where a subject was disponed as

bounded by " the harbour, with the pier intervening, upon the west ;" and the

extent of the " pier" was disputed : proof allowed, to ascertain what was the ex-

lent of the " pier." 2. Where a portion of burgh property was sold by public

roup, under 3 Geo. IV. c. 91, and pursuant to advertisement as required by that

Act; and the advertisement was referred to in the articles of roup and the dispo

sition :—Held, in the circumstances, that it was competent to refer to the adver

tisement, to explain an ambiguity in the terms used for describing the boundaries

of the subject in the disposition to the purchaser.

Jan. 28,1845.* By 3 Geo. IV. c. 91, it is enacted, (§ 3,) that the magistrates and

, IT council of royal burghs shall give public notice of all intended sales of
1st Division. .

Lord Wood, property belonging to the common good of the burgh, and shall proceed

in the same by public roup, in manner specified in § 6 of the statute. By

§ 8 it is enacted, inter alia, that all " feus, alienations, leases, or tacks

made otherwise than by public roup, as before directed, shall be altogether

void and null," &c.

In September 1837, the Magistrates and Council of the burgh of An

struther Easter, in the county of Fife, resolved to sell a subject situated

at the harbour or shore of the burgh ; and, in terms of the above statute,

they caused the following advertisement of the intended sale to be inserted

in the newspapers published in the county of Fife, and to be affixed to

the doors of the parish church of the burgh :—" To be sold by public

roup, &c, those premises called the Fish-yard, consisting of counting

room, salt-cellar, curing-house, smoking-house, and large yard, all en'

closed by a high wall. The property is most conveniently situated foi

carrying on the fish-curing business in all its branches, being close to th«

eastern pier of Anstruther.—Upset price £90."

Thereafter, articles of roup were prepared in which this subject wa<

described as " all and whole the houses, sheds, and yard, called th<

Fish-yard, situated at the shore of the burgh of Anstruther Easter,

bounded by the sea on the south, the harbour, with the pier intervening,

upon the west, the house belonging to Mr George Rogers, Kilconquhai

Mains, upon the north, and the sea, a bulwark or road intervening, oi

the east parts." The articles bore that the sale of the subjects was t<

take place " in terms of the Act 3 Geo. IV. c. 91."

James Davidson, fish-curer in Dundee, was preferred as purchaser a

Decided 25th November 1843.
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tberoup. Thereafter, a disposition was granted to him by the Magistrates, No. 60.

which narrated the previous resolution by the Council " to dispose of the . ^~T0. .
\ * \ J»n. 28, 1845.

subjects after described by public roup;" and that " the said subjects Davidson v.

were exposed to public roup and sale in pursuance of previous advertise- ofAnlt'Ther""

ments," in terms of the statute, and also in terms of the articles of roup.Eastw.

The disposition then conveyed the subjects to Davidson by a description

in the terms quoted above from the articles of roup.

The harbour of the burgh was bounded on the east by a pier, project

ing into the sea. Where the pier left the land, there was a neck of

.wund jutting out into the sea, on which there was a public road ; also

some boat-building ground; the Fish-yard sold to Davidson, &c. The

pierran along the whole western face of this neck of ground; and if the

"pier" was not of variable breadth, but was as narrow at the neck of

W as it was after having passed on into the sea, then there was a small

want space of ground between the west wall of the Fish-yard proper

uid the pier proper.

Davidson claimed this vacant space, as comprehended in the disposi

tion to him. The Magistrates, holding the claim unfounded, let the sub

ject to one Methven as a fishing station, from Martinmas 1839 till

MartiBBBil840.

In a plan of the premises afterwards made, and referred to in the sub-

seqoeotjudicial procedure, the space of ground thus let to Methven was

""fad A, and coloured yellow ; the Fish-yard proper was marked B.

ll also appeared from this plan, that " the house belonging to Mr George

%en"—which was described both in the disposition and the articles of

imp as bounding Davidson's subjects " upon the north "—did not extend

wstwards beyond the Fish-yard proper.

Davidson presented a petition to the Sheriff of Fife, to ordain the Ma

gistrates to remove from the disputed ground, and concluding for violent

profits and damages. The Sheriff, after allowing both parties a proof of

Wr averments respecting the situation of the ground in relation to the

fWand Fish-yard, assoilzied the Magistrates from the conclusions of the

Ktion.

Davidson advocated, and pleaded ;—That the western boundary of the

"hjtct conveyed to him by the Magistrates was expressly stated in his

^position from them to be " the harbour, with the pier intervening ;"

wit had been instructed by the proof, that the ground in dispute was

"opart of the proper pier ; and that it therefore followed that it belonged

to him. He further contended, that the import of the terms of the dis-

Pwtwn could not be legally controlled by reference to any advertisement

•"•Waabjects for sale, which might have preceded the disposition.

The Magistrates pleaded that the terms of the disposition to Davidson

*«e ambiguous, in so far as they did not specify the extent of the

'pier" intervening betwixt the harbour and the subject conveyed to

him; that it could not, therefore, contradict its terms to hold, either that
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No. 60. the ground in dispute was or was not part of the " pier;" that the pre-

t o«~iaAr vious advertisement of the subjects being referred to, both in the articles

Davidson v. of roup and in the disposition, and being by statute a necessary part of

of"!""[ate^*°"the transaction between Davidson and the respondents, might be com-

Easter. potently looked at to explain the terms of the disposition ; and that, taken

along with the other proof in the case, it clearly showed that the ground

in dispute neither was defacto part of the subject sold to Davidson, nor

was it understood by either of the parties at the date of the sale to

be so.

The Magistrates further pleaded, that as the house of Rogers was

specified in the disposition as the northern boundary of the subjects dis

poned ; and as that house was only the northern boundary of the Fish-

yard proper ; this was decisive that only the Fish-yard proper was con

tained in the disposition.

The Lord Ordinary pronounced this interlocutor :—" Advocates the

cause, and recals the interlocutors of 14th July, 15th September, and 1st

November 1842, complained of, being the only interlocutors for a recal

or alteration of which the complainer now insists ; and finds, that by dis

position dated the 3lst day of October 1837, there was disponed and

conveyed to the complainer, by the Magistrates and Council of the

Burgh of Anstruther Easter—' All and Whole the houses, sheds, am1

yard, called the Fish-yard, situated at the shore of the burgh of Anstru

ther Easter, bounded by the sea on the south—the harbour with the piei

intervening upon the west—the house belonging to Mr George Rogers

Kilconquhar Mains, upon the north—and the sea, a bulwark or road in

tervening on the east parts, with free ish and entry thereto ; and all am

sundry privileges and pertinents thereof, together with all right, title

and interest which the said Magistrates and Town-Council, and tbei

predecessors and authors, or successors in office, had, have, or can pretem

to the property of the subjects above disponed, in all time coming:

Finds that the respondents—holding that the ground marked A, and to

loured yellow on the plan, No. 46 of process, and lying to the westo

the wall of the ground marked B on said plan, and between that wall an<

the wall of the pier, as the line thereof is delineated on said plan, was nc

conveyed to the complainer by the foresaid disposition in his favour—If

the same in October 1839 to a person of the name of Methven, for hi

exclusive occupation ; and thereafter, notwithstanding the assertion b;

the complainer of his right to the ground, removed from it certain quan

tides of wood belonging to him, then lying upon it: Finds, that in con

sequence of this, the complainer presented to the Sheriff of Fifeshire

petition, (the proceedings and interlocutors in which form the subject c

the present application.) praying for the removal of the respondents an

their tenants from the said ground, and for interdict, the complainer cot

tending that the said ground was sold and conveyed to him by the forf

said disposition : Finds, that it has not been instructed by the proof ai
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rfuced, that the said ground, the right to which is thus in dispute between No. 60.

tie parties, forms a portion of the pier, or is part and parcel of it ; and, T Z7Z0.„
...i J*n. 28, 1845.

therefore, finds that it lies to the east of the west boundary given by the Davidson v.

daposition to the subject thereby conveyed, and is consequently convey- J"*'"™'™ &c-

ed to the complainer by the terms of the dispositive clause of that deed : Enter.

Finds, that although the advertisement which preceded the sale to the

complainer, and the prior act of Council, are referred to in the said dis

position, it is not competent to the respondents to found on either of

them, in order to control and limit the legal effect of the disposition, by

excluding from it any ground which, by the terms of the dispositive

clause, is conveyed to the complainer : Finds, upon the whole matter,

that in virtue of said disposition, the ground in dispute belongs to the

complainer, and that by it and the sasine thereon the complainer had a

good title to insist in the foresaid application to the Sheriff; and there

fore decerns and ordains, and prohibits and interdicts, as therein craved,

with the exception of that part of the prayer thereof which prays for an

order upon the respondents, * at their own expense, conjunctly and se

verally, to bring back and replace the wood before mentioned ; and fail-

ingsMcb, to decern against them for the full value thereof, and violent

profits as in a spulzie ; ' as to which, it appears to be now unnecessary

to pronounce any deliverance : Finds the respondents liable in ex

penses," &c.»

' .Vote.—" The point at issue between the parties, is the right to a piece of

pound which, on the plan produced, is marked A, and coloured yellow, lying to

tie rest uf the wall of the ground marked B, and between it and tbe wall of the

pier, which, at the letter O on the plan, is four feet four inches high, and the

foundation of which is continued in the same line. There is likewise another

piece of ground marked a on the plan, to the north of what is marked causeway,

-J'J to vhicb, although not directly embraced by the depending proceedings, the

proof which has been led partly relates, it having been admitted that it stands in

'tie same situation us rejects tbe rights of parties as the ground A, so that the

(.roof id regard to the one is relevant matter in regard to the other also. The

ground marked B was confessedly sold and conveyed to the complainer by the

magistrates of Anstruther Easter. The complainer contends that the disputed

crowd A was also sold and conveyed to him by the disposition in his favour ;

•"■I that therefore the respondents ought, under the circumstances stated in his

Petition to the Sheriff, to be ordained to remove themselves and their tenants

'herefrom, and ought to be prohibited and interdicted from entering thereon,

or troubling or molesting the complainer in the peaceable use and possession

'Wreof, in all time coining. The respondents, while tbey deny the complainer's

"stement, and the demand rested upon it, admit (although apparently somewhat

"coniistently with the statements which they have adduced proof in order to

«tiMi*h) that the ground A belonged to the magistrates of Anstruther Easter in

•Wilnle property, and that, therefore, they had as complete power to sell it to the

complainer as to sell to him tbe ground B.

'• There is no question raised in the present case founded upon an allegation of

error m substantialibus in the contract, or of the contract having been induced by

frand or misrepresentation. The claim of the complainer is not either for damages
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No. 60. The Magistrates reclaimed.

Jan. 28, 1845.

Davidaon v. Lord Jeffrey.—I have gone carefully over the case, and the result of a tho-

Mapialratrs,&o.

of Anstruther

"faster. . . .

or a restitutio in integrum. It is that the disposition executed by the Magistrates

in favour of the complainer, in implement of their contract with him, shall be

given effect to. The respondents do not dispute that the disposition must be

given effect to ; but they maintain, that in doing so the complainer has no right

to the foresaid ground marked A on the plan. The question therefore is, what

is the legal import and effect of the disposition, and wtiether this most be decided

on the terms of the disposition alone, or whether any, and if any, what evidence is

admissible to explain, or qualify, or control its terms ?

" It is the settled doctrine of the law of Scotland, as a general rule, that prior

communings and correspondence resulting in regular title-deeds, are to be considered

as superseded by the regular deeds ; that the Court cannot look beyond the terms

of the deeds, or resort to such communings or correspondence, or to other extrin

sic evidence, so as thereby to qualify, and still less to overturn or control, or

construe the agreement or transaction of parties as evidenced by the deeds, which

themselves become the measure of their respective rights. This doctrine applies

equally to missives, advertisements, and all communications between the parties

prior in date to the regular and formal deeds by which the transaction is closed,

and which form the permanent instruments of evidence of its nature and import.

" Such is the general rule. There no doubt are cases in which, in determining:

the legal effect of formal deeds, a reference to prior writs, or the admission of

other extrinsic evidence, is not incompetent. To enumerate these cases is unne

cessary for the present purpose. But, as an instance, the case may be taken

where a particular writ is referred to in the deed, and where there is ambiguity on

the face of the deed in an important portion of it. There the writ may l<e

receivable as explanatory of the terms used. Or again, extraneous evidence may

be admissible, although the words of the deed are clear in themselves, if there be

a latent ambiguity arising from extrinsic facts ; as, for example, from a particular

thing being mentioned generally, without defining its position or extent, and

which, in consequence of their being disputed, require ascertainment. Accor

dingly, if, in describing the boundaries of a subject conveyed, it is set forth as

being bounded by another subject—the precise extent or line of boundary of

which subject is itself disputed—then evidence may be received in order to ascer

tain the latter boundary, and so determine the boundary and extent in that quar

ter of the subject conveyed. The ambiguity in the case put, arises not on the

face of the deed, but from extrinsic facts and circumstances ; and extrinsic evi

dence is admitted, not in order to alter or vary, or in any respect to supersede the

words of the deed, but to give the deed effect, in conformity to its terms.

" For the reason last adverted to, it is thought that, in the circumstances of

the present case, the proof allowed (and which does not appear to have been ob

jected to by the complainer) was competently admitted, in order to show how far

the pier, or what was to be considered as part and parcel of it, extended eastward

in the direction of the subject sold to the complainer,—that subject being

described in the disposition as bounded on the west by ' the harbour, with the

pier intervening,' whereby the pier is given as the west boundary ; and parties not

being agreed as to what was pier or ground forming properly a part and parcel of

it, the extent and position of which might be correctly stated, so that there *a*

at least a latent ambiguity in the terms of the disposition, rendering extraneous

evidence necessary and competent.

" Now, disposing of the case upon that footing, the Lord Ordinary is of opinion

that it must be found that the ground in question was conveyed to the com

plainer.

" It is true that the disposition (which is in precisely the same terms as the
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■i i$h investigation lias been, that notwithstanding certain perplexities in the docu- No. 60.

mow, I bare come at last to the opinion, that the original judgment of the Sheriff ZTTr..*
1 ' ° J ° Jan. 28, 1845.

Davidsun v.

Magistrates, &c.

irtides of roup) conveys « the houses, sheds, and yard called the Fish-yard, situated „ *"""" **

it the shore of the burgh of Anstruther ;' and had the disposition stopt there,

tiea—as it is proved that the space enclosed by a wall erected some twenty-five

or thirty years ago, within which are the houses and sheds, is what has been

generally called the Fish-yard—there might be good ground for maintaining tbat

ill that was conveyed was the said space. But the disposition goes on to describe

lie subject conveyed by its boundaries. It doe6 not leave the matter upon the

general designation of the Fish-yard, but it goes on to explain that the Fish-yard

*bich had been purchased, and which was to be conveyed to the purchaser, and

■ by the deed conveyed, is a subject bounded in the particular manner set forth.

The subject is defined by its boundaries; and all within the boundaries set down

a, by the terms of the dispositive clause, made over to the purchaser. With such

inscription, it seems impossible to maintain that the words ' the yard called the

rub-yard ' can be viewed as taxative, as it were, of the subject disponed—limiting

il to the enclosed ground, and controlling the subsequent ampler and more parti

cular description by the boundaries. There being the additional special statement

n the boundaries, it is apprehended that the extent of the subject conveyed must

WKfukted by that statement. The boundaries must control and be given effect

*■ lathe case of Ure (26th February 1834, 12 Shaw, 494) it was so held,

MMu'aere there was also a description of the subject by measurement, and not-

TObsUtiiinoj the admission that by the boundaries, as contended for, the disponee

* (mid g*t more ground than the quantity contained in the measurement. Ac-

ttwiflr, assume that the precise line or position of the things set forth as form-

'"$11* boundaries of the subject conveyed on its difterent sides were perfectly

■Wad fixed, there would appear to be no room for dispute, that all within

■> lines would belong to the complainer, although it comprehended ground

'.r|3? outside the wall of the enclosure made at a prior period.

"out the case not so standing, inasmuch as parties were at issue as to the po-

Miwof the line of the assigned west boundary, the respondents averring that the

P-'ff-or what was truly, from its uses, to be considered as a part of the pier—

ame up to the west wall of the enclosure, so that the additional statement of the

wojidaries was truly only another and more special description of the ground en-

C"»ed by a «all, and which had previously been generally described as the yard

uledthe Fish-yard, there was enough, in these special circumstances, to warrant

; beyond the terms of the disposition, so far as necessary to fix, by proper

jO'fy, the position of the line of the west boundary—the object of that enquiry,

*'H be observed, not being to overturn or to control the terms of the disposi-

I, or to withhold from the disponee any ground lying within the assigned

"ritt, bnt only to fix the line of these boundaries, and to give effect to these

"""•nw, and to the disposition in conformity to its terms.

'"bile, however, the proof allowed might be competent, in the circumstances,

Lord Ordinary thinks that, to be of any avail to the respondents, by exclud-

n the disposition to the complainer any ground as not lying within the

'»>, it would, in the most, favourable view of the case for them, be neces-

f that it should be thereby established, in the clearest manner, that such

if not forming in the strictest sense the pier, is at least so intimately

fled with it, and so entirely used for similar purposes, that in an ordinary

weral sense it might be called the pier, and was understood to be part and

("Wofit.

»onld extend this note to an inconvenient length to go into the details of

°of. The Lord Ordinary shall therefore only say, that upon a careful con-

'ion of it, and attending both to that part of it which relates to the particu-

* of ground to which the petition to the Sheriff applies, and to that which
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No. 60. is right. The question depends on what is the " pier," and comes to be one of

construction. Tbe question is, whether by the disposition there was bought and
Jan. 28, 1845. 1 » / I -6

Davidson ▼.

Magistrates, &c.

Easter relates to the piece of ground marked a on the plan, (which, although not yet

taken exclusive possession of by the respondents, tbe parties, as already noticed,

are agreed, stands, as regards the question of their respective rights, in tbe same

situation as tbe other,) it appears to him that no facts are thereby established

which can be held as by any means satisfying the above requirement. It is true

that (as was strongly relied on by the respondents, and is therefore here specially

noticed) it is in evidence that there has always been a road through the ground

to the shore or beach on the south ; but that may very well be the case without

the ground having formed part of the pier, and the question here is not to what

rights of road the ground may be subject, to whomsoever the property of it may

belong, but simply to whom the property does belong.

" The proof adduced, and to which the Lord Ordinary has referred, consists

of a considerable body of parole evidence. He did not understand, at tbe debate,

that the advertisement by which the sale to the complainer was preceded, was

seriously founded on by the respondents in relation to this part of the case. In

deed, it could hardly be so, because there seems to be no room for maintaining

that its terms could throw any light upon tbe question of what was or was not

pier, or assist in defining the west boundary of tbe subject disponed, in so far as

depending upon the solution of that question. It is unnecessary, therefore, to

enquire whether or not the advertisement—if it had mentioned tbe pier as the

west boundary, and had been so expressed as to be explanatory of what was to

be understood under the designation of the pier—might, in the circumstances,

have been admitted as evidence against the respondents, especially seeeing that it

is referred to in the disposition ultimately executed in his favour. The advertise

ment, when founded on by the respondents, was appealed to upon an entirely dif

ferent footing, and for a quite different purpose—the object being to control and

limit by it what, according to the terms of the disposition, would be the legal effect

of that instrument, supposing it to be fixed that tbe west boundary, as there de

scribed, is the east wall of the pier. The case of the respondents, as rested on

the advertisement, is, that seeing by it, as they say, all that was advertised to be

sold was the ' fish-curing yard enclosed by a high wall,' it may be referred to, in

order to explain and limit the terms of the disposition, and to confine the right

of the complainer, under the disposition, to tbe ground, within tbe enclosure.

although his right otherwise, and apart from the advertisement, would extend over

the ground in dispute.

" The Lord Ordinary would only further remark, with reference to the proof

adduced in regard to the extent of the pier,—

" 1st, That the very fact that, in October 1839, the respondents, as the absolute

proprietors of it, let the disputed ground, with the exception of a free cart-road to

the sea, describing it as " ground at head of East Pier," to Mr Methven, for his

exclusive occupation as a fish-curing ground or stance, (it having, from particnlar

circumstances, come to have a value very different, as it is said, from its worth at

the date of the respondent's purchase,) and that, in a relative memorandum, it is

described by them as bounded by the ' parapet wall of the East Pier on the west *

—is any thing but consistent with the idea that it was considered by the respon

dents, or understood by the community, to form a part of the pier—or with the

plea that it was not included in the sale to the complainer, the disposition in whose

favour describes the west boundary of the subject conveyed as being ' the harbour,

with the pier intervening.'

" 2dly, That, as it strikes the Lord Ordinary, the evidence in regard to the

state of possession subsequent to the sale to the complainer, is of little importance

either way. On the one hand, it was not exclusive by the complainer, to the

total prevention of the other uses to which it had commonly been previously put.
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»M, beyond the Fish-yard, an area or space adjoining? Whether this, tota re No. 60.

jtnpecla, moit be held to have been intended ? For all questions of construction, ."^"Tajs

Davidson v.

Magistrate*, &c.

of Anstruther

On the other hand, it would appear that the complainer took all the use of it he Easier.

rehired for his own purposes ; and, as it was not enclosed, it might have been

troublesome, and he might have no inclination to stop others resorting to it, if

not to his individual inconvenience. Certain it is, that whenever he found that

the respondents were attempting to claim a property in the ground, he asserted

under the disposition in his favour.

'"3dlj, That, considering the terms of the first part of the dispositive clause in

fte disposition, the complainer can derive no material aid, if any, from the clause

«f privileges and pertinents, because his claim must be maintained upon the foot

ing of the ground being within the assigned boundaries. If that is established, he

wesuot require to found on the clause of privileges and pertinents. If it is not,

tk( clause could not avail to give him a right to it.

"Taking the case, then, as being to be decided upon the terms of the disposi

tion ind the proof, the Lord Ordinary is of opinion that the west boundary of the

found disponed to the complainer must be held to be the wall of the pier, as

narked upon the plan ; that, therefore, the right to the disputed ground A is in

omplainer, and that his application to the Sheriff was well founded.

But it remains for consideration, whether, as was contended for by the re-

le advertisement which preceded the sale to the complainer can be

control or limit the terms of the disposition. The Lord Ordinary

i shedr expressed his opinion, that, in the general case, this is incompetent ;

it its competency in the present instance has been urged on different grounds.

;-said that there is ambiguity or uncertainty in the terms of the dispo

se of the disposition. The only uncertainty which can be alleged to

"^liik regard to the extent and position of what is given as the west boundary

cts disponed. Referring to the previous remarks upon this point, the

ry holds that it can be carried no further than to support the admis-

dence to show what was to be taken as forming a part of the pier, and

ch it cannot be pretended that the advertisement could be of any use. The

ft of founding on the advertisement is altogether different, and has been already

atpliined.

«• It is said that the advertisement is referred to in the disposition. But

ning the terms of the disposition to be explicit on the face of the deed, and

only alleged latent ambiguity to be removed by the evidence competently

red for that purpose, it is thought that reference in the disposition to the

»dvertisement is not sufficient to warrant a departure from the general rule,

to admit the advertisement to be founded on for the purpose proposed by the

- Mentl—viz. to exclude from the conveyance ground which, in determining

« competency of its being admitted, it must be assumed would otherwise be car-

d to the complainer. It will be remarked that the disposition not only refers

i the advertisement, but to articles and conditions of roup. It was upon the

:-esand conditions of roup that the sale more immediately took place. They

was to contain a full and accurate description of the subjects to be sold. If,

"fore, any reference could be made either to the advertisement or the articles

to explain and control the disposition in respect of being therein referred

'■' would seem that, it must be to the latter, not to the former. But the latter

"wpond in all respects with the solemn deed by which the transaction between

• parties was finally settled.

"3. It is said that the sale was one made under the 3 Geo. IV. c. 91, and the

anient seemed to be, that looking to the provisions of that statute, the com-

uuer must be presumed to have known the terms of the advertisement, and to

ife purchased in reference to its terms, as fixing the subject sold, and as forming

P»rt of his title.

 

'
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Magistrates, &<•.
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Easter.

" Now, it is not clear that the want of an advertisement would nullify a sale

by the magistrates of a burgh ; and it is less clear that a nullity could be declared,

in respect of there having, in the sale of the property, been more included in the

description given in the articles of roup, and in the disposition in favour of the

purchaser, than might be held to be comprehended by the words used in the ad

vertisement. But be that as it may, the question here is, not whether the re

spondents contravened the statute, if by the disposition they conveyed more to

the complainer than fell within the terms of the advertisement ; but only, what is

the extent of ground which that disposition does by its terms convey, which it is

admitted must, in the present proceedings, be given effect to ? Unless, therefore,

it could be contended that there is an absolute presumption that the respondents

neither sold nor disponed any thing beyond that which can be shown to have been

distinctly advertised to be sold, it is not apparent upon what principle the adver

tisement can be appealed to, to explain and control the disposition. If it were to

be so, then it follows, that in such sales the disposition is entirely superseded l.y

the advertisement, which, and not the disposition, would substantially come to be

the writ evidencing the extent of the subject bought and conveyed. The Lord

Ordinary cannot go into that view. He, on the contrary, thinks, that in the ques

tion of what is the subject conveyed, the terms of the disposition supersede the

advertisement ; and that however relevant it might be to refer to the advertise

ment in a reduction of the disposition, as conveying more than was advertised to

be sold, it cannot be founded on when it is admitted that the disposition is to be

given effect to ; and the only question is what, by its terms, the disposition does

convey. If by its terms the ground in dispute is conveyed to the complainer, it

is apprehended that it cannot, in the present case, be held not to be included in

the disposition, or conveyed by it, because it is not included in the advertisement,

any more than it could he so held in a sale made in the ordinary case, and not

under such a statute. But taking it to have been a sale in the ordinary case, the

disposition in favour of the complainer could not have been affected by the adver

tisement, although referred to in it, and although it were assumed that its terms

were known to the purchaser.

" With regard to the present case as being that of a sale under the statute, it

is further to be kept in view, that, as already noticed, the disposition refers to the

articles of roup prepared for the more complete information of parties, and upon

which the sale actually took place, and with the terms of which those of the dis

position entirely tally. If, then, the terms of the disposition are explicit, and com

prehend the disputed ground, but it is alleged that it was not sold or intended to

be conveyed, upon what principle shall the advertisement be preferred as afford

ing the evidence of what was sold ? It would rather appear, that from the nature

of the thing, the writ to be appealed to is the articles and conditions of roup.

" It may be proper to notice, that the disposition1 further refers to the act of

Council which preceded the advertisement. But although it was alluded to, the

respondents did not seem to insist that it could competently be founded on. Tbt

Lord Ordinary, however, thought right, in the preparation of the case, to appoint

it to be produced, which had not been done in the inferior court.

" Upon the whole, the Lord Ordinary is of opinion that, in the circumstances

the complainer was entitled to hold, and must be presumed to have held, that tht

ground in dispute formed part of the subject which was sold to him, and conveyed

• by the disposition granted in his favour ; and that, therefore, the petition to th»l

Sheriff was well-founded as a necessary step for the vindication of the complaint

er's legal rights."
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In ascertaining the intention of the parties, there ia one class of circumstances No. 60.

*bicb is the first thing to be looked to—I mean that class referred to in the judg-

meat of the House of Lords in the ca9e of Furlong, showing with what knowledge Dav'j,i8(jn v.

»f circumstances the parties approached the transaction. This doctrine is wellMaaUtratesj&c.

Inoam in the law, and is given effect to in family settlements, and even in deeds" "" rut er

of entail. The presumption then arises from the position of the parties, and the

relation in which they stood to each other.

Ia tbi) case, looking to the facts disclosed in evidence, I hold it to be proved,

tiiat for thirty years the area now claimed exhibited no visible building of any kind,

tot that the whole had been open, without limit or mark of distinction, equally

nvessible with any other part of the common property of the burgh. Another cir-

camstance clearly established is this, that there is what has been admitted to be a right

of public road. Now, though that has been the name given to the right, I do not see

that it improperly a right of road. Such a right is always limited to a convenient space,

while here the whole area has been used in every part of it. We must always have

ti view, that this is the pier of a very small burgh. It appears that the greatest

fort of the traffic is on the west pier, and that the east is chiefly used for fishing.

It is proved that during the fishing season the whole space in question is covered

vith carts, and that from the brink of the breastwork up to the wall of the Fish-

ytri,the whole has been, when occasion required, used as public property. There

Bwa the least appearance of any one having ever claimed a right of private pro

perty inn. It is proved, that for thirty years back it had never been let as part

of tie Fsi-yard, or so held by any of the persons having leases. These are cir

cumstances plainly in the knowledge of the parties, which render it very impro-

"felistit was intended by the transaction in question and by the use of ambi-

?MB»ords to convey this area.

We most look to the words of the dispositive clause, and I confess that, while

■W is in ambiguity requiring the consideration of the context and the manner

n tiich they are introduced, my impression as to the intention of the parties is

cra&rmed by them. I first find that what is expressly deponed, is denominated

" tie Fish-yard " and houses thereto belonging. That, in common parlance,

inports an enclosure which is in its own nature a bounding conveyance. When

»e proceed to the boundaries, we must bear in mind that they are the boundaries

of a fish yard, and that all that was meant was to describe accurately where the

yard was actually situated. It is conveyed with all title which the disponers have

to the property. I think that is very strong. Then, on the face of the in

strument, it is stated that the sale was under the authority of a public statute,

■■ with reference to an advertisement required by the statute in which the

subject was described. It is also said that the subject is bounded on the north

■J the house belonging to George Rogers. Without dwelling on all of those

ortumstances, which however are not to be lost sight of, I am inclined to think

■I the two last are sufficient per se to settle the question—especially the advcr-

tuement. I think it is perfectly precise, excluding every thing without the wall

■ the yard. This advertisement was required by the statute under which the

'"ttook place, and it seems clear that the penalty of the want of advertisement

!i > nullity of the whole procedure. We have nothing to do with the liabilitv of

Ibe magistrates. We only look to the statute, which says that if a burgh pro

perty is sold without proper advertisement the sale is null. On that ground
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No. 60. alone I think there is a complete bar to the advocator's claim, there being an

insuperable presumption that it was not intended to give the ground against the

Jan. 28, 1845. .
Oavidaoav. statute.

Magistrnte«,&c. With regard to all voluntary communings prior to a contract entered into I>y

of Amtrutlur part;eg wno have ;t ;n t|lejr power to act as they please, there can be no doubt

that such will not he allowed to control the words or terms of the subsequent

written contract. But what is the reason of that ? Why, that the parties had

power to do as they chose, and alter the original terms. But where we come to

deal with a preliminary which is an obligation imposed by statute, it would be an

extraordinary extension of the maxim referred to, to hold that such a case fell

under it. If, therefore, the disposition had in express terras conveyed the subject

in dispute, it not being specified in the advertisement, which was a necessary

statutory preliminary, I should have held that the party could found no claim

thereon.

Then I come to the northern boundary. No property can be claimed under

this disposition, which has not Rogers's house on the north. This of itself is suf

ficient to overrule any ambiguity in the other boundaries. It is caid, however,

that the claim is not excluded by the description of the west boundary. Now, I

think it is plain that, after the erection of the Fish-yard, if there was any pier at

all between it and the harbour, the whole intervening space was that pier, and

was not improperly so denominated. It is said that by digging down there was

found the remains of an old line of building, (a sort of fossil wall,) and that this

was the boundary of the pier, which had been made before the embankment form

ing the area in dispute. Now, if the embankment had been made first, there would

have been no such wall on the landward side ; and I look upon the embankment

as a mere addition to the pier. Carts do not get the whole way down the pier;

only part. I do not think that the circumstance of the Magistrates having let

this area to Methven shows that it was part of the pier. I attribute that circum

stance entirely to the res angusta of the burgh, and a wish of its office-bearers to

turn every thing to account. I do not know that it is beyond the jurisdiction of

the Magistrates, in regard to such a harbour, to let the area, under proper restric

tions and limitations. They may enlarge or diminish the pier, according to the

necessities of the trade, for any thing I can see. Then it will be observed, that

the pursuer buys the whole subjects for £115, while the area would let for £15

per annum.

I may add, in general, that, on the whole proof, I am satisfied that the area or

embankment in question was just an extension of the pier, and part and parcel

of it.

Lord Mackenzie.—I concur. There might have been a question, if the

ground had been conveyed, whether the disposition to that extent was null ; and

if so, whether, in a reduction, it fell to be set aside in toto. But I think that i-

not before us. It appears to me that the object of mentioning the pier was to show

the boundary of the Fish-yard, and not to include any thing else beyond the wall,

which was part of the subject disponed ;—just as if there were a conveyance of a

house in Leith, bounded by the pier. This could have given nothing but tin-

house. I cannot think it was intended to give this area of ground besides the

Fish-yard.

Lord President.— As I understand there is a difference of opinion, I think it
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right to state the grounds on which I proceed. I soon saw from the pleadings of No. 60.

the parties, that it was necessary here to resort to the proof to solve an ambi-

. ,. , ' : , , , , Jan. 28, 1845.

guity, and it does occur to me, that when we attend to the whole documents and Davidson ▼.

proof, the result is as stated by Lord Jeffrey. The disposition, exJade, refers to Magistrates, &c.

the articles of roup and advertisement. The statute is a most salutory act tOj, .

prevent abuses as to burgh property. I agree that it not only requires advertise

ment, but that if the sale be not proceeded with by articles of roup, in reference

to that advertisement, the sale will be null. This point, however, I at the same

agree, is not before your lordships. But still, it is material to look at the statu

tory advertisement and articles of roup, as elements in the construction of the

boundary. The advertisement is unequivocal as to what was to be sold. It is

there described as "these premises called the Fish-yard," consisting of counting-

won, fee., "all enclosed by a high wall." This was a warning to all concerned

that nothing else was to be sold. Then the articles of roup bear, " all and whole,

the houses, &c, called the Fish-yard, situated, &c, bounded, &c," (reads ;) and

tke disposition is in the same terms. I think that the Fish-yard is a definite sub

ject, which excludes this piece of ground. The yard is a definite and limited

object in itself. If the pursuer claims any thing more, he must demonstrate that

i- is included in his disposition. Taking this in connection with the fact, which

****» great impression on my mind, that Rogers's house is the northern bound-

WJ, mi does not cover any part of the ground in dispute, there appears to me no

room for doubt. I am of opinion that, considering the narrow space this ground

OCC0P«, the proof is not sufficient to show that it is not part of the pier. It is

t™T the back of the pier. It is proved to have been recently embanked, and al-

*»J» to hive afforded a road to the sea-beach. There is no reservation of this

'wJiyin the pursuer's disposition, and the evidence satisfies me that the ground

]o gnestion is just a part of the pier. Bauldie says he has seen the tide rushing

<w the ground into the harbour, which shows the use of embanking it to protect

the pier. I think it formed no part of the property advertised or disponed.

Lord Fitllerton.—I still retain the opinion which I had originally formed, that

the interlocutor of the Lord Ordinary is well founded. The mode in which the

case has been treated, involves important questions on the construction of written

documents.

The sole question is the construction which is to be put upon the terms of the

disposition. There is no question raised as to the right of the respondents to

convey the subject in dispute. In the first place, it is important to keep in view

that this is in terms a bounding grant. A general description of the Fish-yard and

"Cfses is followed by the mention of precise boundaries. The one is descriptive,

but the other is alone to be looked to for the limits of the subject. Boundaries

fianot be limited by a general description. The only boundary much in dispute

;i that on the west, viz. the " pier." The question is, what is the pier ? There

^iDo doubt, be proof to show what the pier is in reality, but I think it difficult

to gi'e any other meaning to the word than that contended for by the advocator.

Looking at the plan, and the interpretation it has received from the evidence, I

think the obvious meaning of the word " pier" is that artificial structure of stone,

which mils from the north wall of Rogers's house to the sea. I don't mean that

proof should be excluded as to the meaning of the word " pier " as here used, but

' think the onus should lie on the party putting so singular a construction upon

z
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No. 60. it as the Magistrates do. I think the proof corroborates the advocator's view.You may have a pier of various materials, but it must be an artificial structure.

Tan 9fl 1 ft -1 1

Davidson v. *"'"' gr°und in dispute might perhaps be called a pier, but the question is in con-

MagiktrHtea.&c. struing a written instrument what the designation " pier" is meant to apply to.

ot nstrut tr Lwjkmg to the terms of the disposition, with the plan and the proof, I think the

case pretty clear on this point.

We then come to what is the important part of the Magistrates' case. It is

said that the north boundary is described, but that the boundary on the east is

incomplete. To say, that in order to complete the imperfect one you are to give

to the definite boundary a construction which it could not otherwise receive, it, I

think, extravagant.

We next come to the question about the advertisement, without which, I appre

hend, the Magistrates have no case at all. Some views are taken of this, wbicb I

own are startling to me. I do not say, that where there is ambiguity in a dispo

sition it is incompetent to look to previous writings to clear it up. That was

done in Furlong's case. But supposing the principle sound, it would be necessary

to show ambiguity first. But how do you raise the question here ? The party

must say this—I understood the word " pier " in a particular sense, and I will

prove this by the advertisement which preceded the sale. That would be a very

singular use of an advertisement. An advertisement is a mere public notice. The

purchaser here denies that he ever saw it. The articles of roup alone are looked

to by purchasers, and, to allow an advertisement to explain them, would be rever

sing the ordinary rule. Besides, the advertisement here does not make the matter

any clearer. It does not show that the pier was understood in Anstruther Easter

to come up to the Fish-yard wall. You cannot thereby prove any thing as to the

intention of parties. Even if the purchaser had seen the advertisement, does it

show more than that the Fish-yard is close to the eastern pier of Anstruther

Easter? The terms are merely descriptive of its having the advantage of being

near it. It is a different question whether it actually touches it. Advertisements

do not receive a strict interpretation. The advertisement, in this case, gives only

a general description, and no conclusion can be drawn from it as to the meanisg

of the word " pier."

There is another point, and that is the most important. It is said that the

advertisement is referred to in the disposition, and must therefore be taken a* *

part of it. That would be a very dangerous doctrine. The advertisement forms

no part of the dispositive clause, and I do not think we can give any such effect

as that contended for to a mere reference to it. It is a statement merely, which

the seller is bound to warrant ; that he is entitled to sell the subjects in terms of

the advertisement. The disponee is not bonnd to go and see if this has been tlone,

if he is satisfied with the warrandice. Take the ordinary case of heirs of entail

having certain power to sell on advertisement ; could it be objected to the dispo

sition, by the heir who granted it, that he had not advertised? The buyer may

take it on his statement, though sometimes he may prefer to go and enquire. The

advertisement is a very good measure of what has been dune before the sale, bat,

as to the extent of the sale itself, you must look to the dispositive clause alotie.

It is unsound to say that you must construe it with reference to the advertisement.

I know no principle or authority for holding that nothing more is conveyed in toe

disposition than was advertised in the paper; and even if a reduction was brought

of the sale, it might be found that the geueral advertisement would be enough to
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satisfy the statute. The disposition must, on the other hand, rule the terms of No. 60.

the advertisement, so iar as the6e are doubtful. The question is, what was done, '

ami that from the terms of the disposition does not admit of construction. But I G""j ' y

think the advertisement does agree with the description in the disposition, for the Surlvena.

words, " up to the pier," are merely descriptive. This queation would be raised

in a reduction of the sale, on the ground that there was no proper advertisement.

I do not think it is raised here ; and, what I go upon is this, that in a disposition

of this kind a statement of powers to sell in the narrative can never raise a ques

tion as to the extent of the grant. I think here " pier" means the stone building

between the harbour where the vessels lie, and the Fish-yard ; and, therefore, I

am of opinion that the interlocutor of the Lord Ordinary was well fonnded.

The Court altered the interlocutor, and found that "the boundary clause

of the said disposition ought not to be held to extend to the Fish-yard dis

poned beyond the walls enclosing it on the west, or so as to include the

ground in question, and that the complainer has failed to instruct that the

ground in question was sold to him by the respondents in the advocation,

or that he has any property therein, or any other right to the use or occu

pation thereof, than may belong to him as a burgess or inhabitant of the

bargb, or an adjoining proprietor : And therefore, and in respect that his

original petition proceeds entirely on the assumption of his having acquired

mi exclusive right by virtue of his disposition to the Fish-yard, refuse the

desire of the said petition, and assoilzie the respondents from the conclu

sions thereof, and decern :"—" Find the complainer, James Davidson, liable

i'b expenses of process, both in this Court and in the inferior court."

Brown and Miller, W.S.—T. and li. Lanijalf, S.S.C.—Agents.

William Galloway, Reclaimer.—Maitland. No. 61.

Edward Scrivens, Respondent.—Pattison.

Proceu—Cessio—Stat. 6 and 7 Witt. IV. c. 56—A.S. 2lth December 1838.

—Where a reclaiming note from a judgment of the Sheriff in a cessio, which had

come before the Lord Ordinary on the bills during recess, and had not been dis

posed of by him before the commencement of the session, was not boxed to the

Judges for a fortnight after the sitting of the Court,—Objection repelled in the

circumstances of the case, that it was too late under the Act of Sederunt, which

provides that it shall be boxed " on the meeting of the Court."

By § 10 of 6 and 7 Will. IV. c. 56, it is enacted, in reference to re- jan. 28, 1846.

chiming notes from judgments of the Sheriff refusing or granting decree ~

of cessio, which come before the Lord Ordinary on the bills during va- T.

cation or recess, that " if the proceedings (under the reclaiming note)

have not been brought to a termination before the Lord Ordinary on the
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No. 61. bills at the commencement of the ensuing session, the cause shall be re-. transmitted and enrolled before the Inner- House." The relative Act of

Jan. 28, 1845. . _ . » . . ,.>-.. c \ • •

Galloway t. Sederunt, of 24th December 1838, enacts, § 14—" Copies of reclaiming

Scriven». notes from inferior courts, lodged during vacation or recess, and not

finally disposed of by the Lord Ordinary on the bills at the commence

ment of the ensuing session, shall be boxed to the Judges on the meeting

of the Court."

William Galloway presented a reclaiming note against a judgment of

the Sheriff, finding Edward Scrivens entitled to the benefit of cessio.

This reclaiming note came before the Lord Ordinary on the bills during

the recess, but not having been disposed of by him before the session re

commenced, was boxed to the Court.

Pattison, for the respondent, objected that the reclaiming note was not

in time, not having been boxed for a fortnight after the sitting of the

Court, while the Act of Sederunt required that this should be done

'• on the meeting of the Court."

Maitland, for the reclaimer, answered, that there was no specific time

laid down, either in the Act of Parliament or the Act of Sederunt; and

that the reclaimer had not been able to have his appendix prepared

sooner.

Lord Jcstice-Cleiik.—I am always averse to depart from forms when they

are laid down ; but there is here a want of preciseness both in the Act of Parlia

ment and Act of Sederunt. The former merely says that the cause " shall be

re-transmitted and enrolled before the Inner-House," while the Act of Sederunt

says that the reclaiming note shall be boxed to the Judges " on the meeting

of the Court." The reclaimer says he could not prepare his appendix sooner.

I do not see that there has been here a specific departure from any established

form.

Lord Moncreifp.—-It is evident that the Act of Sederunt requires to be made

more specific. It is not so definite as to oblige us to refuse this note on the ground

of departure from its provisions.

Lord Cockburn concurred.

Lord Medwtn was absent.

The Court repelled the objection.

Wm. WotB*MPOO», S.S.C Cairks and Moffat, S.S.C—Agent*.
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William Gordon, Pursuer and Respondent.—Moir. No^62.

Charles Gordon and Others, and Hon. Captain William Gordon, j^. 2^ 1845.

Defenders and Suspenders Sol.- Gen. Anderson—Neaves. Gordon t.

1 Gordon.

Process—Abandonment of Action.—In an action where the record had been

closed, and the Lord Ordinary had reported the cause to the Court upon cases,

the pursuer and all the parties who had entered appearance having craved leave

to abandon the case, the Court refused to allow a party who had been called as a

defender, but had not originally appeared, to enter appearance.

William Goiidon of Fyvie brought a declarator of his right to sell Jan. 29, 1845.

his entailed lands of Mains of Maryculter against Charles Gordon, who 2d Divi9I0N

was the next heir of entail, failing heirs of the body of the pursuer and Lord Wood.

the other heirs of entail. There was also conjoined with this process a

suspension by the Hon. Captain William Gordon of a threatened charge,

proceeding upon a minute of sale of these lands. No appearance had

been made in the action for Charles Gordon ; but one of the other substi

tute heirs having appeared, a record was made up before Lord Wood,

and the cause was reported by his Lordship to the Court upon cases.

When the case came before the Court, it was thought right to delay pro-

MMang judgment till the case of Carrick Buchanan, which was then

Miff appeal, and which was considered to be similar in its nature, should

he decided by the House of Lords. Upon the judgment in that case

heing pronounced upon 5th September 1844, the pursuer and the whole

parties who had made appearance in the conjoined actions resolved to

abandon the case, and of this date presented a joint note to the Court for

leave to that effect.

A note was then presented by Charles Gordon, stating that he had not

thought it necessary to give in defences, as he had reason to believe that

the validity of the entail would be supported by the other parties, and a

judgment of the Court obtained on it; but as they now sought to abandon

the case, he craved leave to appear as a defender, and adopt the pleadings

of parties, that a judgment might be pronounced.

The Codrt granted the prayer of the joint note, craving leave to

abandon the action ; and refused to allow Charles Gordon to

appear as a defender.

J*xn Host, S.S.C.—Waiter. Duthie, W.S.—Mackenzie nnd Suarfe, W.S.—Agents.
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No. 63. Major-General John Munro, Pursuer.—Sol.- Gen. Anderson—

J... ^845. K S- Gordm-

Munro t. Mrs Catherine Munro or Ross, and Husband, Defenders.—

Monro- Rutkerfurd—Milne.

Property—River—Fishings— Title to Pursue—Process—Amendment ofLibd

—Expenses.—Question, I. Whether a party had a title to complain of the erection of

a dam-dyke in a river in which lie had no property, in respect of being proprietor

of stell-fishings in the sea at the mouth of it, which were thereby injured?—2.

Whether it was competent to found upon the Act 1696, c. 33, (requiring slaps

for the passage of fish to be made in all dam-dykes in rivers,) said Act not being

libelled on ? The Court, to avoid this last question, allowed an amendment of the

libel introducing the Act, but found the pursuer liable in the expenses of a pre

vious discussion thereby rendered unnecessary, and of such alterations in the de

fences and record as might in consequence be necessary.

Jan. 31, 1845. Major-Genkral John Munro, proprietor of the stell-fishings of

1st Division.

Ardmore, in the Cromarty Frith, at the mouth of the river Alness, rais-

Lord Caning- ed action against Mrs Catherine Munro or Ross, and her husband, for

haa" W erecting a weir or intake in the bed of that river, whereby a portion of

the water was led out of it for the purpose of driving a mill, and carried

to the sea without being returned. The summons set forth, that the weir

so erected had "seriously injured, and almost destroyed, the pursuer's said

stell-fishings of Ardmore, in the mouth of the river, by withdrawing the

supply of fresh water, which induced the salmon to resort to the pursuer's

fishing stations of Ardmore—by preventing their access to the upper wa

ters to spawn, excepting rarely in time of flood, by obstructing the pass

age of the salmon-fry up and down the river to the Frith," &c. The

summons further set forth, that there was an old weir in the river, but of

a different size and structure, which did not obstruct the current of the

main body of the river, or the passage of salmon or fry, to which the de

fenders had right, and which they had used till that complained of was

erected within the years of prescription. The main conclusion was for

declarator, " That the defenders had no right to build or to keep up a

bulwark or weir in the river Alness, at the place where the present bul

wark erected by them is situated, or of larger size or more solid structure

than the old weir : and that they are bound to have slaps or openings of

a proper size, so as to admit of the free passage of salmon up and down

the said river."

A record was made up and issues prepared.

The pursuer admitted that the defenders had right to withdraw a cer

tain portion of water from the river at the old weir ; and one of the issues

sent to trial was, Whether they had withdrawn a larger quantity ? But
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tie issue, on which the only question of importance arose, was the fourth, No. 63.

wiici was in these terms :—

Jan. 31, 1845.

Minim V.

" Whether the defenders have right to a weir or intake in the bed of Munro*

the said river Alness, with proper and sufficient slaps or openings for the

passage of fish, at the place situated 145 feet or thereby on the west bank,

and 250 feet or thereby on the east bank of the said river, below the pre

sent weir or intake—and, Whether the defenders, or their predecessors

and authors, have, within the last forty years, wrongfully erected, or

caused to be erected, a weir or intake higher up the said river, without

such proper and sufficient slaps or openings as aforesaid, to the loss, in

jury, and damage of the pursuer's fishings ?"

In opposing this issue, the defenders maintained that the pursuer, how

ever apparent his interest might be in respect of his fishings in the sea at >

the mouth of the river, yet having no property in the river itself, had no

legal title to complain of any erection in it, without at all events found

ing his action either upon its illegality at common law, or under the Act

1596, c. 33.»

The pursuer answered, that all weirs in rivers, without slaps for the

[asage of fish, being contrary to the public law, any one interested was

entitled to complain of them ; that the weir complaiued of was averred to

be of this description, and the pursuer's interest was undoubted. He was

not precluded from founding on the Act 1696, c. 33, in support of his

pica that the erection was illegal, by not having libelled on it.

The Lord Ordinary found that the issue was relevant, and ought to

fce admitted t

• This Act requires, under certain penalties, slaps for the passage of fish to lie

nde in all dam-dykes in rivers. Bell's Princs., § 112; Thomson, June 24,

830, (8 S. 966.)

t u Note It is objected for the defenders, that the pursuer is not entitled to

use any question as to the want of slaps in the weir, because this particular oh-

rtion to the weir is not set forth in the summons ; and because the ancient Scots

=ta, enjoining slaps to be made in all weirs, is not libelled on. That plea has not

<*eired effect, because it is thought that the summons is quite sufficient to let

be pnrsner into the allegation, tiiat the weir is injurious and illegal in its con

traction. The summons not only sets forth (p. 6) that the operations of the

►fenders ' have seriously injured, and almost destroyed, the pursuer's said stell-

i&ing* of Ardmore, in the mouth of the river, by withdrawing the supply of fresh

«ter, which induced the salmon to resort to the pursuer's fishing stations of Anl-

•ore, by preventing their access to the upper waters to spawn, excepting rarely

i rime of flood—by obstructing the passage of the salmon-fry up and down the

ver to the Frith,' &c. ; but it subsumes, (p. 7,) that ' the pursuer has several

mes interrupted these illegal proceedings, encroachments, and innovations, under

>rm of instrument and otherwise;' and it specially concludes, inter alia, (p. 8,).

That the defenders have no right to build, or to keep up a bulwark or weir in

te riTer Alness, at the place where the present bulwark erected by them is situa-
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No. 63. The pursuer moved the Court to recal this judgment, and counsel were

~~T fully heard upon the general question of title raised. Without indicating

Munro v. any opinion, the Court, before answer, appointed the pursuer to give in

Munro. an amendment of his summons, reserving all questions of expenses. The

object of this was to allow the Act 1696 to be libelled on. An amend

ment was accordingly given in, setting forth that the weir complained of

" obstructed the passage of salmon in said river ; and, further, did not

contain a constant slap or slaps, as required by the Act passed in the

year 1696, cap. 33, for the protection of salmon-fishings within Scotland;

and the said weir was erected, and is maintained by the defenders, in

contravention of the provisions of said Act, and of the other acts on that

behalf made."

When this amendment was moved, the defenders objected to it as

being an entire change of the basis and nature of the action.1 If allow

ed, they could not abide by their record.

The pursuer answered, that the Court had not held it necessary to

libel on the statute ; and the amendment was allowed only to avoid the

question. It was not requisite to libel on a public statute where penal

ties were not concluded for.

I, oki) President—I think the amendment ought to be received. I am not

sure that it was necessary to refer to the statute in the summons. I am inclined

to think that the party may simply appeal to the general law, and then refer to

the statute afterwards.

Lord Mackenzie.—I also think the amendment ought to be received. Bat

any amendment of the defences or record that may be necessary must be allow

ed, and any expenses thereby incurred.

The other Judges concurred.

Rutherfurd, for the defenders, moved for the expenses hitherto incur

red in the discussion of the fourth issue, as well as those which might be

occasioned by altering the defences and record.

Lord President.—When the Court is doubtful as to the necessity of an

ted, or of larger size or more solid structure than the old weir ; and that they we

bound to leave slaps or openings of a proper size, so as to admit of the free pas>-

age of salmon up and down the said river.'

" Under a summons as so libelled, the Lord Ordinary is of opinion that the

fourth issue is relevant and competent. He does not conceive that the pursuer i»

precluded from founding on the ancient statute, to show the legal obligation of

the defender to leave slaps, because that Act was not libelled on. As the partner

did not conclude for penalties, he had no occasion to libel on the statute ; but it >-

competent to refer to it as an authority, to show the illegal construction of the

weir without proper slaps."

1 Gilchrist, Nov. 17, 1888, (ante, Vol. I. p. 37.)
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amendment, but advises the partner to avoid question by making it, I should No. 63.

doubt whether he ought to be found liable in expenses.

Losd Mackenzie I have the same doubt. I thought the amendment ne- jiaciieiaie. *

assjiy, and in that view should have no difficulty ; but the Court thought differ-

tmlr. I cannot think that the record admitted the statute, and therefore I must

still think that the amendment was necessary, and that the expense of discussing

tie fourth issue should be paid by the pursuer.

Lord Fuller-ton I must say, that I think the expense of this discussion

pan of the expense rendered unnecessary by the amendment.

Lose Jeffrey concurred.

The Court pronounced the following interlocutor :—" Find that the amend

ment of the summons is competent, and that the same ought to be re

ceived : Find that the defenders ought to be allowed to make such altera

tions on their defences ; and that both parties ought to he allowed to make

tnch alterations on the record as may be necessary in consequence of the

said amendment of the summons : Find the pursuer liable in the expenses

hitherto incurred in discussing the fourth issue, and also in the expenses

of the alterations in the defences and record rendered necessary by the

oid amendment of the summons ; and remit the case to the Lord Ordi-

ury, in order that he may receive the said amendment of the summons ;

Allow the alterations on the defences and record aforesaid," &c.

John A. Macrae, W.S.—Saku tin.l Adam, W.S.—Agents.

George Mackenzie, Petitioner.—J. T. Gordon. No. 64.

Judicial Factor—Discharge.—In an application for the discharge of a factor

Wo aboentis, where the factor's principal, who was the only party having interest,

kd examined and docqueted his accounts, and was satisfied with their accuracy,

'^ Lord Ordinary reported to the Court to that effect, without making a remit to

o accountant to examine them.

George Mackenzie presented a petition to the Court for discharge jan. 31,1945.

from the office of factor loco absentis. The party for whom Mr Mac- ~

Benzie had been factor had examined and docqueted his accounts, and Ld. Robertson.

W declared himself satisfied with their accuracy. R-

Lobd Robertson, to whom the case was remitted, in reporting it

t»tae Court, stated, that in this case, as the only person having inte

rest vas satisfied with the factor's intromissions, he had not thought it

necessary to make a remit to an accountant to examine his accounts,

vhich had been held, in a case in the First Division,1 to be the proper

1 Christie, Feb, 16, 1844, ante, Vol. VI., p. 681.
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No. 64. course, wherever it was not certain that all the parties interested appear-

" lg4, ed and concurred in the discharge.

Vllardice v.

-autour. The Court granted the prayer of the petition.

Gordon, Stuart, and Chktne, W.S Agents.

No. 65.

Robert Barclay Allardice, Nominal Raiser.—Handyside.

Colonel Peter Augustus Lautour and Mandatory, Claimants.—

Rntherfurd—Macfarlane.

Provision— Vesting—Clause—Delivery.—A party, in fulfilment of a bargain

between him and his former wife, from whom be had been separated by divorce,

and as a part of the consideration for her having conveyed certain lands belonging

to her, to him and the children of the marriage in their order, granted a bond of

provision to the younger children of the marriage nominatim, binding himself to

make payment to them equally among them and the heirs of their respective

bodies, and the survivors and survivor of them, of £4000, at the first term after

the decease of the longest liver of bim and his said former wife : the bond further

bore to have been instantly delivered for the use and benefit of the grantees : the

father having died, aud having been survived by the mother of the children,—

Held, on a construction of the above, and other provisions and clauses contained

in the bond, that the children's interest in the bond had vested in them at their

father's death.

fan. 31. 1845. The deceased Robert Barclay Allardice was married to Sarah Ann

8n Division. Allardice of Allardice, and was subsequently separated from her by

;'a°.ne.Cuning" A'lV0™e- 0f date 24th August 1795, Mr Barclay Allardice granted a

R. bond of provision in favour of the younger children of this marriage.

This bond bore to be " in terms and in part fulfilment of the bargain

between me and Mrs Sarah Ann Allardice of Allardice, formerly my

spouse, respecting her conveying to me and the children of the mar

riage between us, in their order, the lands and barony of Alldrdice," &c,

belonging to her. And as a part of the consideration for this conveyance,

and what Mr Barclay and his family acquired thereby, as well as for

other causes and considerations, he bound himself, his heirs, executors,

and successors, under the provisions, conditions, and declarations therein

set forth, " to make payment to James Allardice Barclay, second lawful

son of the marriage between me and the said Mrs Sarah Ann Allardice ;

David Stuart Barclay, third and youngest lawful son of the said mar

riage ; and to Une Cameron Barclay, Margaret Barclay, Mary Barclay,

and Rodney Barclay, lawful daughters of the said marriage between me

and the said Mrs Sarah Ann Allardice, equally among them and the

heirs of their respective bodies, and the survivors and survivor of them,

of the sum of £4000 sterling, and that at and against the first term of

Whitsunday or Martinmas that should happen after the decease of the

longest liver of me and the said Mrs Sarah Ann Allardice, together with

the interest of the said principal sum, at the highest legal rate, from and



COURT OF SESSION. 363

after the term of Candlemas, Whitsunday, Lammas, or Martinmas, which No. 65.

shall happen immediately preceding the death of the said Mrs Sarah Ann - 31 .gl^

Allardice, yearly, termly, and proportionally thereafter, until the said Allardice v.

principal sum is paid, with the sum of £800 in name of liquidate penalty -al"ou^•

and expenses in case of failure : Providing always, as it is hereby pro

vided ami declared, that as the said principal sum of £4000 is hereby

made to carry interest from the term preceding the decease of the said

.Mis Sarah Ann Allardice, when the annuity I have become bound to

par to her by a separate deed will cease, though the said principal sum

may not be then payable in respect of my surviving her, the said interest

shall in that case be applied by me for the maintenance and education of

ny children above named, or any of them, in such way and by such pro

portions as I may think proper : And further providing, as it is hereby

provided and declared, that in case any of my said children herein before

uaied shall succeed to my lands and estate, either as my heir or by con-

«ice from me, then the share and proportion in the said sum of

0, and interest thereof, of the child so succeeding shall devolve and

e to the survivors or survivor, the sums hereby made payable being

intended and hereby declared to be as a provision for the younger

children of the marriage between me and the said Mrs Sarah Ann Allar-

di«. stow than the heir succeding to or taking my lands and estates:

And farther providing and declaring, as it is hereby expressly provided

^declared, that it shall be in the power of me, the said Robert Barclay

Aliniice, by any deed, will, or writing, duly made and executed by me,

0 any time of my life, to divide and apportion the said sum of £4000

■wig my said children herein named, in such way and manner as I

Ml think proper, by giving more to one and less to another; but at the

same time, so as the capital shall be shared among the said children,

according to the true intent and meaning thereof, and of the agreement

between me and the said Mrs Sarah Ann Allardice ; and failing of such

made by me as aforesaid, that then the said capital shall belong

Equally to my said younger children, share and share alike; and I have

•tantly delivered these presents to James Chalmers of Abingdon Street,

estminster, Esq., for the use and benefit of my said younger children,

tbe put upon record in the books of session, as soon as can be done

iently ; and I consent to the registration hereof in the books of

and session, or in any other judge's books competent in Scotland,

iters of horning on a single charge of six days, and all other exe

rtion necessary, may pass upon a decreet of registration to be interponed

kreto in usual form."

Ur Barclay Allardice died in 1797, survived by all the children named

i the bond. He did not exercise the power of apportioning the provi-

>n amongst his children. He was succeeded in his estates by his son

Robert Barclay Allardice, who became the debtor in the bond.

Lue Cameron Barclay, one of the children named in the bond, married
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No. 65» the deceased John Innes of Cowie. She died in the year 1817, leaving

J»n. 31 1845 turee daughters, one of whom, Une Cameron Barclay Innes, was mar-

AUardice v. ried to Colonel Peter Augustus Lautour. Mrs Innes had predeceased

her mother Mrs Sarah Ann Allardice, who survived till the year

1833.

Mrs Innes, by her marriage contract, had assigned her interest in the

bond of provision to her husband John Innes of Cowie, iu consideration

of certain settlements therein made in favour of herself and her children.

John Innes, by a subsequent deed, assigned this right under the bond to

William Innes of Raemoir, who by deed of translation transferred it to the

trustees in the marriage contracts of the two sisters of Mrs Lautour.

To these parties Mr Barclay Allardice, in the year 1840, paid the above

share of the bond, and received from them a discharge.

In June 1841, Colonel Lautour raised an action of multiplepoindiug

in name of Mr Barclay Allardice, narrating the bond and the death of

Mrs Sarah Ann Allardice, and setting forth, that at the date of her death

all the younger children named in the bond were dead except two;

that they had all died unmarried, with the exception of Mrs Innes, who

had left three daughters, of whom Mrs Lautour was one ; that in terms

of the substitution contained in the bond of provision, the three children

of Mrs Innes having survived the liferenter, succeeded to the share which

would have vested in their mother had she survived to that period ; that

the pursuer (Mr Barclay Allardice) was ready and willing to pay the

portion of the provision in the bond, to which Mrs Lautour, or those in

right of her, claimed right through the decease of her mother, being a

third share of a third of £4000, or about the sum of £444, 8s. 10d., with

interest from the first term of Candlemas preceding the death of the life-

rentrix ; that, however, a claim had been set up to the said share on

the part of William Innes of Raemoir, as assignee of the deceased John

Innes; that on the other hand the said demand was resisted by Colonel

Lautour, as in right of his wife, who contended that Mrs Innes never had

any vested or assignable interest under the bond of provision, and that

the sum therein contained did not vest till the death of the liferentrix,

when, in virtue of the substitution, the share which would have fallen to

the mother had she been alive, became vested in the lawful issue of her

body ; and that the pursuer was willing to pay whatever sum could com

petently be demanded under the bond, to those who might be entitled

to come in place of the deceased Mrs Innes, but was interpelled by the

conflicting claims of Mr William Innes and Colonel Lautour.

Objections were stated by Mr Barclay Allardice, the nominal raiser,

to the competency of the multiplepoinding. He contended that the alle

gation in the summons, that a claim had been made by Mr William Innes,

which was resisted by Colonel Lautour, was inconsistent with the fact,

and that there was no double distress ; and that the further statement,

that he was ready and willing to pay the share in the bond to the party
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entitled thereto, was also unfounded, as he had already paid and held a No. 65.

regular discharge for it. j.B.8i7l845.

The Lord Ordinary, before answer as to the objections of the nominal Aiurdice v.

raiser, appointed condescendence and answers to be given in upon the au onr'

question of the competency of the action. This record was, by a subse

quent minute for the parties, held as the record upon the merits as well

as on the question of competency.

On the merits, Colonel Lautour pleaded ;—That, by the terms of the

bond, the provision did not vest till the death of Mrs Sarah Ann Allar

dice, the widow of the granter, and Mrs Innes having predeceased her,

there was no assignable interest under the bond in her, which could be

carried by her marriage contract. That the share, therefore, which

would have accrued to her, in the event of survivance, devolved, in vir

tue of the substitution, to her daughters, not as representing her, but as

heirs of provision of Mrs Allardice.1

Mr Barclay Allardice pleaded ;—That the provision in the bond,

rested on the death of the granter in the children surviving him.

Tie Lord Ordinary pronounced the following interlocutor :—" In re

ject it is now established, to the satisfaction of the Lord Ordinary, by

thencotdand discussions which have taken place thereon, that Colonel

Lautour, the real raiser of this process, has no legal title to any share of

the prorision set forth on record as the fund in medio, but that the same,

~t'Ti demanded extrajudicially some time before this action was com-

nwwed, was rightly paid by Mr Barclay of Ury, the nominal raiser, to

Mr William Innes, the assignee of the party legally entitled to receive

and discharge the same : Finds, under these circumstances, that Colonel

lautonrhad no good ground for raising the present action, and that the

sune ought not now to be entertained : Therefore dismisses the process,

md finds Mr Barclay Allardice entitled to expenses." *

1 Ptotmi, Jan. 14, 1840 ; Wright, July 9, i840, (F. C, and ante, ll. 1367.)

* Note.—This process has been raised by Colonel Lautour, as husband of one

of the daughters of the deceased Mrs Innes of Cowie, in name of Mr Barclay

ADvdice, brother of Mrs Innes, to compel him to account judicially, and pay

"er to the real raiser, the share of a certain bond of provision granted by his

' 'tier, the deceased Mr Barclay of Ury, to Mrs Innes and his other younger

children, and alleged to have been extrajudicially and erroneously paid by Mr

Bwckv to Mr William Innes, now of Cowie, as assignee of his brother John, the

Usband of the grantee.

'■ This action was resisted by Mr Barclay on two grounds :—1. He objected to

*M process as an incompetent form of calling him to account for any payment

'•'a* fide made by him, even if erroneous ; and 2dly, He denied the error, and

"'uuined that the payment was made by him to the right party in titulo of the

°*d of provision, and competent to discharge Mrs Innes's share of it. It

afpe*ed to the Lord Ordinary that the competency of the process depended in

> considerable measure on the validity of the voluntary payment by Mr Barclay

j° Mr Innes, and therefore he directed a record to me made up on the objection,

;ore giving final judgment. The full information thus obtained now affords

ample materials for the disposal of the case.
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No. 65. Colonel Lautonr reclaimed.

~~" The objection to the competency of the multiplepoinding was with-

AiUrdie« v. drawn by Mr Barclay Allardice at the bar.

Lautour.

" With respect to the objection to the competency of the action, it is unneces

sary now to enter on that point as a separate and abstract question. It now ap

pears clear that there is no fund here which the real raiser is entitled to demand.

As the case was first stated by the real raiser, however, the Lord Ordinary could

not throw the case out of Court in limine. Colonel Lautonr alleged that a sum

fairly debatable between him and another claimant was still legally due and in

the hands of the nominal raiser; that if the original debtor had brought the usnal

action of competition, voluntarily calling into the field the parties who bad fair

claims to it, the competency of the process would have been indisputable, and that

he could not oust a party from a legal remedy or process, otherwise competent w

him, by a payment privately or extrajudicially made to a wrong party not entitled

to discharge it. The Lord Ordinary was uot prepared at once to repel that plea.

If he had been of opinion that Colonel Lantonr's claim under the bond of provi

sion was well founded, he should not have refused to sustain it on the ground

that the action was incompetent. Although there was no double diligence, to use

words of Lord Moncreiff, approved of by the Court in the case of Miller and Ire,

(16 Shaw, 23d June 1838,) there was a fund in which more than one party had

interest which could best be adjusted by one process of competition. Bat these

considerations will not apply, if there be truly no debt to be the subject of com

petition.

" This leads to the consideration of the claim made by Colonel Lautour on the

bond of provision founded on by him, which depends entirely on the question,—at

what period the provision vested in the grantees? As Mrs Innes survived her

father, and was married some years after his death, Mr Barclay pleads that her

share of the provision vested in her at her father's death, and was carried by her

transference to her husband in her marriage contract, and by his subsequent assig

nation ; and consequently that he was entitled and bound to pay the assignee.

On the other hand, Colonel Lautour, the son-in-law of Mrs Innes, contends, on

the supposed authority of the late cases of Provan, of Johnston, and of Colonel

Wright's trustees, in 1840, all reported in 2 D.and B., (pp.298, 1039, and 1357,)

that the provision did not vest till the term of payment, i. e. till the death of Mrs

Barclay, senior, in 1833; and as Mrs Innes died in 1817, it is maintained that the

provision never vested in her, but passed to her children as conditional institute-

in which view Colonel Lautonr would be entitled to his wife's share.

" With reference to these opposite claims, it is plain that the question of vest

ing must depend on the special terms and clauses of the particular bond of provision

which is the subject of construction ; and without in the least degree questioning

any of the authorities referred to, the Lord Ordinary, in considering the bond in

the present instance, has come to the conclusion that the provision contained in it

did vest in Mrs Innes, and was validly transferred by her to her husband in their

marriage contract, on the following among other grounds :—

" (1.) Although legacies and provisions have been sometimes placed in the same

category in legal argument, it is thought that a certain distinction must in general

be drawn between legacies bequeathed to third parties, and provisions given bj

parents to children. In the former case, there is wider scope for the inference

that the vesting was intended to be postponed till the period of payment or division

mentioned by the testator ; but in the case of provisions to children, the presump

tion must be as general as it is reasonable and natural, that parents intend their

provisions to their children to vest at least from the period of their own death.

when they become irrevocable, and when the power of assigning and raising money

on the provisions is in most instances required for the outfit of the children in the

world.
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Lord Justice-Clerk.—The objection to the competency of this multiple- No. 65.

Minding baa been withdrawn at the bar, and we are thus relieved from the neces-
r B Jan. 31, 1845.

AUardice v.

L.utoar.

« It is manifest that, so long as a parent continues in life himself, he can pro-

ride for any emergency that may render it necessary for a child to anticipate his

provision ; bat when the parent is dead, the most essential interest of the child

ma? require that he should have the control and disposal of his own patrimony, at

whatever future period it may be actually payable by the debtor, to enable him to

apply it for his establishment or advancement in life, the purpose for which pro

visions to children are notoriously intended.

" In another view, the consequence of suspending the vesting of children's pro

visions, after the death of the father, would in many cases be injurious to the best

interests of families. If the vesting were held to be postponed to the latest period,

children so provided could not, on their own marriage, make their provisions the

(abject of settlement, unless they survived the liferenter, but would be compelled

to allow their portion to be equally divided among their children, whether requi

ring or deserving a share or not. It would be very improbable to suppose that

parents, in the great majority of instances, intended that the provisions to their

children should be so construed as to be subject to these disadvantages.

" (2.) The terms of the obligation, in the present instance, are peculiar, and

favourable to the construction of an early vesting. The fund was not, as in some

analogous cases, conveyed to third parties and vested in trust ; but a direct obli

gation iras granted by the father to the younger children, not as in a class, but

nomvnaiua ' equally among tbem, and the heirs of their respective bodies, and the

survivor! or survivor of them,' to pay the sum of £4000, and that at the first term

of Whitninday or Martinmas that should happen after the decease of him and his

wife; at the same time the father reserved a power of division, and, failing his

exercising the same, he expressly declared that ' the capital should belong to my

tan" children, share and share alike.' That provision naturally became operative

hea the division made by the father, on his failure to divide, became finally

iseeruined. Then the terms of the bond were entitled to effect, according to

he plain meaning of the words, that the provision should belong to the younger

children.

(3.) Although the period of payment was postponed till the death of the

longest liver of the granter and his wife, this was entirely for the ease and con

venience of himself and his heir, in consequence of a heavy annuity payable by

aem to the wife, and affords a just inference that the protracted term of payment

was intended and fixed on, not in order to postpone the vesting of the provision,

bnt to serve the convenience of the debtor. Accordingly, in case of the annuitant

predeceasing her husband, he became bound himself to pay interest to bis younger

nldren on the provision contained in the bond, from and after the death of his

wife, thus showing that the right to the provision vested, to a certain effect, in

the grantees, even prior to the death of the father.

*;4.) The bond not only contains repeated declarations that the sum therein

bliged for should be a provision for the granter's younger children, but it con-

■i a clause of immediate delivery, specially bearing, that ' 1 have instantly de-

red these presents to James Chalmers of Abingdon Street, Westminster, Esq.,

le use and benefit of my said younger children, and to be put upon record in

! books of session, as soon as can be done conveniently.'

'(5.) This brings the question here to the enquiry, at what period were the

s here referred to as younger children to be ascertained ? and this the granter

not leave in doubt. It is specially provided, in a previous clause, that ' in

any of my said children, herein before named, shall succeed to my lands and

tte, either as my heir, or by conveyance from me, then the share and propor-

n the said sum of £4000, and interest thereof, of the child 60 succeeding, shall

itid accrue to the survivors or survivor, the sums hereby made payable

intended and hereby declared to be as a provision for the younger children
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No. 65. sity of deciding a point, it might be, of some nicety, in which, as it turns out, the

—— parties had now no real interest. But the interlocutor of the Lord Ordinary

Allardice t. could not have been adhered to in any view. For he truly sustains the objection

Lautour. to the process, by reasons founded on the merits of the competition. This course

could not be taken—we must either have found the process competent or incom

petent, in respect of the nature of the point to be tried. The objection to the

process is, however, not now before us.

The case depends on the question, whether the share or interest of Mrs Innes,

under her father's deed of 27th August 1795, vested so as to be transmissible by

assignation, or did not vest. I have arrived at a very decided opinion that her

interest did so vest. I must begin, however, by stating that I cannot concur in

many of the reasons set forth in the note of the Lord Ordinary. The supposed

distinction between provisions to children and legacies to others, cannot be relied

on as affording any general rule that will in any degree control or affect the con

struction of the terms in the particular deed, if these, on the whole, lead to a dif

ferent result. At the utmost, this supposed distinction could only raise a sort of

presumption as to intention ; and really, in some cases, the presumption may

operate as strongly the one way as the other. It seems to me to be an unsafe

ground to adopt in the construction of any particular instrument, to the extent

stated by the Lord Ordinary. And accordingly, in many prior cases, the results hare

been against vesting in instances of provisions to children, and in favour of vesting

as to legacies, in respect of the terms of the particular deed, which always deter

mine the matter.

Further, it seems very hazardous to allow the interpretation of the terms em

ployed in any particular deed, to be in any degree affected by views as to the ex

pediency of giving children vested interests under family settlements, so that tbey

may raise money on the credit of assignation ; and as to the beneficial results to

follow from their having such vested interests. Such views ought not to operate

with the Court in deciding what was the arrangement actually laid down by a

parent in any particular case, and what is the legal effect of the provisions con

tained in his deed. The interests of the child, in the opinion of others, may not

of the marriage between me and the said Mrs Sarah Ann Allardice, other than

the heir succeeding to or taking my lands and estates.'

" From the phraseology of the preceding clause, it follows clearly and unmit-

takeably, that the granter of this bond meant and understood that all of his chil

dren who were younger children at the date of his heir's succession to him in the

estate, should have an interest in and share of the provision. Hence the provi

sion necessarily vested at the death of the granter when his heir succeeded. Had

any other younger child succeeded to the family estate as heir to his or her

brother, after the death of the father, but before the death of the mother, they

would not, from the terms of the bond, have lost their ahare of the provision

vested in them when the first heir took the estate, because they would hare

acquired the estate, not as heir of the father, but as the successor of the brother

or sister.

" On these grounds, the Lord Ordinary is of opinion that Mrs Innes, by sur

viving her father, had a vested interest in her share of the provision, which she

was entitled to convey ; and if so, there is no fund in medio, and Captain Barclay

is entitled to have his process dismissed, in respect he paid his sister's share to

the right party legally entitled to receive and discharge it."
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tare been provided for in the best or most liberal manner by the father; it might No. 65.

be made more beneficial in the actual state of things which has occurred, to give

tk child a belter provision than the parent really has done. But the only legiti- Aliirdioe v.

nata enquiry is, what has the parent actually done? What is the legal effect of Lautour.

tiic provisions in the father's deed—construed without reference to such views of

general expediency, according to the natural obvious meaning of the terms em

ployed, or according to the legal and technical meaning, if the terms employed

bare received a fixed and technical meaning ?

The deed before the Court affords, in my opinion, sufficient and satisfactory

grounds of decision, without having recourse to any such extraneous, arbitrary,

tod conjectural views.

1. The deed bears to contain a provision for the younger children, actually

existing and specially named, of a marriage dissolved by divorce, granted in fulfil

ment of " a bargain " entered into between the granter and the mother, formerly

bia wife, by which she conveyed an heritable estate to him and the children in

ihtv order. The deed then is one expressly intended to make, as the result of

this onerous agreement, a certain and fixed provision for the grantor's children

individually, by that mother. Then particular children are the parties meant

to be benefited, and this in return for the settlement of the mother's landed es

tate on the eldest.

-■ The children are all specially named in the deed.

3. Tbe deed was delivered. This is a very remarkable fact as to a bond of

provision; and either delivery set forth in the deed, or a clause dispensing with

delirerv, has often most decided influence in determining the legal effect of aa

inttrsment. It may be sufficient of itself to decide whether an interest vested

wider a particular deed. Further, the deed is declared to be delivered " for the

ue and benefit of my said younger children." The deed was thus onerous in its

origin, specially granted for the benefit of the particular individuals therein named,

and delivered, as it bears in gremio, for their use and benefit.

4. The obligation is direct to make payment to the children nominatim.

5. Though the term of payment is postponed till the death of the longest liver

of the granter and the mother, owing to an annuity payable to the latter, yet there

is no liferent constituted by this deed over this particular sum of money, and no

trace of any investment of a sum.

6. The sum provided is to bear interest, if the mother predeceases the granter

during the father's lifetime ; and although be is to apply the interest for behoof of

lis children, yet still he is bound so to apply the interest. This is a very impor

tant, and in many cases decisive fact, as to the question of vesting. On bankruptcy,

ie particular children named in the deed would have ranked as onerous, although

ntingent creditors on the father's estate ; and it is not easy to see grounds on

h it can, at the same time, be held that they bad no vested interest in the sums

•o provided for them.

7. Then, although the father reserves power to divide and apportion the sum,

hicb, in the ordinary case of a gratuitous bond, would give him complete power

the share of any one, yet this power is in this deed expressly restrained by

e declaration, that it must be so exercised as that the " capital shall be shared

ong the said children, according to the true intent of the agreement between me

Mrs Allardice." This clause leads me to believe that this agreement was in

•iintau s
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No. 65. writing, and probably its terms might hare been of use in the enquiry as to the

. . rights of the children under the deed in question.
Jin. 31, 1845. e.T , , .... . . C . . t . •

Allardice v. None ot the previous decisions which have been quoted have any bearing on

Lautour. this case. They all stand very well together—appear to me to be perfectly con

sistent in their general strain, with the exception perhaps of Marjoribanks, and to

afford valuable principles in the construction of similar cases. But here there is

no trust created by this deed at all—no fund placed in trustees to be held by them.

There is no investment in any form of a sum of money, nor any provision for any

such investment to be made. The deed is a direct obligation, binding the granter,

his heirs and executors, to make payment of a sum of money to the parties therein

named ; and this is the whole structure and character of the deed. The obligation

is not charged on any particular fund, even in the first instance. Certainly this

is, generally speaking, the most direct case for vesting which can occur, whatever

may be the term of payment—viz. a direct obligation to pay money to A B and

C D. But then it is said that the obligation is to pay to the children nominatim,

and the heirs of their bodies, and the survivors or survivor of them. The first

addition, the " heirs of their bodies," only the more marks the benefit intended for

the parties named ; and even in the case of a regular trust, and a sum invested in

the mean time for the behoof of a liferenter, that addition in the case of a legacy

to a third party, not a child, was not, in the case of Marjoribanks and in some

others, taken as excluding the vesting of the interest in the party named as having

benefit in the fee.

The other addition, " survivors or survivor of them," is of more importance, and

in some cases may go very far to decide the question of vesting. I do not, on

consideration, attach importance to it in this particular case.

(1.) Experience shows, that however clearly the construction of a deed, on the

whole, may be in favour of an interest vesting, some words or expressions often

occur, which create at first sight a puzzle, just because the propriety of qualifying

or explaining such words does not occur at the time ; and therefore the question

must be decided on the sound construction of the deed as a whole, taking its ob

jects, character, general structure, and express declarations as to the parties to be

benefited.

(2.) Although this expression occurs in the obligation in favour of the payees,

yet it is to be kept in view that this is a reference to the relative interest of the

payees themselves, not a substitution in favour of third parties. And any each

expression as to contingent or relative interests among the payees themselves,

ought to be construed in subservience to the primary and direct obligation to the

nominatim payees, and not so construed as to deprive them all of direct and vested

interest, merely in respect of a contingency which may or may not happen in

favour of some. And this the more when the obligation is, in the first instance,

to the heirs of the body. No competing interest, when there is issue, can arise,

as in the second branch of the case of Clelland, with the survivor. Hence it would

be adverse to every sound principle of construction to limit and restrict the benefit

to the parties named, in respect of this latter addition, when there is previously

introduced to the exclusion of the survivors the material benefit to heirs of the

body. And I repeat that, in the ordinary case, an obligation to pay to the parties

named, and the heirs of their body, only seems to me the more to mark the direct

personal interest given to the parties named, and so to render the exclusion of

vesting by reason of this after declaration as to survivors the more inadmissible.
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(8.) I do not think that in a direct obligation, such as in this bond, instantly No. 65.

delirered, for a sum of money payable equally to parties named, any addition of

this sort can exclude by inference the direct legal consequence of such an obliga- Ailardloe v.

lion in favour of- particular individuals. Lautour.

(4.) That the declaration as to survivors might take effect in case of one of the

parties dying intestate and without issue, although after the death of the mother

n longest liver, is true enough ; indeed the survivors would then be the next of

kin. Bat as a provision or condition of the deed, I am satisfied that in this bond

a delivered instrument, and containing a direct obligation in favour of the parties

named, the reference to survivors applies to, and is satisfied by, survivance of the

■ranter. And this construction is most satisfactorily justified by the clause, that

in case any of my said children shall succeed to the granter's lauded estates, then

the share and proportion of that child shall devolve to the survivors or survivor.

h this very material case, which might so probably have happened in the course

of natnre, the death of the granter is beyond doubt the period to which survivance

has reference. And then the clause goes on with this important declaration, which

has a great bearing on the whole question of vesting, that the sums payable under

the bond are intended, and are hereby declared, to be as aprovision for theyounger

children of the marriage, which had subsisted between the granter and Mrs Allar-

te, other than the heir succeeding to his lands and estate. No claim could be

ttateooathe part of the heir of the body against the parent, if the deed had not

contained the provision as to survivors. I think that to be a settled point. But

ifso.ii wems the more against principle to allow this addition to give to the heirs

of tie body against the party named an interest and a right against their parent,

whid bat for this addition they could not have.

f am therefore of opinion, that the share and interest of Mrs Innes in this sum

did rest.

Lord Moncrxiff.—This is a very special case, and, whatever difficulty may

attend it, I think that it must be decided, on a careful consideration of the terms

oftiiebondon which the question entirely depends, according to the best judg

ment which we can form of the intention thereby expressed. I think that we get

very little aid from any other cases referred to, none of which, in my opinion, ma

terially resembles it.

This is an onerous bond, executed under very peculiar circumstances—which

circumstances appear distinctly on the face of the deed itself. It constitutes part

of an onerous transaction between the late Mr Barclay and the lady who had been

•is wife, she being designed " formerly my spouse." Then it appears that Mr

Barclay had granted to her a bond or obligation for an annuity, which is specially

nfared to in relation to the term when that annuity would expire ; and this bond

is execated expressly " in part fulfilment of the bargain between me and Mrs

Sarah Ann Allardice of Allardice," of which the obligation of annuity had formed

Mother part.

But it is very material, as distinguishing this case from all others, that the sub

let natter of this bond—the money provided—is not in any manner constituted

to faroar of Mrs Allardice. There is no liferent of it to her ; and so it is not a

ra<e of liferent and fee by constitution at all.

The obligation by the bond is farther granted " as a part of the consideration "

of I conveyance executed by Mrs Allardice, of her own estate of Allardice, in
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No. 65. favour of Mr Barclay and the children of the marriage, in their order—that is, to

J <n 104B t'le heir °f the marriage, " as well as for other good causes and considerations."

Allardice v. This being the character of the deed, the express obligation is, " to make pay-

Lhuiuur. ment to James Allardice Barclay, second lawful son of the marriage—David

Stewart Barclay, Une Cameron Barclay, Margaret Barclay, Mary Barclay, and

Rodney Barclay, equally among them and the heirs of their respective bodies, and

the survivors and survivor of them, of the sum of £4000." Thus it is not a pro

vision to the younger children of the marriage indefinitely, but an express onerous

obligation to each of six existing individuals, and the heirs of their bodies respec

tively, described as the children of that marriage ; the effect of which, I appre

hend, as a provision to each of them nominatim, is not altered by the declaration

that it is to be paid to them equally among them, which is no more than what

would have been the effect of it without any such declaration.

The words which follow, "and the survivors or survivor of them," have a more

emphatic force. But the first effect of them is plainly this, to make it certain that

the right constituted by the previous words was not a conjunct right to a class of

persons, but a separate right to each of the persons named, whereby, if such words

had not been added, the death of any one of them without issue, before the time

when such right should be held to have vested in him or her, (whatever time that

might he,) would have extinguished the obligation pro tanto.

Such words, as constituting a destination or substitution beyond the first ap

pointment, have in many cases, especially in cases of liferent and fee, been held

to be of great importance in determining at what time any right vested in tbe class

of persons first designated ; and I certainly think that they are so in many cases,

though no one ever said or thought that they are necessarily conclusive against ail

other indications of intention within the deed.

But in the very peculiar bond now before the Court, these words must be snb-

ject to construction with reference to the nature and the character of the obliga

tion, and the other clauses of the deed, for they evidently admit of different con

structions. 1. With reference to the precise time, the survivance of which is re

ferred to ; and, 2. With reference to the question, whether they denote a condi-

' tidnal institution or only a substitution. And the effect of them in these respects

can only be determined by a due consideration of the other parts of the deed.

The bond goes on to provide, that the obligant shall so make payment of the

£4000 " at and against the first term of Whitsunday or Martinmas that shall

happen after the decease of the longest liver of me and the said Mrs S. A. Allar

dice." So it is provided as to the principal sum. But it further bears—" toge

ther with the interest of the said principal sum, &c, from and after the term of

Candlemas, Whitsunday, Lammas, or Martinmas, which shall happen immediately

preceding the death of the said Mrs S. A. Allardice, yearly, termly, and propor

tionally, until the said principal sum is paid." These last words are very remark

able ; for, according to the construction that there could be no vesting till tbe

' death of the longest liver—whichever that were—the natural words would bare

been, till the principal sum " shall be payable." Possibly, the words were em

ployed with reference to the single case of the lady surviving the grsnter; bat

still every word is important ; and, in the other event of the granter surviving, the

expression implies that he might pay up the provision, without leaving it to rest

' on contingencies, till his own death. '
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Bat it is mucli more important to observe, that the appointment in regard to No. 6.";.

tbe interest clearly imports, that tbe provision might take effect in the lifetime of

die father, the single obligant, and might be in operation for many years before his Allardice v.-

death; for, if Mrs Allardice had predeceased Mr Barclay, the provision in regard Lauiour.

to the interest would have taken effect from the first term preceding her death.

The purpose to which the interest was then to be applied, is one thing ; but, in

the first place, it is an express obligation to pay tbe interest. And must we not

ttk, io whose favour would that obligation have emerged in the event supposed ?

The answer must clearly be, that it would have been an obligation in favour of

each of the children previously named, so that it would have been impossible to

deny that there was in each some right under the bond vested even in the father's

lifetime ; and when the deed further provides, that the interest in that case shall

be applied for the maintenance and education of the children, it is expressly " of

my children above named, or any of them, in such way and by such proportions as

1 may think proper." In a case of bankruptcy, the bond would have ranked as a

debt.

Now I am very sensible that it might have been a very delicate question, and

nemoch more doubtful than that with which we have now to deal, whether, if

Mi Barclay had survived Mrs Allardice, there would have been a vested right to

ri* principal in each of the children named, even before Mr Barclay's own death,

ttstwli term only it would have been payable. It would be difficult to separate

the right to the principal from the right to the interest, at least in the way this

hoad is constructed ; but I do not think it necessary to resolve that question. The

cue tiich has occurred is, that Mrs Allardice survived Mr Barclay, whereby the

hod vu not in operation in Mr Barclay's lifetime ; and the single question here

''■ 'briber the rights to principal and interest did or did not become vested in the

(Udren who survived him, although nothing was payable till the death of the wife,

« the longest liver ?

But there is another clause in the deed which has in it as near as possible to a

phun declaration, that this was the true meaning of tbe term " survivors or sur-

ri'or," as employed in this deed. For it is provided, that in case any of the

children named tball succeed to the granter's estate, " either as my heir or by con

veyance from me, then tbe said share or proportion of tbe said sum of £4000, and

interest thereof, of the child so succeeding, shall devolve and accrue to the survi-

nra or survivor." What do these words "survivors or survivor" mean here?

I cannot construe them otherwise than as referring to the other children named,

*bo should be survivors or survivor of him, Mr Barclay. If the child succeeding,

wcteeded as heir, that must be after Mr Barclay's death ; but it might be in the

lifetime of Mrs Allardice, or it might be upon his death surviving her. But the

pratision being absolute, it must have taken effect at whatever time he died ; and

apposing him to die before Mrs Allardice, it must be taken as a declaration, that

the share in the fund and in tbe interest of it, falling to the child so succeeding,

••otld at that moment devolve on the survivors or survivor, that is, on the

children who bad then survived himself. If, again, it be supposed to refer to the

caeof his surviving Mrs Allardice, the effect is still the same. For the term

Bast still refer to tbe children surviving himself.

Bat a case may be imagined, that a younger child succeeded to the estate by

cinvevance of Mr Barclay. The effect would be the same as in the other case,
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No. 65. if Mrs Allardice were alive. Bat, if she were dead, the right to the interest

"—"" would devolve on the other children as then surviving, though the principal would

Allardice v ' no' De Pavaule till Mr Barclay's own death.

Lautoor. There is then a clause, reserving to Mr Barclay a power of division among the

children. It does not appear to me, that this very common clause can affect the

question of vesting or not. It qualifies the extent of the interest of each child

potentially, if the power be exercised, which it must he if at all, in the father's

lifetime : hut in other respects, it cannot affect the state of the right after his

death ; and then the deed expressly provides, that it must be so done that "the

capital shall be shared among the said children, according to the true intent and

meaning thereof," &c. ; and that, failing thereof, the said capital " shall belong

equally to my said younger children, share and share alike." In short, this

reserved power of division, which appears to have formed a part of the agreement

with Mrs Allardice, does not alter the nature of the right itself, but, on the con

trary, rather implies that there was to be a vested right in each of the children

at Mr Barclay's death, qualified only by a power in him alone to make a division

in his own lifetime.

The last clause of the deed bears, that the granter had instantly delivered the

bond to Mr James Chalmers for behoof of the children—a circumstance which 1

must think to be of material importance. It leads to this inference, that there

was a vested and irrevocable interest of some kind from the moment of that

delivery, a thing not naturally more out of the nature of the onerous transaction.

And the question as to the title of each child might then be reduced to depend

altogether, not on the postponed term of payment, but on the words " survivors

and survivor." This takes it out of all the cases referred to, and leaves it as a

very peculiar case, depending on its own circumstances.

From all the clauses taken together, I think it very clear that the intention

expressed is for the establishment of a vested interest in each of the children

named, at least from the death of Mr Barclay himself. I say nothing of an;

other case if Mrs Allardice had predeceased him.

And, reverting to the distinction to which I alluded in the beginning, it seems

to me to be conclusive now, when all the clauses are attended to, that there is no

case of liferent and fee at all. The bond is part of an onerous contract, stipulated

for by the lady in behalf of ber existing children, in consideration of the convey

ance by her to the granter and the same children of a valuable estate. The

single cause for the postponement of the term of payment, was not any thing

affecting the lady as a liferenter, which would have made it a matter as of neces

sity, involved in the nature of the right given to her, but merely the condition of

the granter of the bond, as separately bound to pay an annuity to her, and for his

relief in that point. The bond was to be payable at all events to these children,

or some of them, or the heirs of their bodies. The question, to which of them

any sum should be paid, was a matter of indifference—except with reference to

the power of division—and absolutely so if that power were not exercised. There

is, therefore, not the slightest presumption in such a case, that there was not an

intention, that the right given to each of the children nominatim should vest in

that child individually, just as well as unquestionably there was a right vested in

them all together.

In short, I am of opinion, upon the special terms of this deed, that there was t



COURT OF SESSION. 375

riglt fully vested to the proper share of the provision of £4000 in each of the No. 65.

children of Mr Barclay ; that that right, beiog vested in Mrs Innes as one of *

them, passed to her husband by her assignation to him in her marriage contract, Aiiardice v

and kjs validly assigned to Mr William Innes by the deed founded on, and effec- Lautoui.

inally discharged to Mr Barclay after the death of Mrs Allardice.

As the respondent has passed from the objection to the competency of the

multipJepoinding, I think that we may, without discussion, sustain that process ;

ltd, in respect of the minutes of the parties, hold the record made up on the

abjections sufficient as a record in the competition.

Lord Cockbubn.—I am of opinion that the sum in question did not vest till

trier the death of the widow of the granter of the deed.

On a subject so delicate as that of vesting, and on which general criteria for

construction seem to be so difficult to be discovered, or to be applied, it is satis

factory to bare the analogy of any nearly similar cases to rest upon.

In Buchanan (Feb. 12, 1830,) a sum was directed to be held by trustees, in

order that the interest might satisfy a liferent; and, after the expiration of the

lifrrait, part of the capital was to be paid to a granddaughter, with a substitution

■ia in favour of a different party. The granddaughter survived the granter, but,

iffiaj predeceased the liferenter, it was decided that she had no power to give

laeaoney to her husband. She was prevented from doing so, solely by the two

..""".Malices of the trust and of the liferent.

li Pruran (Jan. 14, 1840,) a sum was appointed to be held by trustees, who

were to pay the interest to an annuitant, and, after her death, to divide the capi

tal aura* her children equally, whom failing, among their heirs, or the heirs of

wU'siiould have predeceased. It was held that there could be no vesting till

fc uoaitant should die, not that the legacy lapsed, but that, failing children

': the annuitant's life, it went at her death to the heirs. Here also, the

ohiid, though surviving the granter, was excluded solely by the trust, and by the

seisistence of the annuitant. There were no other circumstances to which the

decision can be ascribed.

Hie ease of Clelland (20th June 1839,) has a still more exact application to the

present one. 1. It was a provision to children, not a legacy, such a provision

- supposed (erroneously as I think) to be more favourable for vesting. 2.

'ta: children were all named. 3. The shares of those deceasing without heirs were

■ to the survivors. These are precisely the material facts of the present case.

■-'■ circumstances, the substance of the arrangement was, that on the death

a liferentrix trustees were to divide a sum among eight named children, or the

"nvors ; and the question that was presented for decision, perfectly clear of all

*er circumstances, was, whether the mere creation of the liferent, joined to the

'at, and to the virtual substitution in favour of the survivors and the heirs of

<*e deceasers, did not afford adequate evidence that the granter intended that there

"wU be no vesting till the period of distribution should arrive ? It was found

• it such intention must be inferred from these circumstances.

•Now, what have we here ? We have three circumstances, which, though

Mad on for the nominal raiser, seem to me to be perfectly immaterial. These

e> lit, That this is a case of provision. 2d, That it is an onerous provision,

Man it was made in consequence of some previous obligation (but of which we

a°v nothing) between the granter and his wife. 3d, That the deed was de-

-td. I am not aware that these circumstances alter the principles of construe
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No. 65. tion. A pergon may certainly deliver a deed—even though it be a deed of pro-

vision, and made under a prior obligation—without affecting, or having the

AlUrdit'e t. ' remotest intention to affect, a question such as the one now before us. He

Lautouv. grants and delivers the bond, subject to all its qualities, legal construction in

cluded.

We have a trust, or what, quoad hoc, is equivalent to a trust, in the person of

the father, or of his representative. The sum of £4000 is provided to the chil

dren, under certain conditions. One of these is, that the money is not to be

parted with till after the death of the last surviving spouse. It is then to be dis

tributed, equally, or according to a power of division, by the father, among the

children as a class—by which I mean that, though each child be named, the divi

sion is to be amongst them all—but with a substitution, in the event of any of

their deaths, in favour of the survivors, and of heirs.

But, though I think there was what was equivalent to a trust, I do not conceive

this to be material ; because, let it be taken merely as a case of payer and payee.

It is at least the case of a postponed payment. It is postponed till a particular

person dies ; but with this essential circumstance, that, as the party engaging to

pay could not know how many of several payees were to be then alive, he only

obliges himself to pay them all, or the survivors. There is truly no need to com

plicate the question with much of the matter it has been connected with. Stated

simply, but correctly, this was just a provision, payable at a future period, to sis

persons, or the survivors, or heirs.

Now, it appears to me that, according to the plain and natural import of sncn

words, and of such an arrangement, the survivors must mean those who outlive

the period of division. It might have been made otherwise by appropriate ex

pressions. But there is no express statement what the term to be survived most

be. In this situation, we must give the words that we have their plain meaning.

And if a trustee, or other party, be simply directed to distribute a sum at the end

(say) of ten years among a plurality of persons, or the survivors, it seems to me

to be plain that the distribution could only be made among those then alive—those

who survived. This, accordingly, was the positive decision in the case of Clelland.

Their surviving till the period for division is a condition, which, by its uncertainty,

necessarily suspends the vesting.

Various cases have been put, in which it is supposed that holding the father's

death to be the term, is the most expedient. Cases might very easily be pflt of

an exactly opposite nature. But whatever effect such considerations may hare

upon the planners of family arrangements, they are irrelevant injudicial construc

tion. I can discover nothing in this deed to make me think it probable that the

granter, who clearly had certain favour for survivors and heirs, thought it expe

dient that both of these classes could be disappointed, by finding, when the day of

division arrived, that each child, as soon as its father had died, and possibly while

each was still in minority, bad spent its portion by anticipation, and died before

the liferentrix, leaving nothing to be divided.

It has been said that interest is payable before distribution, and that this im

plies a vesting of the capital. So it does in general, but most clearly not here;

because the interest is to be paid from and after the death of the wife, even though

the father be then alive, and while confessedly there could be no vesting. It is*

mere engagement by the father, that, as soon as the death of bis wife should re
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liere him of a ran he had to pay her, he, in his discretion, should lay out the in- No. 65.

terwt of £4000 on the education and maintenance of the children. ——

It has also been urged, that the clause about a younger child succeeding to the AlUrdlee t.

mate fixes the father's death an the term, because it is only his death that can Lautour.

produce the event which is to exclude that child from all share of the £4000.

But there are two misapprehensions here. 1. There could clearly be no vesting

daring the father's life. But a younger child might succeed during his life. The

event provided for is, that a younger child shall " succeed to my lands and estate,

either at ray heir, or by conveyance from me." The import of the provision is

aerelv, that whoever shall " take " the estate, no matter how, shall cease to be

considered as a younger child. 2. Even though he should take as heir, still the

only result is, not that his share is to be then payable to, or vest in the rest, but

tkat it is to " devolve and accrue to the survivor or survivors." But it may de

tain and accrue under the radical provision, by vesting at the death of the

»ido«r. In short, except by striking the child who takes the estate out of the dis

tribution, this clause has no effect on the situation of the rest.

0b the whole, I can see no substantial distinction between this and the cases I

ka»e referred to, particularly that of Clelland. That there may be opposite cases,

• eitremely probable. But it is so desirable to get hold of any rules or precedents

wi this subject, that I am for adhering firmly to the latest authorities.

Low Mkdwyn was absent.

The Court accordingly pronounced this interlocutor:—" Recal the inter

locutor of the Lord Ordinary complained of: In respect that the objection

to the competency of this process of multiplepoinding has been withdrawn

at the bar, and that the parties, by their joint minute, have consented that

the record made up shall be held as a record on the merits, as well as on-

the competency, as if regular claims had been lodged in a competition for

the fund in medio, sustain the second plea in law stated for the nominal

raiser, Robert Barclay Allardice,* and in respect thereof, find him entitled

to decree of exoneration and discharge in terras of the summons, and

exoner and discbarge him accordingly of all claim for the fund in medio,

and decern ; of new, find him entitled to expenses of process, allow an ac

count," &c.

» . i

Walter Dotiiii, W.S.—Jamis Bihxit, W.S.—Agenta.

itthmties—Buchanan v. Downie, Feb. 12, 1880, (8 S. & D. p. 510 ;) Mar-

jonbanlct, Feb. 18, 1836, (14 S. & D. p. 521 ;) Clelland, June 20, 1839, (ante.

1.1081.) "

' This plea in law was in these terms :—" Supposing a process of multiple-

poisding a competent mode of trying the question, of whether the nominal raiser

:-«Jl debtor for the sum alleged to be in his hands, and that the discharge held

'<! him is ineffectual as an acquittance of the obligation libelled on, the respon-

"it pleads that be is not debtor in the alleged sum set forth as the fund in medio,

bat has been legally discharged thereof by the proper creditors, who had become

'csted in the rights to the sums due under the bond of provision libelled on."
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No. 66. Alexander Denovan, Suspender.—Maitlanrf.

Feb i 1845 Robert Cairns, Respondent.—Rutherford—Patton.

Denovau v.

Cairns. 2?»'W—Prescription Sexennial—Process—Lis alibi pendens—Prisoner—Ali-

men I.—1. The holder of a bill, within the years of prescription, raised an ordinary

action in the Sheriff-court against the acceptor for payment, and this action having

fallen asleep before judgment, he, beyond the years of prescription, extracted the

registered protest, and charged and imprisoned the acceptor thereon ;—Note of

suspension and liberation passed on the ground of lis alibi pendens. 2. Circum

stances in which the Lord Ordinary refused a note of suspension and liberation,

presented by an imprisoned debtor, upon the ground that, after having been libe

rated for want of aliment, he had been immediately reincarcerated on the tame

diligence.

Feb. 1, 1843. Alexander Dbnotan being incarcerated upon diligence proceeding

1st Division. °" a bill for £20, at the instance of Robert Cairns the holder, presented

Ld. Fuiirrton. a note of suspension and liberation, upon the ground that aliment had

Bill-Chambor. , , , ■ . , , . \ „ . i i. ,•

N# been awarded to him under the Act of Grace, and that the aliment money

deposited with the jailer having been exhausted on the evening of the

24th September, and he having, in consequence, been liberated by war

rant of the Sheriff on the 26th, had been immediately reincarcerated upon

the same diligence, and at the same instance.

He pleaded, that a creditor having allowed the aliment of his impri

soned debtor to be exhausted, and he having in consequence been libera

ted, immediate reincarceration upon the same diligence was illegal.'

Cairns, the respondent, answered, that no intimation had been made

to him of the exhaustion of the aliment ; that the suspender, having ap

plied for the benefit of cessio, was examined before the Sheriff on the

26th of September, when his application was refused in hoc statu, in re

spect of his failure to give a satisfactory account of certain funds, and at

the close of the examination the respondent had sent him from the court

room to the jail, with a new deposit of aliment

He pleaded, that diligence did not fall in consequence of the debtor's

liberation for want of aliment, but might again be competently put in

force, if not done capriciously and vexatiously.2

The Lord Ordinary (Fullerton) refused the note, with expenses.*

1 Crawford v. Dawson, March 11. 1836, (14 S. 688.)

5 Abercromby v. Brodie, June 19, 1759, (M. 11811 ;) Boyd v. Ponton, Dec.

21, 181 1, (F. C. ;) Morison v. Forbes, June 3, 1826, (4 S. 668 ;) Mackenzie r.

Maclean, Jan. 14, 1830, (8 S. 306.)

* " Note.—The Lord Ordinary does not understand that thB case referred to

laid down any fixed or invariable rule ; and it appears to him that the present ca-e

is attended with circumstances which fully warrant him in refusing the application

of the complainer."
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The suspender reclaimed ; and, on the reclaiming note been moved in No. 66*

the summar roll, _ Feb.7,~l8M

Maitiand, on his behalf, stated that, in the discussion before the Lord Denovan t.

Ordinary, it had been assumed that prescription of the bill, (which was Cal^D,•

dated 6th January 1829,) on which the diligence had proceeded, was in

terrupted by a charge, alleged by the respondent in his answers to have

been giren upon it in Jnne 1830. He was now instructed to state that

no Mich charge had in reality been given, and he moved that he should

be allowed to give in a minute containing this denial, and a relative plea

in law.

Ratherfwd, for the respondent.—The case must be decided upon the

reasons of suspension stated. The suspender was not entitled at that

stage to add a new reason ; his right to Suspend of new upon it might be

reserved.

The suspender, in his statement of facts, averred that payment of the

bill had never been asked till a few months before the charge and impri*

fcrament complained of. It was in answer to this statement the respon-

ienurerred that a charge had been given in June 1830. There was

nothing further about this matter in the papers, which were exclusively

directed to the reincarceration after liberation for want of aliment.

Tie Court appeared to think that there was an implied denial by the sus-

pender of the alleged charge in June 1830, and that a plea in law only was

mating; but in order that an explicit denial might be made, and a relative

pis added, they allowed the suspender to lodge the minute proposed

whin six days. Answers were afterwards ordered, and both minute and

answers were ultimately revised. From these it appeared that the bill,

of which the suspender was the acceptor, and the respondent the drawer

ud holder, was dated 6th January 1829, and, being payable twelve

months after date, fell due on 9th January 1830. That it was protested,

and the protest registered on 21st June 1830. That on 29th May 1833,

ihe respondent raised an ordinary action for payment of the contents in

the Sheriff-court, and that after some procedure this action was allowed

to fall asleep without the record having ever been closed, the last inter*

H'utor being dated 29th January 1834. That on 31st July 1844, the

respondent obtained an extract of the registered protest, with the usual

»arrant by the Sheriff-clerk appended, upon which the charge (dated 1st

August 1844) and imprisonment, which was the subject of the suspension,

P'weded.

hi these circumstances the suspender pleaded, 1st, That the charge

Midi preceded the imprisonment was illegal, the bill being at the date

°' it (1st August 1844) prescribed. 2d, That the ordinary action for

Payment of the bill being still in dependence, rendered the use of sum

mary diligence incompetent upon the ground of lis alibi pendens.

The respondent answered, 1st, That prescription was interrupted by
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Cairn.".

No. -66. the action which was raised within the six years. 2d, That he was will-

Feb i 1345 'n£ to minute an abandonment of that action, founding upon it merely as

]>nnvan t. an interruption of prescription.

Maitland, for the suspender, argued;—The holder of a bill might,

under the Act 1672, c. 38, interrupt prescription, either by using sum

mary diligence, or raising an ordinary action within the six years ; but

he was not entitled to both remedies. There was no authority in the

statute for interrupting prescription by action, and recovering payment

by diligence. Prescription could only be interrupted by action or dili

gence by which payment was to be recovered. The statute declared

that diligence should be incompetent after the lapse of six years, and it

was not made competent after that period by action having been raised

within it. A party having raised action within the years of prescription,

was not entitled to resort to summary diligence after they had elapsed.

Lis alibi pendens was another ground of suspension. The respondent had

not abandoned his action, and he could only do so on payment of ex

penses, and this under the Judicature Act must be a total abandonment

to every effect whatsoever, and then the bill would be clearly prescribed.

Lord Mackenzie.—Registration is a decree, whether extracted or not; and if

the party having it brings an action, is that not a dereliction and abandonment of

the decree he had ?

Pattern, for the respondent, argued ;—The import of the Act 1672, c.

38, was, that if there had been either action or diligence within the six

years, there was no prescription. Where, therefore, action had been

raised within the six years, diligence was competent at any time, the

action having the effect of preserving the bill with all the remedies

upon it. As to the plea of lis alibi pendens, the respondent must hold

the action to interrupt prescription ; but he would give security not to

proceed with it to any effect, and would pay the defender's (the sus

pender's) expenses.

Lord Fullerton.—So far as the case was argued before me as Ordinary, my

opinion is the same. In the circumstances of this casp, I do not think reincarcera

tion was incompetent. But the rase is entirely changed. In the first place, I

cannot hold that the bill is prescribed. The effect of prescription, and the only

interest to maintain it, is, that it puts an end to the bill as a document, and thai

the debt must be proved otherwise. Here action has been raised within the six

years, which the statute says is sufficient to interrupt prescription. But, io the

second place, here is a party who is the holder of a bill, and who, two or three

years after it was due, instead of doing diligence, raised an ordinary action in which

a record was made up, and then at the distance of a great many years, disregarding

the action, he gives a charge on the bill. It will not do to talk of abandoning the

action ; it was not abandoned when the charge was given; if it had, it would hare

raised a nice question—whether an abandoned action would interrupt prescription.

But'it was not abandoned ; and I do not think the holder was entitled to proceed
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Is do diligence, the action being in dependence. I therefore think the note should No. 66.

be pissed. Tbe party is not entitled to get quit of the action by resorting to dili-

fence. It concludes for payment of this bill. If this suspension were refused, n,„'0»',n v

mold it not settle the whole question in the ordinary action ? Cairns.

Lord President.—I am of the same opinion. Points are raised which de-

arte consideration, and therefore the note ought to be passed.

Lobd Mackenzie.—I concur. A party who founds on an ordinary action for

the purpose of interrupting prescription, cannot, I think, safely abandon it; at all

cents the point deserves consideration.

Lord Jeffrey.—I am of the same opinion on the whole. But at the game

tmelthink this is one of the cases in which, though the only question is about

pasing or refusing a note, it is yet desirable that parties should know whether the

•pinion of tbe Court is maturely made up on the matter, so as to prevent further

fBtedore. I agree with Lord Fullerton on the whole. I should rather not ex

press any opinion on the point, whether abandoning the action would prevent it

mm hiring the effect of interrupting prescription. There has been here no aban

donment or payment of expenses. The action may be wakened to-morrow, and '

brought here by advocation. There is, therefore, a clear violation of the salutary

nk, thai a party sh.tll not multiply remedies for the same debt. Therefore, on

w pound of lis alibi pendens, I am for passing the note ; and I have expressed

fojsiw so strongly on it, that I hope passing the note will not be the com-

tbut the end of the litigation, if your Lordships are as clear as I am.

! Court accordingly recalled the interlocutor of the Lord Ordinary, and

passed tbe note without either caution or consignation.

WoTBKBsrooH and Mack, W.S.—J. L. Hut, W.S.—Agent*.

.;
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No. 67. William Mitchell, Suspender and Pursuer.—Sol.- Gen. Anderson—

*—— Cowan.

Mitchell ». ' William Berwick and Others, Respondents and Defenders.—

Berwick. Butherfurd—Cook.

Proof-—Agent and Principal—Landlord and Tenant.—In a suspension of I

decree of removing ;— 1st, Held that a state of rents dne by the tenant, rendered

by the factor to the landlord, and retained by him, was competent evidence m

favour of the tenant; and that the landlord having failed to produce it, being

required, parole evidence qf its contents was competent. 2d, Opinion that pa

role evidence of the payment of rent by sales under a transaction, whereby the

landlord was allowed to sell and draw the price of certain sequestrated stock and

crop, was competent.

Feb. 4, 1845. William Mitchell was tenant of the farm of Dewarsmill, under i

]«t Ditisiok 'ease *°r tn'rteen years, granted in 1834 by Alexander Coupar, the pro-

Jury c«ut«. prietor. Alexander Coupar died in March 1838, leaving a conveyance

en . o£ Dewarsmill in favour of David Coupar, his nephew, under reservation

of an assignation to trustees of all arrears of rents, and of the future rents,

for five years subsequent to his death. David died in January 1839, and

was succeeded by heirs-portioners, who the same year conveyed Dewars

mill to trustees for their behoof. William Berwick was the only accept

ing trustee under Alexander Coupar's trust, and consequently the assignee

to the rents of Dewarsmill as above mentioned. In September 1838,

Berwick, with consent of David Coupar for all interest competent to aim

as proprietor, obtained from the Sheriff sequestration of the tenant's

whole stock and crop for the rent of crop and year 1837, due at Whit

sunday and Lammas 1838 ; and also for the rent of crop and year 1838,

to become due at the above terms in 1839. In August 1839, Berwick,

along with the trustees for the heirs-portioners of David Coupar, presented

an application for sequestration of the tenant's stock and crop, in security

for the rent of crop and year 1839, due at Whitsunday and Lammas 1840;

and in October following, they raised action of removing against him

under the Act of Sederunt 1756.

These last two processes were conjoined, and considerable litigation

ensued as to the amount of rent really due, which resulted in a finding

by the Sheriff, that the tenant was a full year's rent in arrear at the date

of the action of removing, and caution not being found in terms of the

Act of Sederunt, decree of removing was pronounced on 13th July 1841-

Mitchell, the tenant, presented a note of suspension. He alleged that,

in order to prevent a sale under a sequestration awarded against him in

1836, at the instance of Alexander Coupar, an arrangement had been

entered into with David, who acted as factor or manager for his uncle,

then an old man, under which he, David, besides other sums, drew, durin,

his uncle's life, and on his behalf, the price of large quantities of stock

and crop sold to third parties. That these sums, which were not given
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credit for in the states produced by the respondents in the inferior court, No. 67.

reduced the amount of rent due at the date of the action of removing to F<b T lg4g_

less than a year's rent. The respondents denied this, and an issue was Mu«b«u ».

accordingly prepared, in which the suspender was pursuer, and the re

spondents defenders. The issue was in these terms :—

" It being admitted that the late Alexander Coupar, residing in St

Andrews, was proprietor of the lands of Dewarsmill and others, in the

county of Fife, of which the defenders, Alexander Kirk and others, as

representing the heirs-portioners of the deceased David Coupar, are now

proprietors in trust, and the defender, William Berwick, is assignee to

the rents, and that the pursuer, William Mitchell, is tenant, in virtue of

a lease granted by the deceased Alexander Coupar, of the said lands of

Deirarsmill,—Whether, on or about the 13th day of July 1841, the de

fenders wrongfully obtained decreet of removing against the pursuer?"

The cause came on for trial before the Lord President and a jury, at

the sittings in July 1844.

from the evidence of the first witness, who was clerk to the law-agent

(deceased) of both Alexander and David Coupar, it appeared that, du

ring the hitter years of Alexander's life, David had acted as his factor or

manager, letting subjects to tenants, and granting receipts for the rents,

and of Devarsmill among the rest : That the arrangement, alleged by the

pursier, had been made to prevent a sale under the sequestration in 1836,

asdjereral quantities of stock and crop sold, of which David was to re-

' ■'« the price : That after Alexander Coupar a death, an application was

:"Siie by Berwick to David Coupar for a state of the rents due by the

partner, and that this state was prepared and sent to Berwick, and recei

ved and retained by him.

The defenders having been called on to produce this state, and failed

° do so, the pursuer was proceeding to prove by the witness the nature

'fit, and the balance which it showed, when the counsel for the defenders

ijected, " that because it would not be good evidence as to the payments

f rent, even if the state was produced, this examination could not go on."

The Lord President overruled the objection, " in consequence of

e evidence as to David Coupar's actings, and the fact of the state ha

ling been demanded by Mr Berwick himself."

The counsel for the defenders excepted.

The examination being resumed, the witness proceeded to speak to the

*6*tt of the state, when the counsel for the defenders again objected,

at the contents of the state cannot be held as evidence against the

rt-eator of the late Alexander Coupar, in reference to the payment of

tie rent of 1886."

Hie Lord President having overruled the objection, the counsel

the defenders excepted, and thereafter consented to a verdict being

:n in favour of the pursuer, reserving their exceptions. A verdict was

token accordingly.
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No. 67. . The bill of exceptions was this day advised.

F^b. 4, 1845.

Mnche:i v. Lord Mackenzie.—I think the exception is not well founded.

Berwick. ]. Regarding the proof objected to as surrogate for the writing that is not pro

duced, and admissible or not as the writing would have been, I think it would

have been admissible. The rent is money rent by written lease, bat a tenant,

though by written lease, is in a very favourable situation in regard to proof of pay

ment of rent. Probative writ is not necessary. The books of the landlord's fac-

i tor, though not signed, are yet evidence in favour of the tenant ; so also is a writ

ten statement by the factor to bis employer. I do not say they are absolutely

. conclusive and equal to a formal probative discharge by the landlord, but they ate

receivable as evidence, if in the circumstances they appear fairly stated as between

landlord and factor. Here the original landlord was dead, but a representative

had taken his place. The factor had ceased to hold his factory, but he remained

' cognizant of and answerable for the transactions he had carried on. In this situa

tion he was called on by the representative of the landlord for a state of the affairs

of this farm in respect to rent while under his charge, and he made op a state

ment for the use of the landlord, and sent it to him, and it was by him received

and retained. There is nothing to show that it- was not fairly made and held a)

binding on the factor in favour of the landlord. Why, then, should it not be ad

missible as evidence for the tenant ? True, it was made after the factory had ceu-

ed in other respects ; but when the landlord's representative called on the factor

' to make such a statement, and received it when made, and kept it, I think

continued or renewed the factory for that purpose, and made the statement as .1

it had been written during the time of general management. Suppose he ha<

called on the factor to write up the books of his factory, and got it done, and re

ceived and kept the books, would these not have availed the tenant as evidence, al

least so far as not shaken, but confirmed by other evidence, which was enoigh u

. make it receivable in the first instance ? I think they would ; and I mast applj

the same rule to a statement of the kind in question.

II. Even if the proof objected to could be regarded as merely parole, I rathe

think it could not competently be stopped at the time of the objection; for it wai

evidence to prove payment of rent by a transaction of a peculiar kind. I an

aware it has been decided that a prior independent written obligation for none]

cannot be discharged simply by parole evidence of payment, or rather satisfactiii

in moveables given by the debtor. But, on the other hand, • sale of men. -

for a price, and stipulation for and payment of the price, as one transaction, ma;

- be proved by parole as not separable from the sale of moveables. Now here,

think, what was to be proved by the evidence objected to came under the l»tt«

class of cases rather than the former ; for there bad been a sequestration, by wliicl

the landlord, and his factor for him, held a commanding interest in and overiti

tenant's stock and cropping. The tenant himself was no longer sole proprietor

or had power to sell and take the price ; for the state which was to be proved «■

this, that the landlord's factor and tenant jointly made bargains with third panic*

by which parts of the stock and cropping were sold to these parties for |" '

agreed to be paid, and which, were paid to the landlord, or his factor for hint

It seems to me that here the payment to the landlord or factor is not separabli

from the sale of moveables. I would ask,—Could the landlord take back i

• ; i
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stock or cropping by parole proved to have hecu sold by his authority ? And if not, No. 67.

hew can be resist proof of that payment of price to him, which wag the counter-

part of lie want of moveables by him, and without which the bargain could be of Woidrow v. "

so use to the buyer ? For, as the buyer cannot aver payment to the tenant, he Patterson.

nost either be allowed to prove payment to the landlord, or be deprived of his

bargain.

Loan Fpllekton and Lord Jeffrey concurred.

Lord President.— I had no conception, when I made the deliverance except

ed to, that I was deciding the abstract point, that parole evidence was compe

tent, Being clear that the document had been prepared under the order of the

party himself, and that he had been required to produce it, and did not, I thought

tie evidence proposed ought to be admitted.

The Court accordingly disallowed the exception, with expenses.

It. M. Adj.ic.sov, S.S.C—Lockhabt, Hvmtei, & Whitshcid, W.S Agenta.

Amur Woodrow, Advocator and Defender Rutherfiird—Penney. No. 68.

PiTTERSON, Peel, and Company, Respondents and Pursuers.

H. Robertson—Macfarlane.

faf—Usage of Trade—Sale.—In an action for the price of certain goods

nkting been sold out and out to the defender, who alleged that he had merely

■W'edthem on sale and return, and with leave"to return such as were unsaleable ;

-Circumstances in which the Court allowed a proof, before answer, of an alleged

wrtnl agreement entered into before the course of dealing began, that the goods

»ere to be sent on the terms stated by the defender.

.

LI* June and July 1838, Robert Patterson, manufacturer at Bradford, Feb. 7, 1845.

it two parcels of cloths to Andrew Woodrow, shawl-merchant in Glas- , ^H. „

. , 1st Division.

!*». In each instance the accompanying1 invoice bore— " Bought of Lord CuntDg-

Robert Patterson." The amount of the two parcels was £64 : 4 : 6. Ithame,w

*m settled in September 1838, by Woodrow returning part of the goods,

to the amount of £'25, 18s., and paying the balance of £38 : 6 : 6 in cash,

is October 1838, Patterson sent three other parcels of cloths to Wood-

row, each accompanied with a " Bought of" invoice, and amounting in

•"to £-235, 8b. On 3d December 1838, Patterson wrote to Woodrow,

"to enquire whether you (Woodrow) would have any objection to my

••wing upon you at three months. If you have any commands, I should

M?lad to be favoured with them at the same time," &c. Woodrow an

gered, on 8th December, " I have not sold a piece of merino since you

•w here. The demand for these goods having been over for nearly two

■roths, there will be none sold now until the turn of the year, when I

'tall endeavour to dispose of yours. If you should wish any part of them

2b
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No. 68. to be returned, I will attend to your order. I would rather not accept,

7~Tojk DUt Pay you f°r tne goods as they are sold, or in a month after. I can

Woodrow t. form no idea at present what are likely to be wanted for the spring, fur-

Faiterson. ^f ^l&n ju(]ging from the past, from which I would say that black,

white, and drab, would be safe, if not certain colours to sell, fifty inches

wide.—I am," &c. On 13th December, Patterson again wrote—" It

would be a convenience to me to be allowed to draw, @ say 20th De

cember, four months, and this would, I presume, afford you ample time.

However, if it should appear in the interval that any colour does not

take, it can easily be replaced, as I shall be sending you spring goods at

any rate. Should I not hear from you to the contrary, I will take leave

to draw as above, and I remain," &c. Woodrow replied, 20th Decem

ber—"Your favour of the 13th was duly received, and I suppose that

you will draw as therein stated. Some of my customers are now wanting

white and light-coloured merinoes. Send me as soon as you possibly

can, a few pieces of fifty inch white." On 20th December, Patterson

drew on Woodrow at four months, for £236, 5s., which Woodrow

accepted. During the currency of the bill, three further parcels of

cloths were sent to Woodrow, partly by Patterson, and partly by tlie

/*) ." firm of Patterson, Peel, and Company, of which he was a partner.

They were accompanied, as before, with " Bought of" invoices. A

bill was drawn on Woodrow for the amount, which he refused to ac

cept, and intimated by letter of 14th March 1839, that " I did not ac

cept it, just because I have already accepted for more than I shall be able

to sell of the goods received from you. Up to this time there have been

sold only six pieces. The reasons of this are, that many of the colours I

cannot sell, being bad shades, and the whole are charged too dear.''

When Woodrow's acceptance for £236, 5s. fell due, he retired it.

Patterson, Peel, and Co., for themselves and Patterson, brought an

,. . -. -action before the Sheriff of Lanarkshire for £198 : 3 : 5, the amount of

. the last three parcels of goods, from which they afterwards deducted

£42, 8s., being the price of the second of the three parcels. This parcel

was alleged by Woodrow to have been defective and unsaleable, and, after

some attempts at selling it, had been returned by Woodrow to the pur

suers. The pursuers alleged that they consented to this deduction, «

gratia merely.

, In defence against their action, quoad ultra, Woodrow alleged, that

before his transactions with Patterson began, " Patterson proposed to

him (Woodrow) that he (Patterson) should send on sale and return to

the defender, merino cloths suitable for shawl middles ; that the defender

should take as many of these cloths as he could dispose of, and allow tbe

pursuer the invoice prices for them ; and that the defender should, at the

period of settlement, return to the pursuer such of the cloths as he could

not sell, and should pay for the cloths taken by him."

Woodrow alleged, that such an agreement was common in the trade
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whicb the parties respectively carried on ; that the large amount of goods No. 68.

returned at the first settlement, afforded real evidence of the agreement F . T~TS4t

baring been acted on; and that, in consistency therewith, Patterson's Woodrow r.

letter of 3d December merely asked leave to draw, which he would not p"tt^^*0"•

bare done if the goods had been sold out and out ; and as little could

Woodrow, in that case, have proposed in his letter of 8th December, to

pay for the goods only in proportion as they were sold. Patterson's sub

sequent letter still asked leave to draw as a favour, and was on that foot

ing assented to ; and the bill was truly an accommodation bill. When

that bill was ultimately retired by Woodrow, he was entitled, after de

ducting the amount of goods sold by him, to claim the balance as remain

ing due by Patterson, Peel, and Co—the parties properly bound to have

retired it—and to retain any goods of theirs still in hand, in security of

that balance.

Patterson, Peel, and Co. denied the existence of the alleged agree

ment prior to the commencement of the transactions. They averred

(hat the transactions in question were out and out sales ; and pleaded,

that as each parcel of goods was accompanied with a " bought of" in

voice, there was written evidence of the nature of these transactions,

wbirA could not be redargued by parole. And further, as all the goods

prior to those sued for had been settled, and, in the last instance, by a

bill dram on Woodrow, and accepted and retired by him, he could not

offer proof of that bill being for the accommodation of Patterson, Peel,

lodCo., except by writ or oath. As to the portion of goods returned at

i"'iir«t settlement, that had been asked and granted merely as a favour,

wdsasnot an uncommon favour, where parties contemplated further

transactions together.

A record was made up, and the Sheriff-substitute, " in respect there

ire, in this case, contradictory averments as to the practice of trade,

allows parties a proof of their averments .»»••• and « finfj8 that the

defender can only prove his averment, that the bill referred to in his

statement was an accommodation bill granted without value, by writ or

oath of the pursuer; and allows him such proof accordingly."

On appeal, the Sheriff-depute adhered, " but under this limitation,

tbat the proof allowed is before answer, and is granted only in relation to

'•"-« averments of parties regarding the usage of trade, in interpreting re-

wire-notes or invoices, in the terms of those which occur in the present

In the course of the proof, Woodrow offered evidence of his averments

KMrally, and, inter alia, of the agreement which he alleged to have been

verbally made between Patterson and him, before their transactions be

gan. This was objected to by Patterson, Peel, and Company, and the

objection was sustained. From the proof as led, it appeared that be

tween some persons engaged in transactions such as those of the parties,

" bought of" invoices were employed solely in the case of out and out
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Patterson.

No. 68. sales ; while between other persons similarly engaged, goods were fre-

Fib 7~1845 <luently passed with "bought of" invoices, though truly passing upon

Voodrow t. sale and return, or " on approbation," in the manner alleged by Wood-

row ; and that such a course of dealing took place sometimes under an

express previous arrangement, verbal or written, between the parties, and

sometimes not, according to the confidence which the parties mutually

felt in each other.

On advising the proof, the Sheriff found that nothing was established

to prevent the transactions from being " regarded, as the invoices bear

them to have been, out and out, sales ;" that the bill retired by Wood-

row, was a settlement up to the date of the trarsactions libelled on; and,

therefore, he decerned for the balance due under these transactions.

Woodrow advocated, and pleaded, inter alia, that he should have been

allowed to prove the previous agreement of parties, in reference to wbick

their dealings took place, and under which the invoices had been sent,

and the bill drawn and accepted.

The Lord Ordinary pronounced this interlocutor :—•' In respect it

appears to the Lord Ordinary that the proof offered by the defender,

(advocator,) which was restricted by the interlocutors of the Sheriff,

dated 18th May, 30th November, and 21st December 1842, was com

petent, and ought to have been admitted, without any limitation, before

the case was advised on the merits—advocates the cause, and recak

in hoc statu, the interlocutors of the Sheriff now complained of: Finds

that, under the special circumstances of this case, as set forth on record,

and as in part established by the terms of the letters that passed between

the parties in December 1838, a proof prout dejure of the whole alle

gations of both parties should still be allowed, and completed, before the

case is disposed of on the merits." *

• " Note.—The judgments of both the learned Sheriffs in the inferior court,

proceed on the assumption that there was here a written contract of sale relative

to the goods sent by the pursuer to the defender, as ample and precise as any con

tract of sale that could be framed relative to mercantile goods. That contract ■

said to have been vouched by the invoices sent by the pursuer to the defender,

setting forth that the goods bad been ' Bought of the pursuer by the defender—

these, it is argued, constitute a bargain of sale and purchase, in writing, which

cannot be controlled or explained by parole evidence. But the Lord Ordinal?

has formed a clear opinion that that rule is not sufficient to exclude parole proa/

in the present case, (at least before answer,) on the following grounds :—

" I. The invoices here do not stand alone : they are not the only written evi

dence to which the Court is bound to look, in ascertaining the nature of the tr»n«-

action or arrangement under which the goods were sent to the defender. TW

letters of December 1838 do, of themselves, materially qualify and explain the

invoices ; and render the case, in so far as it depends on the written evidence, so

reasonably doubtful as to let in parole testimony to explain the whole ra trrt&

which passed when these goods were ordered, and when the parties originally

transacted with each other.

" II. The parole evidence offered in the present case, seems to be more pecu

liarly competent from the circumstance, apparent on examination of the documents
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Patersoii, Peel, and Compay reclaimed. No. 68.

The Court did not call on the respondent's counsel. _
r Feb. 7, 18J5.

Wuodrow v.

~—""—~~~~""~~~——— Patterson.

produced, that there is no written evidence prior to the invoices, so that much must

hire passed at interviews between the parties, or their agent or traveller, before the

transmission of the invoices, which the Court or the jury is entitled to know before

being called on to decide as to the legal import and effect of the invoices. For

aught that appears, the goods were sent subsequent to and in consequence of ver

bal orders ; and it seems quite out of the question to give any decision on such

mercantile transactions, without hearing all that passed between the parties at and

preceding the order.

"III. The parole evidence already produced upon the usage of trade, and upon

the understanding of merchants as to invoices expressed in the terms of these here

founded on, is such as to rentier it more especially desirable and necessary to know

ill that passed prior to the transmission of the invoices, in order to form a satis

factory opinion as to the weight and effect due to them in the present case. The

mlnesses on both sides are men of equal integrity and experience, and are mani

festly fery greatly at variance with each other as to the practice and understand

ing of merchant* respecting invoices in the terms of those here founded on—some

holding them as invariably applicable to sales ouly, while others are equally posi-

BMthttnch invoices are often applicable to goods sent on approbation or for

Italia the market, and with a privilege of sale and return. Assuming the wit-

Maaoabotb sides to be men of equal integrity, experience, and respectability,

(which it is sincerely believed they are,) what conclusion can any Court draw,

except that the practice of merchants, as to the transaction and terms of these in-

»ow«, varies in a remarkable degree, so as to render it necessary to ascertain what

JO**) prior to each transaction—to judge what effect ought to be given to them

undj&ting the accounts of the parties in each particular case.

" Ai far as the Lord Ordinary can at present judge, the testimony of Mr James

'• Robertson (of the Company of Reid, Robertson, and Company,) carries on its

*t intrinsic evidence of its probability and accuracy, when he was interrogated,

'How he knows, when he receives goods accompanied with a regular " Bought

of infoice, that they are sent on approbation merely, or consignment? Depones,

lhat this is known from the previous understood arrangement between the parties.

Interrogated whether the invoices, just referred to, do not indicate a 6ale in the

•bsrate of a different arrangement or understanding between the parties, and while

lh» goods, with relative invoices, are received without, objection or explanation ?

Depones, that they certainly do in such circumstances. Interrogated for the de

fender, depones, that the deponent is not aware of any arrangement, with reference

lo goods sent on approbation to deponent's house, being in writing. That, so far

a the deponent recollects, such arrangements have been all verbal.'

" He is afterwards asked, ' How often it has occurred that the deponent's house,

•fler granting bills or paying the precise amount of an invoice of goods furnished,

that goods sent on approbation, and thus settled for, had been returnetl ? De-

powes, that the deponent cannot state how often such thing has occurred, but it

las been of frequent occurrence.' Other witnesses, examined for the defenders,

"Ifpone to the same effect.

" Finally, with reference to the whole case, the Lord Ordinary has only to add,

"i if he were compelled at present to give judgment on the merits of the case,

without further light than is to be obtained from the evidence in process, he should

' disposed to hold, on connecting the parole proof with the correspondence of

December 1838, that the defender bad established his case, and that the pursuers

were not entitled to found on the bill then granted by the defender, as barring his

to return the goods, which seems implied in that correspondence. But it

"ould certainly be more satisfactory to have proof of all that passed verbally be
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No. 68. Lord President.—I have no difficulty in adhering. We are not called on to

decide the abstract point argued. When parole evidence is taken, it ought to be

Feb. 7, 1845. r ii i i .

Grant t. '"" Bn" complete.

Johnston. Lord Mackenzie.—I concur. We cannot go into the general question, bat I

think there is room for argument on it.

Lord Jeffrey What I go on is the nature of the proof we already hare.

This invoice is lithographed. The letters produced show that the party though',

the demand for payment unjust.

Lord Fullekton.—I am of the same opinion. We do not touch any prin

ciple of law. The fallacy of the reclaimer's argument is, that the signing of the

invoice was a contract, which is not the case. We don't say what is to be tbe

effect of the proof—it is before answer.

The Court accordingly adhered, reserving all questions of expenses.

Simon Camib£i.l, S.S.C.—Charles Fisher, S.S. C.—Ageutt.

No. 69. James Grant, Pursuer.—Sol-Gen. Anderson—Neaves.

James Johnston, Defender Rutherfurd—A. McNeill.

Proof—Cautioner—Guarantee—Banker's Order.—In an action by a bank on

a letter of guarantee,—Held, (1.) That it was competent to prove by parole that

the bank had paid a sum of money on an order, subsequent to and on the faith of

the guarantee. (2.) That the order on the bank might be used in evidenre, al

though it was altered and vitiated in its date, and no explanation of the alteration

was given.

Feb. 7/ 1945. Sequel of case reported February 28, 1844, ante, Vol. VI. p. 873.

2n Division.

This was an action at the instance of James Grant, agent for the

i.nni'j'u^ikJ- Caledonian Banking Company at Elgin, against James Johnston, for

Clrrk" c payment of £200, advanced by Grant to John Wink, upon a guarantee

•Jury l_/dU3r\

by Johnston.

For a statement of the nature of the action, and the terms of the gua

rantee, see report of the former discussion.

The following issue was sent to trial :—

" It being admitted that the writing, No. 5 of process, (the letter of

guarantee,) was subscribed by the defender,—

tween the parties, prior to the transaction of the goods ; and therefore the Lord

Ordinary, before further answer, has allowed tbe proof, as offered by the defender,

to be completed."

• *. Decided 18th January.
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" Whether the sum of £200 was advanced by the pursuer, on Saturr .No. 89.

day the 23d day of October 1841, after receiving the said writing with 7^044

the subscription of the defender thereto, and on the faith of the same ; Grant t.

and whether the defender is indebted and resting-owing to the pursuer D*.t011'

in the said sum of £200, with interest ?"

At the trial, the pursuer put in evidence the above letter of guarantee,

dated 23d October 1841, and a draft or order by Wink, of the same

date, upon the Caledonian Banking Company, for £200. This last

(iocament was vitiated in its date, which bad evidently been altered from

22d to 23d October. Across the face of the draft were written the words

"Paid 25th October 1841."

The pursuer also adduced the accountant and a teller of the bank, to

prove the circumstances in which the advance of the £200 had been

made. They stated that Wink, who had a cash credit with the Cale

donian Bank, upon Saturday the 23d October, after the bank had closed,

bad applied for an advance of money ; that upon Grant informing him

tat bis account was overdrawn, he had proposed Johnston as guarantee :

ikii baring been agreed to, the letter of guarantee in question had been

written out by the accountant of the bank, and given to Wink, who, in

about half an hour, returned with it, bearing Johnston's signature : that

upon this the draft or order above mentioned was filled up by the

teller, and was signed by Wink ; and that Wink then received the

£300.

The pursuer, with the view of showing that Wink's account had been

overdrawn, tendered in evidence a certified copy of the account in the

form specified in his cash credit bond. The defender having object

ed that, being no party to the bond, this account could not be proof

as against him of the state of Wink's account, it was not admitted as

evidence. The pursuer, however, put in evidence an admission by the

defender on record, that the account had been overdrawn. There was

farther given in evidence by the pursuer a decree in absence against

Wink, and an admission that he had claimed, and drawn a dividend in

Wink's sequestration for the sum in question.

The pursuer did not produce in evidence either the bank books, or ex

cerpts from them.

The Jury returned the following verdict :—" Find for the pursuer,

subject to the opinion of the Court, on the following points :—1st, Whe

ther, in the circumstances, the payment of £200 by the order, No. 23 of

process, could competently be connected with the guarantee in question

by parole evidence ? 2d, Whether the order, being vitiated in its date,

on be nsed or referred to at all, no explanation in evidence being given

of the alteration apparent on the face ot it? 3d, Whether the evidence

of the debt being resting owing is sufficient to answer this issue, the
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No. 69. defender not having averred or proved that he paid any part of the sum

~~ to which the guarantee applied ; with power to the Court to enter up

Grant V. ' the verdiet for the defender, if the opinion of the Court shall be favour-

John.ton. abIe for ti„j ^fender on any of the above points ?"

Rutherfurd, for the defender, pleaded, in reference to the two first re

served points ;—

The date of the order on Which the money had been paid was of essen

tial importance in a question, whether the advance had been made sub

sequent to, and on the faith of the letter of guarantee. Being vitiated

in this particular, and no explanation being given as to the alteration, it

could not be used against the defender. In a question like the present,

a writing might be good as against the original party, while it would not

be good as against the guarantee. It was not competent, with the view

of showing that the money had been paid on the faith of the guarantee,

to prove by parole that this vitiated date was 23d October. Had tho

order borne the date of the 22d, it would Hot have been competent to

prove in this manner that its true date was in reality the 23d. In order

to connect the payment of the money with the guarantee, the pursuer

ought to have produced the books of the bank, which were the proper

evidence, especially in a question as to the date when a sum had been

paid. The proper records of a bank were its books, not the recollection

of its officers.1

Solicitor- General, for the pursuer, answered ;—

1. Parole evidence was not only competent, but was the only made of

proof which could have been adopted, as it was necessary, for the purpose

of establishing that the money had been paid subsequent to the guaran

tee being received, to prove not only the day, but also the period of the

day, on which the order had been paid. The bank books were not the

proper evidence t6 be addnced-^-fhey We're not evidence in favour of the

hank. They might be used by the officers and clerks of the hank to re

fresh their memory, but it was not necessary that they should be referred

to if their recollection was otherwise clear.

2. It was not necessary that a bank order should bear a date. The

pursuer had proved that it had been drawn out, and the money paid npon

it, on the day in question, and subsequent to the guarantee being re

ceived, and this was all that was requisite.

Lord Mkdwyn.—I consider the issue in this case as involving two points.

1st, To obviate the want of the legal solemnities of the letter of guarantee, whe-

1 Authorities^-Slenait, Dec. 12, 1815; Mitchell and Stewart, July 9, 1815,

(Hume's Decs.)
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tier the (Dm of £200 was advanced on Saturday the 23d OctobeT, after receiving No. 69.

toe taid writing, and on the faith of it ? and, 2d, If the defender is indebted in

,. , ' . . ... . . ' Feb. 7, 1845.
tins bud, as i understand it, as still rettmg-owing r Grant v.

Now, tbe verdict finds the affirmative of the issue, that the sum was so ad- Johnston.

rented, and is still owing, subject however to the opinion of the Court on these

i»o points, so far as regards the first matter in (be issue,—whether the payment

can be connected with the guaranty by parole evidence, and whether the order,

king vitiated in its date, can be used or referred to at all, no explanation being

firm of tbe alteration ? And on the other matter in the issue, whether the evi

dence of resting.-owing is sufficient, the defender not having averred or proved that

he paid any part of it ?

Now, as to the first matter in the issue, I am willing to consider the two first

points reserved together. I begin With observing, that I do not understand we

tawny thing to do with the sufficiency of the proof adduced, whether the testi

mony of tbe elerks was sufficient, and whether it was insufficient, as it was so

nnraely pressed upon us, because the bank books were not produced. I Certainly

MM before beard so much stress laid on bank hooks as evidence in favour of the

Mer whose books they are. I had always understood that a banker's or mer

chant books could not be evidence In his favour, on the obvious principle that

■ ■ | ne kept by himself, and entirely Under his own control, but that, on this

greasd, they are evidence against him. Had they been produced without a suffi

cient Toucher, they would not have proved payment, as it would have been merely

the assertion of the party himself ; and, even if the books had stated that the

pa;m«t was made On the" faith of the guarantee, this would not have been evi-

doce of the truth of the statements. It could have gorie no further than to

•iw that the books contained such a statement. But to be sure, to a certain

"test, if regularly kept, bank's or merchant's books are admitted to Supplement

t support a proof in such matters as, from their minuteness and multiplicity, it

wwrt be that the testimony of witnesses, unaided by a reference to them, could

W expected to supply the requisite evidence. If the clerks in a bank recollect

generally a payment made to a particular person, about some particular period,

md swear to this, and refer to the books of the bank, regularly kept, for the exact

nn paid, and tbe day on which it was paid, this will be admitted ; but I know

M if tbe evidence of the books alone would be sufficient in a transaction so re

cent, that the actors in it and memory of it should not be extinct. On the other

™d, if two clerfcs, froth the particular nature of the transaction, can take upon

then to swear to all its circumstances, and do not require to refer to the bank

hon*, here is the proper testimony of witnesses of their own knowledge, requiring

»«sapplement in support of it, if believed by the jury, as has been in the present

*« Now, here the clerks have been able to give testimony of all the circum-

•Wttt, from their own recollection of the facts at the time, having been a pecu-

't» transaction—an advance of money when the account was much overdrawn—

°«a Saturday, after bank hours—the only transaction, I presume, going on at the

"*~refused at first, and granted afterwards, on the guarantee being produced ;

"I tbe evidence of this has been satisfactory to the jury. So that I see no ob-

. as little as the jury did, from non-production of the bank books.

Now, then, as to the points reserved, an unfavourable opinion on any one of

»hich against the pursuer may change the verdict. Take first the vitiation of the
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No. 69. <l"te of the order, and no explanation of the alteration being given. I do not hold

this of the slightest consequence—I think no date was required to this order at

Grunt' t ' ■"• ^n tn'8 re8Pect> •' '8 quite different from a bill of exchange, where, in gene-

Johnston, ral, a date is necessary, and then a vitiation in the date will prevent action upon

it. But, even as to a bill, the date is only indispensable when it is necessary to

prove any particular fact, as to currency of interest, or date of payment. But if

the bill be payable at a precise day stated in the bill, no date is necessary.1 But

an order for payment on a cash account is a simple mandate to pay the amount

when it is presented ; the day of payment is the date from which interest runs,

which cannot be proved by its date ; and the only occurrence on which a bank

will require a date to be affixed to such an order is, if a date is given to it later

than the day of presentment. For, if the bank pays it on a prior day, they are

responsible, if the party who gives it does not survive ; being a mandate, it expire*

with the granter ; and, therefore, if they deal accurately, and do not care to incur

this risk, they would require the party to alter the date, and make it correct. I

therefore hold the change of the date of the order of no consequence, although so

explanation has been given of the alteration from 22d to 23d, when it is recollect

ed that both the accountant and the teller of the bank concur in saying that the

order was written out by the teller in the office that day, and subscribed by Wind,

and was handed over, when the money was paid.

Now, then, can this payment be connected with the guarantee by parole evi

dence ? I cannot comprehend on what grounds it can be said that it is incompe

tent to prove the facts to establish this in this manner. When the issue was framrd

by the Court, it was not then said that such a mode of proof of this part of i:

could not be admitted. Not, it will be observed, to prove payment of the money

—that is proved by possession of the order, and ranking for the sum, and receipt

of the dividend on it—but that it was paid subsequently to, and on the faith ol

the guarantee, and this in order to supply the want of the statutory solemnities

Now, the above two witnesses distinctly state the whole transaction, that the tout

was asked and refused ; that it was agreed to advance it if a guarantee was got

that the guarantee of the defender was obtained, and brought to them, and tber

the order was made out and signed, aud the money paid—the guarantee expresslv

bearing, " as you have this day advanced Mr Wink £200." Thus, then, it is <&■

vious that is a very different case from that of Stewart. There was nothing then

to connect the defender's father with the bill said to have been granted for his ar-

commodation, and of which relief was sought. His name was not on it at all

There was, indeed, an acknowledgment of debt by him, but it was improbaiiw,

and, moreover, it did not refer to the bill at all ; and the attempt was to prove by

witnesses that the bill on which the money was raised, and of which relief wis

sought, was for his accommodation, and that he received the value. This wis

just an offer to prove by parole evidence the payment of money to the prede

cessor of the defender, which was clearly incompetent. The distinction between

that case and the present then is manifest.

Having thus disposed of the two first reserved points applicable to the first

portion of the issue, we have now to attend to the latter point, whether the e»i-

1 Thomson, p. 61.
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fence of resting-owing is sufficient, the defender not averring that he paid any No. 69.

pin of the sum ; whether, in short, it is shown that it was not paid by the princi- ITTL.r

pal party. Now here, too, we had a great deal said as to non-production of the Grai,t 'v.

bank books, and that in their absence there was no proof of resting-owing. The Johiuton.

production of the bank books alone, ami without any other evidence, would not

ka»e been sufficient ; but no doubt an examination of the account, and comparing

ii »ith the vouchers by an accountant, who, on examination, should give the result

of it, would have afforded satisfactory evidence that the debt was still unpaid.

Bat the pursuer says this was unnecessary, as there was sufficient evidence in the

process to establish this. Perhaps this is the narrowest point in the case, since

evidence of the fact could have been so easily produced ; but still I think the evi

dence, that it was not paid by the principal party, is sufficient, from the state

"tnts by the defender, and the productions made in process ; the jury reserve to

t>e Court to decide this, instead of doing so themselves, and we must enquire

m the amount of this evidence. Now we have a decree, in absence no doubt,

Kiisst Wink, in a process where Johnston was also a defender. It is admitted

that Wink became bankrupt, and was sequestrated ; that the pursuer lodged a

tiiinfor the amount of the advance, supported by an affidavit. He does not dis-

' y admit, in so many words, that the trustee had admitted the claim, (which

swijTe been sufficient, as he himself did not allege that he had made payment,)

Kiiimils that £30 was drawn from the sequestrated estate in virtue of the

which, I think, clearly admits the subsistence of the debt of £200 as not

ton paid by Wink.

therefore, for holding this verdict for the pursuer.

Mokcreiff.—I have had considerable doubt on all the points; but on

tie matter, and attending to the terms of the issue, the nature of the fact to

and the opinions delivered when the issue was allowed, I am now sa-

1. That the evidence adduced, though partly parole, was competent to

it the payment, of which the bank order is the voucher, was made in con-

and in consideration of the letter of guarantee referred to ; and, 2. That

vitiation in the date of the bank order—the alteration of it from one date to

*r—is not sufficient to prevent it from being used or referred to in evidence,

no doubt that, notwithstanding the judgment of the Court allowing the

it was quite competent to the defender to take these objections. But still

nature of the question of fact undertaken to be proved, which the Court had

uinctly in view, is very material in this question as to the competency of the

ndence. The general fact is rei interventus—something done in consequence,

on the faith of the improbative letter of obligation ; and as it is a great deal

) to doubt the competency of proving some such fact, to the effect of en

ding such an obligation, although as standing on a writ not probative under the

' 1681 it would not otherwise be legally effectual, it was impossible to refuse

proof of such an averment in its general aspect. The difficulty here arises

the nature of the special fact of intervention as consisting in the payment of

*«y, which brings into operation another rule of the law of Scotland which we

>t put aside, that in general, and subject to some exceptions, payment of

'ley cannot be proved by parole ; and if nothing but parole evidence had been

'fd, I should have very much doubted the competency of such proof. But it

~ •t *n. The order is in itself a legal document, and, in the hands of the bank,

it leant prima facie evidence of the payment. It does not absolutely prove the
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No. 69. date of payment. It would not do bo though there were no vitiation, but it it

: competent to prove the date of the transaction. It is necessary, at any rate, to

Grant v. p*dv* the time of the day ; and how tan this be done but by parole 'r h iscoaw

Juhumou. petent in other cases, as in holograph writs,- to prove the date, though, without the

writing, it would n6t be competent to prove all by parole. Now the ease here is,

that the order is thft propel evidence of the payment ; and they only prove by

parole the material fact that that was after, and on the faith of the guarantee. Id

fact, on the instrument itself it appears that the payment Was on the 25th.

The case of Stewart has a strong resemblance to the pdinf, when first heard;

but I liave considered it carefully, arid it is quhe different There, the attempt

was,- to contradict the natural tffftet of a bill by another writing,- which bati lift re

lation to it-^fti'st, by proving by parole that the transaction was different. 1 eto not

think that the apparent alteration of the date on the bank order rentiers It not

capable of being1 used. The date, in Midi a Writing, is nut essential ; and tie

time of payment M the material thing.

I have much more dimM tra tlf* Wired pafflt. The proper evidence was not pro

duced ; and the question is-, Whether such evidence as they did prodnce was soffi-

ciettt ? I otily state rriy doubts, and do riot tneari to differ, if the rest of the Court

tnlnk it sufficient ; but I certainly do not think it as satisfactory as it ought to

have beeri*

Lord CtidKBURtf^-i. Oh the first resetted point, I atn of opinion tbat tbe

pay rnent Could be competently connected with tbe guarantee by parole* evidence.

In order to discover the meaning of this word connect, we must look to the issue,

where the question put is, whether the motley was advanced after receiving the

guarantee, and on the faith of it. I tree no objection to the competency of proving

these facts by witnesses. It would clearly be competent to show, by facts and

circumstances, that though a tetter of guarantee had been made out, ft bad not

been acted upon ; and the reverse is equally provable in tbe same way.

2. On the second point, I am of opinion that what is termed the Vitiation in the

date of the order, creates rid legal obstacle to the order being used, even although

there was no explanation given of that vitiation. Cases of vitiated bills, or re

ceipt's, of other writings, where a date is essential, have no application to tbe ques

tion now before us. A date' is not necessary for such an order. A bank may

pay on an order without a date, and consequently on an order with a vitiated date.

The defender did riot guarantee such payments drily as should be made on cor

rect written orders. I see nothing to have hindered the bank from advancing on

a verbal request. And if such an advance would have made a good debt as be

tween the original parties, no third party can object to it. It is established tbat

this order was made out in the bank on the 23d, and1 tbat the money was instantly

paid. The fact of the advance on tbe 23d, and upon an order made out that day,

puts an end to all objection founded on tbe figure 3 as written, even though any

such figure were necessary.

3. I am of opinion that tbe feet of rcsting-owing is sufficiently established. If

the defender meant to have met, or to have impaired the evidence of this fact, by

showing tbat be or Wink bad paid any of the sum covered by the guarantee, or

by ascribing the advance to any thing else than the guarantee, it was bis business

to have led evidence on these points. Not having done so, I think tbat tbe pur

suer, though he might have proved more, proved enough.

Lohd Justice-Clerk—I agree with Lord Medwyn. I am of opinion tbat
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tie rerdict must stand for the pursuer. On the first point reserved by the verdict, No. 69.

I thiok it very material that the Court were formerly all of opinion that it was

competent to look to the terms of the document itself, when considering whether Grant v.

rei interrentus was relevantly alleged. In the trial of the matter of fact, whether Johnston,

tie money was advanced on the faith of that letter, I think its terms must be con-

lidered. Then the enquiry is, whether, in point of fact, the money was advanced

«/}«• that letter of guarantee was received by the bank, and on the faith of it. I

do not know how that fact can be cleared up except by parole evidence. The

mdenee may be unsatisfactory to a jury, if the bank books are not produced, or

i: may be complete. But I am clearly of opinion, that parole evidence is compe-

teni in the enquiry into the matter of fact, whether the advance of money was

tfltr the letter was received, and made on the faith of it.

The case of Stewart is very different. There the attempt made was by parole

evidence to show what was the meaning of parties in one document, so as to

make it interpret and alter the obligation as expressed in another documept ; while

by its own terms it did not relate to that latter document at al). No such point

occonbere. The question here is a pure matter of fact. (Heads issue.) Neither

do I think that the alteration in the date of the order of itself prevents that order

t*ag ased. It is a fact which may be most material in many instances in destroy-

in tk« force of the parole evidence, or even of the order itself, according to the

eimnMinces. But when, as is proved here, it is distinctly sworn that this order

to vr.tien out at the time, and that oo it the money was paid, the alteration in

tta due is not a matter which will warrant the Court to throw aside the order.

I y more difficulty on the third point, especially as it ia wholly the fault of

tlit Mi for leaving this matter in such an unsatisfactory and meagre st;)te. But, on

tk thole, I think there was an admission in the passages of the record put in evi-

'■J3«, that the bank had been ranked for the sum in question pn the sequestrated

"We of Wink, and had drawn a dividend thereon; and that such admission is

efficient proof that the same was due by Wink. I am much influenced by the un

doubted consideration, that the latter point in the issue was no part of the question

vbich the Court sent to trial, or on which any doubt existed or was raised at

<*ot advising. How or why the additional point as to resting- owing was added

to the issue I do not know, and I regret much that the issue went beyond the

articulate judgment of the Court. We never intended the trial to embrace any

natter but the question stated in the interlocutor. We must sec, however, that

'here was enough of evidence. On the whole, I think the proof is sufficient.

Thk Court accordingly pronounced an interlocutor finding for the pursuer

on the reserved points, and decerning against the defender for the sum of

£200, under deduction of a certain sum recovered from Wink's estate.

Incus and Burks, W.S.— L. Mackintosh, S.S.C.—Agents.
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No. 70. .John Harvey, Advocator.—Rutherfurd—Macfarlane.

Feb 7 i8i5 Robert Miller and Mandatory, Respondents.—Maitland—

H»rv«y v. Buchanan.

Miller.

Process—Stamp— Contract—Gaming.—Where a written agreement between

parties to fight cocks, founded on in a process, was not stamped,—The Court re-

fused to dismiss a reclaiming note, on the objection that the agreement not being

stamped could not be looked at, but allowed time to bare it stamped.

Feb. 7, 1845. Robert Miller presented a petition to the Sheriff of Lanarkshire

2d Division, against John Harvey, for recovery of £100, which he had deposited in

Ld. Robertson. Harvey's hands as stakeholder, upon the issue of a cock-fight between

him and Mr John Merry, Glasgow, on the allegation that the rules of

cock-fighting had not been observed on the part of Merry, who had been

the winner at the fight. In the course of the process, a written agree

ment between the parties to fight the cocks was produced and found

ed on.

The case having been advocated, and having come before the Inner-

House upon a reclaiming note for Miller, the objection was taken

by the Court, that the agreement, not being stamped, could not be

looked at.

Rutherfurd, for Harvey, then moved that the reclaiming note should

be refused.

Maitland, for Miller, answered, that he was entitled to have a reason

able time allowed to him to have the document stamped.

Lord Justice-Clerk.—I am not aware of this having been ever refaseA

Where a jury trial has failed from a document wanting a stamp, a new trial n»»

been granted.

The Court allowed a fortnight to have the agreement stamped.

John Lsishmah, W.S.—John Collin, W.S.—Agents.
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John Strachan, Pursuer.—Maitland. No. 71.

George Monro, Defender.—Monro. Feb 8 1845

Strachan v.

Reparation—Process—Issues.—In an action of damages for " illegal, unwar- Monro,

ratable, oppressive, and injurious " conduct, in causing the pursuer to be appre

hended and tried in a police court on a false charge of creating a disturbance,—

Held that the pursuer did not require to take an issue of malice or want of prob

able cause, the case not being privileged.

See the previous report of this case, when the relevancy of the sum- Feb- 8> 1815.

mons was disposed of, ante, p. 178. |ST Division.

The following issue was returned by the issue-clerks :— Lord Murray.

" Whether on or about the 20th day of December 1843, within, at,

or near the office or premises in Princes Street, Edinburgh, now or lately

occupied by the London, Leith, Edinburgh, and Glasgow Shipping

Company, the defender wrongfully apprehended the pursuer, or caused

him to be apprehended, and to be detained in the police-office, to his

loss, injury, and damage."

The defender objected to this issue, upon the ground that malice and

vast of probable cause ought to have been inserted in it.

Tie pursuer answered, that malice and want of probable cause were

technical phrases, which were necessary only in privileged cases.

The Lord Ordinary reported the case to the Court

Lord President.—You cannot insert the words proposed eiceptin privileged

oses, and this case is not privileged.

The other Judges concurred.

The Court accordingly approved of the issue.

Maurice Lothian, S.S.C-—George Monro, S.S.C.—Agent*.
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Jlo^7?, John Ker, Appellant.— T. Mackenzie.

Feb. 8, 1915. Hugh M'Ewan, Respondent.—Whigham—Horn.

Ker v.

Bankruptcy—Sequeftration—Claim—Stat. 2 and 3 Vict. c. 41, §§ 11 and

102—Bill ofExchangers, claim in a sequestration having been rejected by the

trustee, upon the ground that the bill on which it was founded was vitiated by

erasure ;—the claimant was held not entitled to support his debt by other docu

ments which were afterwards produced as additional vouchers of the debt, but not

till within two months of the period fixed for payment of the first dividend, to the

effect of entitling him to a share of that dividend, bnt be was allowed a proof of

the circumstances under which the erasures were math;, in support of the bill ori

ginally produced wit!) his affidavit.

Feb. 8, 1845. John Ker, the trustee of the Renfrewshire Banking Company, lodged

„ Tji7i7ioK a C'a^m on tne sequestrated estate of Alexander and John Milloy for

Ld. Failerton. £589 : 18 : 10, being the sum contained in a bill of the bankrupts, of

Bill- h»m er. wjjjejj tjje Renfrewshire Banking Company were the holders, with interest

thereon, and £5 : 6 : 7 of expenses of diligence. This claim was refused

by M'Ewan, the trustee upon the Milloys' sequestrated estate, on the

ground that, in so far as regarded the bill, the sum, both as denoted by tie

figures, and as appearing in the body of the bill, being written upon era

sures, the bill was incapable of forming the ground of a claim to aoy

amount ; and that, in so far as regarded the expenses, no vouchers at all

had been produced.

Against this deliverance of the trustee, Ker presented a note of appeal

to the Lord Ordinary on the bills, craving that his claim should be placed

on the scheme of ranking, to the effect of drawing the proportion of divi

sible funds to which the Renfrewshire Banking Company might be

entitled.

At the discussion before the Lord Ordinary on the bills, Ker produced

in further evidence of the debt on which lie claimed, inter alia, a letter,

of date 3d May 1842, from the Milloys to him, containing a reference to

a bill of the same amount as due by them, with an engagement to make

a certain payment to account, and the promise of a guarantee for the

balance, and a voucher for the expenses of diligence.

The Lord Ordinary, of date 27th September 1844, pronounced the

following interlocutor :—" In respect of the documents now produced,

sustains the appeal, authorizes the trustee to place the appellant's claim

on the scheme of ranking, to the effect that he may draw the proportion

of the divisible funds to which the Renfrewshire Banking Company ■

entitled : Finds the appellant entitled to expenses."

M'Ewan reclaimed. He pleaded that Ker was not entitled to rank for

the first dividend, as he had not, in terms of the 11th and 102d sections

of the Bankrupt Act, produced any sufficient grounds of debt, twomontlu
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before the time fixed for the payment of that dividend, nor had he stated No. 72.

any cause why they were not produced. The time for payment of the Feb ^~"^45

first dividend was in September 1844, and the vouchers of debt, in respect Ker v.

of which the Lord Ordinary had sustained the claim, had only been pro- <Ewan-

dnced before his Lordship in that month. The bill he had produced

with his oath, being vitiated, was not a valid ground of debt, and had been

properly rejected by the trustee.

Ker answered, that it was the duty of the trustee to have called upon

him for further evidence in support of his claim ; and, in point of fact,

the additional evidence had been communicated to him extrajudicially,

and it was after this had been done that the deliverance rejecting the

claim had been pronounced. The additional documents produced were

not founded on as separate vouchers or acknowledgments of the debt—

they were founded on for the purpose of showing that the bill itself was

a good document of debt. The appellant was willing to instruct that

the erasure appearing on the face of the bill, which was the only ob

jection urged against it, had not been made fraudulently, but had been

made with the consent of all the parties to it. The decision of the

trustee could not have the effect of excluding this enquiry and offer of

proof.

Replied for M'Ewan, that the letter of 3d May 1842 had not been

produced to him as trustee, but merely a copy, of it, although he ex

pressly called upon Ker to produce the original ; that this letter was, be-

sdes, neither in itself sufficient evidence of the debt claimed, rwr was it

sufficient as an adminicle of the bill, as obviating the objection under the

Samp Act, that the erasure must have been made bona fide before the

issuing of the bill ; that in support of that part of the claim which was

for expenses, no voucher at all had originally been produced ; and that, in

these circumstances, the trustee had no course left but to reject the

claim.'

Lokd Jcstice-Clerk.—This interlocutor not only sustains the appeal, but also

directs that the claimant should be ranked. It seems to be admitted that at present

s cannot stand. I am not disposed to give much effect to the letter of May 1842.

There ia, I think, a defect in the evidence ; and it ought first to be shown to us,

(Bat there were no other bills between the parties besides that mentioned in the

letter. I understood Mr Mackenzie to maintain, first, that the bill was sufficiently

supported by the documents produced ; and, in the second place, to offer further

proof ihat the alteration in the bill had been made with the consent of the accep-

1 Authorities for AppeUant^-M'Lew, May 20, 1834, (12 S. & D. 613;)

Whitehead, Feb. 19, 1836, (14 S. & D. 544 ;) Armstrong, June 2, 1842, (ante,

VaL IV p. 1847.)
For '/kpt/nrfenr.—Wright v. Kirkpatrick, Nov. 19, 1842, (ante, Vol. V.

p. 164.)

2 c
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Nol 72. tors. I think, then, that the proper course will be to recal the interlocutor, and

. ~ ' to alloW the appellant to substantiate bis claim in this manner.

Xer v.' ' ' d° not think that the appellant, if he shall succeed, is cut out from the benefit

M'Ewan. of the first dividend, but I could not, in the present state of the case, sustain a rank

ing upon the vitiated bill. He was bound to have produced his grounds of debt

within the statutory time. The trustee required him to produce them. He did

not produce the documents, and the trustee was not bound to enter into any cor

respondence aa to copies. But he says that the bill which he did produce, is a

good ground of debt ; that he has never abandoned it as such ; and that the

acknowledgment is merely a piece of evidence to support the bill, and not a sepa

rate voucher of debt. Mr Mackenzie must understand, that if he does not here

after succeed in making out the bill to be good, he cannot revert to the acknow

ledgment, which was not produced or marked in due time, as of itself a ground of

debt.

The other Judges concurred, and

The CoUrt accordingly pronounced as follows :—" Recal the interlocutor

complained of, and; before further answer, appoint the respondent to give

in a minute, stating what he avers and offers to prove, in order to obviate

the objection of erasure in the bill issued founded on."

Of a subsequent date, Ker gave in a minute, stating, inter alia, that in

writing out the bill the bank clerk inadvertently had made an error in the

sum, which was immediately corrected ; that this alteration was made

before the bill was discounted, or issued, or put to any use, to correct an

innocent mistake, and to make it correspond with the sum for which it

was truly intended by all parties to be granted ; and reference was made to

a variety of documentary evidence, consisting of the entries in the Ren

frewshire Banking Company's books, and correspondence with the ma

nager of the Royal Bank, &c, tending to instruct these facts.

After seeing and considering this minute, and, it was understood, after

satisfying himself that Ker would be able to substantiate his averments,

M'Ewan consented to the bill being ranked for the first dividend.

Of this date, the Court, of consent, pronounced an interlocutor to that

effect j but found M'Ewan entitled to his expenses, on the ground that

the judgment of the trustee was right when it was pronounced, and that

the documents he called for ought to have been sent to him.

Holland and Thomson, W.S.—John Ross, S.S.C.—Agents.
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William Galloway, Reclaimer,—Maitlaml. No. 73.

Edward Scrivens, Respondent.—Pattison. Feb. g iS45.

Galloway v.

Casio.—Where the pursuer of a ccssio, after instituting the process, had: sold

Apart of his property, and paid away the proceeds to some of his creditors, the

Cuurt refused him the benefit of cessio hoc statu.

Edward Scritens, spirit-dealer in Dundee, brought a process of cessio Feb. 8, 1845.

Wore the Sheriff of Forfarshire, which was opposed by William Galloway, 2d Division.

one of his creditors. In his examination, Scrivens had admitted, that T-

about a month after the application for cessio had been presented, he had

sold his shop furniture, by which he had realized a sum of about £80,

which he had paid away to four of his, creditors..

The Sheriff having found Scrivens entitled to the benefit of cessio,

Galloway presented a reclaiming note against his judgment.

lout Moxcrei ff.-—The one fact, that pending the cessio, this party had taken

up a sum of money, and paid it away to some of his creditors, is a sufficient ground

wilt w for altering the Sheriff's judgment.

Losos Justice-Clekk and Cockburn concurred.

loii Medwyn was absent.

Tag Court accordingly remitted to the Sheriff, with instructions to refuse

the application for cessio hoc statu.

William Wotherspoo.s, S.S.C—Cairns and Moffat, SiS.C.—Agtuti.

David Scott Threshie, Pursuer.—Rutherford—Pyptr. jjo. ^

Tbresbie's Trustees and Others, Defenders.—6. G. Hell—

Baillie.

Provision—Marriage- Contract—Settlement—Clause—Succession.—A father

wud himself in bis second son's marriage-contract to pay him £1000, and

'•ftoer to " put him on an equal footing " with any of his younger children, by

;iv,njr or bequeathing to the son the difference between that sum and any larger

!'Jobe might give or bequeath to any of them ; by the subsequent marriage- con-

•"tt of a daughter, the father bound himself to pay her an annuity of £200 for

w, commencing with her marriage ; in his settlement, he directed his trustees to

oinde the reversion of bis estate among bis children on the death of his wife, to

whom he gave a liferent of the whole ;—Held that the son, under his marriage-

tmtrtet, was a creditor of his father to the effect of being immediately put ou »
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No. 74. footing of equality with his married sister ; that the bequest to him of a share of

the reversion, upon the death of his mother, the liferentrix, was not implement of

F*b. 11, IH45. the father's obligation ; and that, in order to put him on an equality with his

■Th 'hi'**' 8>9ter> ne was entitled to draw from the trust estate immediately the amount of

'Irustres l'le 8'8ter'8 annuities already paid, and prospectively to the amount of such further

annuities, or share of reversion, as she might receive.

Feb II 1845 ^R ft°BERT Threshie of Barnbarroch, writer in Dumfries, died,

survived by a widow and four children, viz. Robert, David Scott,

2LonfVWood! Cairns> and Mary Threshie, the wife of Captain William Denholm

R. Dalzell, and who, after his death, by subsequent marriage became Lady

Reid.

A postnuptial contract of marriage had been, in 1818, entered into

between David Scott Threshie, the second son, and Miss Jean Craw

ford, daughter of Mr John Crawford, merchant in Leith, to which their

respective parents had been parties. By this deed, Mr Crawford, on the

one hand, bound himself to pay to David Scott Threshie £1000 in name

of tocher with his daughter, at the first term after his death, with interest

from the time that the said David Scott Threshie and Jean Crawford "shall

set up house ;" and also to pay to him an annuity of £50 for seven years.

Mr Crawford further bound himself " to put the said Jean Crawford on

an equal footing with any of his other daughters, that is to say, if he shall

give or bequeath to any of them a sum above the tocher hereby contract

ed for with Jean, he shall pay or bequeath to the said David Scott Threshie

the difference betwixt the said principal sum of £1000 sterling hereby

contracted for, and any larger sum which he the said John Crawford may

give or bequeath to any of his other daughters."

On the other hand, " and in order to carry the views and real mean

ing and intention of the contracting parties more effectually into execu

tion," Mr Threshie, senior, bound himself " to pay to the said David

Scott Threshie, his son, the money that will become necessary to dis

charge the fees of entry on his passing notary-public, and entering with

the society of writers to the signet ;" and also, to pay to him and his

children the principal sum of £1000, at the first term after his (Mr

Threshie, senior's) death, and to pay interest upon this sum " pending

the marriage," from the time he should deem it expedient that the said

parties should take up house. Mr Threshie, senior, further bound him

self, to " put the said David Scott Threshie on an equal footing with any

of the younger branches of his family ; that is to say, if he shall give or

bequeath to any of his children other than his eldest son, a sum above

£1000 sterling, he shall pay or bequeath to the said David Scott Threshie

and his foresaids, the difference betwixt the said principal sum of £1000

sterling, hereby contracted for, and any larger sum which he, the said

Robert Threshie, may bequeath to any of his children."

About a year after the date of this contract, it was arranged that David

Scott Threshie and his wife should take up house, on which occasion his
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father, in implement, pro tanto, of the obligation under the contract of No. 74.

marriage, advanced to him £400 ; Mr Crawford advancing the like sum. -. n lg45

In 1825, Mrs D. S. Threshie died, leaving two daughters. Thr«hie v.

Mr D. S. Threshie had passed as a writer to the signet, his father XtxHun- *

the expense of his doing so—but lie did not pass as notary-

public. There were various pecuniary transactions between Mr D. S.

Threshie and his father, upon which it was alleged a balance would

arise in favour of the latter on an adjustment of accounts.

Id 1834 Mr Threshie was a party to a contract of marriage between

his daughter, Mary, and Captain Dalzell, whereby he bound himself

to pay to her, during all the days of her life, a free yearly annuity of

£200, beginning the first term's payment at the Martinmas then next.

There had been also a sum of about £100 given to Mrs Dalzell by Mr

Threshie, on the occasion of her marriage.

MrTbreshie, senior, died in July 18.16, leaving a trust-disposition and

settlement, executed in 1835, by which he provided, inter alia, that his

trustees should make payment to Mrs Dalzell of the above annuity settled

M her in ber marriage contract—that they should pay to Mrs Threshie,

^Bsidow, during all the days of her life, the clear annual income arising

trot the reversion of his whole estates—and that after the death of Mrs

Threslrie, they should pay over the reversion to his younger children, in

following, viz. :—One equal third part or share to his second

rid Scott Threshie, after deduction of the sums paid to him,

his marriage contract, and of the debt owing by him to his father ;

r equal part or share to his third son, Cairns Threshie : and de-

, with regard to the remaining third part or share of the reversion,

it had been his intention that the same should have been paid over

same manner to Mrs Dalzell ; but as he had recently come under

ove obligation in her marriage contract, to pay her an annuity of

£200 per annum during her life, his trustees were thereby directed to

deduct from the said remaining third share the whole bygone payments

already made, and which should be made by him under the said marriage

contract, or by his trustees after his death, and interest thereon at the

rate of four per cent, and a sum of money equal in amount, at the period

of the death of his said spouse and him, to the value of the annuity, and

Py over to his daughter the balance only of the said third part or share,

if any balance there should be.

action of declarator, count, and reckoning, was brought by David

Threshie against his father's trustees— calling also his mother

rothers, and his sister for their interests, concluding, 1. For pay-

of £600, being the balance of the £1000 provided to him in his

e contract, with interest thereon from Martinmas 1825, when

* father had ceased to pay interest, till Martinmas 1836, the first term

after his father's death. 2. For payment of £40 as the expense of

entering as notary-public. And 3. For having it found and declared

 

r
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Threshie'i

Trustees.

No. 74. that, under his contract of marriage, he was a creditor of his father and

~s his trustees, " to the effect of being put on an equal footing "with Mrs

ThrMMev. " Mary Dalzell, his sister, by drawing from the trust estate the sum

of £150, or such other sum, more or less, as should be found to be a just

equivalent to him for the sum given to his sister by her father, at her

marriage, with interest thereof from Martinmas 1834, till payment, and

also by drawing from the said trust estate an annuity of £'200, by equal

half-yearly payments of £100 each, in the same Way as his sister had

hitherto drawn her annuity, commencing the first of said half-yearly pay

ments as at the term of Whitsunday 1818, being the term following the

date of the pursuer's contract of marriage, and continuing the same at

Martinmas and Whitsunday yearly thereafter until his death ; or com

mencing the first Of said half-yearly payments as at Martinmas 1834,

being the term following the date of his sister's contract of marriage, and

continuing the'same at the terms of Whitsunday and Martinmas in every

year thereafter, until his sister's death ; or, commencing the first of said

half-yearly payments at soch term, and continuing the same at and until

such other ■terms'as should be found just, with a view to a perfect equa

lity betwixt him' and his sister, and the difference of their ages."

The pursuer pleaded, in reference to his claim to be put on an equal

footing with his sister Mrs Dalzell,—

1. That he was a creditor of his father for the whole provisions in

which the latter became liable in the contract of marriage with Miss

Crawford, and the defenders were now his debtors therein, according to

the purpose of his trust, whereby they Were taken bound to pay all his jast

and lawful debts and obligations.

2. The defenders were bound, iri terms of the said contract, to pot tie

pursuer on an equality with his sister, Mrs Dalzell, by paying hitn an

annuity of £200, calculated from, and payable during such period as the

sound construction of the contrast required,' in estimating the difference

between the principal stlm of £1000 thereby specially provided to tbe

pursuer, and of the annuity provided to her by her contract of marriage

'and her fatherVsettlement.—M'Queen v. Nasmyth, 29th January 1831.

The defenders pleaded'lhter alia :—

1. Under the sound' construction of the pflrsuer's marriage contract.

he has' rio title to Call on 'the defenders to pay the £200 termly annuity

sued for, in respect such payment is not requisite to produce, and, if

made, would not produce the equality among the younger children of

the late Mr Threshie, cbrtte'm^latSd' afidcOntracted for by that deed.

2. More particularly, the equality therein contemplated had reference

solely to the final provision to be made by Mr Threshie for his children

after his own decease, and to' payments to account of such provision, but

'Hid not include OnerOUS obligations undertaken by him'f6r behoof of his

children ; nor 'did it bar him from disposing of his funds at pleasure.

'during his own lifetime, to any of his children.
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3. In any view, every obligation undertaken by the testator on that No. 74.

head, was duly implemented by his settlement, in respect that the ? , ^~^845

equality contemplated by the pursuer's marriage contract, is thereby Threshie t.

substantially and effectually accomplished. TWee»."

The Lord Ordinary pronounced this interlocutor upon the following

amongst other points : " Finds that in this process the pursuer, David

Scott Threshie, claims inter alia as a creditor of his late father, Robert

Threshie, and of his estate, in virtue of the pursuer's contract of marriage

with Miss Crawford, dated the 13th and 16th days of April 1818, to

which his said father was a party, for implement of the obligations in his

favour, which his father thereby came under : Finds, that in addition to

an obligation to pay to the pursuer the sum of £1000 sterling, with

interest, in the manner there specified, and other obligations, the said

Robert Threshie bound and obliged himself to put the pursuer, the said

David Scott Threshie, on an equal footing with any of the younger

branches of his family, ' that is to say,' as the said contract bears, ' if he

shall give or bequeath to any of his children, other than his eldest son, a

sum above £1000 sterling, he shall pay or bequeath to the said David

S«tt Threshie, and his foresaids, the difference betwixt the said princi

pal sum of £1000 sterling hereby contracted for, and any larger sum

which he, the said Robert Threshie, might bequeath to any of his

children other than his eldest son : ' Finds that the said Robert Threshie

ii lie contract of marriage of his daughter Mary Threshie, with the

deceased Captain William Denholm Dalzell, dated the 3d November

'834, bound and obliged himself to pay to his said daughter, during all

the days of her life, a free yearly annuity of £200 sterling, at two terms

in the year, Martinmas and Whitsunday, in equal portions, beginning

the first term's payment at the term of Martinmas then next for the first

half-year, and so on half-yearly thereafter : And finds, that by his trust-

disposition and settlement, dated 24th February 1835, conveying his

whole estate, heritable and moveable, excepting as there excepted, to

trustees, of whom the defenders are the surviving acceptors, the said

Robert Threshie, after providing for payment of his debts, and of the

foresaid annuity to his daughter, and making certain provisions in

favour of his wife, if she should survive him, directed his trustees,

alter the death of the survivor of him and his said spouse, to pay

one-third of the reversion of his said estate to his second son, the

pursuer, and another to his third son, Cairns Threshie, in the manner

and subject to the provisions thereanent, as there set furth : And further,

nth Tegard to the remaining third, he provided and declared as follows :

' It was my intention that the same should have been paid over in the

lame manner to my only surviving daughter, the said Mary Threshie or

Dalzell, but as I have recently come under the foresaid obligation in her

marriage-contract before mentioned, to pay her an annuity of £200 per

ium during her life, to be continued eventually to her said husband,

 

annu
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No. 74. my said trustees are hereby instructed and directed to deduct from tie

„ . n .g. said remaining third part or share the whole bygone payments already

Thre-hie v. made, and which shall be made by me under the said marriage-contract,

Trustee*" or ^y my trustees after my death, and interest thereon at the rate of 4

per cent, and a sum of money equal in amount at the period of the death

of my said spouse and me to the value of the said annuity, and pay over

to my said daughter the balance only of the said third part or share, it

any balance there should be ;' and there is then added certain provisions

as to the payment or disposal of the balance of the said third, if any, in

the event of the decease of his said daughter, before payment thereof

should be received by her : Finds that the said Robert Threshie died in

July 1836, survived by his spouse, who is still in life : Finds that the said

annuity so provided to Mrs Mary Threshie or Dal/ell, was paid as stipu

lated by the said Robert Threshie during his life, and since his death has

continued to be so paid by the defenders, his trustees : Finds that the

pursuer is, under his foresaid contract of marriage, a creditor of his father,

the said Robert Threshie, and of the defenders, his trustees, to the effect

of being put on an equal footing with the said Mrs Mary Threshie or

Dalzell, his sister ; and that assuming that the provisions settled upon

him by his father in the foresaid trust-disposition and settlement, with the

provisions in his contract of marriage, as modified by the said disposition

and settlement, were made with a view to produce such equality, be is

not bound to accept thereof as implement of the foresaid obligation in his

favour, these provisions not being, in the circumstances, calculated to

produce substantial equality between him and the said Mrs Mary Threshie

or Dalzell : But that while the pursuer is thus entitled to refuse to receive

the said provisions in implement of the foresaid obligation, and to stand

upon his rights as a creditor under his marriage-contract, he, in respect

of the terms of the foresaid trust-disposition and settlement, can only do

so, subject to the condition of being excluded from all claim directly as

a legatee under the latter, inasmuch as by so claiming as a creditor, in

stead of accepting the said provisions as in full of all he can demand, be

necessarily reprobates the said trust-disposition and settlement: Finds,

with reference to the terms of the conclusions of the present summons,

that the pursuer, as a creditor of his father, the said Robert Threshie, by

his contract of marriage, to be put on an equality with the said Mrs Mary

Threshie or Dalzell, is entitled to draw from the trust-estate the sum of

£200 per annum, as at the dates at which the same was payable to her,

or may become payable to her, with interest from these dates, and till

paid, in so far as having regard to the other obligations in his favour in

the said contract, the sums received, or which are exigible by him in im

plement thereof, the so drawing may be necessary to put him on such

equality, reserving to the pursuer any further or additional claim, which,

at the death of the said Robert Threshie's widow, he may have, either to

a sum equivalent to the value of the said annuity, or equivalent to the
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amount of any balance of the third of the said Robert Threshie's estate, No. 74.

bequeathed to the said Mrs Mary Threshie or Dalzell, which may be-_ 7T—1S45

come payable to her in terms of the foresaid trust-disposition and settle- Tbmhie v.

ment, or equivalent to the balance of the third of the said estate be- Trusteed"

queathed by the said Robert Threshie to any of his younger children,

which may become payable in terms of said deed : Finds, that to the

same effect he is entitled to draw the sum of £150, or such other sum as

shall be found to have been advanced to the said Mrs Mary Threshie or

Dalzell, as outfit on her marriage, with interest from the date of the ad

vance : Finds, that in ascertaining what may now be due to the pursuer,

there falls to be deducted from the amount of said annuities paid to the

said Mrs Mary Threshie or Dalzell, with interest as aforesaid, and the

said allowance for outfit, with interest, the sums received by the pursuer

in discharge of the provision made for him in bis marriage-contract, but

not including the sums exclusive of which the sum of £1000 is mention

ed in said contract as being thereby provided, or which are still exigible

in implement thereof, in so far as the latter may not be compensated by

: ■ debt due by the pursuer to his late father, and with which it is here

by found that the defenders are entitled to compensate the same, and that

there further falls to be deducted any sum in which, upon an adjustment

<>: accounts, as between the pursuer and his father, it shall be ascertained

thai tie pursuer was debtor to his said father : And finds, that if upon a

state of accounts made up upon the above footing, a balance shall, at the

date to which the account is carried down, remain at the credit of the

fxwuer, he will be entitled to immediate payment thereof, and to pay

out prospectively of a sum equal to the future annuities that may be

come payable to the said Mrs Mary Threshie or Dalzell, as they shall

fall due ; and that if there shall be a balance at his debit, the same must

he paid by him, or placed against the annuities to fall due, as the matter

may be ultimately decided : Finds, that in implement of the obligation

of the late Robert Threshie, in the pursuer's contract of marriage, to pay

the pursuer * the money that will become necessary to discharge the fees

of entry on his passing notary-public,' the offer by the defenders to pay

'iid money when the pursuer shall pass notary-public, is sufficient; and

finds that they are then bound to pay the same accordingly : Finds, that

■ implement of the said Robert Threshie's obligation in the said con

tact, relative to the sum of £1000 thereby provided to the pursuer, there

"mains unpaid a balance of £600, and that said balance is due to the

pomner, with interest from and after the term of Martinmas 1836, being

it first term after the death of Robert Threshie in July of that year;

nit finds that, by the terms in which the said sum of £1000 is settled in

fhe said contract, no interest is due on said balance of £600, from the

W of the dissolution of the pursuer's marriage in 1825, by the death of

■ wife ; and that it is not disputed that all prior interests due thereon,

the balance of £400, the capital of which was admittedly received

 

:on
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No. 74.

Teb. 11, 1845.

Threshie v.

Threshle'i

Truitem.

by the pursuer duringthe subsistence of hisiinamage, have been paid or

accounted for : And, before further answer, remits to Mr Donald Lind

say, accountant, to make up a state of accounts between the parties,

with 'instructions, that in doing so he shall give effect to the preceding

findings."

Both parties presented reclaiming notes ; but several points which had

been discussed between the parties, and were decided by the Lord Ordi

nary, were subsequently abandoned. Amongst others, the claims for

interest on the £600, previous to Mr Threshic's death—»for the imme

diate payment of £40, as the expense of passing notary-public—and for

£150, or an equivalent to the sum paid to Mrs Dalzell on her marriage,

were net pressed in the Inner-House. It was not denied that the ba

lance of £600 was due to the pursuer. It was further conceded by D. S.

Threshie, that if he were to be found entitled to an immediate settienu

on the footing of equality with his sister, as a ereditor under his. marriage-

contract, he would not be entitled to insist that the, payment of -any ba

lance due by him to his father should stand over till the distribution of

the trust-estate under the settlement. The question, therefore, upon which

the Court ultimately decided, thus came to be substantially that noticed in

the above pleadings.

Lord Justice-Clbbk.—The obligation in Mr D. S. Threshie's poatnupu

contract, undertaken by his father, is in these terms:—(His Lordship read the

clause above .quoted.)

Ijt is unnecessary to go oyer the other, provisions, either undertaken by the fa

ther, or by the father of the wife. .The deed is a mutual contract between tb«

parents of the spouses, as well, as between the spouses and their respective pi-

rents to them severally; and it is a contract eminently onerous as to tbe obliga

tions undertaken by tbe parents, for they come under certain obligations—eac2

distinctly, in consequence of the obligations undertaken by the other.

It is equally clear that, -under this deed, D. S. Threshie became an onerom

creditor, directly of his father, for fulfil men t of this obligation. I am not disposed*

especially as it is quite, unnecessary for this case, to gothe length of holding, tia;

uniler the above clause the son had any right (as contended) to demand payment from

his father of sums equivalent to whet lie might advance to any of his other childrw.

during his own lifetime, towards their ultimate; provisions—such, as an outfit to

Cairns Threshie if he had gone to India, or this annuity to Lady Reid, under btr

marriage-contract with her first husband. We are not called upon tq^re an opinion,

I think, on that question, and, therefore, I only say that I am not .prepared it

present to carry the construction of tbe obligation to that extent. But the question

arises on the father's death, as to thefulfilment of this onerous obligation. I ap

prehend that the ruling principle in judging whether the father has fulfilled tbe

obligation, must be equality. Accordingly, the trustees admit that this it tbe

principle of judgment.

Then the obligation further bears expressly, that the father is to pnt D. -■■

Threshie on " an equal footing " (a very expressive phrase with reference to prac

tical results) " with any of the younger branches of his family." I agree, that
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tnder this obligation the father retained considerable discretion, and that if the No. 74.

efyct of the obligation had been secured substantially, without any solid practical '

fifcrence, the Court would not entertain demands founded on nice and critical Threshie v.

nictitations of an accountant, as to the effects of the mode in which the different Threshie's

jrorisioas were to be paid. Bnt, on the other hand, the father has tied himself f^'8'1,

op by this deed much more than was necessary for the fulfilment of the main

•bject of the clause, for the undertaking is not to divide equally his fortune among

Ui yonDger children, or not to leave a larger share to the others than to D. S.

Tkresbie; for the obligation (subsequently amplified, but not thereby altered) is

express, to putD. S. Threshie on an equal fooling with any of the younger chil-

Iren. This general part of the obligation goes very far. He must be on an equal

ftiag. Ihold that term relates necessarily to the practical effects and advantages

Ifcjoyed by any one else. It is a plain expression, not capable of being mistaken,

refers, I think, at once to the main thing to be looked to, the actual benefit

by others, so as not to put the son on an unequal footing ; and then it is

footing with any of the younger children. I think this entitles the soa

case to make the various provisions made for the other younger children

abject of comparison with his own, as to actnal personal direct benefit and

it, and to say—I am not on an equal footing with Lady Reid—I can get

it may be, for twenty years—I have got nothing for nine years—I am

business, an exile in America, it may be, starving—and the postponement

ipwision for me does not put'me on an equal footing with my sister, who

annually an annuity out of my father's estate,

bpossible, I think, to deny, that D. S. Threshie is not on equal footing

ij Reid. He may be with Cairns Threshie, but that is not the obligation,

be on an equal footing with any of the younger children ; and I think the

between him and Lady Reid is real, practical, and injurious in imme-

ioHs.

father, in this case, appears to have seen perfectly the advantage to Lady

>t is, the inequality of the footing she would be placed on ; for he <li-

tfaar, in the final division, she must be charged with interest at four per cent

the bygone payments made to her, whether made by himself or'the trustees,

ultimately she is only to draw the balance.

would, at the period of distribution—the widow's death—no doubt pre

fer drawing more than D. S. Threshie, ifalive, would then get. But this is

iwer to his objections—1. That he is not on equal footing with her, when

drawing annually, for a long period, a good annuity, and he is getting no-

2. That even if his right was declared to be personal, and although the

■rtwere to hold that the declaration' against vesting could not operate against

(which might easily be done if the provision had otherwise put him on an

footing with Lady Reid,) still he would not be on the same footing with her;

great is the benefit she has, that she is to pay ultimately four per cent for

immediate benefit. 3. That he may starve in the mean time, and die before

feriod of distribution, while his vested interest might sell for little. Now, I

■ot think that these parties are on an equal footing, when one gets nothing,

I may be starved, and the other draws a large comfortable annuity for years. I

Dk that the risk of starvation solves the case.

tain finding, therefore, in the interlocutor, I think, is correct.
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Trustees.

No. 74. The finding as to the .£100, (by mistake stated £150,) I think, must be alter-

ed : and Mr D. S. Threshie did not press that point.

Feb 11 1845 .
Threshie v ' ^n tne note °^ ^. ^" Threshie, it was admitted that the second prayer* coold

Threshie 's not be consistently pressed, and that the claim under the third prayer \ was against

the words of the marriage- contract, pending the marriage. The second prayer

being given up, I think it is quite clear that no question of approbate and repro

bate arises in the present rase ; and that the general finding complained of under

the firot prayer of D. S. Threshie's note J ought to be recalled. In other respects

the interlocutor appears to be quite correct, and very accurately framed.

Lord M edwyn.—I concur in holding the pursuer a creditor of his father's trust-

estate under the marriage-contract, to which his father was a party, for implement of

the obligation contained in it, that lie should be put on a footing of equality as to

provisions with any of his other younger children. That in this the father contem

plated a money provision, not one by way of annuity, seems clear ; and I cannot

hold that the terms in which the obligation is conceived,—if he shall give or bi-queaib

to any of the other children a sum above £1000, he shall pay or bequeath to tbe

pursuer the difference, &c, that these terms are correlative ; so that if he gives to

another in his lifetime, he must also come under an obligation to pay the porsuer,

also in his lifetime, an equivalent sum ; so that the pursuer might have claimed «

from his father by a direct action against him in his lifetime. The pursuer pushe't

his claim thus far, and I think he was bound to do so ; it is only carrying out hi<

view of the obligation. But I cannot think such a claim could be sustained agaiiw

the father in his lifetime ; for I think he would fulfil the obligation, if, in the cas

of giving during his lifetime to a younger child, say £2000, he either paid or be

queathed the difference to the pursuer,—paid it during his lifetime, or bequeathe*

it to him at his death. In 1834, his daughter Mrs Dalzell was married, ami c:r

cumstances made it convenient to pay her a portion of her provision by way ■

annuity. It is plain that Mr Threshie contemplated at this time bequeathing all

but Barnbarroch to his three younger children, putting them on a footing of « ■

lity. He knew the state of his funds at the time, and saw he could do mi b

making a deduction from her share of the sum she would previously draw by «;

of annuity. Accordingly be does so in bis settlement which he makes in Febnur

1835, just four months after Mrs Dalzell's marriage. Now it is admitted, tha

when Mr Threshie came to make this settlement, he had not overlooked the par

suer's marriage-contract, and his obligation under it, but had it in his eye at th

time ; and I think it clear he was providing for implement of it, by wishing to pa

the pursuer on an equality with Mrs Dalzell and his other younger son. Ih-

ject was to make them all equal, by providing to each a third of the residue of hi

property, having found it necessary to provide her by way of annuity : but as hi

fortune which he was dividing among his three younger children was so ample a

* In reference to the postponement of a settlement of the debt due to bis f«

ther, till the period of distribution of the estate.

t In reference to the interest upon the £600, previous to the death of Jl

Threshie.

J In reference to the finding, that the pursuer, by claiming as a creditor wkh

his marriage-contract, could only do so subject to tlie condition of being exclndf

from all claim as a legatee under his father's settlement, which he must tberehj '

held to reprobate.
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to ficeed tbe fslue of such annuity, there was little difficulty from this circum- No. 74.

mace in producing the equality he wished to create among them, and thus fulfil-

lay bis obligation to the pursuer. He had only to provide for the value of the -r-hreahie t

amity paid and to be paid, to he valued at the period of distribution ; throw this Threshie'i

kt tbe amount of residue; then deduct this from the third provided to her ; Trustees.

od deaucting, in like manner, the sums paid to the pursuer from his third, the

qtality would be thus obtained, and the obligation fulfilled, by bequeathing the

difference between the £1000 and the higher sum given to Mrs Dalzell. No

Awbt tbe period of distribution does not take place till after the liferent of his

»ioW, and this may be thought to interfere with the pursuer's right as a creditor

ftopeting with a gratuitous donee. But the widow is not viewed as a gratuitous

lane, except as against onerous creditors, third parties; a son competing with

kriaonly ouodammodo a creditor, and must submit to have payment of bis claim

Lfctponed to the expiration of the liferent ; and the third which Mrs Dalzell is to

pt is to be at the same period, so that there is no inequality in this respect. If

■tporsoer's view were to prevail, that he was entitled to payment of an annuity

■1200 on tbe same terms with Mrs Dalzell, this would so far diminish the widow's

Jfewt by stating a debt against the estate in one way, when Mr Threshie had

pfifai lor it in another way, not affecting the widow's rights, but giving him

r*J*itb Mrs Dalzell—all he was entitled to. It is true that payment of an

■tj during his life may be more convenient, may be made more useful, than

Kjwat of the value of such annuity at a future period ; but as the money

I reaches tbe same amount, when the annuities with the interest on each

'fly come to be added together, and paid in one sum, I cannot bring my-

*Wd that Mr Threshie did not provide for putting tbe pursuer on an equa-

Mrs Dalzell by the settlement which he made of one-third of tbe residue

bis younger children. And in truth I do not consider that Mr Threshie

contemplate that he bad bound himself to pay an annuity to his second

because his daughter got one; for I cannot conceive any mode of provision

reasonable and less likely to occur to the parties, than to make an annuity

inuble, not on the life of the annuitant, but on the life of another person.

MTer contemplated this ; and accordingly when he makes provision for de-

from Mrs Dalzell's third the annuities she shall have received, with the

on each—and further, the value of the future annuity, if she shall survive

od of distribution—he makes no such provision as to the similar payment

•nnnity to David Scott Threshie.

do not think the case of Nasmyth aids the pursuer's plea ; there the father

nothing to bring about the equality he had engaged for, and no claim was made

period of distribution ; and then all that came into discussion was, what

of payment would produce fulfilment of the obligation, and whether the

of the provision was contemplated as well as tbe provision itself; but there

room for tbe enquiry, whether, because one child got this interest, it was

from the father during bis lifetime, or from his estate after his death,

to the distribution, when the equality was to be effected ; and therefore I

hold that that case affords any ground for decision in the present—the point

not whether equality is to be given, but whether the father has not by his

itnt provided for this equality when he gives to each one-third, deducting

each the sums previously paid, to the one by way of annuity, and to the

to in the way of a simple debt. If this view be sustained, there is no reference

■m

£.
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No. 74. to an annuity in estimating David Tlireshie's share. It is deducted from Mis

Dalzell's share, according to an estimated value.; but neither requires nor admin

Threshie v. °^ any. deduction from the other, which he just draws under no other deduction

Threshie'a than that provided by the settlement—the advances previously made to him.

.trustees. Tha. only objection I see to this view is, that it must be held that the pnrsuet

has no immediate vested right in this third, and that it might be defeated if he died

without) issue. In the view of this being implement otherwise of Mr Threshiei

obligation, the effect of this would not be to hold that it was not implement of it,

but that it was a condition which, in this view, the father could not attach to it,

and- that it was in error that he had done so, being not exactly aware of the imparl

which the law would attach to the terms of the provision, he had made ; and there-

fore that it must be held, that it did vest, and was indefeasible. I therefore inci;- :

to- alter' the interlocutor to. this extent. I would also, alter the finding as to Uw

£150, and would recal the finding as to being held to reprobate the settlement by

the claim he makes. According to my view, he gets, what is provided by the set.

tlement ; according to the view of the interlocutor, be founds alone on tliu i.. ■

riage-contract, and takes nothing under the settlement.

Lord Moncreibb.—As the claim on account of the £150 or £300 given u

Mrs Dalzell upon- her marriage has been given up, and we are all clear that t

claim for interest on the £€00, after the dissolution of Mr David Scott Threshiei

marriage with' Miss Crawford, cannot be maintained on the words of the mams.

contract, this case is now reduced: to a single point ; and that point appears to U

in a very narrow compass.

The question, depends on the legal import and effect of a very onerous contract

bearing' reference- to the marriage of Mr David Scott Threshie and Miss Crawford

It is net an antenuptial contract of marriage. But I apprehend that it is erei

stronger than 'that, as creating strictly onerous obligations contracted between Ml

Crawford, the father of the lady, and Mr Robert Threshie, the father of the pv

suer, Mr David Scott Threshie.

The obligations undertaken by each of these parties, in so far at least as tb

present question is concerned, appears to me to be strictly correlative.

Laying aside for the present the stipulations for the payment of interest ta<

other advantages, on the son and daughter taking up house, Mr Crawford under

takes to pay on account of his daughter, at the first term of Martinmas or Whit

sunday after his own death, £1000 ; and, on the other hand, Mr Robert Thresh:*

undertakes to pay, at the first term after bis death, the like sura of £1000.

Bat these parties, looking to future contingencies in their respective families

thought fit to hind themselves to one another, and to the married parties, in (

very stringent and special obligation of a more undefined nature. Mr CrawforJ

further undertakes, and binds himself " to put the said Jean Crawford on an equal

footing with any of his other daughters ;" and, in return, Mr Threshie " binds ar.-l

obliges himself, and his foresaids, to put the said David Scott Threshie on an eqnaj

footing with any of the younger branches of his family." These are the term- "

the mutual obligations as generally expressed in the first instance ; and they ail

plainly reciprocal in the strictest sense, to be applied according to emerging

events in either of the families. If there were no further explanation given, it i

evident that counter covenants, made in such terms, must establish a legal oblig*

tion of the most onerous nature on each of the contracting parties, and effects*

rights in the parties for whose benefit it is undertaken. And such obligation!
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ad rights mast receive fair and full effect as in a contract of bona fide con- No. 74.

traction.

And, without going farther, these words have a meaning so emphatic, that it is -rhre»hi« ».

•possible to escape from the force of them, when the pursuer, Mr David Threshie, Thre»hie'§

aply demands that he shall be put on an equal footing with his sister, Mrs Dal- ruste<*

£ So that the single question ought to be; whether he is put on an equal

mn% with Mrs Dalzell, either by receiving the sum of £1000 at his father's

ah, partly paid although it has already been, or by the provisions made for

a kj the mortis causa settlement of his father, to be paid only at the death

'■■'. surviving wife, and under all the qualities and conditions of that settle-

Hit.

When the marriage^coritract of Mrs' DalzelMs examined-, and the terms of the

dement are considered, I think that it would be impossible to say that the par-

fare placed on an equal footing, even in the simplest viewwhich could betaken,

filtboogti the very stringent pleas made against Mr David Threshie were laid

k For, Supposing that he could claim and receive at once the full sum of

000 at his father's death, arid also a full third share of the property on the death

K widow, and supposing that his right to this last should be held to be vested

i from bis father's death, and1 to be subject to no contingency, it is very

feme that he would not be put on an equal footing with Mrs Daluelli To

It so,'it would be necessary to hold that the sum of £1000, to be paid

lather's death, was equivalent to an annuity of £200 upon' the life of

|Tire8hie, exigible half-yearly, from November 1834, during all the days

f'*. I believe that no reckoning would make this even approach to

fc case does riot Entirely depend on this view ;' for, in each branch of the

tf* parties profess farther to explain those terms. In that part which

pt»Mr Crawford, the deed bears, " that is to say, if he shall give or be-

« 'o any of them a sum above the tocher hereby contracted for with Jean,

P*y or bequeath to' the said1 David Scott Threshie the difference betwixt

Spriscipal snot of £1000' sterling, hereby contracted for, and any larger

fW he, the said John Crawford, may give or bequeath to any of hi6 other

ft"

other hand, Mr Th-restSe explains hiB obligation in terms clearly equiva-

That is to say, if he shall give or bequeath to any of his children, other

eldest son, a sum above £1000 sterling, he shall pay or bequeath to the

Scott Threshie, and his foresaids, the difference betwixt the said prin-

of £1000 sterling, hereby contracted for, and any larger snm which he,

Robert Threshie, may bequeath to any of his children, other than his

lent that, in both branches, the parties distinctly contemplated, not

le case of bequests by mortis causa settlement, but that of gifts or obli-

Sade effectual in the father's lifetime. And the provision is quite ex-

pi if either of them should either give by direct deed or act more than

9 provided in this contract, to any other younger child, or should be-

ins exceeding that tocher, he should, in the one case, pay the difference

Threshie, and, in the other, bequeath that difference to him.

: - question, therefore, which I can gee in the case, as it stands at the
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Truntee*.

No. 74. present moment, is, whether it appears that Mr Threshie did give a portion, ex-ceeding that stipulated to David, to Mrs Dalzell?

F«h 11 1 Pfl1!

Threihli v Now, the provision to Mrs Dalzell is, by a direct onerous grant in an antenup-

Thieshie's tial marriage-contract, of an annuity of £200 a-year during her life, beginning

from the first term after the marriage. This is a direct gilt by the contract, in

dependent of the actual payments. And it is admitted that that annuity was paid

during Mr Threshie's life, and must be paid twice a-year as long as Mrs Dalzell

survives. On the other hand, David Threshie can get no more than tbe balance

of £600, to make up £1000, and that without interest since the dissolution of bis

marriage.

Thus, Mrs Dalzell has actually received at least nine or ten years' annuities of

£200—making about £1900 or £2000—and that by half-yearly payments, giving

the benefits or interests, from 1834 downwards.

Whatever, therefore, were the result of the distribution by a mortis causa set

tlement at a future contingent date, it cannot properly be said that, at the father's

death, David is put on an equal footing with Mrs Dalzell, unless an actual pay

ment shall be made to him now of a sum equivalent to the difference between bis

provision of £1000 paid, or to be paid, in the manner stated, and the annuity

received and still to become payable to Mrs Dalzell. No arrangement by tbe

mortis causa settlement, even if it were to take effect now, could set this matter

right, except by a distinct arithmetical comparative reckoning, to make tbe t»u

things equal.

But, in point of fact, there is no attempt at such an adjustment. Nothing «

payable by the settlement till a distant contingent date—contingent by a liferent

created by a gratuitous deed.

I think it clear that, according to the settlement, no right would vest in David

unless he survived Mr Threshie. And thus, the supposed equalization gives w

thing at all absolutely to him. Though it did vest, there would still be no equality

in the postponed payment.

1 doubt the possibility of the Court allowing him to take by the settlement

and reject the conditions—I mean, reject the condition of not vesting. I do Dot

differ, generally, as to the question of approbate and reprobate arising ; and thiol

it unnecessary to decide as to whether there was vesting or not.

I think the case of Nasmyth applies in the first point decided. This case is i

fortiori.

I doubt as to the second point of that case. But this case is different.

Lord Cockburn.—Upon the only material point now to be determined,

agree with your Lordship and Lord Moncreiff.

There is no doubt about the import of the father's obligation. He bound bint

self to put the son on an equal footing with the daughter—perhaps an odd engage

nu-nt, or at least one contracted in an odd form ; but, having been entered into

and onerously, it must be given fair effect to.

Now, I agree with all your Lordships in the necessity of giving very large dia

cretionary power to the father in the mode of fulfilling such a contract. So a

substantial equality be produced, he is entitled to a pretty wide latitude in U>

form of effecting it.

But the simple ground on which I am for adhering to the interlocutor is, tbi

I do not think that the principle of equalizing the provisions has been substantia
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observed in any form whatever. So long as the pursuer made, or was supposed No. 74.

to make, his claim partly under the settlement, there might have been some

ioubt ; because, if the matter was to be considered in reference to any final and xhr'etbie v.

:rneral winding up of the whole of the father's arrangements, the precise result Threshie's

would require a good deal of nice and complicated calculation. But as it is now ru> ee*'

Hied that the pursuer's success under the contract is to be taken into account,

like his sister's, in ultimately adjusting his rights under the settlement, and that

ill that he demands is a fair present equality, this seems to me to remove all

difficulty.

Because I cannot hold that any party—but especially a son, who has to main

tain and advance himself in the world—who only gets a share of his father's suc

cession on the demise not merely of a father, but of a surviving widow, is put

ipon an equality with a sister, who, besides getting the same share on the occur

rence of the same event, gets an annuity of £200 for many years before. No

doubt all the payments of annuity, and interest, are at last to- be deducted from

the sister's share, so that the sums to be then paid may be the same. But is it

no advantage to the sister to have been receiving payment prospectively for seve- '

nl rears before ? It is an advantage of the most important character. £200

a-year to a person at one period of life, may be of more value than £2000 a-year

u a different period. The pursuer may be dead before the distribution under the •

Kttktcent can take place ; and he must at least live under the fear of being dead.

Vet the essence of the case against him is, that he is in a state of substantial

fcpalit; nth another person who has all along been enjoying the actual and pre-

km comforts of £200 a-year.

It does not appear to me that the case of Nasmyth is of any material use in the

present discussion. It is merely an example of a mode in which the Court, ia

particular circumstances, adjusted the principle of equality, and has no application

u farour of, or against, either of the present parties ; the circumstances of whose

ase are different.

Of coarse, all this is said only as between David Scott Threshie and the trus

tees. The effect of it, in so far as the widow is concerned, cannot be determined

ual she, if she wishes it, shall be heard.

The Court accordingly pronounced this interlocutor :—" In respect that no

question as to approbating or reprobating the settlement of his father, Ro

bert Threshie, arises under the present action, Recal the finding on that

subject complained of in the reclaiming note for the pursuer, and to that

extent alter the interlocutor reclaimed against : Refuse the prayer of the

reclaiming note for Robert Threshie's trustees, except as to the finding

relative to the sum of £150 paid to Mrs Mary Threshie or Dalzell : Re

cal the said finding, and repel the claim of the said David Scott Threshie

for a corresponding sum ; and alter the interlocutor reclaimed against to

that extent ; and remit the cause to the Lord Ordinary to proceed therein

as he shall see fit ; and find no expenses due to either party."

D. M. and H. Black, W.S.—Hon and Ouphaxt, W.S.—Agenta.

Authorities.—M'Queen v. Nasmyth, 29th January 1831, (F. C. ;) and 9th March

1832, (10 S. & D. 470 ;) Wedderburn, 18th July 1666, (M. 6587 ;) Anderson,.

18th July 1729, (M. 6590 ;) Douglas, 21st December 1843.

2 D
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No. 75. James Stevenson, (the Purchaser.)—Rutherford—Marshall

~7Z~,a,. William Moncreiff, (the Judicial Factor.)—G. Bell—Moncreiff.

Suvaoun v. ' Competing Claimants.

Monoreiff.

Competition—Sale—Rent—Proof.—By the articles of roup of a judicial sale,

it was declared that Martinmas 1843 should be the purchaser's term of entry, and

that he should have right to the rents " falling due from and after the said term ;"

—Held, 1st, That the purchaser was not entitled to the rents payable at Whit

sunday and Candlemas 1844, fur crop and year 1843. 2d, That it was incompetent

to control or modify the construction of the articles of roup by production of cor

respondence between the common agent and judicial factor, or by any declaration!

as to the meaning thereof.

Feb. 12, 1845. In December 1843, James Stevenson became purchaser at a judicial

jT sale of the liferent interest of the heir in possession of the entailed estate

Ld. Robertson, of Thirdpart. The articles of roup declared the purchaser's term of

. entry to be Martinmas 1843, and that he should have right to the rents

" falling due from and after the said term."

The rents for crop and year 1843 were payable at Whitsunday and

Candlemas 1844 ; and these being claimed by both the purchaser and the

judicial factor on the estate, the tenants brought a multiplepoinding.

The questions raised between the claimants (the purchaser and judicial

factor) were, 1st, Whether the rents in question, being due for crop and

year 1843, though not payable till Whitsunday and Candlemas 1844,

were, in the meaning of the articles of roup, rents "falling due from and

after" Martinmas 1843. 2d, Whether it was competent to aid the con

struction of the articles by production of correspondence between the

common agent in the ranking and sale, and the judicial factor, prior to the

sale,—the purchaser having moved for a diligence to recover certain letters

passing between them.1

The Lord Ordinary pronounced the following interlocutor :—M Find*

that, on the 20th December 1843, the liferent interest of the heir of

entail of the estate of Thirdpart was exposed to sale under authority of

tins Court, and that the claimant James Stevenson became purchaser

thereof : Finds that the said sale took place under regular articles of roup

prepared under the authority and sanctioned by the Court, and the said

1 Authorities for the Purchaser in support of motion for diligence.—Tail <">

Evidence, 3d edit. p. 226, and cases there referred to; Fairny, Feb. 1662, (M.

12308;) Lawson v. Murray, Feb. 10, 1829, (7 S. 380;) Stewart v. Ferguj*o».

Feb. 27, 1841, (ante, Vol. III. p. 668;) A. S. July II, 1794, (2 Bell's Com. 226;)

Tait on Evidence, p. 262.

Authorities for judicial Factor on both questions.—I. 2 Ersk. 9, § 64 ; Pen

man and Campbell v. Kerr, June 10, 1828, (6 S. 940 ;) II. Lang v. Brace, July

7, 1832, (10 S. 777.)
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articles were binding alike on seller and purchaser: Finds that the pur- No. 75.

chaser's term of entry was thereby declared to be Martinmas 1843, andFeb )gj

that the articles expressly bore he should have right to the rents of the Stevemon v.

aid lands and estate falling due from and after the said term of Martin- Moncrel •

mas 1S43 : Finds that the rents now in question, although conventionally

payable, partly at Whitsunday 1844, and partly at Candlemas 1844, are

for a half-year's rent of the crop of the lands for the year 1843, and for

tie rent of lime-works from Martinmas 1842 to Martinmas 1843, and that

neither of these sums were rents legally falling due after the term of Mar

tinmas 1843, the said term of entry, but were applicable to possession

prior thereto, and consequently that the same do not, under a sound legal

construction of the articles of roup, which form the purchaser's title, be

long to him : Finds that it is incompetent to control or modify the con

struction of the said articles of roup by any alleged communings with, or

written communications from, the common agent in the ranking and sale,

« any other party, either prior to the approval of the said articles of roup

the Court, or by any declarations as to the meaning and intention

reof subsequent thereto, and therefore refuses the motion of the said

Stevenson for a diligence, and dismisses his claim : Ranks and

prefers the said William Moncreiff in terms of his claim in the original

eea of multiplepoinding, and decerns : Finds the said James Steven

son liable in the expenses of this competition."

Stevenson reclaimed.

Lord President.—The purchaser's motion just resolves into this, that we

aid have the common agent here to tell us what he meant by the words used

the articles ef roup. I think this is incompetent. The words are clear, and

we must take them as they stand. I am for adhering to the interlocutor.

Lord Jeffrey.—The clause in dispute is in one sentence, that the entry shall

at Martinmas 1843, and that the purchaser shall have right to all the rents

foiling- due from and after entry. There can be no doubt about the meaning of the

words in our law and practice. As to examination of the common agent, or pro

duction of correspondence between him and the judicial factor, I cannot agree to

it. The qnestion is, what is the meaning of that on which the purchaser, who had

nothing to do with the animus, proceeded P

The other Judges concurred.

The Court adhered, with additional expenses.

Robert Douie, S.S.C.—W. Mackenzie, W.S.—Agtnta.
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No. 76. Mrs Lilias Taylor and William Gillespie, Advocators

Feb.KU845. In9Ua-

Taylor v. William Hutchison and Company, Respondents Rutherford—

Hutcbi,on- T. Mackenzie.

Competing Claimants.

Stamp—Bill.—Terms of a letter held to fall, within the meaning of the Stamp

Act, to be considered as an order for the payment of money ont of a particular

fund which might or might not be available, and, being delivered to the payees

named therein, liable as such to stamp duty.

Feb. 13, 1845. The following letter was addressed by Thomas Buchan to Allan

1st rw.oN. Cuthbertson :—

Lord Ivory.

" Allan Cuthbertson, Esq.,

Accountant, Glasgow.

" Glasgow, 20th May 1842.

" Sir,—In addition to the order by me which you already hold to

the extent of one hundred pounds in favour of Messrs William Hutchi

son and Company, you will please pay further to these parties the sum

of one hundred and sixty-live pounds, or the balance which may be found

due me on the wriglit-work of that building situated in Sauchiehail

Street, presently finishing, should the same not amount to these sums,

and their discharge will be binding on me.—I am, Sir, your most obe

dient servant,

(Signed) " Thomas Buchan.

Cuthbertson acknowledged intimation by subscribing a note writtet

at the bottom of the letter in these terms :—" A copy of the above, alsc

signed by Thomas Buchan, left with me on the 23d May 1842." Th<

original letter, which was unstamped, was delivered to and held by Hutchi-

hison and Company, the payees.

Cuthbertson admitted that he was indebted to Buchan, but Tay

lor and Gillespie, other creditors of Buchan, having used arrestments in

his hands subsequent to the date of the above letter in favour of Hutchi

son and Company, he brought a multiplepoinding in the Sheriff-court ol

Glasgow.

The claimants were Hutchison and Company, Taylor, and Gillespie,

and the question raised was, whether the letter in favour of Hutchison

and Company was substantially a bill of exchange, and so required «

stamp.

The Sheriff found that it was not, and therefore preferred Hutchison

and Company.
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Taylor and Gillespie advocated. No. 76.

The Lord Ordinary pronounced the following interlocutor :—" Advo- i3~l845

rates the cause, and recals the interlocutors submitted to review, so far Tnylor t.

as they decern in the competition, or in any way affect the questions of H,,tchi"on>

preference in discussion between the parties : Finds that the letter of

'20th May 1842 falls, within the meaning of the Stamp Act, to be con

sidered as an order for the payment of money out of a particular fund

which might or might not be available, and that, having been delivered

to the payees named therein, the same was accordingly liable, as such, to

stamp duty : Finds that the said letter, not having been so stamped, can

not be judicially looked at, or received in evidence of the alleged trans

feror assignment in favour of the respondents, of the fund in the raisers'

hands, more especially in competition with the diligence used for attach

ing the said fund by the advocators : Therefore, as in the competition

between the advocators and respondents, prefers the advocators respec

tively, lmo et 2do loco, in terms of their claims, and decerns : Finds the

irivocators respectively entitled to expenses, both in this Court and the

court below, and remits the accounts thereof, when lodged, to the auditor

to tax and report : Quoad ultra, and before answer, appoints the cause

to be enrolled, that it may be considered how any balance remaining

OTero/the fund in medio is to be disposed of." *

Hutchison and Company reclaimed, pleading, 1st, That the case of

Briefly1 was precisely in point ; and, 2d, That, at all events, the letter,

dug an order for such balance as might be found due to the drawer by

K drawee, was not an order for a specific sum, which was necessary in

erder to bring it under the Stamp Act.1

The advocators answered, 1st, That the case of Brierly was distinguish-

«dfrom the present, as stated at the end of the Lord Ordinary's note;

• " Note.—The order having here been delivered to the payee,the Lord Ordinary

•ot, in other respects, distinguish between the present case and that of Hutchi-

t. Heyworth, (9 Adol. and Ellis, 375,) where the same provision of the eta-

was given effect to, with reference to an order « to pay to Messrs Boyds

Co., (having revoked the former order in their favour,) after you have paid

'elves the balance we owe you, from the nett proceeds of our shipments to

foreign establishments to the present date, one-half of the remainder of the

eds of said shipments, provided the 9ame shall not exceed £5000.' The rases

Emily, (6 M. and S. 144;) Firbank, (1 B. and Aid. 36 ;) Butts. (2 Biod. and

""81,) are all substantially to the same effect ; and are clearly distinguishable

i Jones, (2 B. and C. 318.) The authority of these cases is not touched by

fcrly, 1st June 1843, when regard is had to the very special ground on which

(bC'ourt rested their decision, viz. (as explained by the Lord Justice-Clerk, and

■ mb>tanie embodied in the judgment,) ■ that by the transaction as set forth in

te summons, and held as proved, Macintosh was all along trustee for Brierly,

M the money lodged with him was not the property of the bankrupt.' "

1 June 1, 1843, (ante, Vol. V. p. 1100.)

1 Jones, (2 Barn. & Cress. 380.)

r
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No. 78. 2d, That the letter was an order for a specific sum out of a particular

Feb n 1845 ^un('» though, in the event of its not being available for the full amount,

T»yior v. the balance due was ordered to be paid.

Hutchison.

Lord Jeffrey.'—There are here two separate questions. One of these, via.

whether this letter corresponds with the requisite of the statute, in being an onler

for a specific sum, did not occur in the case of Briefly. If we are supposed to

trench on that case on the other question—whether the letter is, from its nature,

a document requiring a stamp—it is right that we should consult our brethren;

but that is no reason for not now deciding the first question, which will disembar

rass the case so far. On it I am prepared to say that the objection is not well

founded. The availableness of the fund contemplated by the statute may either

be in whole or in part. The fact of its not being available for the amount speci

fied, makes no difference in the stamp-duty, which must be for the amount nomi

nated in the bill. The letter here, by providing that, though the fond is not anil-

able for the whole amount, it shall be paid whatever it is, just gives needle*

expression to what the statute contemplates—that the order shall only be a™)-

able to the extent of the fund in hand. I don't think the objection is maintain-

able.

As to the other question, I am at a loss to know on what ground the jiulgnuv

in the case of Brierly was obtained. I think what was meant by the Lord Justice-

Clerk was, that it was not an order to dispose of a fund belonging to the party

granting the order, but an intimation that it belonged to another party. If tbat

is not the ground of the judgment, I am at a loss to know what it is.

Lord President.—I think the question, whether the Stamp Act applies to a

document of this nature, is the preliminary one here, ami should be determined first.

I must consider that the Second Division determined in the case of Brierly tbat the

letter was one which did not fall under the Stamp Act. What I desiderate here

is this—Where is the material difference between it and the present case—wly

Cuthbertson must not be considered as trustee for Hutchison and Company, in

whose favour the order was made ? Macintosh was held to be trustee for Brierly

in consequence of the order, and it was held free from the Stamp Act. This ca«e

is in exactly the same situation. I see no ground on which we can find a dis

tinction between this case and the case of Brierly. There the principle was posi

tively laid down, that such an order docs not fall under the Stamp Act. his

there my difficulty is.

Lord Mackenzie.—I have no objection to consult our brethren, though I

think the document clearly does fall under the Stamp Act. In the case of Brierly.

it seemed to be held that there were circumstances in the case more than the

order to make Macintosh trustee. There are no such circumstances here. I'

is thought that it was there held the order made a trust, we must consult, for I

cannot stir a doubt in my mind that any trust was constituted here. I do not we

where the principle would stop. Every bill or order in that view creates a trust,

and so would be free from stamp-duty. But I think we are pretty safe in lem

ming that they did not hold that. On the other point, I agree with Lord Jeffrey.

I am for adhering.

Lord Fullerton.—I do not think we can hold the decision in the case of

Brierly to rule the present. There it appears, both from the report of the opiuious.
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mi from the interlocator, that the Court went not on the import of the writing-, No. 7(

but oo the supposed relation of trust hetween the holder of the fund ami the ~~

payee—a specialty which certainly does not occur here. Brown t

The point then is, Whether this writing truly falls within the description in theM'CaUom.

ichedoJe of the Stamp Act ? And I agree with Lord Jeffrey in thinking that it

does.

It ia not an order to pay an uncertain or indeterminate sum. The sum to be paid

it definite, though the amount ultimately receivable on it might fall short in con-

M-queDce of the balance, out of which it was to be paid, not affording the full pay-

menu The uncertainty of the payment arises not from any indefinitcness of the

inn ordered to he paid, but from the uncertain amount of the fund out of which

it was to be paid ; and I think it clear, both from the words of the schedule, and

from the construction put upon them by the English decisions, that these are just

the circumstances which it was intended to provide for in the article of the sclic-

dale alluded to.

Thk Court adhered, with additional expenses.

James Be ultras, S.S.C.—Joun Morrison, S.S.C.—Ageuti.

Andrew Brows, Petitioner.—Crau/urd. No. 77

John M'Callcm, Respondent.—Deas.

Citation—Bankruptcy.—Held that a debtor was well cited under the Bank-

rap: Act by leaving a copy of the petition and deliverance thereon with his father,

at the messenger's execution bore—" within his said father's dwelling-house in

Newburgh, with whom he lives and resides when not at sea."

Andrew Brown, as a creditor of John M'Oallum, "shipowner in Feb. 14, 184

Kewborgh, and also an underwriter there," presented a petition for Z

sequestration of his estates under the Bankrupt Act. The usual warrant Ld. Roberts

of citation was granted by the Lord Ordinary, and executed by a mes- "Ch"ni1"

senger, as the execution returned bore—" by leaving said copy of certi

fied copy of petition, and deliverance, and certificate, with short copy of

service and citation subjoined, for the said John M'Callum, with his

lather, within his said father's dwelling-house in Newburgh, with whom he

fires and resides when not at sea, to be given to him, because I could not

find himself personally."

The respondent objected that this was not citation at his dwelling-

place in terms of the Act No evidence was led on either side, both

parties agreeing to have the point decided upon the terms of the exe

cution.

The Lord Ordinary, " In respect of the informality of the execution
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No. 77. of citation, dismisses this petition : Finds the respondent entitled to ex-

Feb.lTT845. PenSe8"

Brown t. The petitioner reclaimed.

M'Callum.

Lord President I am decidedly of opinion, that on a fair and rational con

struction of the Act, this objection is not well-founded. The Act requires that

the citation shall be left at the debtor's dwelling-house or place of business.

Where a man lives and resides, is his dwelling-house. An execution, bearing that

citation was left at Blackhouse or Whitehouse, where the debtor lives and re

sides, would be clearly sufficient. Saying that it is his father's house is only de

scriptive, just as Whitehouse or Blackhouse is. The statement that the debtor

lives and resides there, is fulfilment of the Act. Any thing else would be a jn-

daical construction.

Lord Mackenzie.—Giving this execution a fair construction, I think it it

sufficient. The opposite interpretation is too subtle, and not according to the

Act. The expression is, that it was left at his father's dwelling-house, " with

whom he lives and resides when not at sea." The construction I put on thati,

that be has his residence at his father's house. Every sailor has a residence on

land. We have no persons who are born and live and die on the water. The

execution just certifies that he is a sailor, and has a residence on land with his

father.

Lord Fullerton.—I am of the same opinion.

Lord Jeffrey.—I am entirely of the same opinion. Would a clerk, who did

business elsewhere, but lived with his father, not be well cited at bis father''
- -

house? The addition here, "when not at sea," just means that his father's hoo-f

is where he lives and resides when not absent on business. There are many mm

whose business is peripatetic. They are less in the bosom of their families thin

more fortunate men, but they have a residence. The object of the Act is, to a-

haust all the reasonable modes by which, in almost every case, the party maybe

reached. Dwelling-place does not mean the place belonging to him, but the pla«

where he dwells.

The Court altered the interlocutor, and repelled the objection to citation,

with £4, 4s. of expenses.

Robert Landali, S.8.C.—Wothempoos and Mack, S.S.C.—Agent*.
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Earl of Eglinton, Pursuer and Charger—Mackenzie. No. 78.

Lobb Montgomerie and Others, Defenders.—Sol.-Gen. Anderson— Feb. 14 1845.

Cook. B. of Eglinton

James Morton, Suspender Cowan. Montgomery.

(Conjoined declarator and suspension.)

Entail—Clause.—An entail prohibited the heir* " to sell, alienate, impignorate,

ordmpooe the said lands and estate, or any part thereof, either redeemably or under

•version ;" the prohibition was duly fenced with irritant and resolutive provisions ;

—Held that the heir was not prohibited from making absolute and irredeemable

oIm, ud was entitled to apply the price received for the lands sold, at his

picture.

1x1763, Robert Hamilton of Bourtreehill and Rozelle executed an Feb. 14, 1843.

entail of these estates, in which the prohibition against sales, alienations, i,td^iok.

fee., was conceived in these terms :—That it shall not be in the power of Lord WooJ.

wy of the heirs of tailzie " to sell, alienate, impignorate, or dispone the

kA hods and estate, or any part thereof, either redeemably or under

revereioo, or to burden the same," &c. The entail contained the usual

prohibitions against contracting debt or altering the order of succession ;

aod the whole prohibitions were duly fenced with irritant and resolutive

c!ujm.

After the death of Robert Hamilton, his testamentary trustees, acting

onder directions in his settlement, executed two entails of other lands, in

lie years 1791 and 1808 respectively, in which the same fettering clauses

occurred as in the entail of 1763.

Id 1843, the Earl of Eglinton, heir of entail in possession, being ad-

'•'«d that the prohibition above quoted merely struck at sales or aliena-

lions made " redeemably or under reversion," and not at absolute and

irredeemable sales, executed various sales of the lands in question. These

--re followed by a declarator at his Lordship's instance against the heirs

I entail, and by a suspension at the instance of one of the purchasers. The

Kuonsof declarator and suspension were conjoined. The first conclusion

°f the declarator was, that the pursuer had full power to sell the lands, in

whole or in part, absolutely and irredeemably, and to apply the price at

pleasure. The suspension was of a threatened charge for the price, and

*m rested on alleged defect of power in the heir of entail to sell.1

1 Pursuer's References.—2 Ersk. 8, 2 ; Brown on Sale, p. 4291, and authorities

fWe cited; 1 Jurid. Styles, pp. 274, 276, 310, (3d ed.;) Dallas' Styles, p. 587,

H. 1697 ;) Russell on Convg. p. 287 ; 5 Bell's Forms of Deeds, p. 24 ; 1 Jurid.

Srylei, p. 229; Lang, Aug. 16, 1839, (M'L. and R. 894 ;) Lumsden, Aug. 18,

IMS, (2 Bell's App. 104 ;) Douglas, June 10, 1825, (1 W. & S. 323 j) Edmon

ton, April 15, 1771, (4411 ;) Ker, Dec. 1813, (2 Dow, 210;) Steel, June 17,
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No. 78. A. record wa9 made up, in the course of which the pursuer produced

Feb. 14. ^^ facsimiles of the several portions of the principal deeds of entail, in which

E. of Egiiaton the clause in question occurred. Facsimiles of the same portions of the

Moingomerie. record of the register of tailzies were also produced. The object of this

was to show that the word had been all along written " redeemably" from

the first, and that there was no ground for suspecting any erasure or viti

ation of the deeds.

Cases were ordered, on advising which the Lord Ordinary pronounced

this interlocutor :—" Finds that the several deeds of entail executed by

the deceased Robert Hamilton in 1 7R3, and by hi9 testamentary trustees

in 1791 and 1808, referred to in the summons, contained no valid or effec

tual prohibition against selling or alienating the lands therein contained,

absolutely and irredeemably : Finds that the contracts of sale entered

into between the Earl of Eglinton and the several parties referred to in

the summons, were and are valid and unchallengeable : Therefore in tie

process of suspension at the instance of James Morton repels the reason*

of suspension, and decerns ; and in the action of declarator, finds that ti.

pursuer the Earl of Eglinton has full power to sell the whole lands in tie

said deeds of entail, absolutely and irredeemably, and to grant valid dis

positions to the several purchasers ; and further, finds and declares, thu

upon the sales taking effect, the prices or considerations which the pur

suer may receive will become his absolute property, and free from ail

claims at the instance of the defenders or the substitute heirs of entail-

all in terms of the first declaratory conclusion of the summons, and decern;

and declares accordingly." *

1817, (5 Dow, 33 ;) Stewart, July 16, 1830, (4 W. & S. 212 ;) Sharp, April IS,

1835, (1 S. & M'L. 594;) Speid, Fob. 21, 1837, (15 S. 618;) Sinclair, Nor. 8,

1749, (15382;) Bruce, Jan. 15, 1799, (15539;) Brown, May 25, 1808, (Dirt.

voce Tailzie, App. 73 ;) Henderson, Nov. 21, 1815, (F. C. ;) Montgomerie, Aug.

18, 1843, (2 Bell's App. 149.)

Defender? Refkrenctt.—lMtn^en, An?. 18, 1843, (2 Bell's App. 104;

Steel, June 18, 1817, (5 Dow, 73 ;) Douglas, June 10, 1825, (1 W. & S. 847

Hamilton, March 3, 1815, (F. C.)

* " Note.—The defenders decline arguing the case upon the footing of there

feeing any clerical mistake in the words of the prohibitory clause in the entail 176S,

and other entails referred to, and rest their defences solely upon what they nwi*-

tuin to be the sound legal construction of the clause, as it stands in the respective

deeds.

" If it had been shown that the terms « either redeemably or wider reversioTi

could not in legal language be with propriety applied to the preceding words 'sell

and ' alienate'—that they were terms not appropriate as expletives or qualifications

of these words, but that their natural and legitimate application was to the wonia

1 impignorate' and ' dispone,' or to ' dispone ' only, the Lord Ordinary might ha"

arrived at the result contended for by the defenders. But it does Dot appear id

him that this has been done. He thinks generally that the reverse is the case i

and he finds nothing in the particular collocation of the words in the prohibitory

clause in the entail to give the terms ' redeemably or under reversion' a spedil

application to the words 'impignorate' and 'dispone,' to the exclusion of tfceu

being applied to the words 'sell' and 'alienate,' or to render their application to
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Tie defenders and suspender reclaimed. No. 78.

Feb. 14-, 1845.

Lord PitEsiDEjtT.—The question raised in these processes of declarator and e. of Eglinton

v. Lord

I—i—I > ■—i—-—■—— ■ — Montgomerie.

ipijnorate' and ' dispone,' the fair and natural construction as they stand in the

i and an extension of it, to sell and alienate, a strained and unfair construc-

n, so that the latter ought to be rejected, and the former adopted, although the

atail is thereby supported.

" Had the terms ' either redeemably or under reversion ' been placed immediately

* r the word 'dispone,' ground might have been afforded for the plea (the Lord

Birr does not say that it would have been sufficient) that they were used as

tivet of dispone, and had been so placed expressly for that purpose ; but their

1 collocation is quite different, and apparently exactly that which would occur,

purpose were that they should be applied to all the preceding verbs, in so

i in ordinary or legal language they were appropriate expletives of them.

the verb impignorate be thrown out of the clause, which so far would

fit to a form which frequently occurs, could it be held that the terms ' either

»bly or under reversion' did not apply to sell and alienate, but only to dis-

It is thought not. And it does not appear to the Lord Ordinary that

rtion of the word ' impignorate' can affect or alter the construction. If in

] jost suggested the terms added had been the usual ones, ' either irre-

Myor under reversion,' it is conceived that whether these terms were or

Mnecessary to make the prohibition perfect, still they must both have been

• *f>ply to all the preceding verbs. Certainly this must have been the con-

i in regard to the first term, ' irredeemably,' and the Lord Ordinary can

•Bison why the second term, ' under reversion,' should not be subject to the

Bstruction. But if so, why should a different construction be adopted in

I to a term substituted for the first, unless it were a term which naturally

bnically applied only to some one or other of the antecedent verbs, and not

all. The term, however, which has been substituted, and where it is

• in the clause, has neither naturally nor technically a meaning which points

i exclusion of its application to any one of the antecedent verbs. It 6o hap-

i indeed, that the substituted term is of very much the same, if not exactly

une meaning, as that by which it is followed ; and granting that the latter,

lit is found, has a general application to all the preceding verbs, it becomes

ut to bold that the former has an application more limited and restricted,

'the term ' irredeemably' not only not been inserted, but no other term sub-

1 for it, so that * under reversion ' had been the sole expletive, what would

I been the construction ? Would it have been that ' under reversion ' was to

died to dispone only, or to all the antecedent verbs ? If the last, which it is

ht must have been the construction, it would seem that the construction, as

i the term ■ under reversion,' cannot be altered, because it is preceded by

i ' redeemably.' But the construction of ' under reversion ' being fixed,

prebended that the same must be given to ' redeemably.'

be intention which the entailer has clearly shown of making a perfect en-

i been referred to, and it has been said that the construction advocated by

uer is directly opposed to and destructive of it. It may he so ; but inten-

i make a perfect entail, as it may be evidenced by the deed generally, will

port intention, indistinctly or not clearly expressed, in regard to any of

Jtpecial provisions of an entail. If the expression of intention is defective in

*nce to a particular provision, it is nothing to the purpose to say generally,

it was clearly the entailer's purpose to make a valid entail in all its provi-

In short the Lord Ordinary cannot, in anv view he has been aide to take

'clause, mm ground for holding that the terms ' either redeemably or under

on,' where they are found, can fairly be construed us only applying to im-

ate or dispone, or solely to dispone, or that so to construe them is equally

a as to construe them as applying also to sell and alienate. On the contrary,

...ally

ontrary,
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No. 78. suspension is, whether the various deeds of entail, relative to the estates of Boar-

treehill and Rozelle, executed by the late Mr Hamilton and his trustees, and in

E. of Eg Union a" °^ whi°h l^e same identical clause occurs, contain a valid and effectual probi-

v. Lord bition against selling and alienating absolutely and irredeemably, so as to prevent

oDtgom . or invalidate the sales which have been made of these estates by the Earl of Eglin-

ton and Winton, the heir now in possession.

Upon considering the arguments that have been urged in the cases for the pur

suer and charger, and the defences and reasons of suspension for the next heirs of

entail and purchasers, the Lord Ordinary has found that the entails contain no

valid or effectual prohibition against selling the lands therein contained, abso

lutely and irredeemably ; and, therefore, his Lordship decerns and declares ac

cordingly, while he repels the reasons of suspension. This judgment has heert

submitted to review, and we are now to decide whether or not it ought to be

adhered to.

Keeping in view the words of the clause of prohibition, which forbid the heirs

" to sell, alienate, impignorate, or dispone the said lands and estate, or any put

thereof, either redeemably or under reversion," the question does not appear tobe

attended with any real difficulty, or to require us to resort to any very rigid appli

cation of the rules of construction peculiarly appropriated to entails. For no-

thing can be held to be more undeniably fixed in law, than that, however clear ihe

intention of an entailer may appear to provide for the descent of his estate to s

distant series of heirs under fetters or restrictions, still, if be does not express that

intention in the clearest and most unambiguous terms, his deed will be held in

operative. Nor can aid be afforded by a court of law to supply any defects thst

may be found in it, or to correct what may even appear to be mere clerical blun

ders, in order to impose fetters or limitations.

In none of the many cases in which entails have been found to be invalid, from

blunders or defects in the prohibitory, irritant, or resolutive clauses, could any

reasonable doubt exist that the granter intended to make an effectual entail of bis

estate. But as entails are the creatures of statute, and the law is unfavourable

to the multiplication of restraints on property, it has ever been deemed indispen-

he is of opinion that the latter construction, by which they are connected with the

words « sell and alienate,' as well as with ' impignorate and dispone,' is not only

admissible, but is more according to their natural and technical meaning in the

place where they occur, than is the opposite construction contended for by tbe

defenders. But this is more than enough for the pursuer ; for, even were tbe two

constructions equally open and admissible, that would be conclusive against die

defenders, who are maintaining the validity of the entail, because in that case tbe

construction must be adopted which destroys the entail, rather than that which

supports it. A court of law, while it has no right to defeat the distinctly expressed

intention of the entailer, in order to liberate from fetters, is not called upon to

give effect to an intention not distinctly expressed, in order to impose them-

Agreeably to the recognised rule of construction, a defect in that respect is fatal

to the efficacy of an entail. But in the present instance, as just stated, the Lord

Ordinary thinks that, assuming the two constructions respectively contended for

to be open, they are not equally open, that which is supported by the pursuer

being the construction which gives to the words used the meaning which, in the

place where they occur, is their most natural, technical, and grammatical mean

ing, and which, therefore, is the construction that ought to be preferred."
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table that the prohibitions and restrictions of entails should be framed so as to be free No. 78.

from ill donbt or uncertainty. Nevertheless, if the will of the maker of an entail

ii expressed in clear and appropriate terms, it will undoubtedly have effect ; but e. of Eglinton

if he Dies expressions that are plainly susceptible of two different meanings, the '• Lord

03? leading to freedom and the other to fetters, that which leaves the heir free OD gomerle-

•ill be supported.

Now, although it may be fully conceded that Mr Hamilton meant and intended

that the heirs called by bis deeds should only succeed to an estate strictly en

titled, the clause regarding sales and alienations, when examined, will be found

to prohibit none whatever that are made absolutely and iredeemably, but only such

aire made "redeemablv, or under reversion."

Look at the collocation of the words in the clause, and see if the closing words

| rtdeemably, or under reversion," do not plainly and grammatically, as well as

technically, apply to, and stand connected with, the four preceding verbs, " sell,

alienate, impignorate, or dispone," which are all connected together, and form one

■Hence. There can be no ground, therefore, for limiting their application either

tothererba " impignorate or dispone," or to any one of these verbs, more than to

'o that precede them. And this is quite manifest from the position of

" the said lands, estate, or any part thereof," being placed immediately

words " redeemablv, or under reversion," which last are evidently syno-

tbeir meaning.

ways be kept in view that it is a fixed rule in law, that when a

right is meant to be created, as in the case of a wadset, or a disposition

a style very closely resembling the clause in this very entail is used,

that a proprietor " has sold, alienated, wadsetted, and disponed to and in

A B, and his heirs and assignees whatsoever, heritably but irredeem-

irs, and under reversion." So, in like manner, in regard to a bond and

m in security, as is noticed in the case for the pursuer, the terms, " sell,

* £x , are qualified by the words " redeemably and under reversion." Such

ipropriate and authoritative style, in regard to the creation or grant of re-

rights, which are well known in law.

i« the same style, according to authority aud usage, that which is applicable

effectual prohibition against absolute and irredeemable sales or alienations

? Most certainly not ; for, in regard to such prohibition, the words

ily used are, " irredeemably, or under reversion ;" irredeemably being ex-

opposite of under reversion. If such, then, is found to be the uniform

in which such a prohibition as the present is formed in strict entails, it

ds a most conclusive answer to the supposed way in which the defenders con-

I tlie clause in question may be read, by limiting the words " redeemably or

PI reversion " merely to impignoration or disposition. It accordingly appears,

«if from the most approved styles that are given for the construction of strict

"(ails, from Dallas to the Juridical Styles, and including the Styles of both

Hell and Bell in the intermediate period, that wherever the prohibition of sales

'alienations is framed on a similar plan with that before us, while, in all other

>*tu, the phraseology of the rest of the clause is almost identical, the coucluding

*d» are, (as of necessity they require to be,) " irredeemably or under reversion,"

id not " redeemably."

U ■ certainly fair to refer to the language of Sir George Mackenzie's entail,

ecated in 1689, whose name has so often been connected with the Act 1685.

 

r
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No. 78. These are recited in the case for the pursuer, and are as follows:—"Declaringthat it shall not be lawful to sell, alienate, and dispone the lands, baronies, and

k" of EglimoD others above rehearsed, or any other parts thereof, either irredeemably or under

v. Lord reversion."

Moutgomer e. Again, in the more modern entail of Hoddam, (owing to a grammatical defect

in the irritant clause, of which, in the want of a proper nominative to one mem

ber of it, the entail was cut down by the House of Lords, showing how little effect

can be given to the mere intention of the entailer, as to which not a particle of

doubt could exist,) the prohibitory clause, to which no objection whatsoever w«*

mooted, was conceived in these terms :—" That the whole heirs aforesaid are and

shall be limited and restrained from selling, alienating, impignorating, or disponi;.,

the said lands, or any part thereof, either irredeemably or under reversion."

Now in that entail the exact same collocation occurs as in the present. Tht

four verbs hold the very same position. The lands or any part thereof are in tbe

same place, preceding the concluding words ; but these bear to be " irredeemably,"

and not ™ redeemably," or under reversion.

Without noticing many other entails which are constructed in the exact awe

form in regard to a prohibition against absolute sales and alienations, I can enter

tain no reasonable doubt, that, in the deeds now under consideration, there be

been a fatal departure from the use of an essential term or expression, and UK

substitution of another that is inadequate to accomplish an effectual prohibition

against selling and alienating. It is quite in vain to state that sales and aliena

tions of an estate may simply be prohibited ; and if such prohibition is forti6eJ

with proper irritant and resolutive clauses, it will be effectual ; as that is notwbat

this entailer has done, and assuredly it cannot now be done for him. He be

chosen, whether by accident or not is of no consequence, to resort to a totally dif

ferent mode of prohibition, and that, when examined, is found to be quite unfit for

its supposed purpose. By the use of the words in tbe clause in question, he bis

left the matter of selling and alienating very much as if he had omitted tbe nse of

the word " not," before the words " be lawful." If he had meant to confer upon

his heirs an express given power to that effect, he would just have given power

" to sell, alienate, impignorate, or dispone the said lands and estate, or any part

of them, redeemably or under reversion." Such a power might certainly be exer

cised, but it never could be construed into one prohibiting an irredeemable sale or

alienation.

In one word it appears to me, that according to the plainest principles that are

applicable to tbe construction of entails, and giving effect to the clear and technical

language of the clause in question, no doubt can be entertained of the corrertnf*

of the judgment pronounced by the Lord Ordinary, in finding that, however un

doubted the intention of the maker may be, and however confident he /nay hire

been that he had executed a valid and effectual entail, as is indicated by tbe many

anxious provisions and restrictions it contains, the clause in regard to tbe prohi

bition against sales and alienations, labours under a fatal defect, and is totally

inoperative.

Lord Mackenzie.—I am entirely of the same opinion. The question u,

whether there is a prohibition of sales irredeemable ? The defenders and suspen

der have failed in making out that prohibition. There are two views of that

clause. 1st, That it contains an error of the pen which has not been attempt*"

to be maintained. It would be difficult to maintain that in any case ; but in -■
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entail it woaid be wild to say that we could make 6uch an alteration. Then, taking INO. 78.

Ik deed as it stands, I do not think the suspender and defenders can obtain the - . ,, 1&,,

interpretation they contend for. What they attempt is this—they divide the e. of Kglimou

clause into two parts, making- it a prohibition to sell, alienate, or impignorate, *• Lord

ekich is one part, and then, or to dispone redeemably, which is the other part.

There is no sort of warrant for adopting such an interpretation. If the words had

Kim! as put, it wonld still have been as grammatical to apply the words redeem-

•Uy or under reversion to selling and alienating, as to disponing. But there

iian interposition of other words which excludes this interpretation entirely. I

mm the words, " the said lands and estate, or any part thereof." These

refer to the whole ferar words—sell, alienate, impignorate, or dispone ; and we

it pass them enter, and apply the words following to only two of them.

is a difficulty which it i* quite impossible to get the better of. If appli-

to the whole four words, there is no prohibition of a sale not redeem-

But there is another view—viz. that if there is a natural interpretation

curable to fetters, it must be taken. I think applying redecmubly to the

four words is quite grammatical. Indeed, it is introduced and applied

■ the same way as qualifying words generally are in entails—not the same

certainly, but so far as grammatical construction goes, the same. There is

against this construction, except that it is too favourable to freedom,

ent is ingeniously disguised, but it is against the construction con-

fa. The intention of an entailer to make a strict entail, is never to be

We will not give effect to it if we can well help it. It is said that the

redeemably" cannot be carried back to impignorate, for an impignoration

irredeemable. That is a great deal too nice, and it is not correct, for I

a pledge that would not be redeemable. I do not know that it ever

, but it is possible. At any rate, entailers are not so accurate in the use

;e as that. I observe that there is a great deal of argument on opinions

House of Lords about the meaning most favourable to liberty. That

has been carried too far ; but it certainly goes this length, that where two

'and reasonable meanings can be put on words, you are to take that most fa

de to liberty, though not the most conform to intention, as in a will.

«hd FrjLLERTON.—The point is free from all difficulty. No question is

on the ground of clerical error. Indeed I do not see how it could be raised,

is nothing in the words as they stand forcing us to amend or alter them,

supposed error is to be proved, not exfacie of the deed, but by the extreme

robability of supposing that the entailer could have intended to use the ex-

»on as it stands, and the extreme probability that he must have intended to

we not merely different, but directly the reverse.

toy attempt to amend a supposed error on such a ground as that, is clearly

inadmissible. We must, then, take the words as they stand ; and so taking

the case presents no difficulty whatever.

words " redeemably, or under reversion," are words which are in law

hie, and are by this deed applied to the words "sell, alienate," as well as to

*ord " dispone." We have here then nothing but a prohibition of selling, or

•sating, or disponing, either " redeemably or under reversion,"—a description

'atU and deeds which does not apply to the sale under consideration.

defender, the heir of entail, maintains that, when construed in this way,

..f'way,
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No. 78. the clause is tautological and absurd. It may be tautological, but it would be

hazardous to admit that as a good objection to a phrase in conveyances. Beside;,

E. oi ErUuioii tne defenders, in urging this difficulty, forget the respective obligations of tbe

v. Lord parties in such a question. It does not lie on the pursuer to show that this is a

Montgomer ic c|ear gn(j jntei|jgible prohibition in the limited sense. The obligation lies on tbe

heirs of entail to show that there is a special prohibition in the unlimited sense ;

and supposing that the pursuer had really failed in defending the phrase as accu

rate, it would be rather difficult for the heirs of entail to make out that, because

it was an ill-expressed prohibition against selling redeemably, it was, therefore,

to be held as a good prohibition against selling irredeemably. That is their esse,

and I need not say that such an attempt must be unavailing.

Lord Jeffrey I concur in the views expressed by your Lordships. If it

could have been said that the idea of adjecting the quality of redeemably and ai

der reversion was incongruous with the nature of a sale, and that it was absurd to

qualify such a word as " sell" with such an addition, there might have been man

in the argument that the qualifying words must be disjoined from it, and applies

to the others ; but the fact is, that sales redeemably and under reversion are veil-

known expressions in conveyancing. They are so in ordinary wadsets and be.-,'-

and dispositions in security. In the same way, if it could have been made ok

that it was tbe almost uniform style to leave the prohibition against selling

alienating on the plain words without any adjection, the argument would bave

been better ; but, alas ! the practice is tbe other way. It is universal, with tbt

caution and love for large words in the profession of conveyancing, to add tbt

words " irredeemably, or under reversion." When the word " redeemably'' it

substituted, we must hold that it was done for a purpose. I am not moved bj

the tautology involved in applying redeemably to impignorate. I, therefore, oat*

agree with the Lord Ordinary.

The Court accordingly adhered.

Tod and Hiix, W.8.—W. and J. Cook, W,S,_W. Mensiu, S.S.C Ajenti.
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Mrs M. Gowan or Nicholson and Husband.—Sol.-Gen. Anderson— No. 79.

Patton.

John Bradley, and John Bradley Gowan, (Gowan's Executors.)— Gn./v.

Rutherfurd—Dunlop. Bradley.

Foreign— Testament—Clause.—1. Held that a will executed by a Scotchman

at St Kitts, written by himself in ordinary popular language, must, even with

regard to a bequest of funds in Scotland, be interpreted, and the testator's inten

tion judged of, according to the law of England. 2. Opinion indicated, that, by

the law of Scotland, a condition adjected to a bequest must be given effect to,

though it appears to have been adjected from a mistaken notion on the part of the

testator as to the extent of his power.

Robert Gowan died in Scotland in 1833, leaving a trust-settlement, Feb. 14, 1845

whereby he directed his trustees to invest a sum sufficient to produce £150 , ~
* , r 1st Division

of yearly interest, and take the securities in favour of his mother, Mrs Lord Cuning

iowan, then residing in Glasgow, in liferent, for her liferent use allenar- m%p

Yf,and of his brother, William Gowan, and his children in fee. The trus

tees did not invest as directed, but set apart stock in their own names as

trustees, sufficient to meet the annuity to Mrs Gowan.

'iiJiam Gowan died domiciled at St Kitts in 1841, predeceasing his

tier, leaving a settlement executed by him there in 1840. This

Ktiement was written by himself in ordinary popular language, and con-

limed a clause in these terms :—" I also will and bequeath, in the event

if the death before me of my mother, Mrs Margaret Gowan, now resi

ding in Liverpool, by which 1 will become entitled to securities created

in trust, for my behoof as survivor, by my late brother, Robert Gowan,

to the extent of about £4000 sterli ng : I then leave and bequeath whatever

ley may produce, equally between my sons, John Bradley Gowan, and

William Charles Gowan, and the other half to my sister, Mrs Margaret

Nicholson, wife of Dr Benjamin Nicholson of Liverpool." And by a

codicil to this settlement, of same date, William Gowan bequeathed as

" W8 :—" A certain sum of money in securities in trust, created by my

r's will, to give my mother for her life £150 per annum, in the

t of my death, said securities to be converted into money ; and

tever may be the surplus beyond such, I leave and bequeath equally

ween my sons, John Bradley Gowan, and William Charles Gowan."

On Mrs Gowan's death in 1842, Robert Gowan's trustees brought a

iwltiplepoinding with reference to the fund retained and set apart by

tiem to meet her annuity. The claimants were Dr and Mrs Nicholson,

ind William Gowan's executors ; and the question between them was,

Whether the bequest of this fund in William Gowan's settlement, being

etpressed conditionally, " in the event of the death before him of his

nether," took effect, he having survived his mother?
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No. 79. On the one Land, it was contended that the condition was manifestly

F b 14 igiK introduced upon the erroneous supposition that the fund did not vest in

Gowan v. the testator, and that he had no power to test upon it unless he survived

■"•f* his mother ; and that his obvious intention of dividing it equally between

his sons and his sister, Mrs Nicholson, ought to be given effect to.

On the other hand it was maintained, that the condition being clearly

expressed, and not inconsistent with the rest of the will, could not be

rejected ; and that therefore the fund fell into William Gowan's general

personal estate.

The Lord Ordinary directed a case to be prepared for the opinion of

English counsel. It was laid before Mr W. H. Tinney, who returned

an opinion in favour of the latter view.

The Lord Ordinary pronounced the following interlocutor :—" In re

spect of the opinion of Mr Tinney, finds that the capital sum or provision

liferented by Mrs Gowan, senior, and conveyed to the deceased William

Gowan in fee, by the prior settlement of his brother Robert, was not

carried by the will latterly executed by the said William Gowan:

Therefore, repels the claim of Dr and Mrs Nicholson to any share of

the said fund, and sustains the claim of William Gowan's executors, in

so far as any part thereof is still in the hands of the pursuers : And, in

respect that this judgment exhausts the present process, finds it unneces

sary to give any decision on the other pleas raised for the parties on re

cord : Finds no expenses due to, or by, either party in this competition,

and decerns." *

•"Note.— The preceding judgment proceeds entirely on Mr Tinney'« opin

ion, which, in a question turning on the construction of a will executed in an

English colony, is entitled to great weight. If the case, however, were fonnd not

to depend on any technicality peculiar to English law, and if it were open to th»

Court to enter on an enquiry as to the import of William Gowan's will, and the

codicil annexed thereto, as a question of general construction, the Lord Ordinary

must state, with all due deference, that he should have entertained considerate

doubt whether William Gowan truly meant his bequest to be conditional, and de

pendent on his surviving his mother, as laid down by Mr Tinney.

" It is very evident that William Gowan, or the framer of the colonial will

laboured under a mistake as to the nature of his right to the liferented fond be

queathed to him by his brother Robert under a Scots trust-settlement executed >'

Glasgow ; and he supposed that the bequest of that fund to him conld not tike

effect till the death of his mother. Now, although the terms both of the will and

codicil of William Gowan respecting this bequest, are somewhat involved and am

biguous, yet, if the response of the learned counsel is not be held to exclude fur

ther discussion, it is thought that a question might be fairly raised here, whether the

words founded on as conditional in the legacy by William, amount to more than

a mis-description or mis-recital by the testator of his own powers over the fowl

bequeathed, which could not annul the legacy. In particular, the codicil, which

applies to the case of William predeceasing his mother, and leaves any surplus «

his funds to his sons in that event, is not very intelligible, if it does not refer t»
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Both competitors reclaimed—the Nicholsons on the merits, and Wil- No. 79.

Ii'am Gowan's executors in so far as they were not found entitled topeb ^""^81-

HpenseS. Gowan v.

On the part of the Nicholsons it was contended ;— Bradley.

1. That the question, being one of intention with regard to Scotch

property, upon a settlement written by the testator himself, a Scotch

man, in ordinary popular language, fell to be determined by the law of

Scotland.1

2. That, at all events, the opinion of other English counsel, or a se

cond opinion from the same counsel, ought to be taken.

Lord Jeffrey.—The only grounds on which you can get a second opinion of

English counsel are, that questions were omitted that ought to have been put, or

that the answers are equivocal.

Lord Mackenzie.—When in the Outer House, I have ordered a second

opiaion where the counsel had reasoned in his opinion, and the reasoning appeared

to me to be bad.

The Court did not call on the respondents' counsel.

Lou Jeffrey.—This is plainly a conditional bequest, and by the law of Scot

land, tltoogh it were satisfactorily made out that a condition was adjected to a

beqtat on account of an erroneous notion by the testator of his own power, that

wwld never do away with the condition. But I think the law of England must

rale. I should have agreed with Mr Tinney, had the question been one of Scocth

far.

Lord Mackenzie.—I think this is an English will, and must be interpreted

•ay surplus which might remain'after the liferented fund was divided in the man

or directed by the will.

" Still, the Lord Ordinary cannot place his own impression as to the construction

•f a foreign will against that of a counsel learned in the law of the country where

•» will was framed ; and, looking to the case of Lord Cranstoun in 1839, (1 D.

tfi.521,) there seems to be some doubt if a single judge, acting in the Outer

;, ought to make a second reference to foreign counsel. But it is indispu-

in the power of the Court to consider if any further light can be derived

English law, or if the case is open to discussion in our tribunals as a ques.

of general construction. If there bad been any information as to the nature

of the liferented fund not fully communicated to Mr Tinney in the case ; and, in

particular, if he did not understand that the right to the fee left to William under

Robert's trust, executed in Scotland, had not only vested in William Gowan all

from the death of Robert, but that it was disposable by him, and attachable

creditors, (under burden of the liferent,) the Lord Ordinary would probably

directed that fact to be more fully explained to counsel ; but when it was

iritly stated in the case laid before the counsel, that William Gowan had, at

date of the will, a vested right in the fee of that part of Robert's funds,

was sufficient to enable a counsel, of the experience of Mr Tinney, to

understand the nature of the right vested in William Gowan under tbe Scots

trust"

1 Cranstoun v. Cuninghamc, Feb. 16, 1839, (ante, Vol. I. p. 521.)
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No. 79. by English counsel. The case of Trotter ' is a very strong authority. A Scotch-

-~~~ roan making a will in St Kitts must be held to have looked to the law of Eng-

Struih fi t * h»nd. I therefore think the judgment of the Lord Ordinary right, and I am not

Dykes. inclined to adopt his scruples.

Lord Fuxlerton.— I agree. I think we should have decided in the saaie

way by the rules of interpretation here. I have no scruples on the subject.

Lord President.—I am of the same opinion.

Lord Jeffrey.—I must state that, in the case of Cranstoun," my note received

no countenance from the Court, and I have stood corrected ever since, looking on

the case as settling the point—that even where no technical words are used ; yet,

in an English, will, intention must be judged of by the English law.

The Court adhered on the merits, but awarded expenses to the execotori

under their reclaiming note.

Amirkw Murray, W.8.—Gibson-Craics, Dalzlel, and Brodie, W.S—Ag>m>.

No. 80. Robert Sthutheus, Pursuer.— Sol.- Gen. Anderson—Buchanan—

Maitland.

Thomas Dykes, Defender.—Rutherfurd—Cook.

Sheriff- Officer—Messenger—Cautioner—Relief—Intimation.—A SherifFVotfi-

cer, who had been employed to do diligence upon a hill, committed an error in In.

charge, which led to an action of damages and other legal proceedings being insti

tuted against bis employer and him ; the employer, at an early stage of the case, tad

served a notarial protest upon the officer, holding him and his cautioners liable (or

the damage and expense he might sustain in consequence of the irregularity in the

charge ; but he did not intimate the institution of the legal proceedings, or bii

claim of relief, to the cautioners, till after the litigation had gone on for some

years: In an action by the employer against a cautioner of the officer, for relief

from the expenses incurred by him in the matter,—Held that the want of inti

mation was not of itself sufficient to liberate the defender from liability as mu-

tioner.

Process—Record—Plea in Law—Stat. 6 Gen. IV., c. 120, § ll_Speriil

circumstances in which the Court allowed a plea to be added to a closed record,

in terms of section 11 of the Judicature Act, " as fit to be discussed in relation to

the facts already set forth.''

Feb. 14s 1845. Robert Struthers, in the year 1836, employed the late Lockhart

2r> Divirioh. Baird, a Sheriff 's-officer in Hamilton, to charge James M'Closkie upon

Ld. R,.h,rt.„n. tjle extract registered protest of a bill for £20, of which he was acceptor.

Baird gave an erroneous charge to M'Closkie, to make payment ot th*

contents of the bill to " James —" instead of Robert Struthers. Tbe

1 Trotter v. Trotter, Dec. 5, 1826, (5 S. 78.)

» Ante, Vol. I. p. 521.
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charge having been followed by the execution of a poinding, M'Closkie No. 80.

presented a bill of suspension upon the ground, inter alia, of the irregu- ~7~taif:

larity of the charge. He further, in the same year, brought an action struiheU v.

against Struthers and Baird, concluding for reduction of the execution Dykes"

and of the diligence, and the warrants thereof; and also for damages,

upon the ground, amongst others, of the irregularity of the charge. A

previous action of reduction and damages had been instituted by M'Closkie

against Struthers and Baird, also calling Thomas Dykes, writer in Ha

milton, and Dugald M'Callum, who were Baird's cautioners for the faith

ful discharge of bis duties as a Sheriffs-officer. This action, however, was

never executed against the cautioners, and was abandoned shortly after

it was brought into Court. The action of reduction and damages, first

above-mentioned, and the process of suspension, were conjoined, and

considerable litigation took place. In 1839 an issue was adjusted be

tween M'Closkie and Struthers, (Baird having died in the meantime,

aodliis representatives having renounced his succession,) and, in January

1840, a trial took place, at which the jury returned a verdict for the de-

tewta, Struthers. M'Closkie then applied to the Court to set aside the

verdict, as contrary to law, and succeeded in obtaining a new trial. The

case was tried a second time in March 1841, when the jury found for

M'Closkie, with one shilling damages. The verdict was afterwards ap

plied by the Court, and expenses were awarded in favour of M'Closkie.

On 11th July 1840, after the first Jury-trial had taken place, a nota

rial instrument of intimation and protest was served by Struthers upon

Air Dykes, as one of the cautioners of Lockhart Baird, intimating to him

tiat a protest had been served by Struthers upon Baird upon the 7tl>

September 1836, holding him and his cautioners liable in relief for all

damages and expenses that might be sustained from the irregularity in

die charge ; and further intimating the subsequent legal proceedings that

had taken place, and protesting that Mr Dykes should be liable in relief

the damage and expense Struthers had or might sustain by these

proceedings. To this protest Dykes made answer, " that he does not

»t present recollect of his having become cautioner for Lockhart Baird

as a messenger, and that at any rate his interest cannot be affected by

>e result of the action referred to, to which he is no party, and the ex

igence of which he was not till now aware of."

Thereafter Struthers brought an action against Dykes, and against

Wiliiam Baird, son of the deceased Lockhart Baird, concluding for pay

ment of the sum in the bill, and relief from the whole expenses which he

id incurred to his own agents, and in which he had been subjected to

M'Closkie, amounting to nearly £1000.

William Baird having renounced his father's succession, an interlocu

tor was pronounced, assoilzieing him from the passive title libelled

against him, but decerning against him cogniiionis causa tantum.

Dykes pleaded various defences to the action, which it is unnecessary
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No. 80. to notice. The fourth and seventh pleas stated by him in the closed

^ t 77Tn.^ record were in the foliowine: terms :—
Feb. ] 4-, 1845. . . , i • j • n

strutlien t. 4. The pursuer is not entitled, post tantum tempons, and especially

D3,kaa- after the defender's right of relief against Baird, the officer, had been

defeated and lost, to maintain the action.

7. In all the circumstances, and as the grounds of action are not well-

founded either in fact or law, the defender is entitled to absolvitor.

In his statement of facts, Dykes had stated that the first notice he Lad

received of the judicial proceedings upon which the action was foundtd.

and of any claim being meditated against him as a cautioner of Baird,

was the notarial intimation of July 1840.

The following interlocutor was pronounced by the Lord Ordinary:—

" Finds that, by bond of caution dated the 28th of July 1830, the de

fender became cautioner for Lockhart Baird in the faithful discharge of

his duties as a Sheriff-officer in the county of Lanark : Finds that the

said Lockhart Baird having been employed, on the part of the pursuer,

to give a charge on a registered protest proceeding on a bill for the sue

of £20 sterling, dated 3d March 1836, accepted by James M'Closkic,

messenger in Hamilton, he, the said Lockhart Baird, on the 23d July

1836, charged the said James M'Closkie to make payment of the said

sum to * James Struthers, residenter in Hamilton,' in place of Rubt'l

Struthers : Finds that the said charge was irregular and inept, and that

no further diligence could legally proceed thereon ; but finds that a

poinding took place under the said charge : Finds that the said James

M'Closkie, on the 23d August 1836, presented a bill of suspension of

the said charge, and interdict against the sale of certain goods alleged (o

have been illegally poinded by virtue thereof : Finds that, on the 29ili

of August 1836, a summons of reduction of the said bill, registered pro

test, execution of charge, and execution of poinding, was raised against

the said Robert Struthers, in which the said Lockhart Baird, the present

defender, Thomas Dykes, and Dugald M'Callura, writer in Hamilton,

as cautioners for the said Lockhart Baird for the faithful performance of

the duties of his office as a messenger-at-arms, conform to bond of cau

tion dated 12th April 1822, were called as defenders : Finds that, on the

7th September 1836, notarial intimation was made by the pursuer to the

said Lockhart Baird of the institution of the said process of suspension

and interdict, and that he would hold him and his cautioners liable in re

lief and damages ; but finds it not alleged that notice was given to the

defender as cautioner foresaid : Finds that thereafter, on the 1 6th De

cember 1836, another action of reduction was raised against the sak

Robert Struthers and Lockhart Baird, as Sheriff-officer foresaid, but no

against the present defender Thomas Dykes, as his cautioner in tha

office, in which capacity the blundered charge had been given in manne:

foresaid : Finds that the said Lockhart Baird, having made appearand

in the said last mentioned action of reduction, maintained that the saun
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was excluded in respect of the previous action against him and his cau- No. 80.

tioners as a messenger ; but finds that, on the 21st of February 1837, v

tie said preliminary defences were repelled by Lord Cuninghame, Ordi- strutheri v.

aary, ' in respect it is stated that the former action has been abandoned :' DJ,ke'-

Finds that defences were afterwards lodged both by the said Robert

Struthers and by the said Lockhart Baird respectively, on the merits, in

which they, inter alia, maintained that the said execution was valid, not

withstanding the blunder in the said charge : Finds it not alleged by the

pursuer that any intimation was given to the defender Thomas Dykes, as

cautioner for the said Lockhart Baird, as Sheriff-officer foresaid, of the

institution of the said proceedings, or notice that he was to be held liable

ia relief thereof, in any form : Finds that the said Lockhart Baird having

lied, an action of transference was, on the 6 th of January 1838, raised

gainst his representatives, who, having lodged a minute renouncing the

accession, were, on the 7th of December 1838, assoilzied in respect of

he said renunciation, and decree cognitionis causa tantum pronounced

pinst them : Finds it not alleged that any notice of the institution of

action of transference or procedure therein was given to the said de

ltas cautioner foresaid : Finds that the said Robert Struthers having

me bankrupt, the trustee on his sequestrated estate was, on the 30th

me 1837, sisted as a defender in his room and place : Finds that a

. aenlLaving been made up in the processes of suspension and reduction,

*fcl»ere conjoined, and the said sequestration having been declared at

■ tad, the said Robert Struthers was, on the 18th of January 1839, re-

■toed as a defender in the said cause : Finds that the said conjoined

*b'ohs having been remitted for trial by jury, the same was tried on the

5th of January 1840, when, notwithstanding the charge of the presiding

'"dge, to the effect that the said execution of charge was illegal, the jury

found a verdict in favour of the said Robert Struthers : Finds that the

Bid James M'Closkie having afterwards made a motion for a new trial,

°n tie ground that the said verdict was contrary to law, such trial was

accordingly granted by the Court on the 27th of February 1830 : Finds

tat on the 1 1th of July, intimation was made under form of instrument

to the defender, as cautioner foresaid, of the proceedings which had taken

place, and calling upon the said defender to relieve the pursuer of all

^ages and expenses sustained or to be sustained in and through the

sresaid blunder committed by the said Lockhart Baird ; but that the said

(oder made answer that he did not recollect of his having become

oner for the said Lockhart Baird, and that his interest could not be

ted by the result of the said action, of the existence of which he sta-

that he was not aware : Finds that the defender, when intimation

thus made to him of the errors of the said Sheriff-officer, for whom

>e was cautioner, did not offer payment of the debt, or to repair the loss

arising from the said blunder in any form : Finds, that the case having

*en tried a second time on the 23d of March 1841, the jury found a

 

 



440 CASES DECIDED IN THE

No. 80. verdict in favour of the said James M'Closkie, and assessed the damages

Feb I4~i845 at one shilling; an(^ nn(ls tuat tn's verdict was afterwards applied by tbe

Srruih^rav. Court, and expenses awarded in favour of the said James M'Closkie:

y "' ' Finds, that on the 27th of March 1841, the estate of the pursuer, Robert

Struthers, was again sequestrated, and that he having made an offer of a

composition, under reservation of his claim of relief against the represen

tatives of the said Lockhart Baird, and of the defender, as cautioner fore

said, in respect of the proceedings in question, the said offer was accept

ed of, and the pursuer was afterwards discharged, and reinstated in his

full rights : And, therefore, finds, that the pursuer is not barred by tbe

proceedings in either of the sequestrations, or by the settlements made

with his creditors, from insisting in the present action ; and repels tlie

first and second pleas in law stated in defence, and sustains the title to

sue ; and decerns : But in respect that no notice of any claim of relief

was intimated to the defender, as cautioner for the said Lockhart Baird,

as Sheriff-officer foresaid, prior to the llth day of July 1840, finds that

no part of the expenses incurred prior to that date in the judicial pro

ceedings, to which he was no party, can be charged against him ; and

that the notarial intimation made to the said Lockhart Baird on the 7th

of September 1836, and the circumstance of his being called as a party

to the said conjoined actions, are not sufficient to supply the defect of no

tice to the said cautioner, so as to render him liable in the foresaid ex

penses ;—to that extent assoilzies the defender, and decerns : But with

respect to the liability of the defender for the amount of the principal

sum in the foresaid bill, on which the erroneous charge was given in

manner foresaid, with interest, and also for the expenses incurred subse

quent to the said intimation of llth July 1840, and the extent of the re

lief, if any, to which the pursuer may be entitled thereanent—appoints

the cause to be enrolled, in order that the parties may be further heard

thereon, reserving all questions of expenses." *

• « Note.—The Lord Ordinary has no difficulty in sustaining- tbe title to

tne. The trustee under the first sequestration was sisted in the action, and after

his discharge the present pursuer was reinstated as a party. In the second seques

tration, the claim was expressly reserved from the offer of composition, and l be

pursuer being discharged, has now a right to insist in that claim which his credi

tors never adopted, and which he never assigned to them. The charges of frau

dulent concealment and perjury, so lavishly made in the defences, are therefore

wholly unfounded, and ought not to have been preferred.

" On the merits, the Lord Ordinary has only to observe, in addition to tbe

finding in the preceding interlocutor, that although there are dicta by some of

the Judges in the case of Fraser v. Andrew, 28th January 1831, (Shaw, 9, p.

345.) and of Collier v. Wilson, 6th December 1836, (Shaw, 15, p. 195.) referred

to by the pursuer, to the effect that intimation to tbe messenger is equivalent to

notice to his cautioners, yet the Lord Ordinary does not find that this bas ever

been expressly decided ; and, on the other hand, there are contrary dicta to tbe

effect that the cautioner is entitled to notice, so that he may have an opportunity



COURT OF SESSION. 441

Struthers reclaimed, and stated the preliminary objection, that the No. 80.

Lord Ordinary, in finding that no part of the expenses incurred before _. 77T8ir

the notarial intimation in 1840 could be charged against Dykes, in re- Struthers v.

spect no notice of any claim of relief had been made to him prior to that Dyke*-

date, had given effect to a defence which was not pleaded on the re

cord.

Rutherford, for Dykes, admitted that the fourth plea in law, which

was intended to embrace the point decided by the Lord Ordinary, was

not sufficiently explicit in its terms, and proposed to add a new plea, to

the effect that, in the circumstances of the case, and from the want of

intimation, the cautioner had been liberated from the claim of relief.

Solicitor- General, for Struthers, objected to the competency of adding

the new plea in law. The want of intimation had not been stated as a

ground of defence to the action.1

Rutherford answered, that although not stated in the shape of a plea in

law, the want of intimation had been pleaded as a defence. The pleas in

lav were not the defences. The whole facts necessary to raise the plea

had been stated in the record, and the only error that the defender had

committed was in not deducing the plea from them. Under the 11th

section of the Judicature Act, it was competent for him to have the plea

in law added " as fit to be discussed in relation to the facts already set

forth." '

Lord Justice- Clerk.—There is some nicety in this rase, and we must have

iB Tiew to prevent abuse of the provisions of the Judicature Act. The diffi-

of settling the claim and preventing useless litigation, from the expense of which

be his in some cases been relieved. See Macpherson v. Campbell, 19th May

1825, (4 Shaw, p. 21.) There certainly was a great deal of very idle and useless

litigation in support of the charge in this case, where the blunder was plainly fatal ;

and whv the party did not admit the error, suffer decree of reduction to pass, ten

der nominal damages, and give a new charge forlhe debt, it is not easy to under

stand. The second trial was, if possible, still more preposterously persisted in by

the present pursuer without a tender on his part. The Lord Ordinary thinks he

is bound to presume, that if the cautioner had got notice, as seems to have been

originally intended when the first action of reduction (afterwards abandoned) was

raised, he would have at once admitted that the charge could not be supported ;

and, therefore, he exoners him from the expenses so foolishly incurred in main

taining the reverse without his knowledge. But, on the other hand, when he did

get notice, he did not offer to settle the claim, or take any step to prevent further

expenses; and, on the contrary, pretended that he had forgot his cautionary obli-

ptton. How far he may be still liable for the debt, or for any part of the subse

quent expense after notice given, has been reserved for future consideration, as

•ell as the question as to whether a composition only can be demanded on the

tiaim, or anv part of it, if it can be insisted in to any extent."

1 Robertson, 5th March 1844, (ante, Vol. VI. p. 944;) Laidlaw. 11th March

1831, (9 S. &D. p. 579;) Miller, 17th February 1835, (13 S. & D. p. 483 ;)

Thomson, 18th November 1836, (15 S. & D. p. 32.)

* 6 Geo. IV. c. 120.
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No. 80. culty I feel is, in drawing the line of distinction between the present and the case

that might occur of a party at the close of a cause, and contrary to the under-

Stru'thera v. standing «Pon which it had previously been discussed, bringing forward a new

Dyke: plea in law founded upon matter which may have been in a measure stated on the

record. Feeling the importance of strictness, and being desirous to maintain it, 1

am yet, in the whole circumstances, disposed to allow this plea to be added. This

is a very special case. The want of intimation is, I think, stated as a ground of

defence—the defences are so worded as to lead one to expect that a plea to that

effect is to follow. It is certainly not sufficiently set out in the fourth plea in

law, and this was very properly admitted to us ; but still this plea may, in a sense,

be said to refer to it. Nor am I disposed entirely to throw out of view the seventh

plea, since the practice of the Court is to allow general pleas of the sort to be

inserted. It is true that pleas of this description have been animadverted against

in the House of Lords ; but I am not aware that it has been ever the practice in

the Outer House to dismiss actions in which such general pleas have been insert

ed. Then, we must give effect to the provisions in the 11th section of the Judi

cature Act, which declares explicitly, " that where any new plea or ground in law

shall, after the completion of the record as before, be in the course of the cans

suggested, either by the Lord Ordinary or by the Judges in the Inner House, or

by the party, as fit to be discussed in relation to the facts already set forth, it shall

and may be competent, with leave of the Lord Ordinary, or of the Court, to add

such plea to the note of pleas authenticated by the Lord Ordinary." We cer

tainly could not go the length of allowing a new ground in law to be added by a

pursuer, which would go beyond his summons, or beyond the facts stated—and I

can conceive a case where a defender might not be entitled to have a new plea

added ; but the facts on which this plea in law is founded are stated on the record.

That is the material point, viz. that the facts are all stated, and this is only the

addition of a plea in law ; and, on the whole, I am inclined to allow it to be add

ed. Indeed, I think effect would be denied to the provision in the Act of Parlia

ment if, in this case, we refused to allow the plea to be added in relation to tht

facts set forth on record. I am aware that this may be capable of abuse ; hut

I think that the Court are sufficiently on their guard against allowing records to

be trifled with—and there is always, besides, the penalty of expenses.

Lord Medwyn.—I concur. This case is so special, that it will not afford a

precedent for any other. In the Judicature Act there is a distinction made be

tween the facts of a case and the pleas. The facts, it is held, a party is bound to

know and state upon record ; while as to the pleas, although no doubt he is bonud

to state them also, yet, as it may sometimes happen tbat he may not exactly see

what they ought to-be, a permission was very properly given to the Court and the

party to add them afterwards. But the Court are not in every case bound to

allow this to be done. If the facts out of which the plea arises are sufficiently

stated on the record, they have then to consider whether it is a plea fit to be dis

cussed. If a proof has been taken, or a judgment has been pronounced, the Court

may refuse to allow it to be added. The present case is not in that shape. Hither

to nothing has taken place, and this is the first interlocutor upon the merits of the

case. The defender has stated on the record that no intimation was made to him.

No doubt he has fallen into the error of not deducing the proper plea in law from

that statement ; but I see no reason why he should be precluded from now add

ing it.
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Lobd Moncreiff.—I am of the same opinion. Each case must depend upon No. 80.

iu oirn circumstances, for the Act of Parliament is very distinct, that the leave of

the Court must be obtained. It must always depend upon the legal discretion of stnithers v.

the Court, whether the plea is to be allowed or not. In the present case there are Dykes.

•:rong circumstances for allowing it. We cannot say that the plea is not fit to be

discussed, when it was taken up and decided upon by the Lord Ordinary. I am "

clearly of opinion that it was founded upon in the defences. There is a wide dis

tinction, drawn in the most pointed terms by the Act of Parliament, between mat

ters of fact and law. It is only in the case of res noviter veniens ad notitiam that

the introduction of new facts is allowed. It is different in regard to law—the

introduction of a new ground in law is allowed where the justice of the case

requires it. I am sensible that it is a very delicate matter, but I can see no ground

lor refusing the application. Should we allow it to be done in this case, it by no

seaas follows that we are to do so in other cases.

Lord Cockburn.—This is an application to the judicial discretion of the Court

in a very delicate matter, in which I fear your Lordships have been influenced by

i leaning to the side of humanity. I can see no reason for relaxing a rule, which

owes its whole efficacy to its being rigidly observed. This precedent will certainly

h drawn into an abuse. Before twelve months are over, your Lordships will

ti»eis many applications for leave to cobble up records. I think that permitting

the proposed plea to be added will be dangerous, and that there is nothing in the

case to warrant our doing it. This is an absolute defence upon the merits, which,

if well founded, excludes all others. There is no intimation of this defence given

either in the defences or in the record ; or at least none with sufficient explicit-

°*»'. It is true enough that you may throughout the papers find fragments of

lii? defence lurking in the corners of rambling paragraphs, but it is nowhere sub-

stmtirely stated. I am afraid that we are just giving directions to the gentlemen

of the bar as to how they may prepare their defences. Suppose a defence were

riren in to a case, containing not a word, but a catalogue of dates and sums, I do

Mt tee what is to prevent a defence of prescription being extracted out of it,

though the word may never be once mentioned in the paper. Prescription is

nothing but a comparison of two dates. Provided a party only stuffs his paper

full enough of odds and ends of fact, he may always at the end of the day extract

"hat plea from it he wants. In its honest meaning, the statute requires an exact

■Binary of the defences. Is that given here ? I can pay no regard to the seventh

pta. I cannot call it a plea at all. It reminds me strongly of a case in which I

•Mttked to answer a plea of this sort, that " every man ought to pay his debts."

To which, I think, I suggested as an answer,—" No man ought to be asked to

pay a debt that is not due.'' It would not be competent for the Court to give a

P"«uer a plea involving a new ground of action; and I cannot see that it can be

competent to give a defender a plea which involves a new ground of defence. It

;- true that the Lord Ordinary has decided the case upon this ground, but I sup-

pwe that it was under the mistake that it somehow lay cowering under this se

venth plea. I am afraid of mischief resulting from the course we are taking.

The Court pronounced this interlocutor:—" Find that the ground of

decision, assumed in the interlocutor complained of, is not warranted by

any of the pleas in law placed on the record by the defender ; and having
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No. 80. heard counsel thereaoent, find that, in the special circumstances of this

case, an additional plea in law relative to the point in question may now be

Strut bw'i ». " received and placed on the record."

Dykes.

Struthers then argued on the merits, that Baird, the principal, having

been a party to the original proceedings, and intimation having been

made to him, there was no necessity for intimation to his cautioner.'

Dykes argued, that although the mere abstract want of notice might

not of itself be sufficient absolutely to relieve the cautioner, yet, looking

to the nature of the litigation which was carried on, and the preposterous

conduct of the defence, coupled with the want of intimation, the pursuer

was not entitled to charge the expense thus incurred against the cau

tioner. This was the view taken by the Lord Ordinary in his interlo

cutor, and he intended to go no further. Neither does the defender plead

the case higher.

Upon that statement being made,

The Lord Justice-Clerk said,—the Court think there is no longer a question

before us for decision. The interlocutor has gone further in expression than the

party contended, or (as he states) than the Lord Ordinary intended. The Court

are with the defender to this effect, that we think that his argument on the me

rits is most important and relevant, but at present we give no opinion upon it;

but we are of opinion that the want of intimation is not, per se, sufficient to libe

rate the cautioner. The interlocutor does find that, and therefore to that extent

must be altered. ,

The Court accordingly pronounced this interlocutor:—" Recal the interlo

cutor complained of, in so far as ' in respect that no notice of any claim of

relief was intimated to the defender as cautioner for Lockhart Baird, >s

Sheriff-officer foresaid, prior to the 11th day of July 1840,' it finds tint

* no part of the expenses incurred prior to that <!nte in the judicial pro-

reedings, to which he was no party, can he charged agninst linn ; and tint

the notarial intimation made to the said Lockhart Baird on the 7th Sep

tember 1836, and the circumstance of his being called as a party to the

said conjoined actions, are not sufficient to supply the defect of notice to

the said cautioner, so as to render hirn liable in the foresaid expenses, and

to that effect assoilzies the defender, and decerns ;' and find that the want

of intimation is not of itself sufficient to free the defender from liability w

cautioner, and remit to the Lord Ordinary to proceed with the cause.''

Johk Cullch, W.S.—Lockhart, Hunter, and Whitehead, W.S.—Agents.

1 Mackintosh v. Lord Kinnoull, 12th November 1824, (3 S. & D. p. 270;)

Fraser v. Andrew, 28th January 1831, (9 S. & D. 345 ;) Clasou, 15th Fehrnar;

1842, (ante, Vol. IV. p. 743 ;) Collin v. Wilson, 6th December 1836, (15 S. 4

D. 195.)
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John Scott, Petitioner.—Fordyce. No. 81.

F*b. 14, 1845

Entail—Stat. 6 and 7 Will. IV. c. 42.—Held that the 6 and 7 Will. IV. c. Scuii.

42, does not authorize the sale of eqtailed lands for payment of debts of an insti

tute heir, contracted before the recording of the entail in the register of tailzies,

but applies only to debts contracted by the entailer.

John Scott, the heir of entail in possession of the estate of Scalloway, Feb. 14, I84j.

presented a petition to the Court for warrant to sell a portion of the estate 2d Division.

for payment of the debts which affected, or might be made to affect it, in Lord Murray,

terms of the provisions of the 6 and 7 Will. IV. c. 42.

The Court, before answer, remitted to the Lord Ordinary " to enquire

into, and take an account of the entailer's debts and obligations, and other

burdens, which affect, or may be made to affect, the said entailed estate,

and to fix and ascertain the amount thereof." The Lord Ordinary made

stemit in these terms to Mr Patriek Irvine, W.S.

Mr Irvine returned an interim report, in which it was stated,—That

the deceased John Scott, the maker of the entail, and the father of the

petitioner, had died in November 1833 ; that the petitioner, the institute

in tie entail, had been infeft in the estate, in virtue of the precept of

ssine therein contained, in December 1835, but that the deed of entail

Mich had been executed in 1821) had not been recorded in the regis

ter of tailzies till May 1838, upwards of four years after the death of

tie entailer. Under these circumstances, the reporter suggested for the

consideration of the Lord Ordinary the question, whether debts resting-

owing by the petitioner, the present heir of entail, contracted previous

to the recording of the entail in the register of tailzies, which affected, or

might be made to affect the estate, did not fall under the provisions of

the Act, as well as the debts due by the entailer himself at the time of

his death. Reference was made to the preamble, and §§ 7, 8, 13, 15,

"d 19 of the Act.

The Lord Ordinary reported the point, adding the subjoined note.*

* " Note The petition for Mr Scott of Scalloway refers to bis father's entail

°f that estate, dated in 1821, and recorded in 1838, and, after referring to certain

fetai eaid to be contracted by the maker of the entail, quotes the 7th, 8th, 9th,

'ton, and 11th sections of the 6th and 7th Will. IV. c. 42, and prays that an

mount should be taken of the debts which ' affect, or may be made to affect, the

'3l|l estate,' and to fix the amount thereof, and to ascertain what portions sufficient

'° pay all such debts, &c, may be sold with the least detriment and injury to the

remainder of the estate, and to order them to be sold, as directed by the statute.

" The Court, on the 30th May 1839, ' before answer, remitted to the junior

Lord Ordinary to enquire into, and take an account of, the entailer's debts and

obligations, and other burdens which affect, or may be made to affect, the said
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No. 81. The Court pronounced this interlocutor:—"Find that no pro-

r~~T ceedings can take place under the petition of John Scott of Scal-

Scott. loway, for the sale of entailed lands, except for payment of the

entailer's debts and obligations ; and of new remit to the Lord

Ordinary to proceed further in the said petition as to his Lordship

shall seem fit."

Gordon, Stuart, and Cheyke, W.S.—Agents.

entailed estate, and to fix and ascertain the amount thereof, and interest if any,

with power to hear parties, and do therein as to his Lordship shall seem just, and

to report.'

" The Lord Ordinary appointed Mr Patrick Irvine, W.S., to enquire into the

debts, &c. After proceeding a certain length with these enquiries, Mr Irvine

made the interim report, which the Lord Ordinary has appointed to be printed, in

which he has stated that various debts to a considerable amount, owing by the

petitioner, the present heir of entail, have been contracted before the entail tc>

recorded, and the question occurred,—Whether these debts, which affected, or

might be made to affect, the entailed estate, fell under the provisions of the Act of

Parliament, as well as the debts due by the entailer himself at the time of bis

death.

" It appears to the Lord Ordinary very clear, that the provisions of this statute

apply to entailer's debts alone, and that no proceedings can take place under it

with reference to debts contracted by the heir before the entail was recorded.

The preamble of the statute bears, that ' whereas it is expediout that certain

powers should be conferred upon heirs of entail in relation to granting tacks,' &e.

' and to selling portions of entailed estates for payment of the entailer's debu,'

&c. &c.

" The 7th section bears, that ' for effecting the sale of portions of entailed estates

for payment of the entailer's debts, be it enacted, that from and after the passing

of this Act, it shall and may be lawful for the heir of entail in the possession of

any entailed estate, liable to be adjudged or evicted for the debts or obligations of

the maker of the entail, to apply by summary petition to the Court of Session, in

either Division of the said Court, setting forth the entail, and the debts or obliga

tions affecting, or which may be made to affect, the lands or heritages contained in

the said entail as aforesaid, and praying the said Court that so much of the said

lands or heritages may be sold as will produce a sum adequate to discharge tbe

debts so affecting the said estate.'

" The subsequent sections of the statute contain provisions for carrying these

enactments into effect. The proceedings under this statute for the sale of entailed

estates are therefore limited to debts contracted by the entailer, and the Lord Or

dinary has therefore reported the case, in order that the Court may pronounce i

judgment to that effect, or pronounce such other interlocutor as may seem right

in the circumstances of tbe case."
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William Bett and Others, Suspenders.—Sol.-Gen. Anderson— No. 82.

Cowan. Feb. 14, 1845.

Mdngo Murray, Respondent.—Rutherfurd—Arkley. JJf** v- ' _^

Lease—Removing—Assignation—Mandate.—A tenant with the consent of his

landlord made over his whole rights under his lease to assignees, but he still there

after remained in the personal occupation of the farm ; shortly before the expiry of

the lease, he came under an obligation to the landlord to remove without warning

« process of law ;—Circumstances in which held that the assignees were the

tenants in the farm, and that the former tenant had no power, in the character of

iana:;er or overseer for them, to grant the obligation to remove ; and that there-

We the assignees, not having themselves received any warning, were entitled to

■■■■•;-s the farm by tacit relocation for a year after the expiry of the lease.

The farm of North Corston and the lands of Teuchans were let by the F<t>. 14,1845.

•rostees of Mungo Murray of Lintrose, to John Bett, under a lease ex- 2„ Division,

eluding subtenants and assignees, without the consent of the landlord, for Lord Wood-

tie periods of nineteen and fifteen years, from Martinmas 1824 and Mar

ianas 1828 respectively, the termination of the lease as to both farms

««?at the term of Martinmas 1843.

1* the year 1 837, John Bett having become embarrassed in his cir-

«Mances, executed an assignation of his right under the lease to his

tatiier, William Bett, banker, Coupar-Angus, James Campbell, farmer

*t Balbrogie, and James Meall, farmer, Buttergask, who had agreed to

assist him by pecuniary advances. This deed assigned and disponed to

Jie above-named parties John Bett's right and interest in the tack during

be whole years that were to run, with power to occupy and possess the

lands, and do every thing which the tenant himself might have done ; and

ilso conveyed the furniture and plenishing in his house, and the whole

orses, cattle, farm plenishing, and stock and crop of every description.

The assignees were also taken bound to make payment to the landlord of

ta rent, and to implement the whole obligations and conditions of the

ease during its currency, and generally were placed in John Bett's full

right and place of the premises. This assignation was intimated to, and

>pproved of by the landlord, Mr Murray. The assignees, immediately

>fter the execution of this deed, expede an instrument of possession, but

they did not themselves enter upon the actual possession of the farms,

»hich remained in the personal occupancy and management of John Bett

« formerly. It was alleged by the assignees that John Bett acted merely

'a the capacity of their overseer.

The rents were thereafter paid to the landlord by the assignees. The

ubjects on the farm were also insured in their names, and the premiums

>aid by them. On the other hand, (it was alleged by the landlord,) John

tt remained in the apparent possession of the farm, and exercise of all
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No. 82. the rights of tenancy ; his name stood as tenant on the rent-roll ; the carts

7~~ used on the farm bore his name ; his name appeared as tenant on the roll

i^tt v. ' of electors, and in the statute-labour roll of the parish ; the receipts for

Murray. j.jie pegged taxes of the farm were granted in his favour, and the accounts

connected with the farm were charged against him. Further, there were

no accounts as to the proceeds of the farm kept between the assignees

and John Bett, as acting in the capacity of their overseer. This was

established by the return under a diligence obtained by the landlord in

the process to be immediately mentioned.

Some time previous to Martinmas 1843, at which time the lease ex

pired, some communings had passed between John Bett and the land

lord's factor as to a renewal of the lease ; but the parties not having been

able to come to an agreement, John Bett, on 28th March of that year,

addressed to the factor a letter, binding himself to remove from his farm

at the term of Martinmas then next, and that without any warning or

process of law to that effect, with which warning he thereby agreed »

dispense. This letter, it was alleged by the assignees, was written with

out their knowledge or sanction, and was not communicated to then.

Throughout these communings John Bett had acted and corresponded

with the landlord as on the footing of his being the real tenant of the

farm.

Shortly before the term of Martinmas the assignees intimated that,

they being the tenants of the farm, who could alone dispense with warn

ing, they did not hold themselves bound by the letter granted by John

Bett, but were to retain possession of the farm until legally warned to

remove.

In the July previous, the landlord had obtained decree of removing

against John Bett. When about to put this decree into effect, the assig

nees presented a note of suspension.

They pleaded ;—

That they became vested with the exclusive right to the lease by

force of the assignation in 1837 ; and as, on the one hand, they were

responsible thenceforward for the whole obligations and prestations in

cumbent on the tenant in terms of the lease, so, on the other hand, it

was with them alone as tenants that the landlord could lawfully transact

in matters relative to the farm, or affecting the right of lease.1 They

being thus, from and after 1837, the tenants in the farm, the obligation

to remove obtained from John Bett, without their cognizance or approba

tion, could not affect their right ; and as they came under no similar obli

gation, and had not been warned to remove, they became entitled, by

tacit relocation, to continue in the farm as tenants from and after Martin

mas 1843, till warned to remove.

1 Ramaay v. Commercial Bank of Scotland, Jan. 20, 1842, (4 D. B. M. 405.)
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Mr Murray pleaded ;— No. 82.

That as the assignation was intended to cover an arrangement with iTTrik

John Belt's creditors, and was otherwise in trust for him, and as it was Bett v.

never completed by the assignees entering into actual possession of the farm, MurraJ-

and as they were not in actual possession at the expiry of the tack, they

■ ere not entitled to plead tacit relocation. Further, on the supposition

of their having been truly the tenants, they, by authorizing John Bett

to act in all things regarding the farm as their factor or mandatory, and

by permitting him to deal both with the landlord and the public as such,

without their interference or control, were, in the circumstances of the

case, bound by his letter of obligation to remove. The granting of this

obligation was an act of ordinary administration, and was within John

Belt's power, considered in the character of a factor, as at that time the

landlord had it in his power to remove them by process of law ; and

no right had arisen in their favour by tacit relocation having taken

effect

The Lord Ordinary suspended the proceedings complained of, and

interdicted, prohibited, and discharged the respondent as craved, finding

oim liable in expenses.

Mr Murray reclaimed.

Losd Jdstice-Clerk.—I am constrained to concur in this interlocutor. That

tie mpenders have taken sharp advantage of a piece of inadvertency on the part

of tie landlord, is true ; but that really was the fact in almost all the cases which

ii»» occurred, where the landlord thought he had good cause to omit the legal

fore of removing. But they have only taken advantage of it to secure a benefit

*hich law gives them.

The assignation assented to by Mr Murray, and effectual against him, conveyed

to the assignees, with the concurrence of the landlord, the whole right and interest

is the lease, with all the privileges, rights, and advantages of tenancy.

The assignees were liable in future for the rent. John Bett was not, under the

•wignation. The assignees were liable in all tbe conditions and prestations of the

^-sse, and they were the parties who must have paid damages if its conditions had

•tea violated. I am, therefore, of opinion, that in order to effect removing at tbe

- r <3 of the lease, and exclude grounds for tacit relocation, the landlord was bound

to proceed against or transact with the assignees.

Toe case stated on the record might have been very important in a sequestra

tion of Bett, between his general creditors and these assignees, in order to prove,

u h tbe recent case of Roberts v. Wallace and Douglas, that the assignation was

*H*o clothed and followed by actual possession as to give them a preference.

Bit with the landlord, who received the rent from the assignees to the last—who

^ concurred in the transference of the right to them, by which John Bett was

^tsted of all claim and interest in the lease, the case stated on the record is quite

'"ufficient to make out that the landlord was entitled to hold him to be tenant,

'tcordingly that view was given up ; and it was argued, that as the manager in

''<! whole matter of the farm for the assignees, although not the party against

'horn » removing could effectually have been directed, yet he had authority to

2f
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No. 82. grant, without the knowledge and sanction of the assignees, the obligation to re

move, without warning or process of law. I am clearly of opinion that tlie mi

Feb. 14. r81-5. .. , ,. . , , „ , ,j . ,
3ett T> nagement ascribed to him, even by the landlord, could not imply any sne

Murray. authority.

If the assignees had for years practically abandoned their assignation—no longi

paid the rent—returned the beneficial occupation to the former tenant, and he b:

gone on paying the rents, and been fully retrocesBed, although without any dee

I can easily understand that they might have been barred from attempting to con

forward again, after leaving the landlord for years to transact with the cedent i

the new tenant. But no such case is even stated on this record. The allegatit

that the assignees knew of, and were parties to the transaction with John Belt, ai

only came forward after they saw the advantage they could get, after truly leavii

to him to transact with the landlord, lias not been pressed to proof, and must

wholly laid aside.

Lord Medwyn.—We must adhere. As the appearance of the assignees afti

the time for warning them was past, and when the landlord was not negligent, fi

he clearly thought he was dealing with the tenant, partakes much of the character

a trick, I was anxious to see whether, in this case, the plea could be stated, thai

although no doubt an assignation, assented to by the landlord, had been graii'.t

to three friends of the tenant, one of them his own brother—from his occopai'n

not likely to enter personally into occupation of the farm, and two other friend*-

each having farms of their own to attend to, in security for advances by Inn

yet in fact he remained ostensibly the tenant, and did not by any means hold t

situation of merely grieve or overseer under them. This view seemed faroM

by what is established, that no actual change of possession took place. The !

strument of possession is sufficient proof of that ; for, unless followed by pos-<

sion of the assignee, it is of no avail at all ; and when so followed, it is u;t> :

useless. In fact, such a proceeding is never resorted to, except when there is

real change of possession, and is a ceremony used to cover, if possible, the wi

of any such. And then, further, there is the want of any, I don't say settling

accounts, but even of any statement of accounts subsequent to that for crop IN

which would have been kept if he had really been manager for the assigns

Bills for rent are given by the assignees, but it is not said they, and not the <

dent, retired them. It occurred to me that, as this assignation was merely

security, and, moreover, that it distinctly bore that it was only to endure " duri

the whole years and space of the said lease yet to run, until its termination

Martinmas 1843," that if the assignees, even although still creditors of the un

allowed him freely to act as occupant of the farm, as I cannot say I see a sir;

act which shows that they acted as his employers, and he as their manager

might have been inclined to hold that his agreement to remove would hare be

sufficient, and that the assignees, who had really never possessed under their i

curity, now when it bad expired, could not avail themselves of the right of ti

relocation, which the real tenant had waived, on the expiration of the assigi

tion he had given of it. He was holding himself out as the tenant, liable to

removed by process of law, and it is clear he reckoned himself the tenant, entitl

to dispense with formal warning. An overseer or grieve knows well that no - 1

process applies to him. But, as this was not the view taken by counsel of

position on the farm, I presume because the real facts did not admit of it, anil
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k va only manager for the assignees, then I cannot hold that his implied man- No. 82,

<!«« extended so far as to dispense with a process of removing against them, if

I tkev are to be viewed as the tenants. Therefore, the landlord has been misled as Kilgour' v.

I to the character and powers of Bett, and ought to have warned his assignees to Kilgour.

J rfinore, to prevent tacit relocation.

Lord Moncreiff.—I have looked at this record to see if there is any ground

I os iliich we could support the plea of the landlord, as it is manifest that an unfair

■■Vantage has been taken of him. But the cases are so strong that I can see no

rlfpl ground for altering the interlocutor. If I could see any evidence of Bett's

■ring granted the letter being known to the assignees, I would have had no diffi-

nltr. There is no evidence, however, that they knew of it. I am constrained to

■Where

Lord Cockburn.—I do not think that the proceedings of the assignees can be

1 taking; an unfair advantage; for if so, this might be said in every case of

t relocation.

The Court accordingly adhered, with additional expenses.

J. S. Ducat, W.S Stomi and Baillik, W.S AgenU.

Alexander Kilgour and Others.—Inglis—Cook. No. 83.

ary Kilgour and Others.—Marshall—G. Bell—Hector.

Competing Claimants.

'—Legacy— Vesting.—A testator directed his trustees to hold his

ccession for the liferent use of bis wife, should she survive him, with

«r to her to test on it to a certain extent, and on her death, or on his own,

lid he survive ber, to divide the residue into two equal shares, and out of the

to pay a legacy of £200 to his niece, and the balance to his nephew, and to

the second for the liferent use of certain parties, and on the death of the

stlirer to divide it among the children then surviving of one of them ;—Held

the legacy to the nephew vested in him by his survivance of the testator,

•gh he predeceased his wife the liferentrix.

:s Kilgour executed a trust-disposition and settlement in 1830, Feb. 18, 1845.

wby he directed his trustees to hold his whole estate, heritable and lsT Division.

le, for the liferent use of his wife, should she Burvive him, and on Lord CmUng-.

fcease, or as soon after his own as might be convenient, if he sur- V.

her, to divide the whole residue into two equal shares, and to pay

one to his nephew and niece, Alexander and Mary Kilgour, equally

Kween them, and out of the other half to pay an annuity of £100 to

I sister, Agnes Kilgour, and the annual produce of the remainder, and

t Agnes' death, of the whole, to William Christie, his brother-in-law ;

d at the first term after the death of the longest liver of these two, to
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No. 83. pay the capital to the children nominat.im (ten in number) of the said

_, , TTZ^,.. William Christie, or the survivors or survivor, equally among them, the
Ffh. 18, 1844. , _ * » °

Kiitour v. issue of a predeceaser taking the share of their parent

iig..ur. >p0 t]1js dee{j tne testator in 1831 annexed a codicil restricting the right

of Alexander and Mary Kilgour to a liferent allenarly of the half of the

residue, and giving the fee to their children ; whom failing, to the chil

dren of another brother ; and directing his trustees accordingly.

In 18.'32 he executed, with reference to the trust, a deed of corrobora

tion and alteration, whereby, " with respect to the share or half of the

free residue of my estate first directed to be applied in said trust-deed and

settlement, and as altered by said codicil, I hereby still further alter the

destination thereof as follows—viz. I direct and appoint my said trustees,

out of the said share, to pay to the said Mary Kilgour the sum of £200

sterling, and that in lieu of the foresaid liferent provision in her favour:

And I direct and appoint my said trustees to pay, assign, and dispone the

residue of the said share or half of the free residue of my estate first

directed to be applied as aforesaid, to the said Alexander Kilgour, son of

my brother David Kilgour, for his own right and use. and that at the

first term of Whitsunday or Martinmas after the decease of the longest

liver of me and my said spouse, and for that purpose I hereby revoke the

liferent provision in favour of the said Mary Kilgour and Alexander Kil

gour, and the destination of the fee in favour of their children, or tbe

children of my brother John Kilgour, specified in the said codicil."

By a codicil annexed to this deed in 1833. the testator directed hi*

trustees to pay such legacies as his wife might leave, not exceeding £b00,

out of, and before dividing, the residue of his estate

The testator died in 1835, survived by his wife, who died in 1843.

Alexander Kilgour died in 1842, having survived the testator, but pre

deceased his widow, the liferentrix.

The question thus occurred, Whether the legacy to Alexander Kil

gour, which was directed to be paid at the first term after the decease of

the longest liver of the testator and his spouse, vested a morte testatoris,

or was contingent upon the event of his surviving the longest liver? Thii

question was raised in a multiplepoinding brought by the trustees under

the settlement. In this process, the heir-at-law and next of kin of tin

testator appeared, and united in maintaining that the legacy to Alexander

Kilgour had lapsed, though between them a separate question existed a»

to whether the share of the residue, which was the subject of it, was he

ritable or moveable.

Mary Kilgour, and Mary Lamb Murray, also appeared, and, on the

other hand, united in maintaining that the legacy in question had vested

a morte testatoris, though between themselves a separate question, unne

cessary to be noticed, existed, as to which of them should be preferred w

it. The legacy of £"200 to Mary Kilgour was admitted on all hands, and

her claim for it was unopposed.
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The Lord Ordinary pronounced the following interlocutor:—" Ha- No. 83.

ring heard counsel in this multiiilepoinding-, on the claims relative to the „ ,

i f . , "•»• 1°) 1 845.

stare of the residue and fund in medio bequeathed to Alexander Kilgour, Kilgl,ur v.

Finds that the specific share of the trust-estate, directed to be paid to him Ki,sour-

k the settlement libelled on, vested in the legatee by his survivance of

tie truster, notwithstanding his predeceasing the liferentrix ; but before

ansser as to the competition between the different heirs and successors

of the said legatee, Allows parties to be further heard in that question,

after die judgment now pronounced is reviewed by the Court; and, in

lie mean time, reserves all question of expenses." *

"Note—The present question arises under the settlement executed liy the

James Kilgour. By the first settlement executed hy him, he directed

"trMeps, after the death of his wife, tor whom the trustees were to hold the

■Ml during lier life, to divide the free proceeds or residue of his personal estate

*>t»o equal shares ; the one of these shares to lie equally divided hetwixt Mary

JifMrand Alexander Kilgour, children of his deceased brother, David Kilgour j

««Wr half he directed to be divided among the children of his brother in-law,

>«» Christie. The truster next executed a codicil, restricting his nephew

diwtf, Alexander and Mary Kilgour, to a liferent of the above half of the

M«i Mil destining the fee to their children ; but that appointment he, by a deed

"Iflilicm latterly executed by him, recalled, and directed his trustees, out of

■^skre, i. e. half of the residue, ' to pay to the said Mary Kilgour the sum

•''sterling, and that in lieu of the foresaid liferent provision in her favour ;

1 aud appoint my said trustees to pay, assign, and dispone the residue

■» uid share, or half of the free residue of my estate, first directed to be ap-

"»»< aforesaid, to the said Alexander Kilgour, son of my brother David Kil-

•"• 'or his own right and use, and that at the first term of Whitsunday or

■ after the decease of the longest liver of me and my said spouse.

I'stion is, If the share of the residue thus appointed to be paid to

Binder Kilgour on the death of the lifrentrix, lapsed by his predeceasing that

■ |

'Uorcors to the Lord Ordinary that this provision would have vested, beyond

upon established cases of the highest authority in the law, if it had

ronferred by a trust settlement for the sole behoof of the testator's widow

""•rent, with a direction to make over the trust estate to his nephew,

aander Kdgour, on her decease. A destination or direction in these terms

'd have brought the present, case directly within the well-known precedents

»»ke, (Diet. p. 8092;) and Wallace, in 1807, (Mor. App. voce Clause, No.

I Sslkrig and Crawford, (2 Shaw, 682;) and, finally, of the latter case of

Wand Marchhanks, decided by Lord Jeffrey, and by the Second Division

oimomly, in 1836 ; anil of Maxwell, determined by Lord Corehouse and the

* Division in 1837, (15 Shaw, 1005.)

i these cases specific legacies and provisions, both of land and money, ap-

*d to be held by trustees for behoof of one party in liferent, and to be paid

ue over to another on the death of the liferentrix, were found to be vested in

iry fiars at the death of the testator. Professor Hell, in reference to

case of Marchbanks, first cited, thus explains the views of the Court in cases

'is class ;—i Lord Jeffrey proposed, as a test in such cases, that where direc-

1 are given to trustees destinating the fee on expiration of the liferent to one

"dual, it should vest as in the common case ; but that when the destination is

pv«al persons successively, the construction must be, that the fee is to remain

"penae till the event of the liferenter's death. But it was held hy the Court
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No. 83. Alexander Kilgour and others, the heir-at-law and next of kin of the

F i> iiTi845. testator, reclaimed.

Kilgour v.

KOgour. Lord President.—I retain the first impression 1 had, viz. that the interlocu

tor ought to be adhered to. In the deed of corroboration and alteration there is

a distinct provision in regard to the remainder of one half of the whole residue,

after deducting the legacy of £200 to Mary Kilgour. The trustees are directed,

that the existence of the trust did not here suspend the vesting of the fee, and lliat

no distinction is to be made between the cases,' (of trust and direct conveyance)

" It has been argued, however, that the present case is ruled by certain other

and later cases, particularly by those of Provan (14th January 1840) and John

stone (9th November 1840), in both of which cases judgments of Lord Moncreitf,

Ordinary, were altered by the Second Division, and provisions under trust-settlf-

ments payable to the children of a certain class and the survivors, related to the

testator, who might be alive at the death of the liferenters, were held not tovt»t

till that event took place. These cases, which were very anxiously considered awl

discussed, fix the law in similar and analogous instances, in a manner nottiW

questioned in this Court ; but they are not sufficient to rule the present dispti',

under a settlement containing an express direction to pay over at the widowi

death one-half of the residue to Alexander Kilgour, without any further de»timii<ui

or substitution. The authorities quoted may probably apply to the other half of

the residue, which is appointed to be paid to the children of William Christie, and

the survivors and survivor of them, at the death of the widow. But no questici

is raised here as to the half of the residue claimable by the latter parties.

" It was argued, however, that if the half of the residue bequeathed to the

Christies did not vest till the death of the liferentrix, it afforded a certain infe

rence that the other half of the residue was meant to be suspended till the fame

period. But it is neither inconsistent, nor even unusual, for separate portion- of

the samo residue to vest at different periods. All depends on the will of the

truster, as manifested by the terms used in his deed ; and if he leave one part of

his estate to an individual in absolute and unqualified terms, and another portion

to such persons of a class as might survive the death of the liferentrix, the condi

tion of vesting, which is plain and unmistakeahle in the one case, cannot be ap

plied to the other.

" The bequest of the half of the residue to Alexander Kilgour was of the nature

of a special legacy. It became fixed by his survivance of the testator, just as ail

the other special legacies directed to he paid at the death of the widow vested is

the legatees by their survivance of the testator, whether thev predeceased the life

rentrix or not. For example, the legacy of £200 payable to Mary Kilgour on; ii

Alexander's half of the residue, vested without doubt by her survivance of the

truster, and would not have lapsed by her predecease, either of the liferentiix '•'

Alexander Kilgour ; but that was to be paid out of Alexander's share of the resi

due now disputed. The inference is strong, that the framer of the deed under

stood that whole portion of the residue bequeathed to Alexander Kilgour to W

at the same period that the special legacy or burden imposed on it became a veiled

right in the person of his co-legatee.

" It appears, that in the very recent case of Wright, (16th November 1843,) i

settlement was the subject of construction before the Second Division of tbi

Court, which bears a remarkable similarity in some of its clauses to the present

The Court in that instance found, that a direction by a truster to pay the sban

of a residue to the children of a brother-in-law at the death of two hferenters '■■■

not vest till the death of the liferenters ; hut with respect to the other half of th

residue, directed to be paid (on the same event) ' to my brother, John Dougla>,

the Judges unanimously held that that share vested a morte testatorit."
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on the death of the longest liver of the testator and his spouse, to pay it to Alex- No. 83.

inner Kilsour for his own use. There is no remainder over in favour of any one.

, , . F«b. IP, 1845.

I how that, by the codicil to this deed, the testator, with reference to the whole Kngour T.

elite, gifts his wife power to bequeath legacies to the extent of £600. But that Kilgour.

jut removes from the other provisions what she may dispose of in the exercise

of that power. We are not informed whether she did exercise it or not. It makes

i contingency as to the amount of the succession, as the legacies left by the

wife mast be taken off the first end of it. Applying the general principle of

fading the testator's intention, we have a clear indication that he meant from the

his whole succession to be liferented by his widow, and Alexander Kilgour's

of the residue to be paid at the first term after her death. The payment of

share was thus merely postponed till the occurrence of an event certain, and

according to established principle, vested a tnorte Icstaloris. I think the case

comes nearest to this is the case of Maxwell, in 1837,' where Lord Corehouse

the Court gave effect to a provision of this description.

d Mackenzie.—In this case there is room for difference of opinion, and I

incline to a different opinion from your Lordship. The principle in

of cases is, that the question is to be determined by the will of the

That is admitted in every case. There is no absolute legal presump-

lished that can overcome it. From that I draw this inference, that

t be an expression of that will ; we cannot otherwise exclude the heir-

I mean, it must be expressed either directly or by implication from what

d. A question may occur, whether it is enough that the words used

make the evidence of intention to vest preponderate, or whether there ought

treasonable certainty to exclude the heir ? I am willing to hold, that if, on

e, the expression used affords a preponderance of probability that the testator

it to vest, that is enough. But, beyond that, I cannot extend the favour for

The onus of making out that must lie on the party pleading the will. In

lam not able to find any thing in favour of vesting, or any thing to afford

le ground for holding that the testator contemplated vesting. One half of

ssion is disponed without vesting—that is conceded. A liferent U6e of it

to two persons, and the fee to the surviving children of one of them, on the

of the longest liver ; 6o there is no vesting there. How then can you rest

testator's expectation of not dying intestate by vesting, when it is certain

to one half of his succession vesting was not intended ? Then, if we can

ing on that, there is nothing else. He appoints trustees, which is a ma-

rcnmstance, for it supersedes the necessity of vesting in any other person ;

directs them after a certain time—after the death of the longest liver of

and spouse—to pay over a part of the residue to Alexander Kilgour.

the case rested there, the question would occur, whether, when a man

w trustees, and appoints them, after the death of another, to pay a sum to a

that creates an immediate vesting ? I see no ground for holding that it does,

not expressed, and is it implied ? Can they not pay the sum without vest

as well as with it ? The trustees are not directed to hold the sum for the

', nor is it given to heirs and assignees. There are a great many things which

vesting, though it is not expressed, as a grant of liferent and fee, which the

are directed to make immediately, or a grant to a man's heirs and assig-
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No. 83. nees. The fair meaning of vesting is nothing more than that the subject goes to

a man's heirs and assignees. J see none of these things which imply vesting here.

Kile 't ' Therefore, I am not able to adopt your Lordship's view, from want of sufficient

Kilgour. evidence. I think the evidence is the other way; for I think it appears lhat the

testator had no contemplation of any right in the lpgatee till the trustees came to

pay. First, the trustees are directed to hold for the liferent of the wife, if she

should survive ; but they are not directed to hold the fee for the legatee. Then

it is provided that, after the liferent expires, they are to pay a large number of

legacies, and part of them very remarkable ; for the wife has power to leave legacies

out of the fee to the extent of£600, and the trustees are directed to pay them. Thai

does not look as if the funds were to be vested before her deuth. It looks rather as

if the testator had viewed her death as substituted in place of his own. Then, after

that, the trustees are directed to divide the estate into two parts, and to dispone

of them in the way mentioned. All these things look as if he did not consider

that there was to be any vesting. The case does not stop there, for the settle

ment goes on to the disposal of the other half, in such a manner that it is mi

maintained that it vested immediately. Does that not create I do not say (cer

tainty, but a strong probability, that he did not intend the first half to vest either?

What is given to certain parties, or the survivors or survivor of them, on the

death of un individual, could not possibly vest. It is clear that, until the death

of the liferentere after the widow, there could be no vesting. If that is certain u

to one half, does it not create a strong probability that the testator did not con

template immediate vesting of the other ?

I do not know, that much can be founded on the alteration giving Alexander and

Mary Kilgour only a liferent; but it is something; for the testator left the other

part of the deed standing, and gave this brother and sister a mere liferent, and he

afterwards brought it back to a fee.

Such are the principal views which strike me, and create in my mind a doubt,

I am inclined to hold that there is not in this case sufficient evidence derived from

the will of the testator, that there was an intention on his part that there should he

vesting before the trustees were directed to pay, and that, on the contrary, the

preponderance of evidence is against such intention.

Lord Fullbrton.—Though after the opinion just delivered I ought to gin

mine with some diffidence, I must confess I never had a doubt that the in

terlocutor of the Lord Ordinary ought to be adhered to. For I think that tbe

present case stands quite clear of all those specialties, which raised the difficulties

in tbe greater number of those questions concerning the vesting of legacies, which

have lately engaged the attention of the Court.

In the first place, I think that the true character of the rights of these parties

must depend exclusively on the deed of corroboration and alteration, dated the 2-1

of November 1832, affected in so far as it can by law be held to be affected, by

the later codicil of the 16th of August 1833. In ascertaining the true import of

these deeds, we can receive no assistance from the trust-deed and settlement of 7di

July 1830, and codicil of 22d January 1831, because the testator, by the deed of

corroboration and alteration of the 24th of November 1832, expressly revoked

those previous deeds in so far as regards the share of the residue now in dispute,

* The third clause of the last deed provides for the disposal of that share. " Thirdly,

with respect to the share or half of the free residue of my estate first directed to

be applie J in said trust-deed and settlement, and as altered by said codicil, I hereby
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still farther alter ihe destination thereof as follows." Mo then proceeds to direct No. 8f5.

the trustees in the term9 which have given rise to the present question ; and he
0 L ID lOilI!

concludes, "and for that purpose I herehy revoke the liferent provision in favour v,|jOBr'»

of the said Mary Kilgour and Alexander Kilgour, and the destination of the fee in Kilgour.

kroqrof their children, or the children of ray brother, John Kilgour, specified in

ilif vti<l codicil." All former directions then, in regard to this share of the resi

due, are extinguished. There is no room for the application of the principle, that

the whole deeds of the party are to he taken as forming one settlement. That

rale can only hold in regard to deeds which remain existing and unrevoked ex

pressions of his intention ; but here all the deeds prior to that of 24th November

1S32 are extinguished ; and it is upon this latter deed, and any subsequent deed

*hich may by law affect it, that the rights to the share of this residue must

depend.

2dly, With regard to the import of the third clause of the deed of 24th Novem •

w 1832, 1 really cannot entertain a doubt that it gave a vested right to Alexander

Kilgour from the moment of the death of the testator. The third clause follows

Mediately one containing various legacies, all directed to be paid " at the term

•f Whitsunday or Martinmas, whffll shall happen after the decease of the longest

iwtfnwand my said spouse." And I do not understand that the vi sting of these

faciei from the death of the testator is disputed. Now, the third clause is expressed

'kcily in the same terms, only that it is a share of the residue instead of a specific

»■»:—" With respect to the share or half of the free residue of my estate first

pod to be applied in said trust-deed and settlement, and as altered by said

■U hereby still further alter the destination thereof as follows—viz. I direct

'tfpoint my said trustees, out of the said share, to pay to the said Mary Kil-

'tlie sum of £200 sterling, and that in lieu of the foresaid liferent provision in

■ 'ironr: And I direct and appoint my said trustees to pay, assign, and dispone

f residue of the said share or half of the free residue of my estate, first directed

i applied as aforesaid, to the said Alexander Kilgour, son of my brother David

ur, for his own right and use, and that at thejirst term of Whitsvnday or

tinmas after the decease ofthe longest liver of me and my sitid spouse ; and for

I purpose I hereby revoke the liferent provision in favour of the said Mary Kil-

rand Alexander Kilgour, and the destination of the fee in favour of their chil

tlfu, or the children of my brother John Kilgour, specified in the said codicil."

I cannot conceive any terms more clearly indicative of a mere postponement of

sent, as distinguished from a postponement of a vesting of the right. It is a

tion to pay at a particular term, which, though not absolutely fixed in date,

tain to exist at one time or other ; and consequently there is no ground what-

r for converting this into a condition. For here, if the legacy is not held to

la morte testatoris, it must lapse altogether. It is not conceived in favour of

or any set of substitutes, failing Alexander Kilgour. . There is no person in

i favour it can be supposed that the vesting was suspended ; so that there is

niddle term between holding the legacy to vest, or holding it to be lapsed, as

ditioned on Alexander Kilgour's survivance of the liferentrix. This just brings

the case to the point where it must stand. Does a legacy or order to pay a sum

>t a future term certain to arrive, imply as a condition of the right that the payee

most survive the term of payment. For I do not see how the existence of the

unit affects the question. The trust had no other object than the protection of

rt» right* of the liferentrix. In regard to the legatee, the trustees were just the
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No. 83. holders of a fund, for which, from the period of the testator's death, they were bound

to account to the legatee, at a term postponed indeed, but certain to arrive. And

Kiigour'v. ' I must consider that direction as of itself sufficient to vest the legatee's right: be-

Kilgour. cause, agreeably to the ordinary rule of law, a postponed term of payment don

not of itself import as a condition of the right that the payee shall survive tlie

term. The right vests, though the time for enforcing it is postponed.

Accordingly when I put the question to the counsel, whether there was anyone

case in which it was held that the postponement of a legacy to one individual nntil

the death of another, rendered the vesting of the legacy.conditional on the s«ft-

vivance—I was answered very fairly that there was not. Indeed, in the only

question in which the point seems to have been raised, it was decided the other

way—I mean in one of the branches of the case Wallace v. Wallace. There the

direction to the trustees was—" After the decease of the longest liver of Die ami

my said spouse, I hereby appoint my said trustees to content and pay or assign,

and make over to the persons after named, the respective sums of money after

specified—viz. to Alexander Wallace, banker in Edinburgh, my nephew, the sob

of £1000 sterling." The words are almost identical with those used in this settle

ment ; and the Court found "that the legacy of £1000, left to Mr Alexander

Wallace, vested in him at the death of the testator Alexander Houston, and now

belongs to representatives of the said Alexander Wallace ;" and I never understood

that the authority of the judgment on this particular point of the case of Wallace,

has been in any degree shaken by any of the later cases, in which questions is to

the date of vesting have been determined. On the contrary, in tliat of Maxwell,

May 25, 1837, the same effect was given to nearly the same form of words ; and

that founded on the authority of the case of Wallace. And in all of the later »•»»« -

decided against the vesting, there were expressions employed in addition to, or ia

explanation of, the postponement of the term of payment, which the Court held to

imply in a sound construction of the deed, the testator's intention that the right sboald

not vest, or, in other words, that the right of disposal in the first-named legatee should

be withheld for the benefit of certain other objects which he had in view. Thus in

the case of Provan, January 14, 1840, the direction was after the death of the life-

rentrix, Mrs Jane Telfer, " to uplift and divide the principal sum among her chil

dren equally ; and in case any ofthem shall have predeceased, leaving heirs of

their bodies, the share of such deceased child or children to be paid to their heirs.'

The case of Johnston, June 9, 1840, was something of the same kind. There wa*

a direction to the trustees on the death of the liferenter, " to pay the sum of £500

equally among the children of the said Jean Wait ; and in case any ofthe childrtn

of my said sisters, Elizabeth and Jean, shall happen to die before their said parents

and leave children behind them, the respective shares of those so predeceasing shall

be equally divided amongst such children." In both of those cases the rights of

the children were held not to vest a tnorte testatoris ; but then the judgment of

the Court went upon the special terms of the provisions, which were held suffi

ciently to express the intention of the testator, that the disposable rights of the

children should emerge only when the power of division on the part of the trus

tees, and the number of the sharers were ascertained at the death of the liferenter*.

I do not think that those cases, or any of the others, touch, or were intended to

touch, the general proposition established in the case of Wallace, that a legacy to

be paid to one individual, after the death of another, does, unless controlled by
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indications of a different intention in other parts of the deed, vest a morte testa- No. 83.

torii, notwithstanding the postponement of payment.

Sdly, If each be the true import and effect of that clause of the deed which Ki|'r'T_

creites the right, I do not think that the character of the right is affected by the Kilgour.

codicil of 1833. By that codicil the testator directs the trustee to make over the

boosehold furniture to his spouse and liferentrix, and to pay such legacies as she

■ivleare, not exceeding £600, " out of, and before dividing the residue of my

Mate.'' Now, there is here clearly a power given to the liferentrix to diminish

tie residue, but it does not appear to me that that can be held to affect the right

of toe legatee as dating from the testator's death. That right was the right to

demand from the trustees, on the death of the liferentrix, an account and payment

if one-half of the free residue of the estate ; and that right I consider to have

tnted in Alexander Kilgour from the death of the testator, arid to have been

tnnsaiksible to his disponees. And although, by the nature of the codicil, and

lie exercise of the faculty given to the liferentrix, the result of that accounting

■tight have been affected, and the residue diminished, still there was nothing in

tbt which affected or impaired the character of the right conferred on the legatee,

half of the residue by the original settlement. I think the case is exactly

in a legal point of view as if the testator had inserted among the legacies

(J of 1832, " such further sums as my widow, the liferentrix, shall leave

nil to the amount of £600 ;" and then proceeded and directed the residue to

to Alexander Kilgour at the death of the liferentrix. The circumstance

possible diminution of the amount of the fee at the discretion of a third

does not affect the vesting of the fee subject to that variation of amount,

tag can so clearly illustrate that as the decisions pronounced in the caseH of

'right v. Dallas, and Marchbank's Trustees, respecting the rights of children

particular sum vested in trust, with a power of division conferred on the fa-

or mother. In those cases the right of each child was found to vest, and con-

tly to be transmissible, though the amount was variable, in a very wide

indeed, at the discretion of the father or mother. Upon the whole, then, I

clearly of opinion that the Lord Ordinary's interlocutor ought to be adhe-

to.

hd Jeffrey.—I am of the opinion last delivered ; and though I regret that

should be any difference of opinion, I am the less disturbed by it here, inas-

as this belongs to a class of cases in which we are not determining abstract

pies of law, but applying principles of a very loose kind to the circumstances

particular cases. But for that difference of opinion, I should have thought this

of the clearest of the class to which it belongs. Looking to the cases, I think

almost all the considerations which separatim have been held to import vesting,

:ur here, as to the half of the residue given to Alexander and Mary Kilgour.

regard to the other half, though no doubt from it being left to survivors at

end of the liferent, vesting was postponed, yet it is remarkable, that the persons

ed as the children who were then to take, amount to no fewer than ten in num

ber; so that there was scarcely any chance of the bequest lapsing in that family.

,t view, one quite understands that the testator took his risk, which was next

thing, of intestacy with regard to that half. Therefore I scarcely think it an

ition to what would otherwise appear to have been the enixa voluntas of the

or, to make a vested settlement of his whole succession. In that view, every

J
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No. 83. thing concurs to imply an intention of vesting. First, the only alternative is that

"~~J of taking the whole as vested, or leaving the part iii question to go to an unknown

Kiig.ur v. heir-at-law. Then there is no destination over, but a destination to Alexander

Kii^ur. Kilgour, a favoured person, only. And, finally, you have a great number of special

legacies, and the precise words of liferent and fee, which, when a trust is created,

are generally held to vest the right in the liars, simul ac ttemel, with that in the

liferenters. i hold it to be impossible to sepaiate i lie condition of the legary now

in question, from that of the other special legacy to Mary Kilgour. But if these

are held to be in pari casu, it does appear to me to throw a strong light on the

question of intention, which alone we are now considering. There is a special

legacy, and then the residue is given to Alexander Kilgour.

After what has been stated by Lord FullertOD, in which I entirely concur, it is

not necessary for me to go into the principles or cases. It is fixed that mere post

ponement of payment does not affect vesting. I shall make only one remark as

to the effect to be given to the last codicil, giving the widow power to diminish

the residue to the extent of £600. That power creates a risk of the amount of the

residue being diminished ; but does not affect the question of vesting. The amend

must always be uncertain up to the period of distribution. It is liable to be di

minished, or even extinguished, by the failure of investments, burning of house*

falling of stocks, and various other contingencies. Personal estate is always ex

posed to these risks: And this is adding just one more to the category, or list of

casualties—to the chapter of accidents, in short, to which all residues are exposed.

Therefore, on the whole, I entirely concur in the view first given, and in that

of Lord Fuller ton.

The Court adhered, and remitted the case to the Lord Ordinary, with

power to decide all questions of expenses.

Lamont and Newton, W.S.—A. P. Scotland, S.S.C.—Thomson, Elbe*, and Bias, W.S.

—David Douglas, W.S.—Agents.
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James Clelland, Pursuer.—Maitland. No. 84.

Mrs Ann Baillie or Weir, Defender.—Penney. Feb. 18 is 15

('It il mil v.

Process— Transference—Succession.—Decree of transference refused to be pro

nounced against the widow of a deceased defender, who had received a liferent of

his heritable property and a bequest of certain moveables, his heir and executor

taring both entered to his succession respectively.

The late William Weir died proprietor of the lands of Shottsburn, and Feb. 19, 1845.

was also possessed of a valuable lease under the Duke of Hamilton, cur- 2d d (>m

rest till the year 1858, of the farm and inn of Shotts, with the right of Lord Wood,

levying customs at the Shotts market. He also left moveable property

to a considerable extent. By special deed, Weir bestowed upon Mrs

Ann Baillie or Weir, his widow, the liferent of the lands of Shottsburn,

the event of her remaining unmarried ; and also bequeathed to her, in

kiriute property, all his household furniture, bed and table linen, silver

plat*, china, and plenishing in his house at the time of his decease.

in Weir, brother of William, took up his heritage as heir, and his

. Mrs Mary Weir or Fleming, confirmed executor, and gave up an

?otory of effects to the value of about £1400, the inventory including

uWiousehold furniture and moveables bequeathed to the widow.

An action at the instance of James Clelland was in dependence against

"iil.am Weir at the time of his death. Clelland then brought a trans

ience, in which he called Mrs Ann Baillie or Weir, the widow, and

»hn Weir, as " executors decerned and confirmed, or heirs served and

'toured to the said deceased William Weir, at least as lawfully charged

to enter and confirm heirs and executors to him within forty days, con-

mi to Act of Parliament ; or as having accepted of a deed left by the

deceased with the provisions therein in their favour, and intromitted with

lie property, heritable and moveable, which belonged to him ; or as

lerwise representing him on one or other of the passive titles known in

law."

Decree of transference was of consent pronounced against John Weir ;

Mrs Weir, the widow, objected to the process being transferred

against her.

Clelland, the pursuer, pleaded;—

The defender, as sole disponee of her late husband, and having un-

joalifiedly accepted of the disposition and settlement granted by him in

favour, with the whole property and effects thereby conveyed, and

ing otherwise intromitted with his moveable estate, has no ground for

vosino- the conclusions of the action of transference—more especially

ring that the pursuer's debt against the deceased exceeds in amount
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No. 84. the value of all the property, both heritable and moveable, that belonged

c .liand v. 2. The defender, while she accepts and abides by her late husband's

B.iilie. conveyance in her favour, and holds possession of his property, is bound,

as one of his representatives, to take upon herself a liability for his debts,

to the extent and effect, at least, of having the original process, in depen

dence at the time of his death, transferred against her in statu quo.

3. The defender is bound to submit to decree of transference being pro

nounced, as above, or to renounce the succession conferred upon her by

her late husband's disposition and settlement.

Mrs Weir gave a minute into process in the following terms :—" That,

in the event of the action being dismissed as against her, she was willing

to hold that any verdict and decree to be obtained by the pursuer against

the executor and heir of her late husband, in the original action now

sought to be transferred, should, in any question with her, be conclusirc

as to the amount of the pursuer's debt against the estate and representa

tives of her deceased husband, reserving all questions as to her liabifey

as a beneficiary of her husband, and the extent of that liability ; and fur

ther, that, in the event of the pursuer obtaining such decree, the sail

defender should not object to any accounting competent to the pursuer to

ask for the proceeds and profits of the portion of her husband's estate

possessed by her, on the ground of the same being fructus bona fide per-

cepti et consumpti, but reserving to her all other lawful defences.

She pleaded ;—

1. The defender, Mrs Weir, not being the legal representative of her

deceased husband, this action of transference is incompetently and impro

perly directed against her. There is no legal warrant for compelling a

mere legatee or party having a special provision, far less a creditor of the

deceased, (as the defender, as his widow, truly is,) to assume the place

and liabilities of defender in a transference.

2. Even supposing that the defender were liable to the creditors of tie

deceased in quantum Iucrata, yet this would be a mere subsidiary liability

to that of the legal representative, and would not warrant the defender's

being called, along with the representative in the transference, as a pro

per defender therein. The defender has satisfied every legitimate interest

on the part of the pursuer, by agreeing to hold any decree which may be

obtained against the legal representatives as a conclusive constitution of

the debt.

3. In any view, the pursuer is not entitled to decree against the de

fender, in the general terms concluded for in the summons.

The Lord Ordinary " assoilzies the defender, Mrs Ann Baillie or

Weir, from the conclusions of the action, and decerns; and finds her en

titled to expenses." *

* " Not it.—In the circumstances, the Lord Ordinary does not think there i*
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Clelland reclaimed. No. 84.

Feb. 18, 1*45.

Lord Medwtn.—I concur in the view, that we are not to take into view the Clelland v.

minute lodged by the widow. If the pursuer is entitled to have the action Baillie-

which he raised against her husband transferred against her as a joint defender

vith his heir and his executor, any thing she undertakes by that minute will not

deprive the pursuer of his right. Indeed, I do not see that, she gives up any thing

lijf it, except the right to urge a plea I should think not very pleadable ; for, if

the debt has been constituted against the representatives of her husband, doing

their duty to resist the demand when they come against her, I do not see that

she could object to the constitution of the debt, if unjust. We have thus the

inked case to dispose of, whether, when a defender has died pendente processu,

the pursuer is entitled, besides having the process transferred against the heir and

abo executor of the deceased, if these are different persons, both having taken benefit

fcy his succession, also to have it transferred in the same process, and at the same

.I'jjainst his widow, to whom he has given a liferent of part of his heritage,

to terminate, however, on a second marriage, and a gift of his household furniture,

and even putting her in front as the principal defender. She avers that this life

rent is not of greater value than her legal provision ; and, at all events, as the heir

bss succeeded to a valuable lease, current till 1858, and the executor lias given up

the moveable succession at £1400, these are the legal representatives of the de-

«aie4,who are liable in the first instance ; and it is only after they have been dis-

rwri, and in an action founded on other media, that she can be called upon for

fanaeat of the surplus remaining unpaid. The deceased has not disinherited his

•a'r, nor has he named another as executor, leaving his property to an heir of pro-

■jJM. It might be competent to obtain a transference in such a case against the

eir of provision. But it is quite new to me, that where there is both an heir and

ator, and a transference raised against them, and both admitting succession

intromission and liability, that transference is also sought us in this case

st another, «' as having accepted of a deed left by the deceased, with provi-

therein, in her favour." The widow is not an beir, nor by this deed made

the is a mere liferentrix ; even heirs are liable in a certain order for the debts

their predecessor, and the heir of line must be discussed, unless in regard to

ations regarding a particular subject, or which are specially to be paid out of

my ground on which the pursuer can insist in a transference, in the manner and

lo the effect concluded for. And although the concessions made by the defender

in the minute lodged by her might not be sufficient to prevent decree of transfer-

Race being pronounced, were the pursuer otherwise entitled to it, the Lord Ordi

nary has the less difficulty in assoilzieing the defender, when he considers the terms

of that minute, by which the defender not only removes the possible inconveni

ence which the pursuer alleges he might sustain by the defender afterwards at

tempting to question the validity of any decree of constitution that might be ob

tained by him—the defender agreeing that, whatever decree shall be pronounced

hi favour of the pursuer iu the original action, shall, to all the effects of a decree

of constitution, be binding on her—but also states that, in any claim of account

ing against her for the proceeds and profits of the property made over to her,

winch might follow on such decree, she will not defend herself on the ground of

the same being fructns bona fide percepti et consumpti."
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No. 84. it. She can only be liable subsidiarie, and after the other parties have been dis-

' cussed, and the property taken up by them exhausted. Suppose no action bad

( IHl.nd v. ' ',e''n ra'se(l ln *he husband's lifetime, could the pursuer have raised an action

liailiie. against his widow for his debt as a lucrative successor, when he bad both an beir

and executor intromitting with his property, and liable for his debts. I humbly

think his action would not be well laid, and that he would be obliged to call the

representatives of his debtor, and constitute his claim against them. If they were

unable to pay, he might have a claim against the widow, in so far as she could not

protect herself as a creditor of her husband, but this only by ulterior proceedings.

Now, can the pursuer have any higher right when he wishes to transfer the action

raised against the debtor against his representatives, who have succeeded, and do

represent him. When he brings them into the field, and the action is transferred

against them, he has got all he is entitled to ; he has in the field those qui sustinent

personam defuncti, with his property disposable for his creditors. Bat here the

pursuer not only insists upon having the widow also in the field, who does not

represent the deceased, but places her in front of the battle. She is first called;

she must fight not merely her own liability, so far as her bequest may exceed her

legal provision, or what it might be competent for him to settle on his widow,bt

be at the expense of defending the process throughout. The pursuer may use dili

gence against her in the mean time, and, if he obtains decree against her as a joist

defender, be may cause her to pay the whole claim and the expenses of process,

without discussing the legal representatives of her husband, and leave her to seek

her relief by a process against those who were the true debtors. This, I think, is

contrary to any proper system of pleading, and I must be of opinion that it is not

supported by any authority in our law.

Lord Moncreiff.—I am of the same opinion. I can see no trace of a right

to transfer against this special disponee. We have here both the heir and executor

who have entered, and the pursuer persists in bringing a mere liferentrix into the

cause. She is not an heir of provision. It would be a dangerous precedent.

Lord Cockburn.—I am of the same opinion. There is no authority for

bringing a person into the field who is not a representative. She is neither beir

in heritage nor in raobilibus. Though not a legatee in form, she is quoad hoc in

substance. She does not represent the deceased.

Lord Justice-Clerk.—I will not differ, although I think there are more

difficulties in the case than have occurred to the rest of the Court. I should give

more effect to the fact, that a party is a special disponee of the heritage, and to

far from seeing danger in the course proposed by the pursuer, it seems to me to

be consonant to justice, and to save expense, and prevent the disponee making

away perhaps with the only fund for payment.

The Court adhered, with additional expenses.

WoTHERsrooN and Mack, W.S —Clason and Ci.ark, W.S Ag«nta.

Authorityfor Pursuer.—Erskine, III. 8, 51.
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John Chanter and Company, Pursuers.—Rutherfurd—Moncreiff. No. 85.

William Thoms, Compearer.—Sul.-Gen. Anderson— G. Dundas. poh 20"1845

Chmiier v.

Procesi—Compearance.—Where the defender in a reduction had consented to Dm''

decree being pronounced in terms of the libel, rather than incur the expense of a

jnry-trial,—Circumstances in which the Court refused to allow a party having an

interest to support the deed under challenge, to appear and defend the action.

Peter Borrie, of the Tay Foundery, Dundee, entered into a contract Feb. 20, 1845.

with Messrs John Chanter and Company, by which he engaged to fur- „ JT^~

nish them with six locomotive engines by a specified time. William T.

Thoms came under an engagement as cautioner for Borrie, for the deli

very of three of these engines on board of a vessel bound for London.

Some differences arose between Chanter and Company and Borrie, as to

tbe manner in which the latter had implemented his part of the contract,

with regard to the completeness of the engines, and the time at which he

had delivered them ; but a deed of agreement, by which all these disputes

were nettled, was subsequently entered into between them. Chanter and

Company having thereafter brought an action of payment and damages

foruon-fulfilment of the contract against Borrie, and also against Thoms

tie cautioner, the defenders founded upon this agreement as excluding

lie action. To obviate this plea, Chanter and Company, pending the

action of payment and damages, brought an action against Borrie for the

purpose of leducing the agreement, on the ground that the agent who

had acted for them in making the arrangement, had exceeded his powers

Thoms, who had not been a party to the deed, was not called as a

defender.

After a record had been prepared in the action of reduction, and issues

adjusted, and the cause had been set down for trial, a joint minute of

compromise was given in for Borrie's trustee, (he having in the mean time

been sequestrated,) and Chanter and Company, in which the former stated

that he was willing, under certain conditions, that decree should be pro-

noanced in terms of the libel, rather than incur the expense of going to

trial; and the latter having consented to the above, craved the Court to

pronounce decree of reduction accordingly.

Upon this Thorns appeared In the process, and gave in a minute,

stating, that in his record in the leading action of payment and damages,

he had founded upon this agreement, his interest to support its validity

being, that if it were found to be a valid and subsisting deed, it settled all

the questions between the principal parties, and had consequently the

effect of relieving him as cautioner; that the proposed compromise would

thus seriously affect his rights and interests, and he had been advised that

 

2 G
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No. 85. the reasons of reduction were ill-founded ; lie therefore craved the Court

Feb 20~1845 t0 w'tn'10'^ interposing its authority to the minute of compromise, and to

Ch*nter v. allow him to sist himself as a defender, in order that he might support the

nomj. validity of the deed of agreement.

< Lord Medwyn.—My difficulty is this, whether this cautioner, not being a

party to the action of reduction, can be affected by what is done between these

parties. I think we must pronounce decree of reduction, but I think there ought

to be some reservation of his interests.

Lord Moncreiff.—I do not think that we have any thing to do with thai.

We have nothing but this application before us. If lie is entitled to have his in

terests protected, the law itself will reserve them for him.

Lord Justice-Clerk The first question is, whether this party can compear.

If he cannot, I do not think he is entitled to nsk any qualification of the deem.

Let us see what his interest is. The leading action is one by Chanter and Com

pany against Borrie for non-fulfilment of the contract, and against Thorns under

his guarantee. This agreement, which Thorns seeks to support, is not an act done

by Chanter and Company before the period for fulfilment of the contract; itvu

not entered into till after that date. Both of the defenders found upon this agree-

ment. Chanter and Company then bring a reduction. They do not make Thorns

a party to this action, although certainly they were aware that he had stated a pl*«

founded upon the agreement. Neither does Thorns then propose to sist himself.

Indeed when Chanter and Company, after the bankruptcy, propose to him to con

sent that the verdict to be obtained in the reduction should be held as binding 01

him, he does not agree to the proposal. He refuses to become a party, and having

taken this course, and having left the case in the hands of Borrie's trustee, he now

wishes to appear and plead his interest under the agreement. I think it is too

late for him to come forward now. It would be a bad precedent to allow a party

to appear in these circumstances. I think that we must pronounce a decree of

reduction, and allow the decree to be used according to its effect in law.

Lord Medwyn.—All that I was anxious for was, that his interests shonld I*

reserved entire from the effect of this private compact. But it is clear that he

cannot appear.

Lord Cockburn concurred with Lords Justice-Clerk and Moncreiff.

The Court accordingly pronounced an interlocutor, reducing in terms of the

conclusions of the summons.

Bills and Ci'thbertsok, W.S.—S. S. Ducat, W.S.—Agents.
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Thomas Hutchison and Others, (Armstrong's Assignees,) Pursuers. No. 86.

—Rutherford—Penney. Feb. 21^845.

The National Loan Fund Life Assurance Society, Defenders.— Hutchiwn t. ;

Sol.- Gen. Anderson— G. Grant. National Loan

Assurance

Society.

Insurance— Warrandice—Process—Issues.—The proposal for a life insurance

ioi! relatire declaration, which formed the basis of the contract in the policy sub

sequently granted, contained a declaration that the party had no disease, or symp

tom of disease, and was then in good health, and ordinarily enjoyed good health,

id that no material circumstances or information touching health or habits of life,

till) which the insurers ought to be made acquainted, was withheld:—Held that this

uponrd a warranty only to the effect that the declarant was and had been, ac-

cording to her own knowledge and reasonable belief, free from any disease, or

irspiom of disease, material to the risk, and did not import a warranty against

U) latent imperceptible disease that could only be discovered by post mortem

Kamjtion, or from symptoms disclosing themselves at an after period of

tint

Is April 1843, Mrs Armstrong, Leith, effected an insurance upon her Feb. 21, 1845.

lift f«r £199, 19s. with the agent in Edinburgh for the National LoanlsT jjITIgIOK

find Life Assurance Society of London. She died on 28th October Lord Wood.

Wwing, having assigned the policy to Thomas Hutchison and two

*ies. These parties raised action upon the policy against the Insur-

sce Company, who defended upon the ground of breach of warranty on

■ part of the insured, alleging that, at the date of the insurance, she

b of intemperate habits, and labouring under disease of the liver, which

mlted in dropsy, of which she died.

This being denied by the pursuer, the case was sent to the issue-clerks,

io returned the following issues :

" It being admitted that, on the 4th April 1843, the defenders granted

i policy of insurance, No. 5 of process, whereby, in consideration of a

tain premium, and on certain conditions therein set forth, the defen-

* agreed to pay to the executors, administrators, or assignees of the

I Mrs Ann Paton or Armstrong the sum of £499, 19s. after her death,

I that the right to the said policy is now in the pursuers, as assignees

he said Mrs Ann Paton or Armstrong :

' It being also admitted that, on the 28th October 1843, the said Mrs

i Paton or Armstrong died :

Whether the defenders are indebted and resting-owing to the pur

's the said sum of £499, 19s., contained in the said policy, or any
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No. 86. part thereof, with interest thereon from the day of February

F.b. 21, 1845, 1844-

Hutchlnin *. " Or,

National "»n ,< Whether, by fraudulent misrepresentation, or undue concealment as

Society. to the health or habits of the said Mrs Ann Paton or Armstrong, the de

fenders were induced to grant the said policy ?"

The defenders were dissatisfied with the counter-issue, and proposed

i the following instead :—

" Or, Whether, on the part of the said Mrs Armstrong, there was a

breach of the conditions on which the said policy was granted, or by frau

dulent misrepresentation, concealment, or non-communication of infor

mation touching the health and habits of the insured, the defenders were

induced to grant the said policy?"

The Lord Ordinary made avizandum with the record (unclosed) and

issues to the Court, who remitted back to his Lordship to hear parties

further on the first two pleas in law maintained by the defenders. These

pleas were as follows :—

1. Mrs Armstrong, in whose right alone the pursuers stand, undertook

a legal warranty that the statements and allegations contained in the

proposal, declaration, and relative documents, were true, by agreeirii,'

that they should form the basis of the contract between her and the de

fenders.

2. The policy libelled is void, in consequence of a breach of this war

ranty.

The statements, the legal import and extent of which formed the ques

tion between the parties as to the terms of the issues, were contained in

the answer to the tenth query in the " proposal for insurance," a printed

form of the society, and in the declaration by the insured appended

thereto. The query was—" Has the party an habitual cough, or any

disease or symptom of disease?" and the answer was " No." The de

claration appended was in these terms :—

" I do hereby declare, that the age of me, the above-named, does i» I

now exceed forty-three years ; that I am now in good health, and Ho <*"

dinarily enjny good health ; and that in the above proposal I have n"!

withheld any material circumstance or information, touching the pat r:

present state of health, or habits of life, of me the said Ann Armstrong

with which the directors of the National Loan Fund Life Assurance >>u

ciety ought to be made acquainted. And I do hereby agree, that thii

declaration and the above proposal shall be the basis of the contract he-

tween me and the said society ; and that if any fraudulent or untrue allf
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Ration be contained herein, or in the proposal, all monies which shall have .No. 8

been paid on account of such assurance shall be forfeited to the said so

ciety, and the policy void.—Dated this '28th day of March 1843. Hutchison

" Ann Armstrong." Nati"n81 ]

'• Witness—John Henderson."
Assurance

Society.

The policy recited the proposal and declaration, and contained this

provision :—

" Provided always, that in case any fraudulent or untrue allegation be

contained in the said recited declaration, or in the proposal therein refer

red to, or in any of the testimonials or documents addressed to and depo

rted with the said society in relation to the said assurance, then this po-

Ecy vhall be void, and all monies paid thereunder shall be forfeited to the

laid society."

The statements as to health, the pursuers maintained, amounted only

Ui this, that the insured was free from any apparent or sensible disease,

or symptom of disease ; while the defenders, on the other hand, maintain-

that they amounted to an absolute warranty, not only that the insu-

had never felt herself to be affected with any complaint, or exhibited

my symptom of complaint requiring to be disclosed, but that, whether

felt or not, no disease in any form existed in her constitution ; and con-

Jed that they ought to be allowed an issue, under which they would

entitled to a verdict,* upon proving that, at the date of the insurance,

disease existed in the constitution of the insured, whether she knew,

could possibly have known of it, and whether it had the effect of

lorrening her life or not.

The Lord Ordinary ordered minutes of debate, and made avizandnm

jerewith to the Court, issuing the subjoined note.t

* The authorities for the parties will be found at the end of the report.

\ — Note.—The state of the proceedings is so far explained hy the mterloca-

irs of 19'h March, and 12th and 18th June, 1844. It is only necessary to add,

the record was afterwards closed on the 5tli July, and that it was considered

<e advisable that the argument of the panics upon the question raised by the

fenders on the warranty in the contract of insurance should be put into writ-

This has been done, and the Lord Ordinary now reports the case to the

Jourt.

■ One thing is quite clear, that in determining the question of law, which it was

louche should be decided before the trial, with a view to which the issues for-

lerly reported were prepared, the Court cannot be in the slightest degree influ-

>nced by the consideration thrown out by the defenders, that insurance companies

not in the custom of taking objections to payment of a policy on the ground

■lit deviations from the statements or declarations embraced by the warranty

on which the contract is fouuded, and that it is only where they have reason to

•oppose that there has been some degree of fraud or improper practice in effecting

-urance, that they avail themselves of the strict rules of warranty in resisting

compliance with a demand for implement. Whatever may he the leaning of in-
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No. 86. Lord President.—If I thought the view pressed by the Insurance Company

was the law, I should say there was an end to all life insurance in time to come.

r h. 21, 1845. '

Hutchison v.

National Loan — " " ~~ ■

AsiarattM

eurance companies to liberality in dealing with claims upon them, the Court, in

deciding whether the plea on which the defenders rely be well founded or no;,

must look only to what the principle contended for by them, in point of Inn,

would go, and what it would give them a right to, and not to the way iu wliicl

they might be disposed to act upon it.

" The present ca8e, in so far as now brought before thp Court, relates entirely

to a question of law arising upon the warranty iu the contract which was entered

into with the defenders.

" It will lie observed, that there is no point raised with respect to the law ol

the contract in the matter of warranty, where, in answer to u general query—such

as, ' whether the party whose life is insured has any disorder tending to sliorti-n

life '—the party has made a false statement, either in the knowledge of its un

truth, or without excusable ignorance of its untruth, where, in answer to such

query, or contrary to the terms of the declaration, the party has withheld, eitbrr

wilfully, or by negligence, or inattention, or from an innocent belief it may In,

that they were unimportant, facts which the insurers allege ought to have,

communicated to them, and the statement of which, in the one case, or tin im-

communication in the other, they contend infers n breach of warrnntv. In ttne

cases, it is not disputed that it must be left to the jury—with such directions si

the Court may think necessary—to say whether the facts releired to were of nidi

materiality, that their suggestion or suppression ought to vacate the policy.

" Further, there is strictly no point here raised with regard to the legal rth

applicable to the case, where, in reference to any of the specific things made ity

subject of special enquiry, and receiving a special answer by the insured, (as, !«

instance, in relation to the particular diseases mentioned in query i) oi the pro

posal to which the declaration refers,) an untrue answer shall have been returned

not only not knowingly, hut in excusable ignorance of the real state of the tart

The law as to this may bear upon the law of the matter actually presented fords*

posal, hut that matter itself is wider in its scope, and affects more extensively tbl

rights and interests of parties under contracts of insurance on lives.

" The tenth query in the proposal for insurance on the life of the late Mrt

Armstrong is, ' Has the party an habitual cough, or any disease, or symptom ol

disease ?' The answer is, ' No.' Then, in the declaration appended to the pro]

posal, Mrs Armstrong declares, inter alia, ' that I am now in good health, and do

ordinarily enjoy good health ;' and it concludes as follows, ' and I do hereby sens

that this declaration and the above proposal shall he the basis of the contract be

tween me and the said society : and that if any fraudulent or untrue allegation \t

contained herein, or in the proposal, all monies which shall have been paid on ac

count of such assurance shall he forfeited to the said society, and the policy void.'

In the policy issued upon this proposal and declaration, the declaration i« em-

bodied, and amounts, it is said, to a conditional warranty, which must be

strictly true or complied with, and upon the truth of which the whole contract

depends.

" The defenders allege that there has been a breach of the warranty thus un

dertaken by the insured. And, without going into the details,, it will be found

that their plea upon the warranty results in this, that if it shall he proved that, it

the date of opening the policy, Mrs Armstrong was not healthy, or free from dis

ease, but was affected by a particular disease, (not being, however, one of thosr

particularly mentioned, and in regard to which a special query was put and answer

given,) this amounts in law to a breach of warranty, although, to all appearance,

and so far as her knowledge went, she was at the time in perfect and robust

health, and had no disease whatever ; and, although there may have been no ne
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Bat I conceive that the doctrine of warranty is pushed by them to an extrava- No. 86.

pot length. Though there are equivocal expressions in the authorities, I think

Feb. 21, 1845.

Hutchison t.

National Loan

Assurance

ffeence or want of attention to render her actual ignorance inexcusable, the din- '

ease alleged to have existed never having exhibited itself, and being, while present

in the frame, entirely undisrernible to all ordinary, or even the most skilful obser-

ration. The plea of the defenders seems truly to amount to this, and it is upon

it—with certain qualifications (to be immediately adverted to) as to the nature

Mil extent of the disease, which the defenders seem to be disposed to admit may

till be left to the jury, under the direction of the Judge who tries the cause—that

the opinion of the Court is desired ; and it is impossible to disguise that, what

ever may be the difficulties involved in it, it raises a point of immense import-

acre to all those interested in life insurances, taking it apart, as it must be taken,

rWtm the feelings of liberality by which insurance companies may generally be in-

in settling claims made upon them.

" The doctrine of warranty, as it seems to be recognised in England, is a very

rictaml stringent one. Warranty, it is said, is a condition precedent, and whe-

tr the thing warranted was material or not, whether the breach of it proceeded

om fraud, negligence, misrepresentation, or any other cause, the contract is bind-

bjif the warranty be complied with, but not otherwise; and, in the compliance

•ilk warranties, there is no latitude to, no equity; the only question is, has the

tlnKwirranted taken place or not?

Holding this to be the doctrine generally, the question is, how and to what

efi*t it operates in its application to the present case ?

'Its-ill he kept in view, that the defenders, in relation to the general warranty

> to tbe party having any disease, or symptom of disease, and being in good

Kind ordinarily enjoying good health—which, they contend, applies to un-

tawnand entirely latent diseases—explain that the warranty must be taken in a

RbaMe sense ; that in that sense the statement of the party must be true, and if

j there is a breach ; and that, according to that reasonable sense, ' any disease

"ymptom of disease,' in the above query, is to be held 'to mean any disease

h:ch would tend to shorten life, or to make the life of the partv insuring not an

irage risk, or not an insurable life, on the ordinary rates of premium.'—Defen

ders' Revised Case, p. 29.

Tlseeni9, indeed, to be clear, upon the English authorities, that a general war-

>tya« to health, or having no disease or symptom of disease, in those cases to

oh it applies— (whether it does apply to the case of an ordinary latent disease

be point here in dispute)—is sufficiently true, if the party be in a reasonable

•■"f health, arid not labouring under any disease tending to shorten life, that

disease which has in general that tendency, so that the party's life may be in-

<i on the common terms for a person of his age and condition, and not any

rder, however trifling, with which the most healthy may occasionally be aff'ect-

; for although, in one sense, every disease may tend to shorten life, and no per

is without the seeds of some disease in his frame, no policy could stand were

mere existence of either to be held to be a violation of the warranty, inferring

voidance of the contract. But the warranty has not received that construc-

n, which has been considered to be contradicted by the plain meaning of the

es entering into the contract, whose intention must be found out by reference

I subject-matter. Marshall on Insurance, p. 70 ; Ellis, p. 107 ; Willis, 2

ark*, 660.

If, then, the part of the warranty referred to applies at all to latent diseases,

not every disease, but only a disease of the description which has been ex-

ied, which will make a breach of the warranty ; and it thus appears, that the

ranty is so far subject to construction, and to the principle of construction,

it is to be taken in a reasonable sense. In this there is no departure from the
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it is impossible that it could be meant in any of them to he laid down, that what

is called a warranty in regard to the person effecting an insurance, is more thai

strict doctrine of warranty. It only grants what is perfectly consistent with that

doctrine, that the statements in the proposal and declaration, with regard to health

or disease generally, are open to construction ; and that, according to a sound

construction of them, with reference to the subject matter, the warranty undertaken

is no more than a warranty to the above effect. And that being the case, it ii

equally true that the plea of the pursuers upon the warranty, by the foresaid state

ments in the proposal and declaration, that it does not extend to entirely latent

diseases, does not import a repudiation of the legal doctrine of warranty, or that

what is warranted must be literally and strictly fulfilled. It only raises a question

upon the true meaning of the contract, and the extent of the warranty, which l>y

these statements is undertaken.

" If a disease having the effect mentioned, that is, tending to shorten life in the

sense in which that is understood in a contract of insurance, or having an influ

ence upon the value of the life of the party insured, which would affect the terw

of the contract, or preclude its being entered into, he proved, to the satisfaction of

a jury, not merely to have existed at the date of the policy, but to be in operation,

in such a way that the party must either have had actual knowledge of it, or nail

in law be held to have had knowledge of it, it cannot be disputed that a breach of

the warranty would be incurred. But the defenders contend that the warranty it

to this extent, that if a disease of the nature, and having the influence upon the

value of the life of the party insured above mentioned, existed at the date of tht

policv, the warranty is broken, notwithstanding that the disease was not the caote

of death, and was absolutely and most innocently unknown, being one of an en

tirely latent kind, although it may have been silently doing its work upon the

constitution, so that all that is to be left to the jury is its existence at the date of

the policy. The pursuers, on the other hand, contend that the warranty, accord

ing to a sound construction, does not comprehend, and is not broken by exigence

of, a disease of the above description, and having the effect mentioned, if it wast

disease which had never exhibited itself, and which was not only not known to the

party, but of which—there being no cause to give a knowledge of it—the party

was not only actually but innocently ignorant.

" Tliis being the state of the question, the whole matter turns upon the rele

vancy of a statement and offer of proof in relation to the bodily condition of the

party insured, as respects disease or health at the date of the contract—which con

tains no averment of knowledge, or inexcusable ignorance equivalent to knowledge,

by the party, of the alleged disease or state of health—as a ground on which the

contract can be found to be voided, in respect of a breach of the warranty under

taken by the insured by the answer to the last portion of query ten, and the de

claration that the insured was then in good health, and ordinarily enjoyed good

health.

" Now, holding that in construing the warranty, the intention of the parties

must be found out by reference to the subject-matter, it is difficult to Bee how the

declaration of the party insured, that ' 1 am now' (that is, at the date of the po

licy,) ' in good health, and do ordinarily enjoy good health,' can be held to import

a warranty or undertaking by the party that he is free not only from anv disease

which has positively affected his health, but from any latent disease tending to

shorten life, although it has never sensibly affected his health ; and that the de

claration must be true in the latter sense in order to support the policy. Such i

declaration, it is thought, in its natural and obvious meaning, imports an answer

to an enquiry capable of being answered by the party at whom it is made; and,

therefore, has reference to the apparent and known condition, present or past, of

the individual as respects his actual enjoyment of good or bad health, or to hu
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positive experience in regard to health, and not to the possible existence of some Suciety.

disease, which, however injurious in its character, has had no perceptible influence

upon the health, or no influence which can impeach the truth of the declaration—

applying it to the feelings and experience of the party—that he is in good health,

and ordinarily enjoys good health. To extend the warranty undertaken by such

a declaration, so as to make it embrace the latter case, would be an excessive

stretch of its meaning, if, indeed, it will by any violence admit of that meaning

being put upon it. But the defenders are not in a position to entitle them to ask

that the warranty shall receive any strained construction against the insured. If

they meant the declaration to be made in the sense which they seem to contend

il tears, they ought to have taken care, that by 'he words used no doubt of their

waning was left.

"But to the query, ' Has the party an habitual cough, or any disease or symp

tom of disease ? ' Mrs Armstrong answered ' No.'

"It may be that where the non-existence of a particular disease, or the non-

uisience or existence of a particular thing, which must eithrr be known to the

«; insured, or the knowledge of which, from its nature, he may be supposed

her to have or to be able by due enquiry to obtain, is made a condition of the

wtrict, there will be a breach of warranty voiding the contract, if the statement

uttparty in relation thereto be not strictly and literally complied with, without

•rtiuthe materiality of the disease or tiling, as affecting the terms of the ron-

wto the views on which they may have been introduced. It may be enough

"rime the insurers, that, as a condition precedent, the statement had not been

W by the insured. Some of the English authorities, however, seem even in

■leases to recognise a certain relaxation of the severity of the rule; that is,

/recognise the admission of the consideration of whether the variance in fact,

"a the thing as stated in the proposal or declaration, is such as be at all substan-

al, or of any moment, with reference to the matter on which information was

I I'V or given to the insurers.

" iiut be that as it may, it is a grave question whether, in the case of a state-

nt in regard to a disease speciflcally mentioned, and still more in the case of a

eroent in regard to diseases generally, the warranty could be construed or held

to an entirely latent disease, the insured's ignorance of which was not

Mutable to negligence, but was perfectly innocent and excusable. At the same

"He, it is not to he denied that the English cases, as reported, afford at least indi-

tions of opinion that the insured, by such a warranty, takes the risk of the ex-

ence or not of any disease specifically mentioned; and that if it turns out to

i»e existed, although latent and unknown, there is a breach of the warranty. Nay,

ber, there is a like indication of opinion even with regard to a warranty in re-

■ e to disease generally, such as is here undertaken by the answer to query

• I it shall he proved that, at the date of the policy, the insured was affected by

lisease, latent though it were, tending to shorten life, in the sense of these words,

i a contract of life insurance.1

" Several of the cases apparently cited by the defenders, as going this length by

-ion, certainly cannot be founded on to that effect : 1st, Because the

olved in them either related to the non-disclosure of facts known, and

ned upon the materiality of the facts ; or, 2d'y, Because they were cases of

 

Ron v. Bradshaws, (1 Bla. 312;) Watson, Manwaii ing, (4 Taunt. 7(jS ;)

•ockett v. William*, (-' Compton and Mason, 348.)
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ignorance of the alleged disease existed on the part of the individual making the

insurance, it was not said that the party whose life was insured was not aware, or

was excusably ignorant of its existence, and that quoad him it was actually, or in

a legal sense, a latent disease ; and it was held that the ignorance of the insured

was immaterial, if there was actual knowledge of the disease, or its equivalent, by

the party whose life was insured. And it is to be observed that several of the

passages in the opinions of the Judges founded on by the defenders are the less 10

he relied on as supporting their plea, seeing that they occur in cases of the de

scription last adverted to, and where the point turned upon the effect of tbe igno

rance of a party making insurance upon the life of another ; a remark which n\ pi ■■■

to the case of Duckett v. Williams, which came before the Court a second time in

1834, upon a claim by the insured for return of premiums, and which is appealed

to by the defenders as containing, in the law as there laid down, by the present

Lord Chancellor, then Chief Baron, decisive authority in their favour.

" At the same time, taking the whole of his Lordship's opinion as reported, tbere

is nothing in the course of reasoning on which it proceeds, or the way in which

the argument is put, which necessarily excludes its application to a case of igno

rance in a party affecting an insurance upon his own life ; and if it was meant to

apply to that case, then it announces a doctrine which would go all the length con-

tended for by the defenders. But in considering whether it was so meant or not,

it is always to be recollected that the actual case before the Court related to the.

effect of the ignorance of a third party insuring upon the life of another—that it

was with reference to his ignorance that the opinion was delivered—and that it

does not appear from the report whether, although he might be ignorant, and inno

cently ignorant of the existence of the alleged disease, it was not a disease known

to the party whose life was insured, or of which he could not be excusably ign<>-

rant, so that it may be, that when his Lordship stated the knowledge of tbe party

to be clearly immaterial, he referred merely to the knowledge of the third party

effecting the insurance, and had not in view the case of a disease, tbe existence of

which was altogether and innocently unknown to every one, and therefore did not

intend to lay it down as law, that the declaration as to tne state of health and ab

sence of disease is untrue in the sense of the policy, and a breach of the warranty

consequently incurred, if a disease tending to shorten life exists, although it be

entirely latent, and not within the knowledge of the party himself said to be

afflicted by it.

" After a careful examination, the Lord Ordinary is by no means satisfied, that

from the cases decided in England, it can be held that the doctrine maintained by

the defenders has been there clearly and unqualifiedly recognised, and he entertains

the preater douht of this being really the true import of what is reported to have

fallen from the Bench, from seeing that in the case of Sweete v. Fairley, in 1833,

(6 Carrington and Payne, p. I,) where the insurance was by a tbird party on tbe

life of another, who had signed the declaration along with the party effecting tbe

insurance—Lord Denman, in charging the jury, after remarking upon the evidence

relating to the materiality of the facts, in regard to the state of health of the in

sured, which had not been communicated, observed, ' But it does not appear that

Mr Abraham,' (the party whose life was insured, and who had signed the declara

tion,) ' was aware of the facts, and this will raise a very important question of la».

if you should think that there was concealment of facts material to be communi

cated, and therefore the two questions which I shall leave to you will be, first.

whether you think Mr Abraham represented truly the state of his health, accord

ing to the question put to him ; and, secondly, if he did not, did he know the

state of health in which he had been, so as to furnish a proper answer to that

question ? '
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" The result is thus reported :—* The jury said they thought that Mr Abraham society.

was oot aware of what had taken place, and could not therefore communicate it,

mil they found a verdict for the plaintiff.'

" The Lord Ordinary dops not find that this verdict was followed by any fur

ther proceedings; and, looking to what was stated by Lord Denman, it must be

presumed that the point, which his Lordship suggests, would—if it arose upon

tie facts—raise a very important question in law, was not a point then definitively

■wed and ruled by prior decisions ; and the only later one that has been referred

bo) that of Duckett v. Williams, which had been previously tried before Lord

Lyndhurst, Chief Baron, and, as already noticed, afterwards came on in 1834 in

mother shape for judgment, when the opinion relied on by the defenders was de-

Hwd by bis Lordship.

"Considering the question upon its merits, the Lord Ordinary, as at present

rinsed, is unable to concur in the plea upon the warranty which is maintained by

tlie defenders. He cannot think that it c;m be held to be the meaning and inten-

Iw of the parties to the contract—collecting it by reference to the subject-mat

ter—that the words in the last portion of query ten, and the answer and the rela-

CTe declaration, mean, truly or untruly, without regard to the knowledge of the

Wv making the statement, and that it the party made the statement in ignorance,

^b innocent ignorance of the existence of any disease tending to shorten life,

literertbeless untrue in the sense of the contract, to the effect of vacating the

»iity,if such disease did de facto pxist at the time—that is, that the warranty

'Ppfennt merely to known diseases, or diseases of which, in the circumstances,

•te party was ignorant, he was not excusably so, but to latent diseases ; and

"tilt; tdiall ultimately turn out that the insured had a disease upon him tending

oorten life, which, if it had been known at the time, might have prevented the

■ing entered into, the policy is vacated, no matter how latent the disease

i»nave heen, no matter although the party's death proceeded from another cause

aether unconnected with it, (for the defenders' plea goes that length,) it is

^t it existed at the date of the policy, although not apparent, by its

i the health, or discernible by any ordinary care or atteution to tbo

even by the most careful examination of persons of skill. To suppose

' this is part of the basis of the contract would be to render the contract not

■ certainty, and for insuring payment of a particular sum of money in the

oW event, which is the real nature and object of the contract, but a contruct

jMoiote uncertainty, on which no reliance can be placed that it will be produc-

■ that for securing which it was entered into, the result depending upon ccr-

Ctl beyond the reach of mortal ken, by which all the hopes and views of the

'ired may be irreparably defeated. The common rules of law and the warranty,

■ing so construed, appear to be quite sufficient for the protection of in-

*» : For it is always to be recollected, that although the warranty shall not be

■trued, as contended for by the defenders, it is still a question for the jury not

fly whether the alleged ignorance of the party was actual, but whether, under

■ ••■' circumstances—including the duration of the disease, its mode of operation,

I the interval of time between the issuing of the policy and the death—it was

I'.'norance without negligence, and which was entirely innocent and excusable.

of the defenders, therefore, humbly appears to the Lord Ordinary to be

■ the whole scheme and purpose of such contracts, and to require for the

•urers a protection which is not necessary in-order to put them upon fair terms

••^justing the contract, and to afford which would relieve them from a risk

h, consistently with the nature of the contract, ought to he run by them.

" The Lord Ordinary shall only add, that if he has taken an erroneous view of

I meaning of a warranty, expressed as in the contract of insurance in question,
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*>.ur..iice no breach 0f the warranty. It appears to me extravagant to maintain that an in

surance may be voided upon an inquisitorial investigation into latent evils in the

constitution of the party, who has no indication of disease at the time of the in

surance ;—upon a latent defect in the constitution, which, though not the cause

of death, might have been. I am of the opinion expressed in the Lord Ordinary's

note.

Lord Mackenzie.—This is not a case of ordinary absolute express warran

dice, like that of the right to an estate granted to a buyer of it. That has no de

pendence on the knowledge or bonafides of the party, or his power of having

such knowledge. The less the thing is, or can be known, the more necessary is

the strict warrandice. But here the contract says nothing of warrandice or war

ranty. It only proceeds on a declaration, and stipulates, as a condition of the

policy, that the declaration shall not be " fraudulent or untrue." Now, I thint

the reasonable interpretation of these words must be " knowingly or blamnblj

false." I think the very nature of a declaration is, that it is true in the belief of

the party, and was, as far as the party knew, or can know, not that it is absolutely

true ; and that the after discovery of some latent fact respecting the matter can

not make the declaration be justly called a fraudulent or untrue declaration, or

consequently void the contract. I think this the meaning that must be entertain

ed by both the parties in such a contract. For otherwise, I think no person wouki

ever insure a life, or take a declaration in such a contract. It would afford no

safety—nothing like that assured provision which is the object of this contract.

This is the stronger, because the failure of the condition here implies not only

the loss of the policy, but the forfeiture of the premium—such a stipulation u

that, for mere innocent error, I think, would really be a pactum illicitum.

Lord Fullerton.—The question which has been raised in these papers is one

of great importance in its practical consequences ; but it certainly comes before n>

in a very inconvenient form, viz. a discussion on the comparative merits of the

issues proposed by the pursuers and defenders. And what increases the incon

venience is, that the mere adoption of either the one or the other would not settle

the question on which the parties seek our decision.

The issues differ only in the additional words proposed to be inserted by the

defenders in the counter-issue :—" Whether, on the part of the said Mrs Arm

strong, there wus a breach of the conditions under which the said policy win

granted ?"

and the state of the law be as contended for by the defenders, then certainly tie

sooner it is promulgated the better, in order that parties insuring may be aware if

the footing upon which their contract stands, and the grounds on which their claim

may be successfully resisted, if the insurers shall act upon and enforce the con

tract, agreeably to their legal rights when they may chose to exercise them, unin

fluenced by those motives ol liberality by which it is said they are central •

guided."
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accessary part of a counter-issue, considering the nature of the point raised on the A»siirance

Inding issue taken by the pursuers. After the admission of the terms of the policy, Sodriy.

ranted on certain conditions, it puts the question, whether the sum claimed under

Ike contract be resting-owing ? Now, it appears to me that it requires no counter-

ieue to enable the defenders to prove the violation or non-performance of the

conditions of the contract. When a party founding on a contract or obligation,

qualified by conditions, claims payment or performance, he must bring primafacie

eridence, at least, that the conditions have been observed ; and surely his adver

sary would be entitled, without any counter-issue, to negative the averment of

their fulfilment.

The mere adoption, then, either of the one issue or the other, will leave unde

cided that point which we have here argued, and which it is most desirable to

ifttle before the trial.

That question arises on the legal import and extent of the conditions contained

in the proposal of insurance, and the declaration of the insured on the subject of

b*r freedom from disease and general good health.

The tenth query in the proposal is, " Has the party a habitual cough, or any

4U«se, or symptom of disease?'' Answer, "No." And the declaration of Mrs

Armstrong bears, that " I am now in good health, and do ordinarily enjoy good

htalth." The pursuers hold these expressions to denote merely the good health

of the declarant in the ordinary sense of the term ; that is, freedom from any ap

parent sensible disease, or symptom of disease; while the defenders maintain that

these expressions amount to an absolute warranty, not only that she never felt

herself to be affected with any complaint, or exhibited any symptom of complaint,

but absolutely, that whether felt or not, no disease, in any form, existed in her

constitution. This is a proposition rather startling, and it is necessary to exa

mine, with some attention, the grounds on which it rests. It all turns on the

meaning which, in such a contract, shall be attached to the term "good health."

Does it mean external sensible health, and the absence of any external sensible

symptom of ailment ; or the total absence of any defect or disorder in the con-

Mitut on, whether felt, rendered sensible, or not ?

At the outset, let us enquire how far this construction of the words " good

health," as denoting not the consciousness of good health, but the absolute non

existence of any morbid affection in the system, derives any support from the tenor

sod evident import of the other disclosure and declaration which a party is called

on to make. All the other questions in the proposal clearly relate to matters of

external ailment, truly matters of fact, on which the party can give, or ought to be

able to give, a decided answer, and on many of which other persons may give evi

dence. The evident object of all those questions is to procure for the insurers,

before entering into the contract, all the information on the subject of the health

of the insured which he himself possesses.

Then comes the declaration, " That I am now in good health, and that I have

not withheld any material circumstance or information touching my past or

piesent state of health or habits of life with which the directors ought to be
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against concealment of every thing essential, in so far as known to the party

Hutchison v. making the declaration. That is clearly the meaning of the latter member of the

National Loan sentence ; and, by the fairest construction, it serves to explain what goes before.

ssurance gu|. tne defen<jers separate the two, and maintain that, by the words " I am now

in good health, and ordinarily enjoy good health," there is meant an absolute war

ranty against any disease, however latent ; though not in the slightest degree

affecting at the time the perfect feeling and conviction of health by the party.

The defenders are loud in proclaiming their liberality in construing the policy, Imt

only on the points which do not happen to apply to the matter in dispute.

Let a fair, not to say a liberal construction, be applied to the terms " good

health," on which the whole plea of the defenders is rested. It occurs in the de

scription of the state of a living individual—which state, in so far as evident to

others, or perceptible by himself, can alone form the subject of description—and

when so employed, does it denote any thing more than the absence of any osten

sible, or known, or felt symptoms of disorder ? Would any man, however scrupu

lous in the use of terms, hesitate to declare himself, on soul and conscience, ii

perfect health, so long as he felt himself in the perfect and healthy exercise ofii

the functions by which health could be tested ; and was utterly unconscious of act

derangement by which those functions were likely to be impeded ? Or could it be,

with any show of reason, charged against him as an untruth, because, for any thing

lie knew, there might, by possibility, exist at the moment some hidden defect, or

malformation, or morbid derangement, inoperative externally for the time, hut

sure, at some future period, to prove fatal ? If this were requisite to justify tb(

declaration of " good health," it is clear that such a declaration never could with

certainty be made ; and this goes far to settle the point in dispute. The point ii

the meaning of a term in a contract, and the term occurs in a declaration askn!

by one party and given by the other. Now, if in one sense of the term it admits

of being declared in the negative or affirmative, and if, in the other sense, it nerer

can be the subject of an affirmative or negative, can there be a doubt in which

sense the term is used ? But that is the very case here. If the term " good

health'' means the perfect, conscious enjoyment of all one's faculties and functions,

and the conscious freedom from any ailment affecting them, or any symptom of

ailment, the question may be asked and answered ; but if the term is construed is

meaning an absolute freedom from all defect or derangement, imperceptible as well

as perceptible, the declaration is one which cannot be made, and which it would,

therefore, be absurd to ask. And when the defenders represent it as a warranty,

nothing is gained in the enquiry, because the question occurs, What is it which

was warranted ?—" Good health ;" and that just leads to the same enquiry in

what sense that term was employed ; for, it will be observed, there is here no ex

press warranty by which a party may, and often does, take the risk of events or

circumstances, on which he possesses no present information. Here the warranty

is at best only implied from the term of a declaration, asked by one party and

given by the other, and which is made part of the contract; and as the tennis

used in mere declaration, its sense must be determined by that which it evidently

bears in the passage containing it. The provision, that the declaration shall form

the basis of the contract, may be held to render the declaration equivalent to a

warranty ; but still the point, what is declared, and consequently what is war

ranted, depends on the construction of the declaration, and in choosing between
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dare, while, according to the other, it would be absurd to ask, and impossible to ^

pn a declaration—the former sense must, according to every rule of construe- Hutch'wlm v.

1MB, be adopted. National Loan

Such appearing to me to be the obvious and necessary construction of the term gocirty.

"good health," as used in the declaration of Mrs Armstrong, I should require

vtrr clear and decisive authority indeed, to compel me to take a different view ;

Ui I do not think there is any such authority. Indeed it rather appears to me

lint the dicta referred to on the part of the defender, have only an apparent rela

tion to the point in dispute, and truly refer to a matter totally different. They

ill oecnr in the reports of cases, In which the insurances were effected by parties

w the lives of others. Such was the case of Lord Mar, and such was the case of

Dackett v. Williams, mainly relied on by the defenders. In those cases the

pest ion arose, whether the policy was voided by the untruth of the statements of

Wth made or adopted by the party effecting the insurance, though such party

rule it in good faith, and was ignorant of the actual condition of the life form-

is? the risk.

B«t those cases do not touch the present question. I do not see any question

nasi in them as to what should be the force of the term " good health " occur-

tiar, in a declaration to that effect : but only whether the third party making the

nanace was bound to warrant the truth of the declaration, which, it would ap-

P^W turned out false.

Wtmisttake the dicta of those cases alongst with the circumstances to which

fotlpply.

litis, in the case of Duckett v. Williams, Lord Lyndhurst states, in the pas-

tyjtoted in the revised minute for the defender :—" It was contended, on behalf

"tie plaintiffs, that the words must mean ' truly or untruly, within the knowledge

■the party making the statement, and that if the party insuring ignorantly and

"■tently makes a mistatement, he has not to forfeit the premiums under the clause

iBquestion.' We are of opinion, however, that this is not the real meaning of this

'•"•«■ A statement is not the less untrue, because the party making it is not

»f?rised of its untruth."

out it is evident that the whole force of the legal maxim ascribed to the learn-

I Lord, in its application to the present case, must depend on the particular

PWadon which he held the statement to be construed. If it could be shown that

1* representation of " good health" was held to be untrue, because the party,

"tough to all appearance kfree from every symptom of disease, was found after

«»th to have had some internal morbid affection, which had never manifested it-

*"• externally, that would be an authority in the present case. But there was no

$«wtion of that kind raised there. The only question seems to have been, wbe-

ller the life, described as a good one by the party affecting the insurance, was not

'reljibad one in the ordinary sense of the terra, and not in the new and critical

"W maintained by the present defenders. This is evident from the other parts

"the Report, in which the question is described as one whether, at the time of

Making the insurance, it was truly an insurable life or not ? Now, what does an

insurable life mean but a life which is free from any of those symptoms of ail

ment, which would deter, in sound discretion, an office from taking the risk? The

YerJ term necessarily implies external and perceptible health, and nothing else-

"* question of insurable life or not never could, according to the reasoning of the
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No. 86. defenders, l>e stated as a question of fact existing during the lifetime of the party

It never could be solved till her death had rendered the enquiry utterly nugatory

Hutchison v. All that seems to have been decided, then, in the case of Duckett v. Williams, was,

National Loan that when one party makes an insurance on the life of another, representinghij

Socieiv"08 health as good, he will be held to warrant the truth of that statement, and will not

be permitted to urge that he was ignorant of its untruth ; and nothing more seems

to have been determined in any of the other English cases alluded to.

Now that principle does not in the least affect the view which I bave of tbe

present case. It may be quite correct to lay it down, as was done by LordLynd-

hurst, " that a statement is not the less untrue because the party making is not

apprised of its untruth." But, in my opinion, tbe statement in the declaration here

was, in its sound construction, true, if the party making the declaration never hid

any consciousness of ailment, and never had exhibited any symptoms of ailment.

According to the ordinary and only intelligible sense of tbe term in tbe circum

stances in which it was used, she was in " good health," if she neither was con

scious of, nor exhibited the slightest symptoms of, disease.

While 1 think, then, that it is not of much importance which of the issue be

adopted, I think it is of importance, that in whatever way the issue is faned,

there should be an expression in the form of a specific finding of the opinioaof

the Court, on the question argued in these minutes.

Lord Jeffrey I concur in the whole views which have been delivered.

Life insurance is understood as a contract of indemnity against a risk ; and it

therefore assumed, that in entering into it, the insurers proceed on a knowledge o

facts sufficient to enable them to calculate the amount of the risk. It is incom

bent on the insured to make a due and fair disclosure of all the facts experienct

has shown to be those on which averages may be calculated. But a party caniwi

be held to peril his insurance against risk upon the result of a fact unknown, ami

which could not be known to him. Nothing short of an Act of Parliament »>»-

induce me to put a different construction on such a contract. It is admitted thai

the terms of the contract must be construed with a view to what the parties urn*

have understood when they entered into it. Our institutional writers say, in need

lessly strong language, that there is no equity iu warranty. I think there an

many cases where their words must be Boftened ; but I pass over these, and con"

to the meaning of " good health" in the warranty here. These words sre used it

their common sense. A person says he is in good health, because from his yooil

he has been strong and lusty ; and because it turns out, upon post mortem exami

nation, that there was the germ of some trouble, which, though it had never inui-

cated itself by any symptom, might ultimately have shortened life, is it to be saw

that the statement is untrue ?

Untrue has two meanings—a moral and a physical. In the latter, a staf'

ment is untrue when the person is the victim of imposition. It is only umru'.i

the former sense, that will invalidate a policy of insurance—when the insured de

clures what he knows to be untrue, or might have known by due care and enquiry

or conceals the truth in the same manner. He declares that he has no disease, o

unease. This must only mean so far as he knows, or can possibly know. Let"1

bring this to a practical test. If tbe defenders' construction of the warranty 1"

the true one, can tliey deny that it would be but fair to set forward its teno;

accoidingly? Nmv I should like to see those offices that would de futuro iu.-f n

their intention in their policies thus :—Persons insuring in this office will please H
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tike notice, that though they have always enjoyed good health, and the doctors on No. 86.

their examination could discover nothing amiss, still if, at any future time, it shall

. . . . . , ,. . , . L Feb. 21, 1845.

turn oat that they had in tnera the germ ot a disease ot a serious nature, winch, Hutchison v.

ifknown to the office at the time of insurance, would have made tltem hesitate to National Loan

inure, the policy shall be void. If they are honest, they should put this in their 88urance

( lines ; for it is proper for persons insuring to know that this is the state of the

la*. It is clear, that in the knowledge of this no one would ever insure. I think

that is sufficient to determine the present question. The Insurance Company

know they have no case. They brandish before our eyes a set of English cases,

which I always approach with distrust. I was startled with the introduction of

the word warranty, which, according to our notions, has nothing to do with the

Bitter. Condition is the better word. After what Lord Fullerton has said, I

tksll not go into the cases. The view of the Insurance Company is, that the

declaration of the insured is a counter insurance ; that he gets insured on the one

hud, bat on the other insures against the risk arising from a thing unknown, and

tliich could not be known. They construe bis declaration as of this kind—" I

positively declare that I have not in the interior of my skull, heart, or any where

the, the seeds of a fatal malady." To make such a declaration would be impious,

«ai yet it is the only shape in which the guarantee contended for could be put.

Marshall says that the insured should be careful to ascertain the truth of the fact.

That implies, that by due care the fact may be ascertained. Two remarks occur

»tke authorities—1st, That there is no statement in any of them that undiscover-

ab!e Eiladiea void insurance ; 2d, That they have reference to third parties, who

come forward and say that the life is a good insurable life. I hold the whole case

U» he siade out a fortiori by that of Abraham,1 before Lord Denman. There the

Sjary found for the pursuer, because they thought that the deceased at the time of

Ai insurance could not know of the malady. That is the last case, and appears

Mate conclusive on what I am surprised and grieved should be thought a point

doubtful in this branch of the law. I agree with Lord Fullerton, that we ought

lot merely to approve or disapprove of the issue, but that we must not shrink from

l positive decision of the point.

The Court pronounced the following interlocutor:—"Find that whatever

issues may be granted for trying this case, the proposal of Mrs Armstrong,

and declaration therein referred to, form the basis of the contract in the

policy of insurance in question, and import a warranty only to the effect

that the declarant was and had been, according to her own knowledge and

reasonable belief, free from any disease or symptom of disease material to

the risk, and that they do not import a warranty against any latent and

imperceptible disease, that could only be discovered by post mortem exami

nation, or from symptoms disclosing themselves at an after period of time ;

and remit the case to the Lord Ordinary to proceed further as to him shall

seem fit."

Axatx. Hctchjson, S.S.C—R. W. Jamieson, W.S.—Agents.

Pursuers' Authorities.—Park on Insurance, p. 649 ; Marshall on do. p. 773 ;

1 Sweete v. Fairley, (6 Carr. and Payne, 1.)

2 H
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No. 85. Ross v. Bradshaw, (1 Blaekstone, 312;) Willis v. Poole, (Park, p. 650, and Mar-

shall, p. 774;) Swede v. Fairley, (6 Carrington and Payne, 1.)

Fob 21,1845. Defenders' Authorities.— Ellis on Insurance, pp. 30, 99, 105, 106, 110; Mar-

M*gi»ti»tMof shall on do. p. 772 ; Park on do. (8th Edit.) pp. 660-1 ; Lee v. Veitch, (mentioned

C»mpbiton t. by park) p 46g .) Sir Wm# Forbe8 an(J Co v Edinburgh Lite Insurance Co.

March 9, 1832, ( 10 S. 451 ;) Everett v. Desborougb, (5 Bingham, 503 ;) Dockett

v. Williams, (2 Compton and Mason, 348.)

Galbrratb.

No. 87. Magistrates of Campbelton, Pursuers.—Rutherfurd— G. G. BtlL

D. S. Galbrkath, Defender.—Sol.-Gen. Anderson—MacfarUme.

Prescription—Harbour.—The Magistrates of the burgh of Campbelton, who

had a grant of free-seaport over the loch of that name, brought an action agains i

proprietor who had built a pier upon his lands within the limits of their grut,to

have it found that they were entitled to levy there the dues and customs set tab

in certain minutes of Council and relative tables of dues. By these tables, » if-'

rate of dues was imposed upon certain articles when brought to the quays of n-.

burgh, than when shipped or landed at other parts of the loch. It having b«n

found by the verdict of a jury, that the dues exigible at the burgh quays had been

levied by the Magistrates there for forty years from the date of the tables, and ilul

they had from time to time asserted their right to levy at the defender's pier ;—

Held, that the defender not having established in his own favour a prescript^

immunity from dues, and the Magistrates having levied at their head-port the dan

exigible there, this entitled them to levy these dues at the defender's pier, and orel

the whole precincts of their grant; but that, having failed in their proof of ace*

tinuous use to levy the higher dues in the tables applicable to the defender's pier

they were not entitled to claim them.

Feb. 21, 1845. Sequel of case reported ante, pp. 220 and 255. For a statement o

2d Division, the; nature of this action, the issues, verdict, and procedure at the formei

Lord Justice- discussions, see the previous Reports.

Jury Cause. A discussion now took place as to the application of the verdict.

The Magistrates of Campbelton contended, that they were entitled to

decree in terms of the conclusions of their summons, or at least to dccrM

for the same rate of dues which they had levied at the quay of Campbel*

ton. It was now finally fixed, that Dalintober was within the limit o

the pursuers' grant of free-port, and also that, for forty years, they had

levied the duties under the tables at the quay of Campbelton. Thecal

was therefore in the same position with, and must be regulated by, tl"

law laid down in the Magistrates of Edinburgh v. Scot of Trinity, I0A

June 1836, ' where it was held that the prescriptive exercise of the right

of levying dues at the head-port alone, was sufficient to keep up the right

as to all other parts of the precincts over which the grant of free-port

14 S. &D. p. 922.
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utended, unless it could be shown that a counter prescriptive immunity No. 87.

kiJ run in favour of the party claiming exemption. The Magistrates, „ ,JTTo4,

Aerefore, were not bound to have levied at Dalintober in order to pre- MafUtrato o

Krre their privilege—it was enough that they had exercised it at Camp-£""'pb'1'°" '

klton. In this view of the case it was not necessary that the pursuers

siould have taken the second issue ; and it could not place them in a

rorse situation, or preclude them from maintaining their present argu-

iwit, that they had taken it, and only succeeded in proving it in part.

Although the result of the verdict was, that they had failed to prove a

Jery of the full dues at Dalintober, it still showed that they had not en-

, iirely abandoned them.

Mr Galbreath contended ;—The pursuers were barred by the shape of

tbe case from maintaining their present argument. There had been

j inple admissions made on the record, and in the minute given in by the

" defender before issues were adjusted, to have enabled them to raise this

print. They had, however, taken upon themselves in the second issue,

tie onus of disproving the prescriptive immunity from dues which the de

fender alleged, in regard to the pier at Dalintober. Having failed upon

this issue, and the verdict having established dereliction on the part of the

pariueis, and immunity upon that of the defender, he was entitled to absol

vitor. The grant in favour of the Magistrates did not fix either the rates

of tie dues, or the bounds within which they were to be levied. All that

their chatter gave them power to do, was to levy dues as freely as in other

fbjaJ burghs. It was a power to levy according to use and wont. To

entitle them to the dues claimed at Dalintober, (the quayage and shore

thus,) it was necessary that these should be shown either to have been

conform to use and wont at the date of the charter, or to have been

uired since by prescriptive possession. But both as regarded the

of levying and the rate, these dues had been for the first time im

posed by the recent tables of 1795 and 1799—the quayage dues having

been made leviable at other places than the quays of the burgh by the

le of 1795, and the higher rate of shore dues applicable to the whole

having been only imposed by that of 1799. The pursuers also had

ed in proving prescriptive possession of these dues, by levying them

Dalintober. Taking into consideration the nature of their grant, the

tice of exacting dues at Campbelton only was not sufficient to pre-

e possession of a right to levy at Dalintober, or over other parts of

r grant. A decision to this effect had been given in similar cir-

tanees in the Magistrates of Linlithgow v. Mitchell, 21st June

22.

Lord Justice-Clerk.—We are now, upon a consideration of the effect of the

verdict, and of the minute of admission by the defender, lodged before the issues

we prepared, to pronounce the judgment to which the pursuers may be iu law

outlet!.
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Galbieutb.

No. 87. This is an action by the Magistrates of Catnpbelton, setting forth their gru

~ from the Crown of harbour and free sea-port, and that, in virtue of that gran

Feb 21 1845
Mjiistratei of' tneX naTe '<'v''-'(' dues, taxes, customs, and so forth, within the bounds and libei

Campbelton v. ties of the burgh, " and within the bounds of the said sea-port and harbour, an

shores thereof, described or referred to in the grant." Then certain tables of the:

dues are set forth—the latest being on 14th September 1799, rather more tlia

forty years before the institution of the action. Then it is stated that payment c

the dues had been refused at Dalintober, which is said to be within the sea-pon

by the defender, the proprietor of the lands, and others shipping at the pier o

Dalintober; and therefore the action concludes—(His Lordship read the couchi

sions of the summons.)

Dalintober is very near the burgh of Campbelton, and within the bay, and a

the head thereof.

The defender, Mr Galbreath, at an early stage of the discussion, gave in i

minute, stating that he did not dispute the pursuers' claims to the anchorage dues,

or to the dues relating to the quay of Campbelton, for which they were at libenr

to take decree—but only in so far as these claims applied to bis own lands and quip

of Dalintober.

By this minute, the pursuers are entitled to decree for the anchorage daacn

all vessels within the bay, although their destination is for the pier of Daliutobtr,

and not for the actual port of the burgh of Campbelton ; and, of course, the

anchorage dues may be levied at the pier of Dalintober.

The minute was not sufficiently precise as to Campbelton, and did not admit

the use of levying there to the extent averred, which it was material to establish

under the various tables condescended on. Other defenders at that time also re

sisted the right to levy at the port of the burgh.

The following issues were adjusted:—(His Lordship read the issues quoted at

p. 107.)

Neither from the record, nor from any discussion before us, does it appear

that the attention of the defender, and perhaps not of the pursuers, had beenxufE-

ciently directed at that time to the claim actually made under the table 1799,

as to the dues to be exigible at Dalintober ; viz. that that table introduced tor

the first time different and much higher dues for Dalintober, and other parti

of the shores of the harbour, than those exigible at the quays and port of the

burgh.

If these were to be insisted in, and established, of course the issue of the use to

levy the same was essentially necessary, as the general right over the whole bourn!*

of the sea- port to the dues exigible at the port of the burgh would not have p*e*

the pursuers what they claimed—and hence that issue was necessary for the »pe*

cial object of the pursuers. And, although the pursuers failed in proving that the!

had acquired an uninterrupted use of levying the additional dues, yet the nefati"

of the issue would not necessarily decide the counter allegation and plea of entire

immunity acquired by prescription for the pier of Dalintober, although within d*

precincts of the sea-port and grant of harbour.

The defender, in the first instance, maintained that Dalintober was not situated

within the limits or boundary of the grant of harbour. The verdict settles that

point—the law raised on the bill of exceptions, in regard to the construction of 'lie

grant, having been decided in full Court against the defender.
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ff* have, then, two facts clearly established :— No. 87.

1. That the quay of Dalintober is situated within the limits or boundary of the

....... ... Feb. 21, 1845.
pint of harbour belonging to the pursuers. Magistrate* of

2. That the grantees have, at the proper and ancient port of the burgh—that alone Campbrlion r.

published by tbem under their charter, and in virtue of the tables referred to, "■N"'""'-

Med the various duties on the goods enumerated in the schedules shipped or

Wed at the quay of Campbelton for forty years and upwards.

We hare then, I . A grant of harbour and sea-port ; 2. Regular dues established

aid levied by the grantees at the regular port ; and, 3. A part of the shore at

*bich a quay has been built, which is within the limits of the harbour—and to

vkicn the grant extends, and over which it must take effect in all its legal con

signees, privileges, burdens, and restrictions.

On this state of the facts, and if no specialty had been raised, the law of the

ose of the Magistrates of Edinburgh v. Scot, 10th June 1836, is directly appli-

''''!'• Neither has the law of that case been impeached. That case, following

Ae common law of Scotland applicable to all such grants, found that the grantees

cf«»i-port and harbour, who had immemorially exacted dues at the port which

l™? had constructed within the bounds, were entitled to levy these dues on all

"wis and goods within the bonnds or precincts of the grant ; and, further, that

pstavhose lands came down to the shore had no right to land goods for their

""Won such property without payment of these dues ; and " no right what-

"h (ties are the terms of the judgment) to land or receive goods of others

™sw*j ercept under the grant of free port belonging to the pursuers, and as

•"■"wed by them, and subject to the payment and condition of their right of

baw."

ft Hme law was stated by Craig, and all the institutional writers ; and it is

•eceswry to enlarge on the general doctrine, which, indeed, is not contested in

■ present argument.

*>»' then the defender maintains that the verdict on the second issue has intro-

nd a specialty, in respect of which he is entitled to absolvitor as to his pier at

•totober. On that second issue the verdict is one for the defender, with the

w»l finding—(Reads finding of jury.)

•he defender maintains that this verdict establishes, not only that the higher

I different rates proposed by the table of 1799 to be exacted at places beyond

Mrgh had not been levied at the quay of Dalintober, but that he has acquired

prescription, and by the dereliction of this pier on the part of the Magistrates,

wire immunity, although within the precincts of the harbour, from all the

per and established dues of the port belonging to the grantees, and that all and

fry are entitled, by the effect of this verdict, to land and ship goods at Dalin-

tf free of all dues whatever.

w defender further says, that he understood the second issue was only to try

pout. If go, he has made a great mistake.

This issue was absolutely necessary, not for the application of the general

for the pursuers did not confine themselves to a claim for the same dues at

ntober as those payable at Campbelton ; but was necessary, specially and spe-

uij, to give to the pursuers the higher dues they claimed right to exact at

ntober and other places within their grant, but beyond the burgh. There was

a distinct special and direct object for this issue ; aqd without it, and a ver
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No. 87. diet in their favour on it, the pursuers could not obtain the higher does which the

table 1799 introduced for places outwith the burgh; and, accordingly, u they

Mauistrain of' ^ave not Sot a verdict, so they cannot obtain judgment for these proper does. But

Campbrlton v. a verdict negativing the second issue might have been quite consistent with the

•*' ■ fact, that the proper port-dues had been levied at Dalintober. The partners could

only have obtained a verdict for themselves on that issue by proving that the

higher dues for places beyond the burgh, introduced for the first time bylhetaUl

of 1799, had been levied for forty years at Dalintober.

2. The defender would have been the pursuer of any issue of dereliction or in

inanity, on which.he meant to contend that, holding Dalintober to be within tin

grant of harbour, the right at law to levy the dues belonging to the port had beci

lost and abandoned at Dalintober. The case of Linlithgow shows that, by ll

rules of practice, the defender must have been the pursuer of such an issue.

3. Such an issue must have proceeded on the very opposite basis from iki

general defence against the action ; viz. it must have admitted that Dalintober w

within the precincts of the harbour.

4. Such an issue could have been granted only on a very special and poeitivo

averment of dereliction, as well explained by Lord Mackenzie in the case spy*

Scot of Trinity. No such case is made on this record. The averment on ft-' ■ i

is, indeed, partly law and partly fact; but still the only averment, that the «i»'-

itself was limited to one place by the possession which followed—that no dues la

ever been exacted any where but at the burgh, because no other place was wit!

the port ; and then there is an averment, that for forty years the defender t

others had never paid dues at Dalintober. (Heads Art. 8, p. 43 of record)

This is the only averment. Now, on examining the Session papers in thee*-

of Scot, I find that the averment he made was as nearly as possible in the tern

employed by this defender, and that he had a plea of dereliction founded on it

alleged non-usage. On that record the Magistrates of Edinburgh asked for jtdj

merit, assuming the defender's averments to be proved, and they obtained jntij

incut, no proper case of dereliction being averred on which proof was necesssr

In the present case, I do not think that a proper case of dereliction is averred-

that is, of the Magistrates abandoning Dalintober, although within their grant,

a place at which they had acknowledged an immunity from the conditions of tb»

grant. The defender, it will be remembered, has no grant of free-port; u

therefore, in terms of the judgment in the case of Scot, he has no right to la

goods on his pier, except under the grant of free-port to the pier, which q

eludes Dalintober within its limit9; and, therefore, only subject to the conditio!

of that grant. And that being the principle, a very special case indeed must I

averred to support a plea of dereliction.

5. If the defender bad relied on this second issue as intended to settle bis

of dereliction, I think, in the circumstances, he ought to have asked for a*]

verdict, if he had thought the facts would lead the jury to return one in his

vour, establishing and affirming the facts on which he thought his plea of d<

liction could be made good. It is plain that a negative answer to the second i

did not of itself make out such a case, and it would have required a very

case indeed to prove dereliction, after it had been found that the pierofDalin

was within the boundary of the grant of harbour.

The case of Linlithgow, referred to by the Solicitor-General, very clearly ili»
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Intes how special the case is, which a party within the privilege of the grant has No. 87.

to establish, in order to prove immunity. The second edition of Shaw's Reports,

, , . . . rt_.. . , ..,,,, Feb. 21. 1845.
K quoting the note of the Lord Ordinary, clears the case entirely of the doubts Magi.trates u(

third were raised by the Solicitor-General at the argument respecting the import Campbeliim v.

iflhe case—for the Lord Ordinary says expressly, that the measure of the grant a rea '

«.<, by its terms, the custom and use of exacting tolls at its date ; and if for forty

tars and upwards, or time immemorial by our law, no toll had been exacted at

\\t ford of Jiukabout, that was proof retro, that by the use and custom of exac

tion at the date of the grant, to which use the right conferred was restricted, pay

ment bad not been exacted at Jinkabout ; and, therefore, Jinkabout was free at

tie date of the grant.

Bat the defender strongly urged that he had relied on this issue being taken as

me calculated to bring to a definite result his plea of dereliction.

I am willing so to consider it ; and equally in that light I apprehend it to be

pite clear that the verdict cannot be a foundation for the plea of dereliction. The

icrdict negatives the averment of the pursuers, that they had levied the higher

does at Dalintober, introduced by the table 1799 ; and I hold it substantially ne-

atives also, when conpled with the special finding, that the port dues generally,

»t to any extent, had been in point of fact levied at Dalintober for forty years, or

ea for any continuous period. But that is not sufficient to establish immunity,

at rather dereliction, by the granters, of the right and benefit of the grant as to a

•an within the boundary of the grant of harbour, and therefore clearly within

operation of the grant as to all legal conditions and effects of the same. Very

ttle, indeed, is sufficient to exclude a plea of dereliction, and to show that there

■"been no recognition of Dalintober as a place at which it was acknowledged

ute the granters of the right of harbour had no right to exact dues. I doubt if any

egative verdict would be sufficient to make out such a case ; but, at all events,

be slightest facts might be sufficient to exclude a case of dereliction, or recogni-

two of immunity, and I think that the verdict is sufficient to prevent us holding

liat sorb a case of dereliction has been found by the jury.

This fact contained in the special finding is not to be taken as at all of the nature

©fa levy, having the character of possession, if possession is necessary in law ; it is

not to be taken as at all continuous for any period of time, nor as offrequent col

lection—nor, in short, as at all of the nature of the positive character which would

le requisite if the pursuers were called upon to prove possession, so far as they

aim a right to levy at all places within the precincts of their grant the proper dues

*tahli>hed for the port and harbour. But the facts so found are quite sufficient to

crlade, in the absence of every thing else, the defender's case of dereliction by the

ilagistrates of Dalintober as a place at which they acknowledged an immunity to

exist.

I am farther of opinion, that the admission of anchorage dues within the whole

hay for vessels going to Dalintober, is important on this question.

Tbe qnayage dues clearly cannot be claimed. By the first tables they were due

only for vessels loading and unloading at the quays of the burgh. By the tables

of 1795 and 1799, they were declared to be due on vessels loading or unloading ;

also along other places within the harbour. But then the verdict negatives any

such possession, and, by the established tables for the regular port, they are not

eligible, if the vessel does not load and unload at the quays of the burgh. The
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No. 87. nature of the due imports also that it is for the special benefit derived from the

use of the quay. Hence it was not comprehended, as I think, within the terms of

Mxciiiritt • of lne secom' issue, which is limited to dues on goods; and as it was not intended to

Campbelton v. include the undisputed anchorage dues on vessels, so also I think it was not in-

- * tended to include the quayage dues, which could only be claimed on vessels when

using the quay ; and, at the trial, my conviction is, they were not claimed.

The result then is, that the pursuers are entitled to decree, first, for the anchor

age dues in the table 1799 ; and, secondly, for the dues payable on goods landed

or shipped at Dalintober, which are exacted at the burgh of Campbelton, in termi

of the table 1799, unless where there is any exemption made in respect of the

quay being the quay of the burgh. Such exemption the defender cannot claim.

Then as to the third conclusion, I think the pursuers are entitled to decree ir

terms of it.

As to the second,* I think we must pronounce a judgment, giving the power t

enforce payment by detention, and according to use and wont, and as competed

in law, as we have no special data before us on which we could sanction any par

ticular mode of enforcing the right of detention or of exaction for payment.

Lord Moncreiff.—I will not go into detail, as your Lordship has alreniy

done, and as I am of the same opinion. 1. The first question in this case is, vU-

ther, under the verdict, the pursuers are entitled to a decree against the defender,

Mr Galbreath, with reference to the quay or shore of Dalintober, under the term.

of the first conclusion of the summons, to one extent or another—and to whit

extent.

Understanding that the pursuers have declared that they will be satisfied with i

judgment, entitling them to levy the same dues which it is established by the ver

dict on the third issue they have been in use to levy at the quay of Campbeltou,

1 am of opinion that they are entitled to a decree to that effect.

The verdict upon the first issue settles it as matter of fact, that the quay of Da

lintober is situated within the limits or boundary of the grant of harbour in favour

of the Magistrates of Campbelton ; and this being a fixed point, it is not necessary

for the Court now to define the precise limits comprehended in the grant of har

bour, as was done in the case of Scot against the Magistrates of Edinburgh.

But when it is settled that Dalintober is within the boundaries of the harbour,

it appears to me that the decision in the case of Scot establishes in point of law,

that the burgh, holding such a grant, are entitled to levy the dues which they may

have been in the use of levying for above forty years, at any place within the

bounds, unless the other party could produce either another grant in his own fa

vour, or, at all events, clear proof of total immunity at one particular point or qray

for above forty years.

No opposite grant has been alleged in this case ; and, with regard to the case of

immunity, it is, in the first place, not a little doubtful whether, even though it had

been established in the most unqualified manner, it would have been relevant to

prevent decree in the case as it now stands ; but according to the verdict takes

altogether, there is no case of absolute immunity here proved.

* This conclusion was for declarator of a right to operate payment of dues npo»

vessels, goods, and other property, not only by stopping and detaining, bat also by

seizing and selling the same, with or without judicial authority.
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It was observed that, in the view now urged by the pursuers, the defender had No. 87.

ken taken by surprise ; because, before trial, he was willing to concede all, or

Marly all, that is proved by the verdict. I am not sure that this is correctly the M.J|.lrtte, „/

slate of the fact on the record. But, at any rate, concurring in the views expressed Campbelton v.

''Vide Lord Justice-Clerk on this subject, it further appears to me, that this is not

it all a correct view of the questions raised between the parties. The pursuers,

founding upon their grant, and upon the fact that Dulintober is within the limits

of that grant, may have had a case in law, entitling them to judgment, declaring

their right to exact such dues at Dulintober as they could show they had been in

use to exact at Campbelton during forty years. But this matter of law being dis

puted by the defender, as he still disputes it, the pursuers, besides, condescended

■poo a case of fact, which they maintained to be sufficient, if proved, to exclude

any such plea in law by the defender, and to render the discussion of it unneces-

Bfy. But their averments, in point of fact, were expressly denied by the defen

der. The rase of the pursuers was, that they not only had the grant extending to

Dilintober, but that they had had an immemorial use for above forty years of

"ring the dues of their tables at the quay of Dulintober specially. The defen

ds, on the other hand, denied that they had any use of levying dues at that place,

ud averred that he had possessed that quay for above forty years, with entire

annuity from the exaction of any such dues.

Aa tie case of fact stated by the pursuers, if proved, would have superseded the

9«wm of law upon the graut singly altogether—and as the case of fact averred

'! to defender, so far as relevant, might have established a defence of immunity—

Hm evidently necessary that the case should go to a jury upon the disputed

^according to the ordinary rule of practice, before the Court could correctly

tut it op as resolvable upon law alone.

Bat, although the pursuers have failed in their case of fact thus raised by the

*wnd issue, not having proved an immemorial use of levying the dues at Dalin-

■ofor, so that the verdict on that issue is entered for the defender, subject to the

inttial finding, it does by no means follow that they are shut out from the whole

•»of the case, as it may stand independent of any such averment of immemorial

>*• I am of opinion that it is entirely open to them, and that, being open, it is

efficient for judgment ; unless it is taken off by a separate case for the defender,

>b« made out on the want of such immemorial use, and the effect of such failure,

rtn qualified by the finding in the verdict upon that issue.

The case of Scot appears to me to be decisive on the question of law. It

(pwrs to hare been well considered, and I think the decision sound in principle,

here is, indeed, one fact founded on, which is said to distinguish this case from

—viz. That here it is implied in the issues and verdict, that there had been a

»v at Dalintober for above forty years, whereas Mr Scot was only engaged in

Kting a pier. But I apprehend that this case makes no difference in the appli-

tion of the principle declared in that case, unless it can be said correctly, in fact

i in law, that the defender has established by prescription an absolute immunity

'<n the operation of the burgh's graut at the quay of Dalintober ; because it

old just come to this, that the burgh had not at all times enforced their rights

all places within the boundaries at which they might have enforced them.

I very much doubt the relevancy of this to deprive the pursuers of the full effect

their grant. The case of Linlithgow in 1822, with which I was well acquainted,
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No. 87. was a very special case ; though not having been aide to find the papers in it, I

cannot enter into the detail!) of it. Bat it greatly depended on the construction

M i.traus of °^ a Tery 8Pec'a' gr8nt> l',e extent of which expressly rested on use and wont, and

Csmphelton t. which, relating to a running stream, seems to have been held by the Court to lie

breath. limited by the actual usage which could be proved. And it is satisfactory to find,

that it is accordingly so explained by Lord Cringletie's note, in second edition of

Shaw. At any rate, the case of Scot, of a more recent date, is much more directly

applicable to the present case; and, by the judgment, it is clear that immemorial

possession at any one place was sufficient to preserve the grant over all pluet

within the boundaries.

But even this is not necessary to the result in this case. For, though the pur

suers have not proved the positive acquisition of a special right by prescription,

they have proved an actual use of levying dues at Dalintober, from time to time,

since the date of the table of 1799, and this in assertion of their right to exact the

dues expressed in that table. This appears to me to be quite sufficient to obriite

any difficulty which could arise from the existence of a quay at Dalintober, ltd

the failure to prove a constant and continuous levying of duties at that place. Kcr

do I think the particular rate or extent of the actual payments made material it

this state of the case, as long as a precise and definite use of exaction at Cunp

belton for above forty years has been established.

The judgment on the first conclusion of the summons must be limited, to pire

only the right to levy the duties found to have been levied at Campbeltoo, u

agreed to by the pursuers.

I have hesitation in giving decree in terms of the third conclusion. Seeing thi-

pier has existed for forty years, it should go no further than to prevent loading w

unloading, without paying the duties, when duly demanded.

I agree with the Lord Justice-Clerk, that the pursuers are not entitled to ttx

quayage duties at Dalintober.

2. The only other question relates to the mode of enforcing this right. As the

pursuers limit their demand to a right to enforce by detention of the vewel, 1

think that they are entitled to decree to this effect.

Lord Cockburn.— 1 entirely concur. My opinion is just this. Here is'

grant of harbour given to the Magistrates, with a district attached to it, and D>!i>-

tober is witbiu the boundaries, and the operation of the grant. It has been fixed

that the Magistrates have never relinquished their right as to the dues leviable it

the quays of Campbelton. They have levied at Dalintober, too, in assertion ot

their right. Nothing is more common than for parties who have a grant of bit-

hour, not to levy at every part of the grant. And it is not uncommon that Ian

dues are not levied upon all articles, and at all places in the grant. Duty »■■'

occasionally paid at Dalintober on two articles. So far from there being detec

tion on the part of the Magistrates, there was the very reverse. I think the result

is, that the Magistrates are entitled to have their grant carried into effect as to ill

places within it.

Lord Medwyn was absent.

The Court accordingly pronounced this interlocutor :—" In respect of to*

verdict on the third issue, find, decern, and declare against the defender,

David Stewart Galbreatb, in terms of the conclusions of the libel, aa to uV
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whole dues contained in the table dated 14th September 1799, in so far as No.

regards the levy of the same at the quays of Campbelton : Further, in —

respect of the minute, No. 24 of process, and the verdict on the first and Ffb\21,

• i l i Magistra

second issues, find, 1st, that the pursuers are entitled to exact, levy, and fampbel

uplift the anchorage dues, specified in the table of dues dated 14th Septem- Galbreat

ber 1799, from the persons therein mentioned, upon all vessels dropping

anchor within the loch of Campbelton, whether their destination is for the

pier of Dalintober or the burgh of Campbelton ; and further, find that the

pursuers are entitled to exact, levy, and uplift the shore dues, specified in

the said table, from the persons therein mentioned, upon all the goods and

other articles enumerated therein, which shall be shipped or unshipped,

either at the pier of Dalintober, or at any other point upon the shores of

the said loeli of Campbelton, but that only at the rate or rates prescribed

by said table for goods and other articles brought to, or shipped off from,

the quays of the burgh of Campbelton, as set forth in said table, but with

out the exemption granted as to some of the same when shipped or landed

at the quays of the burgh, in respect of the causeway maill then and there

payable : Find that the pursuers are not entitled to exact or levy any

quayage dues at the quay of Dalintober, and to that effect assoilzie the

defender from the conclusions of the summons : 2d, Find that the pursuers

by themselves and their tacksman are entitled to enforce payment of the

said anchorage dues and shore dues by detaining the vessels or goods and

other articles, in respect of which the same are exigible, until the dues

shall have been paid, and otherwise to enforce payment according to use

and wont : 3d, Find that neither the said defender, nor those deriving right

from, or through him, have right to load or unload goods belonging to

them, or for their own use, of any description, from or upon any of the

shores of the said seaport or harbour as before described, or any part

thereof, without payment of the anchorage, shore, harbour, and other dues,

exigible by the pursuers as above specified, and that they have no right

whatever to land or receive the goods of others thereon, except under the

grant of free-port belonging to the pursuers, and subject to the conditions

of their right of harbour, and to the payment of the various dues referred

to in the preceding findings ; and to the effect above specified, find, decern,

and declare against the defender."

f'tiBiEBs and Dorr, W.S.—Lockbaet, Hunter, and Whitehead, W.S.—Agents.
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Mrs M. A. Hobbs or Baird, Pursuer.—Sol.- Gen. Anderson—

Houstoun.

Mrs S. B. Baird or Monro and Husband, Defenders.—Rutherfurd—

D. Mackenzie.

Husband and Wife—Aliment.—Annuity of £60 awarded to a widow against

the heir-at-law of her husband, the free rental being £240;—Question raised, bat

not decided, whether such annuity should continue during viduity only ?

This was an action for aliment by a destitute widow against the sister

of her deceased husband, who had succeeded to his heritage as heir-at-

law. The parties agreed that the free rental should be held to be

£240. The pursuer claimed an absolute annuity of £100, while the

defender offered one of £60, and only during viduity.1 The pursuer

ultimately agreed to accept of £60, provided it was not restricted to

viduity, and that her right to apply for an increase, in the event of an

increase of rental, was reserved.

It was stated that the report of the case of Harvie was erroneous, inas

much as the interlocutor of the Court did not restrict the aliment to the

period of viduity. It was read, and was in these terms :—" Find the

pursuer entitled to an aliment, modify the same to the sum of £25 ster

ling annually, out of the estate or subjects in question, payable at the

terms and in the proportions mentioned in the libel."

Lord Jeffrey.—I think the safer course is simply to give aliment, so as not

to find ultimately that the party is entitled to an annuity during all her life. But

I would reserve to either party to apply for an increase or diminution upon any

material change of circumstances. J think it reserves itself.

Lord President.—I am not for excluding any such application, but at the

same time I am not for giving any encouragement to it.

The Court accordingly found the pursuer entitled to an annuity of £60,

payable half yearly, " to continue until the same be recalled or altered

by the authority of the Court ;" and found no expenses due to either

party.

F. J. Bamotoi, W.S.—W. A. G. and R. Ellis, W.S Agents.

> Lowtherv. M'Laine, Dec. 15, 1786, (Hailes, p. 1012; N.B. at end of report ;)

Harvie v. Harvie, Jan. 23, 1829, (7 S. 305,)
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John Scott, Pursuer.—Sol.-Gen. Anderson—Pyper. No. 89.

Andrew Dunlop, Defender.—Rutherfurd—A. S. Logan. Feb 22~1845

Scott V.

Process— Consignation.— Motion for an order upon the defender in an action uu op"

of count and reckoning to consign a sura over which he claimed a right of reten

tion, refused, without deciding upon that right, on the ground that the sum was

irrested on the dependence in bank, where it had been lodged by the defender in

his own name.

Andrew Dunlop, while he held certain iron company shares under a Feb. 22, 184-5.

Went trust for Edward Henderson, became cautioner for him in a sus- JgT DlvlsION>

peibion. Henderson died in 1840, and his widow as his executrix qua Lord Murray.

relict sifted herself in the process, which was ultimately carried by appeal

to tie House of Lords. Henderson's estates were sequestrated under

tie Bankrupt Act, and John Scott, W.S., appointed trustee. In 1844,

Dunlop, with the knowledge and approbation of Scott, sold Henderson's

itaes in the iron company, and lodged the price (£892) in the Royal

Mokin his own name. Scott subsequently brought an action of count

^reckoning against him, on the dependence of which he arrested all

ney in the Royal Bank in Dunlop's name. In the course of the

the pursuer moved the Lord Ordinary for an order upon the

«ier to consign the price received for the shares.

motion was opposed by the defender, in respect, 1st, That the

ey being arrested in bank consignation was unnecessary; and 2d,

ting become cautioner for Henderson in the process of suspen-

i now depending in the House of Lords, while he held the shares, he

1 entitled to retain them in security, and the price coming in their

i lie was, in like manner, entitled to retain it.1

lie pursuer answered, that the defender's .security over the shares or

price in relief of his cautionary obligation, undertaken in a totally

erent matter, was not admitted, and pending the discussion of that

ition he must consign.

The Lord Ordinary reported the motion to the Court.

Loud FuLLERTON It is fixed by the cases of Tait and Mackenzie, that where

entitled to retain a fund in security, he cannot be called on to consign.

"" mu>t, therefore, in the first place, determine the question, whether the deleu-

iiitled to retain or not, for on it depends the question of consignation.

Lo»d Mackenzie—I see a distinction between this and the case of Tait, for

M the right of relief was not disputed, and the Court was clear and in a condi-

Qoeensberry's Executors v. Tait, May 23, 1822, (1 S. 428;) Mackenzie v.

■ , May 29, 1827, (5 S. 725.)

J



494 CASES DECIDED IN THE

Feb. 11, 1845,

K.r v

No. 89. tion to be so upon the right of retention. But here, unless we determine the

whole merits of the action, we cannot be clear upon that. We may hare «n

opinion that a trustee holding for another may retain for any debt ; but we cannot

M Kfchuie. well decide that here. According to the argument of the pursuer, the defender is

not entitled to retain, but only to draw a dividend in the sequestration. This.

makes a difference between the present case and that of Tait, where there was no

question about the right of relief. But it is a question notwithstanding, whether

we should order consignation. There is no vergens ad inopiam—that is one

thing, and another is, that there is an arrestment in the bands of the bank. If the

arrestment affords a sufficient security, I do not see why we should decide a dif

ficult point. It is only as a matter of necessity that consignation is ever ordered.

Lord Jeffrey.—On the grounds last stated, I am inclined hoc statu to find

that the pursuer has no right to demand consignation. I am principally moved by

the effect of the arrestment. I should not be prepared to discharge the arrestment

on the ground that the right of retention is to be held so clear that it ought not to

be allowed to stand. I don't see that we can refuse some kind of security; and,

had there been no arrestment, I ebould have hesitated to refuse the motion for

consignation.

Lord President.—I am of the same opinion. I think we should find that, is

respect of the arrestment, consignation is unnecessary.

The Court accordingly instructed the Lord Ordinary to refuse the motion

for consignation hoc statu, in respect the fund had been lodged in bank, ami

bad been attached by arrestment at the pursuer's instance.

John Walker, W.S.— Sanc and Adam, S.S.C.—Agenta.

No. 90. Robert Dow Ker, (Dunlop's Trustee,) Appellant—Maitland—

Cowan.

James M'Kechnie, Respondent.—Rutherford—Penney.

Partnership—Debtor and Creditor—Novation.—A customer of a bankiai

company, shortly after the death of a partner, signed a docket at the end of k"

account in the company's books, which bore that the account was settled, and th

balance in his favour paid to him ; the balance was not in reality paid to bin, ha

he received at the time a credit receipt from the banking company for tbeamoBtt

—1. Held that he had discharged the old company, dissolved by the partsrr

death, and consequently had no claim against the deceased partner's estate. •

Circumstances held to import knowledge of the death of a partner equivalent :

intimation.

Feb. 22, 1815. Alexander Dunlop of Keppoch was a partner of the Renfrewsbir

1»t Division. Banking Company till his death in December 1810. James M'KecbnM

Ld. Fuli*rioi.. Glasgow, kept an account current with the branch of the company tiert

and, at the date of Dunlop's death, was its creditor to the extent of £13^
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Tie company having failed in 1842, indebted to M'Kechnie upon his No. 90.

account current to a somewhat larger extent, he lodged a claim in Dun- ~

lop's sequestration (his estates having been sequestrated under the clause Ker v.

in the Bankrupt Act anent deceased debtors) tor£l300, under deduction MK"chD"'

of 4s. !id. in the pound as the estimated value of the claim on the banking

company's estate. To this claim it was objected that M'Kechnie had

discharged the old company, dissolved by the death of Uunlop, one of

lie partners, and commenced an account with the new, by which the

business was carried on. The following were the facts upon which this

objection was founded :—M'Kechnie had kept an account with the Ren

frewshire Banking Company for about twenty years prior to Dunlop's

death. This account had been regularly balanced in April annually, and

occasionally docketed by M'Kechnie in the bank books. These dockets

bore, that the account was settled, the vouchers exchanged, and the ba

lance carried to new account. In April 1841, however, which was the

first balancing period after Dunlop's death, M'Kechnie subscribed a

docket in the bank books in these terms—" This account settled, and

the balance of £1348 : 1 : 6 paid to me." He at same time took a credit

meipt from the bank for £1340. He stated, and proved by the bank

<Wa, that the sum of £8 : 1 : 6 only had actually been paid over to him,

llereceipt having been taken for the rest. He averred that he had re-

i wred no intimation of Dunlop's death, and did not know of it. Special

•■''iiiation was not alleged on the oih< r side, but it was maintained, that

bring an event well known in the place where M'Kechnie resided, he

■est be held to have known it ;' and that he did so, appeared from the

«w mode of settlement adopted at the first settling period thereafter.

The trustee rejected the claim, " in respect that the date of lodging

*as subsequent to the bankrupt's death."

M'Kechnie appealed to the Sheriff, who pronounced the following

interlocutor :—" In respect that the appellant had, for many years ante

cedent to 1841, kept an account-current with the Glasgow agency of the

Renfrewshire Banking Company, the balancing of which account was in

April yearly; in respect that at the balance in April 1841, it is proved

t no money was then paid to the appellant except the sum of £8 : 1 : 6,

that the remaining £1340 was placed to his credit in the bank books

a continued account-current, and was not entered in .the book kept

moneys received on deposit receipts—Finds that the docquet in the

ledger of date 20th April 1841, stating the whole £1348 : 1 : 6 to have

teen of that date paid to the appellant, which is contrary to the fact, can

not be held as effectual in the circumstances to relieve the estate of Mr

Dunlop of Keppoch, as a partner of the Renfrewshire Banking Com-—

■l' Aytoan v. Dundee Banking Company, July 19, 1844, (ante, Vol. VI., p.
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No. 90. pany, down to his death in December 1840, from responsibility for tlie

appellant's claim against said company at the period of such decease, and

Ker t. ' therefore reverses the trustee's decision on the appellant's claim, and or-

M'Kechnie. Jains the same to be ranked on the defunct's estate, as craved in the mi

nute of appeal : Further, finds the said estate, and the respondent as

trustee thereon, liable in the appellant's expenses, for which, and the

dues of extract, decerns."

The trustee appealed to the Lord Ordinary on the bills, who pronoun

ced the following interlocutor :—" Alters and recalls the deliverance

complained of, and sustains the decision of the trustee ; finds the apel-

lant entitled to expenses." *

M'Kechnie reclaimed.

Lord President.—I do not think there was novation or delegation in this

case. None of the cases approach to the very narrow grounds on which ii ■

here maintained that there was. All the witnesses are decidedly of opinion tkat

there was no real payment as appears from the books, except to the extent of

£8 : 1 : 6. There is an acknowledgment on the face of the books that the whi -

sum was paid over to the party, and of the same date he gets a receipt for itfr.it

* " Note.—Even on the assumption (of which the truth is not now disputed

by the trustee) that no advance in cash beyond the sum of £8 : 1 : 6 was made to

the petitioner, on the settlement of accounts in April 1841, the question still re

mains whether the writings which passed between the parties on that occasion

must not be held to import such a delegatio debiti, as to extinguish the debt is

regard to the estate of the deceased partner, and the Lord Ordinary feels himself

compelled to put on those writings that construction which, indeed, seems to him

the only one of which they admit.

" It is true, as is found in the interlocutor of the Sheriff, « that the appellant

had for nianv years kept an accounr with the Renfrewshire Banking Compnv. ll -

balance of which was in April yearly ;' and if the settlement of April 1841 had

been in terms of those of the preceding years, the presumption would have Urn

iii.it nothing more was intended than the carrying on the balance.

" But the settlement in 1841 was something quite different, and rtry specific

in its terms. On the one hand, the appellant signed in the ledger a docqoet,

bearing that ' this account was settled, and the balance of £1340 paid to me,' ami

on the other hand, he took from the company, that is the new company, a receipt

bearing ' that they had received from him the sum of £1340, which is placed to

the credit of his account.'

" The Lord Ordinary is hound to hold that these documents were consistent

with the intention of the parties, and therefore must give them their legal effect;

and he cannot discover what other intention or effect they can be held to express,

than that of extinguishing the debt due by the former company, of which the de

ceased had been a partner, and consequently adopting the new company as the sole

debtor.

" It is true novalio or delegatio is not to be presumed ; but it certainly miv be

proved ; and the Lord Ordinary thinks it is proved by these writings.

" Though no money was actually paid but the £8:1:6, the writings clearly

showed that, in regard to the sum of £1340, the money was held by the creditor to

have been paid, and to have been replaced by him in the hands of the new com

pany."
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the bank; but when it is not true, in point of fact, that he did receive that sum, No. 90.

hum ran I hold that there was a new arrangement ? The entry in the books bears —

iliathe received payment of the whole sum ; but that is a mere fiction, as is now {/

admitted. I do not find in any of the cases that have been referred to, authority M'Kechnle.

fi>r holding novation upon anything like so narrow grounds. The question in

these cases was, whether, by the act and deed of the party himself, he gave his

consent to the novation, and accepted the new company us liable for his funds.

I cannot hold that there was any such intention here.

Lord Mackenzie.—I have great doubt ; but, on the whole, I cannot differ

from the Lord Ordinary. In the first place, I must hold that Dunlop's death was

kno»n to M'Kechnie. I think the form of the transaction, in the absence of any

counter proof, affords an insuperable presumption that it was known. Then

M'Kechnie goes to the bank, and knowing that Dunlop was dead, and the com-

Piny dissolved, be knew that something must be done—that he could not go on

u before, because it was a new company. It is probable that he went for the

purpose of having a continuance of bis account with the new company. Then

l«ok to see what are the circumstances. The old account was not closed as h

jar's icconnt had ever been before ; on the contrary, he gets a new receipt, which

KBfTerdid before, and would not have done then had it been an ordinary transfer

ee; of the balance as formerly. What was the use of the new receipt if there was

lockage? Would he not ask the reason of it ? And if so, he must have been

tm, Bat the case does not rest there, for the party signs a docquet, such as

there «rer was before, bearing that the whole balance had been paid to biro.

Hwcoold that fail to attract his attention ? How can we help being satisfied

■Ijtfewas perfectly conscious of making a change? His plea is, that, if there

a«K*atio, it is reducible on the ground of error. He could not succeed in such

• reduction. It was a matter of small importance at the time, this novalio that

wnids so formidable now that the event is known ; for he says he had no suspicion

°f the bank. Did he not then do just what any one would have done in the cir

cumstances? The death of a partner would never induce any one to take away

»» custom from a prosperous concern. There was nothing, therefore, the least

W»nge in this novalio. When he took the money out of the old, he must have

fU it into a new bank; and having no suspicion of the new concern carried on

•T the remaining partners of the old, it was most natural to deposit it there. I

wn't, however, deny that this is a pretty narrow case.

Lord Fullerton.—I remain of the opinion which I entertained when the case

"s before me as Ordinary. The very principle of novatio is, that there may be

i change of debtor without the intervention of an actual payment. Actual pay

out puts an end to the debt, and there can be no room for the doctrine. Here

w party was taking the credit of the new company, and discharging the old. As

"did 10 without any inducement, the novatio must of course be proved ; but it

■proved and proved scripto. He settles the account, and instead of adopting the

ordinary form, he signs a docket, bearing that the balance had been paid to him

•ad he takes a new deposit receipt therefor. What other form could he have

adopted, if he had wished to put the money into the new company ? Though no

money was paid, he signs a writing, implying that the money was paid, and he

•ices not attempt to reduce it. In the case of the ranking of Allan's creditors, less

than this was held to discharge the old company.

 

2 i
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No. 90. Lord Jeffrey I concur in the opinion of the majority. The only doubt I

had, was on the principle that novation implies a voluntary innovation on the part

Ker'T_ ' 'of the party against whom it is ultimately objected ; and I was not satisfied that

M'Keehnie. the death of the partner here was within the party's knowledge. But looking to

the case of Aytoun v. the Dundee Banking Company, where we held that wileu

some extraordinary circumstances could be alleged, the death of a partner could

not be held unknown to a person residing in the same place, and dealing with tbe

company, I cannot hold the partner's death to have been unknown. Holding it to

have been known to the party, the only point is, was he aware that he settled an

old, and commenced a new account, taking a receipt binding only on the new com*

pany ? I think the whole transaction abundantly clear ; and I am quite convinced

that there must have been an intention finally to discharge the debtors in tbe old

account, and take new parties bound.

It is not worth while arguing, whether it was a short hand payment or not; and

the entry and the result would have been precisely the same, if payment badbefn

made and the money paid back. All the witnesses say that this was the effect of

what was done. It would have made the matter more complete if there hadbea

a draft ; but the witnesses say that the bank was in the habit of paying undetmi

dockets without a draft. I have not the least idea, that if there had been a drill,

more than the money he carried off with him would have been handed over. Tkt

thing is done brevi manu in the ordinary course of business. Up to that date "

was a creditor of the old company ; but he settles the account with it by a docket

which says that the account is settled, and the balance, not carried to new account

which is the former entry, but " paid to me ;" and then the next entry is in tin

books of the new company. In short, I think there is complete evidence of win

is the principle of novation—the animus of the party to change his debtor, w

take a new debtor and document. Therefore, on the ground that he intended

innovate the vouchers on which he intended to found his claim of debt in futore, 1

am for adhering to the interlocutor. Having no doubt at the time of thesoNetc]

of the establishment, what could he have done in the circumstances but what al

did ? I cannot penetrate into the recesses of an ignorant mind, and bold tkl

he proceeded on an erroneous idea.

The Court adhered with additional expenses.

Andbiw Howdin, W.S.—Graham and Anderson, W.S.—Agent*.
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David Smith, Pursuer.—G. Bell. No. 91.

James Hamilton, Defender.—Deas.

Feb. 22, 1815.

Smith v.

Prescription, Triennial.—Held that prescription ran from the end of each year Hamilton,

upon the claim of a writer's clerk engaged at so much per week. ~~~

King. '

Action raised on 28th November 1843, by a writer's clerk against his

Feb 22 1845 *

employer for nine years' salary, down to 15th November 1843, at the ' 1_

iste of fifteen shillings a-week, under deduction of certain sums paid to IbtDivisiok.

account The defender pleaded prescription, except in so far as related ' u,

pthe salary for the three years' immediately preceding the action. The

Jprwer answered that the weekly salary came in lieu of fees for writings,

pi that therefore his claim was to be viewed as a continuous account

i a writer's or merchant's, on which prescription ran only from the

i of the last item.

be Lord Ordinary " sustains the defender's plea of prescription, ex-

tin so far as relates to the salary of the three years, ending November

.wing the last date of the account."

.Hie pursuer reclaimed, but

The Court adhered.

James Bell, S.S.C Robert Macxay, S.S.C—Agents.

John King, Petitioner.—Arkley. No. 92.

Mrs King, Respondent.— Ogilvy.

ocess—Poors-Roll.—Application by a husband to be admitted on Feb. 22, 1845.

poor's-roll, in order to raise and carry on an action of divorce against „ J
a. . ,. ... , *o Division.

as wife refused, in hoc statu, the applicant being in receipt of wages T.

the rate of £1 per week.

Job* Walker, S.S.C —Agents.

Decided 24tb January.

I
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No. 93. John Munro, Pursuer.—Rutherford—Crawford.

„■ I7~T„., Harry Munro Taylor and Others, Defenders.—Sol.-Gen.Anderm
F«b. 25, 1845.

Munro ▼. —Neaves.

Taylor.

Reparation—Public Officer—Procurator-Fiscal— Wrongous Apprehension-

Process—Summons.—1. Summons of damages against a procarator-fiiictl, set

ting forth that he had applied for, and obtained a warrant of apprehension agaiiul

the pursuer without sufficient ground or probable rause, held to be irrelevantly laid,

in respect it did not also libel that this had been done maliciously. 2. In an ac

tion of damages against a procurator-fiscal, on the ground that, in the coura of

executing a criminal warrant, the officers to whom he had committed that doty had

imprisoned the pursuer in a cruel and oppressive manner;—Held that, as ii *«

not alleued that the wrongous act complained of had been done by the defender'-

instructions, or with his knowledge, or that the general directions he had giret tt

the officers were other than proper and suitable in the circumstances, it we i»

be regarded as the individual act of the officers, which he could not in the cirtw-

stances have anticipated or guarded against, and for which he was not in law re

sponsible.

Feb. 25 1845. John Munro, ditcher in Invergordon, raised an action of damage

against Harry Munro Taylor, the procurator-fiscal for the eastern dis

Lord Ivory. t"ct °f Ross-shire, and John M'Bean and certain others, messengers am

T- criminal officers. The summons set forth, that a petition had been pre

sented by Taylor to the Sheriff-substitute of Ross and Cromarty, set

ting forth that the pursuer Munro had formed one of a mob which to

assembled at Invergordon, and had been actively engaged with them ii

deforcing an officer of the law in the execution of a warrant, and resci

ing from him a prisoner whom he had apprehended, and craving a wai

rant to apprehend the pursuer, which was granted by the Sheriff in tern

of the prayer of the petition : That " the said petition was presenter

without sufficient ground or probable cause, and the statements ma*

therein, in so far as regarded the pursuer, were contrary to the fact:

That Taylor employed John M'Bean, messenger in Inverness, the de

ceased John Munn, superintendent of police at Elgin, Alexander Stew

art, sheriff-officer at Tain, and John Finlayson, criminal officer, residia]

in Dingwall, to apprehend the pursuer on the charge set forth in th

petition : That these parties, with assistants, all acting under Taylor'

employment and authority, apprehended the pursuer on the night of ti*

4th, or very early in the morning of the 5th of October 1843, and tool

him to a house at Invergordon, which had been formerly employed •

the office of the Commercial Bank, and was then used as a guard-hou

by a party of military who were stationed there : That there were t*

strong and well-secured rooms, of a considerable size, in this hou^e, i»

security of which was further increased by the presence of the soldier
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who were keeping guard in one of them : That the pursuer, upon being No. 93.

brought in custody to this house, or old bank-office, was not placed inFeb ^7~J8,5

either of these rooms, but was by the above-named officers and their as- Munro t.

sistants, "acting under the employment of the said Harry Munro Taylor, Ta5rlor-

illegally, oppressively, cruelly, and maliciously forced or thrust," along

with five other individuals, into a stone chamber of small dimensions, which

kd been used formerly as a safe for keeping the cash and books of the

bank, and the construction of which was such as "to render it utterly unfit

for the confinement even of a single human being." The summons then

described the suffering endured by the pursuer and the other prisoners,

from want of air and otherwise, while they were locked up in this cham

ber, which were alleged to have been very severe. It then proceeded

Inset forth,—that the pursuer was subsequently taken to Tain jail ; that

lie warrant for his committal to jail was irregular and illegal, and that

ke was illegally and oppressively committed to prison on the said pre

tended warrant ; and that, after remaining in prison for several days, he

«M liberated on bail: that in presenting the said petition, and obtain

ing the said warrant for apprehension against the pursuer, the said

Hairy Munro Taylor acted wrongfully, and without any sufficient

pwwt or probable cause: that, in the apprehension of the pursuer, the

wl Henry Munro Taylor, and the said John M'Bean and others, act-

"¥ rader his employment, acted illegally and oppressively ; and that in

toiearceration and confinement of the pursuer in the safe as aforesaid,

■din the treatment of the pursuer during his confinement as aforesaid,

lie said Harry Munro Taylor, and the said John M'Bean, and others

•*ng under his employment, acted illegally, oppressively, cruelly, and

Viciously. The summons then concluded against Taylor and the

tfcers for £500 as damages and solatium.

lo his defences, Taylor admitted that he was at Invergordon during

P* lime the pursuer was confined there, although he was not personally

fwentwhen he received the treatment complained of, which indeed was

IK alleged by the pursuer. He stated the following objections to the

tlevancy of the summons as directed against him.

Kleaded ;—

hat the action was irrelevant, in so far as founded on any objec-

the warrant under which the pursuer was apprehended and incar-

, no sufficient grounds being set forth on which the defender

»old be held liable for having obtained or used it.

2. That it was irrelevant, in so far as relating to the alleged execu-

•fcn of the warrant of apprehension, or the undue confinement of the

punuer under it, there being no sufficient statement to implicate the

Wender in the proceedings complained of.

B« That it was irrelevant, in so far as relating to the warrant of com

mitment or incarceration, to which no specific objection was stated.

ie Lord Ordinary ordered minutes of debate.
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No. 93. The pursuer pleaded ;—1. That although the defender might not be

25^845 ^aD'e *n damages f°r tne mere procuring of a warrant without prob-

Munro t. able cause, unless malice was averred, yet when the warrant so obtained

Taylor, j^j ^een unlawfully and oppressively executed, and this had been set

forth, it was not necessary to libel malice, or other improper motive, is

order to support the action.1 2. The wrong complained of having been

inflicted by the officers while acting under the employment of the defen

der as procurator-fiscal, and in the execution of a warrant committed bj

him into their hands, he must be held liable for their acts. This liability

also attached to him upon the ordinary principles applicable to master

and servant, and employer and employed. According to the law re

lative to this class of cases, the mere fact of his not having been pre

sent, and not having specially ordered the wrong to be done, was not

sufficient to relieve him from responsibility.2 Similar responsibility ex

isted in the case of a creditor for the wrongous and oppressive execution

of diligence on the part of a messenger.3 The plea that the defender

was bound to entrust the warrant to the officers of law, within wta*

province the execution of it fell, did not take the responsibility off bin.

This had been held in the analogous case of a creditor employing *

messenger.4 On the contrary, it afforded him protection by placing tin

execution of warrants in the hands of a limited class, who were instruct

and licensed, and had to find security for the discharge of their function!

Two of the officers, whom the defender had employed, were not Sheriii

officers in the county of Ross, and he was under no obligation to emplo

them unless he thought proper. The position of the defender as a pre

1 Arbuckle, (3 Dow, 181 ;) Milhollan v. Bertram, Dec. 21, 1626, (5 S.&D

p. 170;) Strachan v. Stoddart, Nov. 13, 1828, (7 S. & D. p. 4 ;) M'Crom"

Sawers, Feb. 10, 1835, (13 S. & D. p. 443 ;) Swayne v. Fife Bank, Jan. 2!

1835, (13 S. & D. p. 1003.)

* 1 Hume, p. 51 ; 1 Hale, 4; 1 Hawkins, 1, 14; Clarkson v. M■Donald. 8)1

May 1829; Bell's Sup. Notes to Home, p. 8 ; Boyd, 7th January 1842; Broun"

Just. Reports, p. 7 ; Brown v. M'Gregor, February 26, 1813, (F. C.;)U«

Keith v. Keir, June 10, 1812, (F. Ct) Hill v. Merriks, November 30, 1SIJ

Hume's Decisions, p. 397 ; Fraser v. Dunlop, January 22, 1822, (I S. &D.p

258 ;) Baird v. Hamilton, July 4, 1826, (4 S. & D. p. 790;) Aitk»n v. Docslaj

January 5, 1836, (14 S. & D. p. 204; Hunter v. Union Canal Company. Man*

16, 1836, (14 S. & D. p. 717;) Sword v. Cameron, February 13, 1839, (wtt,

Vol. I. p. 493 ;) Linwood v. Hathorn, May 14, 1817, (F. C. ;) Bushe v. Steirmi*

(1 Bos. & Pnl. p. 404;) M'Kenzie v. M'Leod, June 14, 1834, (10 Bing. p.3S5;]

Evans' Fothier, Vol. I. p. 304.

3 Paterson v. Philip and Cosine, February 26, 1811 ; Hume's Derisions p-^

Gordon v. M'Coll, December 13, 1826, (5 S. & D. p. 123;) Cowan r. Will

Jnly 12, 1833, (11 S. & D. p. 999;) M'Donnell v. Bank of Scotland, J»!v?l

1835, (13 S. & D. p. 701 ;) Cleland v. Weir, July 21, 1835, (13 8. & D. p

1143;) Pearson v. Anderson, July 18, 1833, (11 S. & D. p. 1008;) M'L*^'

Buchanan, June 10, 1837, (15 S. & D. p. 1 113 ;) Brock and Fergusson v. Kem;»

February 22, 1844, (ante, Vol. VI. p. 709.)

♦ Anderson v. Ormiston, January 3, 1750, (M. 13949;) M'Pherson t. Ettlr*

February 28, 1787, (Hailes, 1021.)
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curator-fiscal, did not exempt him from the responsibility for damages, No. 93.

which would attach to him by the above principles of law were he a pri- ~

rate party. Munro v.

The defender pleaded, 1. That the summons, so far as laid upon anTaylor'

allegation tbat he had presented the petition, and obtained the warrant

for the pursuer's apprehension without probable cause, was irrelevant, as

lie pursuer had not also alleged malice.8 2. The pursuer did not allege

that the acts complained of had been done by the officers under the de

fender's special instructions, or with his knowledge. The question then

was, whether the defender, a public officer, was answerable for the alleged

wrongful acts of the officers under his general employment of them to

apprehend the pursuer upon a legal warrant, there being no allegation of

Name or error in the instructions that he gave to them, or of his having

rontemplated or sanctioned the wrongful acts complained of? The na

ture of the defender's duties compelled him to employ other public offi

cers to execute the warrants of the law, which it was his duty to obtain.

It was the case of one public officer passing on to another public officer

■ employment, which both of them in their several provinces were re

hired to perform ; and there was no authority for holding that, without

Wtof his own, the defender should be liable for the fault of other offi-

cersia another department, where a different duty had to be performed,

lie case of a creditor doing diligence for his private debt was wholly

ftfent; but even in that case, the limits of responsibility had not been

Extended to wrongs and irregularities which could not reasonably have

■en foreseen and provided against.3 Further, the acts on the part of the

•Seers were charged in the summons in terms inferring against them

pBrsonal delinquency. In this view of the case, there was no ground of

Wility against the defender, as a master or employer was never liable

if the delinquency of his servant or agent.4

The Lord Ordinary pronounced this interlocutor :—" Primo, In so

E

1 Hume, Vol. II. pp. 134, 135,/oo< note; Alison, Vol II. pp. 92, 93 ; Beattie

«Fi«cal of Dumfries, December 10. 1842, (Broun's Reports, p. 463;) Gilchrist

jfiscal of Perthshire, July 15, 1843, (Broun's Reports, 570;) Sharp v. Dykes,

jBbrnary 28, 1843, (Broun's Reports, 521 ;) Prentice v. Bnth^ate, June 19, 1843,

Food's Reports, 561 ;) M'Crone v. Sawers, February 10, 1835, (13 S. & D.

tt;> Richardson v. Williamson, June 1, 1832, (10 S. & D. 607;) Nimmo v.

fe»»rt,July 18, 1832, (10S.&D. p. 844;) Findlater t. Duncan, July 18, 1837,

(6S.& D. p. 1304;) June 19, 1838, (16 S. & D. p. 1150;) reversed, 23d Au-

I* 1839, (1 Rob. App. Cases, 911 ;) Mone v. Anderson, February 25, 1842,

|ne,Vol. IV. p. 786.)

' Arbuckle v. Taylor, July 10, 1815, (3 Dow's Reports, 150;) Young v. Le-

». July 8, 1822, (1 Sh. App. Cases;) Hallam v. Gye, 27th December 1835;

h ». Carrie, 22d February 1839; Marianski v. Henderson, 17th June 18JI,

W», Vol. I. p. 551.)

' Stewart ». M'Donald, July 6, 1784, (M. 13989.)

' Miller v. Harvie, (4 Murray's Reports, pp. 385, 388.)
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No. 93. far as the action is laid upon an allegation that the said defender present"

F b 25~1845 e^ a P61'1'0" against the pursuer, and obtained warrant for apprehension

Munro v. thereon, without any sufficient ground or probable cause, Finds, in re-

"y ur' spect that malice is not also alleged, that the summons is not relevantly

laid, and that the said ground of action cannot be maintained. Secundo,

In so far as the action is laid upon the pursuer's actual apprehension, and

the treatment which he received while in custody under said warrant:—

in respect it is not alleged that the defender's interference, or any in

structions, employment, or authority given by him, went beyond the mere

delivering over of said warrant into the hands of the legal officers proper

for carrying the same into execution, and in order to the same being so

executed by them in the ordinary and regular discharge of their duty as

such officers ;—in respect, further, that the defender's employment of

these officers was not a mere voluntary act, impelled by his own interests

or directed or tending to his own ends, but was a proceeding directed to

the public interests, and necessary and incumbent on him in the discharge

of his public duty as procurator-fiscal ;—in respect, moreover, that the

functions to be performed by the said officers, after the warrant had been

committed to them for execution, as said is, were not such as directly or

indirectly fall within the defender's own official department, or the power*

or duties connected therewith, and attaching to himself as procurator-

fiscal, and consequently not such as he could legally have performed ir

his own person, or by delegation to others, in the capacity of his servnnM

or agents; but, on the contrary, were functions peculiarly pertaining tc

a distinct department of legal officers, whose business it is to perform the

same as a separate branch of public duty, and by virtue of powers which

the law itself confers, and which no delegated authority derived from

others can affect—Finds, in the total absence of all allegation directlj

implicating the defender in his own person as a party to the alleged ille

gal proceedings of the said officers, that as regards this branch of the cast

al-o, the summons has not been relevantly laid, and therefore that neither

can this ground of action be maintained. Separatim, Finds that the pro

ceedings alleged on the part of the officers being expressly charged «

having taken place ' illegally, oppressively, cruelly, and malicious!*.'

and this charge not being so averred as to extend to or reach the defender

personally, the defender is not responsible, in respect of his mere general

employment of the officers to execute the warrant, for any acts of wrong

wilfully and maliciously committed by them, no such liability by law«'-

taching even in the case of an ordinary master for the wilful wrong or

malice of his proper servant, or in that of an ordinary principal for the

wilful wrong or malice of his proper agent or other delegated represen

tative. Tertio, In so far as the summons sets forth, that ' the alleged

warrant for the committal of the pursuer to jail was irregular and illegal,

and the pursuer was illegally and oppressively committed to prison undtf

h e said pretended warrant,' finds that there is no corresponding conclu
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sion in the summons connected therewith ; and, therefore, as well as in No. 93.

respect that no specific or intelligible statement of the alleged grounds of

.,,,... • .... ... n Y&>. 25, 1845.

^legality has been given either in the summons or even in the minutes ofMunro v

debate, finds, as regards this head likewise, that the summons is not rele- T"ylor<

vastly laid, and that the action cannot be maintained. Upon the whole

natter, sustains the objections to the relevancy, as pleaded in the three

first pleas contained in the defences for this defender ; and, therefore, as

regards the said defender, dismisses the action ; but, in the circumstances

oi the case, finds no expenses due, and decerns."*

• " Note.—I. As to the first finding of the interlocutor, there seems to be no

ra! question between the parties, and it is at all events borne out by the case of

Arbuckle, and others of that class.

" 2. The second finding involves matter of greater difficulty, and for which there

is no direct precedent. But, after full consideration, the Lord Ordinary has formed

» clear opinion on the subject.

"The fundamental doctrine, upon which the constructive liability of one person

far the act of another « ill be found to rest, involves generally an application, more

"less direct, of the maxim, qui facit per ahum facit per se. Accordingly, the

»»e familiar and proper instances of such constructive liability occur in the rela-

<Mof master and servant, or principal and agent. And in such cases the rationale

rftk« liability is plain ; for the servant or agent only doing that which but for

<k< delegated authority derived through his master or principal, the latter must or

■iftt have done for himself, the act of the servant or agent comes truly to be

"pried as equivalent to the act of the roaster or principal—and so draws after it

•"the responsibilities which would naturally have attached to such master or

fiwipal, if acting in propria persona.

"But this is a principle which cannot, strictly speaking, be extended to the

*»of a party whom the law itself has laid under a disability to perform the par

ticular function out of which liability arises, and where another and a totally dis

tinct party has been declared alone competent to execute the duty. For in this

o*, so far as regards the act to be performed, there is no delegation of authority

■rom the former to the latter, and the latter does not execute, as in the right or

pUce of the former, a duty which it properly belonged to the former to have exe

rted fur himself ; but, on the contrary, acts entirely in his own independent right,

•ad as the recognised master of proceedings which fall within his own proper and

official province.

" In one class of cases, the distinction now pointed at has not perhaps been ear

ned out in its full rigour; and the pursuer, availing himself of this, has accordingly

"ted the main strength of his argument upon the analogy of certain decisions,

*herel>y a private party who employs a messenger, or other legal officer, in the

•Mention of diligence, &c, has occasionally been subjected in liability for the con

tinences of irregularity committed by such messenger or officer.

14 It may, however, be questioned whether the Court have not already gone suf-

KWQtly far in such an extended application of the principle of constructive liability,

lauaenced, it may be, by considerations of expediency, where the act to be per

formed, originating as it did in the voluntary employment of the party, was at the

•ante time wholly and entirely directed to his own individual ends. In such a

saeit might not perhaps be going much out of the way to hold the impulsion of

'he employer's interest, and the private benefit thereby sought to be secured, as

efficient to attach to the whole proceedings the character of bis proper act. But

1* this as it may, the Lord Ordinary, while he will at all times be ready to follow

»e authority of these precedents, where he finds them to have a precise applica-

"Mi cannot help thinking that it deserves serious consideration how far their
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No. 93. The pursuer reclaimed.

~Z~.,g.5 At the debate which took place in the Inner-House, the pursuer ad-

Munro v. mitted that, under the expressions *■ acting under the employment" of

Taylor.

operation should be further extended, on the strength of any mere supposed ana

logies, to other cases where the identity is not so clear.

" In the present question, more especially, he would certainly hesitate to ex

tend their authority to a case, where the act of employment had no such impul

sion of private interest, and did not partake in the same sense of a spontaneous

and voluntary proceeding ; and where, on the contrary, the effect would be to ex

tend the responsibilities of a public officer, acting in the compulsory and unavoid

able discharge of his public duty, and solely and exclusively for the public behoof,

without any other moving cause. To do so would be, in great measure, to para

lyze the exertions of an important public functionary, and thereby operate a seri

ous discouragement to the public service.

" But, fortunately, none of the authorities have as yet carried matters this

length. And, indeed, there would be almost more plausibility in holding tbe

Sheriff answerable for the ministerial acts of his officers, than in subjecting; tbe

procurator-fiscal. In England, accordingly, it does appear that the law looks to

the Sheriff, and to him alone, for the acts of his officers, he being identified wild

them in every case, even to the effect of being responsible for their wilful miscon

duct or deliberate fraud. The principle of respondeat superior is, in such case,

held to apply. But there is no room for extending such a principle to the case

of a Scots procurator- fiscal. The sheriff-officer is no subordinate in the procure-

tor-fiscal's department. The act of the officer is not, even delegatione, the act

of the fiscal. It is an act peculiarly the officer's own, in the discharge of his pro-

per official duty ; and in this the procurator-fiscal is no more his superior officer

than he is his proper principal or master. Tbe authority which the officer obevs

is, in truth, the warrant of the law itself, as embodied in the Sheriff's deliverance,

and the procurator-fiscal is no otherwise connected with it than as the hand through

which it goes, in passing from one distinct department of the public service to

another.

" In the absence of any direct Scotch authority, the defender has resorted for

collateral lights to the sister country, and not unnaturally, seeing tbe law of both

countries, as regards this description of question, rests substantially on the same

basis of principle. The Lord Ordinary may notice one or two additional illusrra-

tions. For example, there is the case of Milligan, 12 Adol. and Ellis, 737, «ber«

a butcher, having employed a licensed drover to drive home some bullocks from

Smithfield market, and the drover having employed for the purpose a servant of

his own, through whose negligence a bullock injured the plaintiffs property, it

was held that the butcher was not liable, as having merely ' employed another *bo

is recognized by the law as exercising a distinct calling.' Again, in Quarman. 6

M. and Wels. 499, the owner of a carriage having hired horses from a stabler, and

the latter having also provided the driver, through whose negligence an injury

was inflicted, it was held that tbe owner of the carriage, though employer in tbe

first instance, was not liable, and that recourse must be had against the stabler i<

the party alone responsible for misconduct within his own province. So, in the

case of a pilot ; as to which, by a recent decision, it appears to be settled—ami

this ' upon the principles of reason and justice, and independently of the expret?

provisions of the statute (6 Geo. IV. c. 125, sec. 55,) that the compulsory taking

of a pilot does, on general principles, release the person so taking him under com

pulsion from all responsibility for his acts ;' the distinction being, that where there

is no compulsion to employ such an officer, the pilot, being employed voluntan''',

and on the mere motion of the shipmaster for his own guidance, is to be regarded

us a proper servant ; but that, when forced upon the master by tbe requirement

of some local regulation, (be it statutory or otherwise,) he is not a servant, but ■
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the defender, used in the summons, be did not mean to aver, nor would No. 93.

lie be able to prove, that the defender had given directions to the officers - . „ lg.r

Munro v.Taylor.

in truth, superior in his own distinct department, and as such supersedes the

master, and so for the time releases him from responsibility.—(Shee's Abbot on

Shipping, (6th Edit.) p. 184, citing Dr Lushingtou's judgment in the case of the

Maria,)

" In a word, the Lord Ordinary adopts implicitly the doctrine laid down by the

learned Judge in the case just cited, as applicable, not less to the case of a procu

rator-fiscal, compelled in the discbarge of his duty to employ a sheriff-officer, than

to the case of a party compulsorily employing a pilot. ' What is the general prin

ciple,' asks Dr Lushington, ' on which one man is responsible for the acts of an

other? He is answerable for injury done to another within the scope of his em

ployment, because he elects him, and the act is voluntary. But where a man is

compelled to emplov another, the whole principle on which liability depends en-

iirtiv fails.' This doctrine, in rigour, would perhaps apply even to the case of a

prirate party who is obliged, in the execution of legal diligence, to resort to one

of the regular officers, whom the law holds alone competent with reference to such

to actus legitimus. But, at all events, it is a fortiori applicable to the case of a

|»Wic functionary, such as the procurator-fiscal in the present case.

" In conclusion, and as in all points applicable to the present case, the Lord

Ordinary implicitly adopts the words of Mr Justice Story, (Law of Agency, p.

':)—' Where persons are acting as public agents, they are responsible only for

own misfeasances and negligences, and not for the misfeasances and negli-

of those who are employed under them ; if they have employed persons of

»Ne skill and ability, and have not co-operated in or authorized the wrong,

fthe doctrine ' respondeat superior' were applied to such agencies, it would

te as a serious discouragement to persons who perform public functions,

of which are rendered gratuitously, and all of which are important to the

interest. In this respect their case is distinguished from that of persons

for their own benefit, or employing others for their own benefit.'

I As regards the third finding, the Lord Ordinary has held himself entitled

mine that the pursuer means to raise no special case in regard to the warrant

Bimitment.

P.S.—Since preparing the above judgment, the Lord Ordinary has observed

number of Adolphus and Ellis' Reports, just published, a case (Martin v.

srlay, 4. Adol. and Ellis, new series, 298) which, while it expressly recog-

and confirms the principle on which Milligan and Quarman (supra) were

fd, appears in some degree to qualify and restrict the application of Dr Lush-

ton's judgment in the case of the Maria. It is sufficient to call the attention

w the parties to the matter. But, so far as the Lord Ordinary can see, there is

nothing to shake, in its substance, the general soundness of the principles which

he has above attempted to deduce from the whole authorities. And as regards the

particular question involved in the case of Martin itself, there really seems to have

*n no room for difficulty ; for there, the owner of the barge, though compelled

the Waterman's Act to employ one or more freemen in the navigation of his

sel, was still the uncontrolled master of these parties, after they were so em-

Ted by him, and while they continued in his employment; and the statute

accordingly, in one of its sections, expressly designates them as • his servants.'

Of coarse, being his servants, and acting entirely under his command and control,

there could be no doubt (upon the ordinary application of the principle of construc

ts liability) that he was liable for their neglects.

" The Lord Ordinary may jnst add, in order to prevent misapprehension, that

>n finding no expenses due, he has not been actuated bv a notion that the fiscal

■win any respect to blame. No such personal imputation was cast upon him by

the pursuer, the case being treated purely on its legal principled. The Lord Or-

 



508 CASES DECIDED IN THE

No. 93. to confine the prisoners in the chamber which had been used as a bank-

_ . ~ ' _ safe, but only that he had ordered them to be brought to the bank-office
Feb. 26, lolo. " °

Munro v. and detained there.

Taylor.

Lord Justice-Clerk.—The first finding in the interlocutor of the Lord Or

dinary was not impugned in the argument addressed to us, and is founded on clear

and indisputable law.

The second finding in both its branches, and particularly from the terms and

expressions employed, raises a very grave and important question of constitutional

law. Upon the general doctrine contained in this part of the interlocutor, at

staled by the Lord Ordinary, I wish to express no opinion whatever. I am de

sirous to be understood neither to intimate dissent nor to express concurrence, u

I am clearly of opinion that this case may be satisfactorily and more usefully de

cided upon the special facts set forth in the summons, as that summons was re

stricted and explained at the bar.

It is better, therefore, to leave the general doctrine perfectly open, to be main

tained when necessary in any other case, if any one shall ever arise, for the deci

sion of which it becomes essential.

It was distinctly admitted to us by Mr Craufurd, that under the genera

expressions in the summons, in which it is stated that the other defenders, the

officers and their assistants, acting " under the employment of the said Harry

Munro Taylor," forced the pursuer, with other prisoners, into the stone chamber,

or safe of the bank, and confined them there in the cruel and oppressive manner

alleged in the summons, he did not intend to prove that the defender, the procu

rator-fiscal, had given any direction whatever to use the bank-safe as a place of

confinement, but only that he had desired that the prisoners should be brought to,

and detained until morning in, the bank-office as a place of safe custody; in which

office the summons states there were two sufficient and suitable and strong rooms,

perfectly secure, and well adapted for the purpose. Indeed, he admitted that it

would appear that the procurator-fiscal knew nothing of the outrage complained

of until after it was over. This admission or restriction of the summons exclude?,

in the circumstances set forth by the pursuer, the liability of the defender fir

what occurred during the night. Upon the statement so restricted, it it quite

clear that the wrong complained of (assuming at present that it occurred) was an

act of individual cruelty on the part of the officers—a strange, wanton, and Tio-

lent outrage by them as individuals, perpetrated (assuming that it occurred at all)

in the middle of the night, against the occurrence of which no precautions could

he required, as no one could foresee the possibility of such an outrage.

The case shows that no view of the procurator-fiscal's duty could impose on

him the necessity or obligation of giving instructions not to commit an outrage,

the possibility of which could not enter into the contemplation of any reasonable

man. Indeed, had the procurator-fiscal, at a period of alleged excitement such as

dinary, considering the novelty and importance of the question, merely thought it

was not a case for expenses on either side. He doubts not that on due represen

tation the fiscal will find no difficulty in obtaining his pecuniary indemnity from

the proper quarter."
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that stated in the summons, after a riot and deforcement, so exercised his inge- No. 93.

unity as to ton temp] ate the stone safe as a place of custody, and given the officers —-

orders not to put them ioto it, it migiit have been a very fair question on the facts, u ' '

whether such an unnecessary and singular order was not meant to be understood Taylor.

w a broad hint to put them there.

The wrong complained of is now brought to this—not that in acting on the in

structions alleged to he given, or in the execution of the warrant and detention of

the prisoners, as directed and intended by the procurator-fiscal, any wrong could

ordid occur; bat—that after the prisoners were secured, the officers committed an

let of cruelty as uncalled for and unnecessary (as the summons says) for the safe

custody of the prisoners as it was barbarous in itself;—and what the pursuer con

tends for is, that the procurator-fiscal shall be liable, because he did not specially

prohibit an unforeseen and extraordinary individual outrage, originating in the

ijMoii violence of the officers, and that he is in law responsible for every act,

fen of such unforeseen violence, which the officers may commit, if not specially

prohibited by him beforehand. 1 think, when brought to this proposition, the

rase against the procurator-fiscal is quite extravagant, on the strictest view of his

duty which the grave and serious regard due to the personal liberty of the subject

tail suggest.

There is, then, a plain ground for holding that no relevant case has been stated

•M can subject the defender in responsibility. On the pursuer's own showing,

kose is one in which an outrage of personal and individual cruelty and violence

tfeommitted by the officers, (assuming the facts,) originating as completely in

tfer personal feelings and individual abuse of the power which circumstances

ptt them, as if they bad taken up pistols and shot the party of prisoners after

fey were all duly apprehended—a case in which the Fiscal surely could not be

We in assythment.

Any difficulty which the case at first presented arose from the introduction of

the various analogies derived from the relation of master and servant, owners

employing pilots, and the like, which have been so largely discussed in this

ease.

I beg to say, that no valuable aid or sound and safe rules can be drawn on

either side from such cases, in considering the responsibility on the one hand, and

•ie protection or privilege on the other, of the procurator-fiscal in the exercise of

hii duties as procurator for the public interest. The distinctions between the case

of the procurator-fiscal and the classes of cases referred to in this discussion are

snmerons, fundamental, and insuperable, and utter confusion would arise from

'Pplying the doctrines laid down in these cases either to the responsibility or to

™ protection belonging to the office of fiscal. Such doctriues were never stated

»nb reference to the case of a public prosecutor, or in the contemplation of being

w applied. In England there is no such officer—for even the Attorney-General's

utuaiion is quite different. And in the English law, therefore, the rules neces-

Urily applicable to such a distinct subject as the responsibility of those acting in

the office of public prosecutor, cannot have a place—at least not in such a form

•» to be of use to us. Some of these analogies would entail far greater responsi

bility—indeed responsibility of a different kind from any that attaches by the law

of Scotland to his office, or can be attached to such an office consistently with its

"''j^cts and the interests of the public. And some of the analogies would give

him a degree of protection and irresponsibility, which cannot be pleaded in cases
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No. 93. where the personal liberty of the subject is an element which must be attended to

in the discharge of public duty, and in the exercise of the discretion which that

F«h. 25, 1845. (juty jmpjjg^ j ,]„ noi wjgn to ,li8Cas8 the extent either of the fiscal'* responsi-

Tayiur. bility or protection as an abstract question, or in any degree to express an opinion

as to the general doctrine stated in the interlocutor. It is necessary, however, to

state, as I have done, that in deciding this case I cannot proceed on any of the

analogies pleaded on either side, from the classes of cases as to the relations of

ordinary employers and their servants or assistants.

Lord Medwvn,—In considering the important question here submitted to our

review, we must carefully attend to the charge or subject of complaint bronght

against the defender, the procurator- fiscal, to see if the summons affords a rele

vant ground of action against him. Now, it is not charged against him as t

wrong that he, the procurator-fiscal, the public officer in the county, whose duty

it was to investigate alleged offences against the public peace, applied for, and

obtained a warrant to apprehend the pursuer ;—it is not charged against him that

he put this warrant into execution by giving it into the hands of a sheriff-officer

for that purpose ; I shall notice afterwards what is said of the selection of concur

rents for the officer ;—it is not charged as a wrong that this warrant was executed

during the night, or that the pursuer was brought to Invergordon, to a place of

security which had been used as a bunk- office, by the sheriff-officers, assisted by »

party of military ;—it is not charged against him that the pursuer was not at an

untimeous hour taken before the Sheriff for examination ; but it is charged against

him that, instead of confining the pursuer in one or other of the rooms of this

house, alleged to be secure places of custody, the parties who apprehended

him and had him in charge, " acting under the employment of the defender,

thrust the pursuer illegally, oppressively, cruelly, and maliciously into a small stone

chamber, which was utterly unfit for the confinement even of a single human

being ;" notwithstanding of which he was shut in with five others, and kept

there for six and a half hours till he was examined by the Sheriff. It is not

then for the detention during the night, but for the detention in the unsuit

able place, for which the defender is sought to be made responsible. Now, it

was distinctly admitted from the bar, that the pursuer does not allege that any

special instructions were given by the defender as to confinement of the pursuer

in this place, and he founds his claim of indemnification for the wrong he com

plains of on the circumstance merely that this detention was the act of the officers

acting under the employment of the defender, within the scope of that employ

ment, and in furtherance of the object entrusted to him. As the pleadings of the

pursuer have not gone beyond his summons, no distinct plea in law has, therefore,

been set forth by him; but, as stated in his minute of debate, p. 3, and explained

at the bar, the plea is, that without necessity or excuse, being illegally subjected

to a cruel confinement by the officers in the course of executing the warrant which

the defender put into their hands, and though not done in his presence, nor hy his

instructions, was done at Invergordon, where the defender personally was, he must

be responsible. Now, whatever might be the consequence of a private party, for

his own individual advantage, giving a warrant of any kind as diligence against the

property, still more if affecting the personal liberty of a debtor, where an illegality

is committed by the messenger in the execution of it, we must remember that the

procurator-fiscal is a public officer with an important public duty to discharge in

the prosecution of criminals, and for this purpose bound to secure their persons
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for trial; and that he is thus far protected in this branch of his duty, that he can- ■No. 93.

nut be made responsible even for an unjust, that is, an unfounded accusation, and „ . „. ,„..

ipprehension, and detention, unless it can be shown that his conduct was malicious. Muuro v.

Then, as to any wrong committed in the offender's detention after apprehension ittJrlor•

uu before examination, it not being alleged that any improper delay has taken

place in bringing the accused before a magistrate for examination, it must be re

ceded that it is no part of the procurator-fiscal's duty to apprehend the delin

quent; he cannot do so with his own hand ; he would not be entitled to do so,

unless under the call which every man has to do this if he saw the crime commit

ted, and could lay hands on the offender flagrante delicto ; but there are special

officers of the law appointed for this purpose—mes6engersat-arms or sheriff-offi

cers—whose duty it is to execute the warrants in criminal cases, applied for and

til/rained by the procurator-fiscal on behalf of the public. These officers are pre

sumed to understand their duty ; the law so accounts of them. The procurator-

fecal must employ them, and is entitled to rely on their knowledge and discre

tion, and that they will execute the warrant of apprehension entrusted to them

ia i legal manner. I do not hold, that although the procurator- fiscal was at In-

nrgordon at the time, and might have expected the pursuer to be brought there

firing the night, so that he would require to be detained till it was a fit time for

I tit Sheriff to examine him in the morning, it was his duty to be upon the spot

*bi the prisoner was brought in, or to give any instructions to the officers as to

timode of his detention ; and 1 must own it strikes me that the more unfit this

tat-ctiamber was for the detention of a supposed offender, and the more secure

'■(tier two rooms were for such a purpose, this just makes it the more impro-

*iiethat it would enter into the defender's imagination to he necessary to warn

<t officers against putting the prisoners in there. The summons distinctly

iaarges this as an illegal, oppressive, and malicious act against the officers alone.

Be culpability is directly charged against them, and not against their employer;

aid it is such a wrong as I think must be borne by the wrong-doer, and not by

ike pulilic officer who employed him to do lawfully what it appears he executed

irregularly, in his peculiar department of public duty also, with which the other

aw no interference. No doubt the procurator-fiscal might make himself respon-

tible, by giving the officer special instructions, and if these involved irregularity

I illegality, he must be answerable ; but I think he incurs no such risk if he em-

I y the accredited officers, not alleged to be incompetent or unskilful, and gives

hem no other instructions than to execute the warrant. I know of no direct

otbority in our law upon this point. The opinion I have formed is, upon general

pies, applicable I think to a just estimate of the procurator-fiscal's duties and

and the necessity of not laying upon him any higher responsibility than for

n acts in his own department of duty, leaving with another set of public

their peculiar duty and peculiar responsibility if they act illegally. And I

the absence of authority leads to the conclusion that no such responsibility

men held to attach to a procurator- fiscal, but for bis own act or the acting

his special instructions, as it can scarcely be supposed that irregularities of

M kind have not occurred before in the execution of such warrants. As to the

'plovment by the procurator-fiscal of messengers-at-arms, in addition to the offi-

of his court, I think no inaccuracy has been committed here, nor illegality

ring personal responsibility. A messenger-at-arma is an officer of a higher
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No. 93. character than a sheriff-officer, with more presumed knowledge of his dnty, and

more skilful as well as considerate in the execution of such a warrant. Whether

1845
' ' they are to be viewed as concurrents with the sheriff-officer, or as principals, they

are still public officers of the law, here employed to execute their appropriate duty,

and must be responsible for their own wrong, if any such has occurred. It is true

this is not a mere case of diligence against the goods of a debtor, but one where

the personal liberty of the subject is concerned. This no doubt calls for a careful

enquiry into the circumstances complained of as illegal, and ample indemnification,

if any illegality has been committed in the detention ; but I do not apprehend, that

the circumstance that personal liberty is involved can change the character of the

offence, and that that circumstance alone will make the procurator-fiscal, as em

ployer, who would not otherwise be liable, responsible for the wrong of the officer

employed by him, who is acting on his own official responsibility, and in his own

department of duty, totally distinct from that of the procurator-fiscal, who could

not execute it himself. That personal liberty is concerned, will aggravate the

wrong and inflame the damages, but it will not create the responsibility, nor push

it beyond the immediate actors in such a case as this. I am, therefore, for adfcf-

ring substantially to the interlocutor, although I am not inclined to affirm e«rr

position in it or in the note.

Loiid Moncbeiff.—I am of opinion that the interlocutor is right, in so farts

it sustains the objections to the relevancy of the action, and dismisses it. All the

findings of the interlocutor are not necessary to the particular case before us ; and

though, as at present advised, I in general concur in the views of the Lord Ordi

nary, I do not object to the terms of the judgment being varied in the way propo

sed. I certainly think tbat a public officer like the procurator-fiscal is not in

general answerable for the conduct of a regular messenger or sheriff-officer, to

whom he may entrust the execution of a warrant legal in itself and legally obtain

ed. He may indeed render himself liable by giving special instruction* ; and

perhaps cases may exist in which, from their peculiar circumstances, it mar 1*

his duty to give particular instructions. But how far he could be made liable

civilly in an action of damages for not having given such special instructions I

shall give no opinion until such a case shall be presented before me. In tlit

mean time, I am perfectly clear that there is no such case libelled or condescends

on here ; and finding no such case in the record, I am of opinion that the relatios

between the procurator-fiscal as one public officer, and the messengers or sheriff-

officers, whose duty it is as separate public officers to execute the warrants of the

magistrates, is essentially different from that which exists between a private indi

vidual and his servant ; and, therefore, I lay aside all the law referred to, derired

from that relation of master and servant, as either inapplicable or unnecessary to

the case. For this reason, I think the separatim finding in the interlocutor of

doubtful accuracy, having doubt whether the law there stated with reference to

the case of master and servant is correct, though it may be perfectly sound it

reference to the case of the procurator-fiscal and the executive officers. I do nut

think it necessary, after what has been said, to go deeper into the case, as we are

unanimous in pronouncing the interlocutor proposed. It seems only necessary

further to say, that I cannot think that the question with the procurator- fiscal u

at all the same with any similar question with a private party employing a mes

senger to execute diligence. 1 think the cases essentially different.
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Loud Cockbubn.—This interlocutor sanctions some principles which are ques- No. 93.

tamable and unnecessary, and therefore it cannot be all affirmed. Indeed, it is

V h 91 1R45

WT rarely that a judgment can be adhered to, simply and absolutely, which, in- m ' '

■'-. i of merelv deciding the cause, and leaving the grounds to be explained sepa- Taylor.

1 Mely, is framed, like the one before us, on the plan of incorporating the reasons,

ud consequently the facts and the legal principles, into the body of the judgment

hid!. But though there be fragments of this interlocutor which we cannot, and

i«d not, sanction, I am of opinion that in substance it is sound.

I: is admitted that the defender interfered solely as procurator-fiscal—that is, as

i public officer, acting for the public interest; and that in applying for the war-

not, and in putting it into the hands of a sheriff-officer for execution, his conduct

ns quite correct. It is asserted that he gave directions to the officer to take the

pursuer, when apprehended, to the house at Invergordon ; and since it is so stated,

I assume tin's to he the fact. It is not said to have been improper. And it was

ttfliioed pointedly by the counsel for the pursuer at the bar, that though the

wds in the summons (' acting under the employment of the defender') might be

■IfBous, it was not meant to be said that any instructions were given by the

tbfaider to put the pursuer into what has been called the safe. Nor can it be said

one of these implied the other. For it is admitted that the house contained

rooms, which were not only comfortable, but " strongly secured by iron bars ;"

■uWe is nothing unreasonable in holding, especially in the absence of any oppo-

i'li-rment, that the defender might intend the custody to be in one of these

Karats. Accordingly the summons describes the insertion into the safe as a

■iw and separate proceeding—and by the officers alone.

■V'» I have no idea how an action of damages can lie against a public officer,

Was some breach or neglect of duty, actual or constructive, be laid to his charge.

■ 'here is no breach or neglect charged against the defender whatever. The

f thing suid to have been done wrong was the confinement in the safe ; and

it is admitted was not done, or ordered to be done, by the defender.

It was maintained, or rather suggested, that the defender had failed in not giving

uper instructions to the officer. To this there are two good answers. 1st, No

(a failure is set forth, or even alluded to, in the summons. 2d, Giving special

'tractions, by which I mean any other instructions than to execute the warrant,

no necessary part of a procurator-fiscal's duty. On the contrary, it would often

higblv dangerous if he were to attempt to regulate the officer, in unknown cir-

nstances, by hypothetical directions. The law relies on the officer. The

■user is not the party by whose orders the treatment of the accused can always

ttfely controlled. There may, perhaps, be occasions on which it may be proper

a sheriff, and even for a procurator-fiscal, to give particular instructions ; but

lonhtedly this is no necessary part of their invariable duty,

n this situation the plea of the pursuer is reduced to this—that a procurator-

al, who directs a sheriff-officer to execute a warrant, i3 responsible for the man-

in which the officer may act. Now that a procurator- fiscal may, by acts of his

), whether of commission or of omission, render himielf responsible, there can

10 doubt. But the plea is, and as there is no personal impropriety set forth

e, it necessarily must be, that the procurator-fiscal, ev?n when his own conduct

been correct, incurs responsibility by the mere act ol employing,

know no authority, and no principle, for this doctrine—a doctrine incompatible
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No. 93. with the administration of criminal justice as hitherto most beneficially practised

in this country. It is idle to cite cases touching the liabilities of private parties

Munro v. or °' Bny Part'es> even official, acting voluntarily or for their own behoof; and, m

Taylor. far as I am capable of appreciating them, the authorities that have been laid Mors

us from the law of England are hostile to the pursuer. But in truth there is nol

much, if any, light to be obtained from any foreign system, upon this matter ol

purely Scotch criminal practice. But deducting civil, and therefore inapplicable

cases of employment by private parties, the pursuer has not been able to refer t<

a single decision, institutional authority, or judicial dictum, for the responsibilii)

he contends for. No example of a procurator-fiscal whose own conduct has beet

correct, being found liable for the misdeeds of a sheriff-officer lawfully employed

by him to execute a criminal warrant, can be produced. If such liability had been

understood to arise from the mere fact of employment, examples of its being en

forced must have been of very ordinary occurrence.

The mere circumstance of his having employed one of the regular officers mir

not always be sufficient to liberate him ; because there may be persons who.thouri

in office, it was improper to employ—persons of bad official character—known

enemies of the accused—or unfit for the particular duty. But there is no my ■

J>er selection averred here, or any improper failure to direct. In this situation,tk

established and necessary practice is, for the procurator- fiscal simply to g-ive tfc*

warrant to the officer, and to leave him to execute it upon his personal and officii

responsibility. What else can he do? He must act, and in what other witch

he act? I cannot expose a public agent to an action of damages for merely doir

what the law forces him to do.

The pursuer appealed to the liberty of the subject. This liberty we are on

doubtedly bound to protect. But we must do this according to law. Under tfct

very principle of protecting the liberty of the subject, we are equally bound to piv

tect public officers in the performance of their public duty. It appears to me th»

the plea of the pursuer is inconsistent with the rights and safety of both.

The Court accordingly pronounced the following interlocutor :—" Adbw

to the first finding in the interlocutor complained of; Recal the second

finding : Find that it has been expressly admitted by the pursuer at toe

bar, that he does not undertake or intend to prove, under the general wori

of the summons, that the officers and others confined the pursuer in tbf

manner complained of in the stone chamber or safe of the bank under «BJ

express or implied directions or instructions of the procurator-fiscal, «

with his knowledge : Find that the allegations in the summons, « »

restricted and explained, merely extend to general directions given totte

officers to bring tbe pursuer, if apprehended during the course of the nigbi.

to the bank office, then employed by the sheriff and other magistrates of

the county as a guard-house, and which were the only instructions wbicb.

in the circumstances, were necessary on the part of the procurator-fisol:

Find that the summons states that the said bank office contained roorw,

which rendered it, according to the statements in the summons, a pl»«

perfectly fit and suitable for the detention of a prisoner brought into In-

vergordon, on tbe occasion in question, during the night, and before b»

examination : Find that, by the statements in the summons, it is avcmJ
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«,

that the pursuer was brought into Invergordon during the night, and at No. 93.

an hour when bis examination would not have been proper and suitable.

. . , ■ . « j T- j l l .. Feb. 25, 1845.

and taken to the bank-office above mentioned : rind that the alleged Grahim v.

wrong of confining the pursuer and others in tbe manner stated, in the Mackaj.

said stone chamber or safe, without any directions, as is now admitted,

from the procurator-fiscal, and with the circumstances of oppression set

forth in the summons, must, assuming the same to have occurred, be re

garded as an individual act on the part of the officers, which the procurator-

fiscal could not, in the circumstances, have anticipated, and against the

occurrence of which he was not bound to take any precautions, and is an

act for which in law he cannot be made responsible : Adhere to the third

finding in the interlocutor, and refuse the prayer of the reclaiming note :

Find the defender entitled to expenses of process since the date of the in

terlocutor complained of."

RoaeRT Landale, S.S.C.—James Burnkss, S.S.C Agents.

Additional Authorities for Pursuer 2 Hume, pp. 78, 80 ; Stats. 1535, c. 35

1579, c 78—1587, c. 58—1593, c. 170 ; 2 Hume, p. 127 ; 2 Alison, 114; Mac-

tow, Part II. tit. 19, § 8 ; Menxies v. Stevenson, December 27, 1839, (M'Far.

ViS P- 281.)

himriliesfor the Defender.—Smith v. Scott, June 26, 1844, (Scot. Jurist;)

Mwt. Anderson, 25th February 1842, (ante, Vol. IV. pp. 786, 787, 788 ;) Sto-

nyi Commentaries on Law of Agency, p. 283, §§ 320, 321 ; Nicolson v. Moun-

'".(15 East's Reports, 384, and p. 390.

Thomas Graham, Pursuer.—Macfarlane. No. 94.

George Mackay, Defender.—E. S. Gordon.

■

»■ Jwruditlion— Review—Sheriff Small-Debt Court—Act I Vict. c. 41 A de

fender in the Sheriff's Small-Debt Court objected to the Sheriff's jurisdiction,

upon the ground that he (the defender) had no residence within the county ;

*>d the Sheriff, after hearing evidence, repelled the objection, and decerned against

t*e defender ;—Held, that the only competent court ef appeal was the Circuit

wot of Justiciary.

This was an action of reduction of a decree for £2:7: 10, pronounced Feb.25 1646.*

•y the Sheriff of Sutherlandshire in his Small-Debt Court, at the in-

tance of the defender, against whom the decree was pronounced. De-\MTi iTory.

ctee was originally pronounced in absence, but tbe defender obtained a M*

• Decided Feb. 22.
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No. 94. gist and bearing under § 16 of the Small-Debt Act,1 and at the hearin|

_ . 25_i845 an agent attended for him, and pleaded an objection to the jurisdictioi

Gnhaa t. of the court, upon the ground that he resided in Fife, and had no resi

*'" dance in Satherlandshire. The Sheriff, after hearing evidence, (th

nature of which did not appear, no record of it being kept,) repelled th

objection. In the summons of reduction, the pursuer (defender in tb

Small-Debt Court) was designed as "road-contractor, residing at Ket

noway, Fifeshire."

The ground of reduction was the want of jurisdiction, which had ben

unsuccessfully pleaded before the Sheriff.

In defence, it was pleaded that the action was incompetent, in respi

1st, That Sheriff-court Small-Debt decrees were, by §§ 30 and 31 of

Act I Vict. c. 41, declared not subject to review by action in the Cour

of Session, but only by appeal to the next Circuit Court of Justiciary

and " defect of jurisdiction" was one of the grounds of appeal to the Cir

cuit specially mentioned in the Act; and '2d, That the objection to juris

diction having been pleaded to the Sheriff, his judgment repelling it . -

final by the Act.

The pursuer answered, that the protection of §§ 30 and 31 of the A

extended only to causes " decided under the authority of this Act," wh

could not be said of a cause in which, from the residence of the defendei

the Sheriff had no jurisdiction ; that many cases might occur, in whic

appeal to the " next Circuit Court of Justiciary" would be impossible

as for instance in the case of a decree in absence, of which the defender

not being resident within the territory, knew nothing till the nextcir

cuit was over. The only remedy in such cases was by action in tb

Court of Session.

The Lord Ordinary ordered minutes of debate, upon advising

his Lordship pronounced the following interlocutor :—" Repels the it

fences so far as they impugn the competency of the action, or alleg

personalis exceptio against the pursuer in bar of his proceeding tbereia

and appoints the cause to be enrolled, that parties may be heard as to tk

disposal thereof on the merits ; meanwhile reserves all questions of «

penses." *

wbicli

1 1st Vict. c. 41.

* " Note.—The Lord Ordinary would have been disposed to report thi» dd

to the Conrt, in order that a question of such general concernment in the co»

struction of the Sheriff's Small-Debt Act might at once have been settM bj

an authoritative judgment. As both parlies, however, concurred in asking

deliverance on the case as it stands, he has not thought himself entitled to n>

fuse it.

" The qupstion does not, as has generally been the rase, torn npon any poic

of mere nice technicality. It involves considerations of deep and substantial i"1
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The defender reclaimed. No. 94.

Counsel were heard on the 1 7th of January, when the following: opi- „ . ~— ,
.... or jfeb. 25, 18*5.

wons were delivered :— . Grabam ».

Mackay,

portance, and cannot be decided without materially affecting the whole scope and

operation of the statute.

" Nov, to the Lord Ordinary it seems impossible to bring the proceedings

which are here submitted to challenge within the protection of the statute. No

doubt the words of its 30th and 31st sections are very broad. But the Lord Or

dinary cannot think it was thereby meant to extend the powers which the Sheriff

is entitled to exercise, to a case where the party has no domicile within the

county, or to authorize the Sheriff, under any circumstances, to pronounce sen

tence, or at all exercise his judicial functions in reference to persons ' without his

territory.' Unless it was so, however, this strikes at the root of the whole matter,

Erik. 1, 2, 16. For otherwise the cause was not one of which it can be said that

it wu either < raised ' or ' decided under authority of this Act.' In this view,

iter an anxious study of the whole authorities, the Lord Ordinary cannot dis

tinguish between the case now under consideration, and that of Scott, 2d July

1832.

' It is said that the pursuer is barred by having appeared before the Sheriff,

froa now maintaining that the latter had no jurisdiction. But the decree origin-

■J pronounced against the pursuer was a decree in absence. And unless that

•wean be maintained on its own strength as a competent and valid proceed-

,sf, ibe whole superstructure subsequently reared upon it must fall to the ground.

™**»,even afterwards, when the pursuer did appear, he did so, as seems to be

•wsvd, only to plead the want of jurisdiction, and ' the offering of a declinature,

•'sfirfrom importing an acquiescence in the judge's jurisdiction, that it is am

«pe« disowning of it.'—Ersk. I, 2, 27.

"Perhaps the strongest consideration that can be offered in support of the de*

P*ri plea is, that the Sheriff must necessarily have jurisdiction to dispose of all

■noses of declinature, ar.d that his judgment on such a question ought there-

p to be as conclusively final under the statute, as his judgment on the merits.

fctlhe Lord Ordinary cannot hold that the Sheriff could thus be supported in any

"*«e and usurped extension of his jurisdiction, beyond his proper territory, it

f""d lead to the most extraordinary conflict between the courts of different coun-

*• And then, in such circumstances as here occur, just suppose that the sum-

•"«* before the Sheriff had on the face of it described the party residing in Fife-

■", could it have been maintained for a moment that the proceeding was entitled

^protection ; on the contrary, the Sheriff could not hate sustained his jurisdic-

j* in such a case, without doing violence not only to the spirit and intendment

■ the statute, but to every fundamental principle of the law ofjurisdiction. But

I comes to the same thing in principle if the fact truly was, and shall be esta-

•Wed to baire been, that the party had (as he alleges) possessed no actual resi-

■** or domicil within the county for a number of years. And the pursuer's

J~8U,0I> to this effect being relevant, it must meanwhile be held pro veritate, in

■ •nestion of competency.

Ibe Lord Ordinary is not moved by the late case of Rankine, 7th December

**»• Tbe objection is not here to mere " omission, or irregularity, or infor-

J*y iu tbe citation,' &c, or even to ' defect of jurisdiction,' as arising out of

•"*or out of any other suchlike grounds. It rests on a total and absolute nul-

f wt and oat of every thing that took place when put forward in the light of a

l"*Ptt judicial proceeding. The Sheriff, in truth, was not, in the sense of the

'*lute' en,ided to the character of Judge at all. His court was not forum com-

*"*■ The cause was not a cause within ' the authority of the statute.' The

-j JITOCe*<''n88 w*re coram nonjudice, and so were void ab initio, just as much

(( 'My bad occurred before a party not holding the judicial character.

At to the remedy of appeal to the Court of Justiciary, the Lord Ordinary
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No. 94. Lord Jeffrey.—I think there is a great deal in the specialty of this rase, tin

T~"'.Qjj. the objection to jurisdiction was stated to the Sheriff, and his judgment taken opo

Graham 't. '*• ' cannot see how the Sheriff's judgment should not be final on the question c

Mackay. jurisdiction, as well as all others. The parties join issue on the question, whethe

the defender was resident within the territory or not, and the Sheriff determines i

on evidence. If that point was really raised for the judicial determination of the Six

riff in his Small-Debt Court, why should his judgment be exempted from the auto

tory finality of his judgment on all points subject to his cognizance in that Court

No doubt there is a great puzzle in the words " raised under the authority of ti

Act." The words which follow show that violation of the statutory enartmen

shall not take the case from under the protecting clause. Reading §§ 30 and 8

together, I think the object was, in all cases falling under the Small Debt Ac

and decided by the Sheriff in his Small-Debt Court, to limit review to the Cow

of Justiciary, and exclude processes in this Court. This peremptory role may, a

doubt, sometimes lead to injustice ; I know of no peremptory rule which dot

not. It is the least evil of the two, that in small cases summary injustice shtl! b

done occasionally, than that the litigants on both sides should be harassed by pro

ceases before tribunals, where the expense is quite disproportioned to thevalwua

interest of the case.

Lord Mackenzie.—This is a very important case indeed. It is contend*!

that in determining whether our review is excluded, we are to consider notwbeuV

the case is really and truly a case under the authority of the Act, but whether tri

does not think that in such circumstances it was incumbent on the pursuer I

resort to it Sim, 24th February 1831. And, moreover, that remedy does u

Beem by the statute to be exclusive of the party's other common law remedies

the case, in this respect, falling to be decided on the strength of section 80, wl

contains the only enactment to be found in the statute that is truly exclusiit

review. Now, 1st, That section excludes review only where the decree has a

given in a ' cause or prosecution decided under authority of this Act.' 2d, '

words in which it so excludes review are nowise broader than those which form!

occurred in 10 Geo. IV. c. 51, § 18, unless in so far as (to meet such case)

Brown, 16th February 1833; Wallace, 3d July 1835; Maclaren, 12th Decen

1835; and M'Ewan, 9th March 1838,) they include irregularity or inform!

« in the citation,' as well as in the ' proceedings.' 3d, Neither do they any n

than those of the corresponding enactments in 10 Geo. IV. (for the words

ground or reason whatever' occur in both Acts,) exclude review on ' incoa

tency or defect ofjurisdiction,' at least not otherwise than as these ground!

review may have originated in mere omission, irregularity, or informality. I

4th, Any implication to be drawn even from section 31, as regards the all"1"

of appeal to the Justiciary, may reasonably be met, and the expression oftbe

tute be satisfied rather by construing the ' incompetency and defect of juris

tion' there mentioned as going no further than those causes of incompetency

pointed at in the precedent excluding clause, (or perhaps its reference to sorb

risdiction as if created under section 26,) than by extending them so as to "<

all principle by letting in the Sheriff to proceed against parties not subjects

his jurisdiction at all under the statute, and wholly beyond his territory. M

it might very well so happen that a party resident beyond the Sheriffs j"™

tion—perhaps in a foreign country—should never bear of the decree take"

against him until lung alter all power either of obtaining a rehearing befi n'

Sheriff, or of submitting the Sheriff's judgment to review by wav of aj'j>e«l>

been lost by lapse of the statutory period allowed for the purpose."
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Steriff tliinks it ia so. Appeal to the next Circuit may be impossible ; and after No. 94.

tlieneit Circuit, appeal is incompetent by the Act. The next Circuit has always ~~^~

l»«i held to be the next Circuit after the decree. Moreover, appeal is not the (j—j..-,'-

proper remedy in many cases. Suppose that the defender was insane, or that the Mackay.

decree was obtained by gross fraud, or by violence, the pursuer having seized on

the defender and locked him up, and taken decree when he was in durance. It

»onld be extreme to hold, that in no case is there any remedy except by appeal.

Unless it can be made out that the party can go to the Justiciary, and that an

ippeal there is as good as a reduction, I should not be for excluding review in this

Court.

Lord President.—This is a very important question. The view taken by

Lord Jeffrey in the case of Rankine deserves consideration. The words in §§ 30

lad 31 of the Act are very broad. They exclude review, except by appeal to the

Justiciary, in all cases raised under the authority of the Act. The words in § 31

ire " raised (not decided) under the authority of this Act." In the case of Ran

kine,1 none of us differed from Lord Jeffrey, when he said that " the principle and

poitey of the Act is to shut the Court of Session to every thing bearing the form

•f a small debt decree." As to the construction to be put on the words " next

Circuit Court of Justiciary," they must be held to mean the next Circuit Court

**»r the party is certified of the decree against him, and to which it is possible for

«s to appeal. Suppose the Circuit Court sat the next day after the decree, it

"•M be impossible to appeal to it.

Tie case was then delayed for further consideration, and put out for

Arising this day.

Lord President.—I have always understood that the last Sheriff Small-Debt

«t vat meant, by much more stringent provisions, to exclude the difficulties which

■d arisen under the Justice of Peace and former Sheriff Act to prevent effect

"i"g given in all cases to the intention of the legislature to exclude expensive

it'ievs in this Court. My opinion is, that this last Act does provide, that in

*prd to all the matters embraced in § 31, review shall not be competent by ac

ta in this Court, but only by appeal to the Court of Justiciary, exercising the

"iadiction conferred by the Act 20th Geo. II. The Court of Justiciary may

efer the appeal to the Court of Session, it being in regard to a decision of the

sheriff in a civil case. The words in § 30, " decree given by any Sheriff in any

x»*e or prosecution, decided under the authority of this Act," mean decree given

7 any Sheriff as a Judge in the Small-Debt Court ; that is the way I read them.

*« most hold that the legislature meant to allow review only in a certain fixed

Banner—viz. by appeal to the Justiciary, which is the only mode of review pro-

idtd by the Act. The provision for appeal to the High Court of Justiciary

pplies only to the three Lothians. The evil that was to be corrected was expen

se processes in miserable petty cases ; and while these ate prohibited, a summary

oJ distinct mode of redress is given. Then comes the question, is the ground of

Auction here a matter in respect of which a decree is not reviewable in the Jus-

1 Rankine v. Lang and Co., Dec. 7, 1843, (ante, Vol. VI. p. 183.)
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No. 94. ticiary? The words of the Act expressly include "defect of jurisdiction" as oneof the grounds of appeal to the Justiciary. I read the words " defect of juriadic-

q '. ' tion," as meaning want of jurisdiction ; there cannot be a fraction of jurisdiction.

M»ck«y. The defender here took the course provided by the Act, and applied to be beard

against a decree in absence, and was heard, and took the objection to jurisdiction,

which the Sheriff decided on evidence. There is no record of the evidence, and

that is one of the inconveniences of review in this Court. On these grounds I

have come to be of opinion, that what was expressed by Lord Jeffrey in the case

of Rankine in 1843, where he says that the statute intended to shut this Conrt

" to every thing bearing the form of a small debt decree," is sound law ; and I am

disposed to adhere to the judgment in that case, by dismissing the present action

as incompetent.

Lord Mackenzie.— 1 can only say that I am troubled with doubts. The

words of the Act declare, that the judgments of the Small-Debt Conrt shall not

be subject to review in this Court in any cause " decided under the authority of

this Act." The interpretation of these words, contended for by the defender, i>,

that they just mean any decree pronounced by a Judge sitting in the Small-IMt

Conrt. I cannot put so very broad a construction upon the words as thai. I

think they must be interpreted to mean a decree which appears to have been pro

nounced under the authority of the Act. What makes me entertain doubts of

the other construction, is just the consequences to which it would lead ; for, ac

cording to it, the Sheriff, as soon as he is placed in his chair in the Sinall-Del't

Court, may do any thing, and yet his judgment is final. I can hardly think tbil

could be the intention of the legislature. In this case the plea is, that the deem

is against a party not resident in the county ; but suppose a decree given against

a party who had never been in Scotland, or in the British dominions, would then

be no mode of redress except appeal to the next Circuit ? What is to prevent par

ties from taking out Small-Debt summonses, and obtaining decree in aheenct,

which the defender could not oppose, because he had no knowledge of what «■

doing ? There is no limit to that. It is hardly possible that snch a door for in

justice could be meant to be left open. Suppose a party took a decree against I

dead man, and used diligence against his heirs, would there be no remedy ? Again,

take all the cases of nullity in human transactions—take the common cue of

force and fraud. Suppose a decree taken against an infant, to whom tutors ire

afterwards appointed, are they to have no relief? Or suppose it is taken against

an insane person, who has no guardians ? Suppose, again, a party is laid hold

by main force, and kept from attending the Court when decree is taken against

him. In all of these cases, is it to be laid down, that if the judgment wasgire"

by the Sheriff sitting at the time, and in the place prescribed for holding the

Small-Debt Court, there is no remedy whatever? It is impossible forme to I*

satisfied that this was meant. Then if review in this Court is open in these cases

1 have supposed, it must be here, where the party says he was not resident within

the county. It is said he went and pleaded the objection before the Sheriff, aw

had to get the decree recalled. I am not satisfied with this ; I do not think it

validated the original decree. Again, it is said the Court of Justiciary has a suf

ficient power of review, for " the next Circuit Court of Justiciary" means tbt

next after the party has heard of the case, and has a power of appealing. Icm*

not hold that. I think the statute must be held to mean the next Circuit •

point of time after the date of the decree.
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In these circumstances, I am not able to concur in holding that, in this case, No. 94.

lie proceedings were under the authority of the Act, the defender not being resi-

dent in the county. I admit that the case is attended with doubt, and that an Graham'v.

opposite decision may, on the whole, in actual practice, answer the country Mackay.

better.

Lord Follerton.—I am quite sensible of the difficulty of reconciling some of

the cases put by Lord Mackenzie with the ordinary rules of procedure, and with

inbsUntial justice, on the construction of the statute contended for by the de

fender. But, on the other hand, I am satisfied that the opposite construction,

which lets in the right of appeal, different from that pointed out by the statute in

ill cases in which defect of jurisdiction is urged, as being cases not " under the

authority of the Act," would go far to defeat its most clearly expressed pro-

raions.

Bat whatever question may arise under different circumstances, I can have no

doubt that, in this case, in which want of jurisdiction and alleged informality of

procedure are the only grounds of reduction, the words of the statute are unequi

vocal and imperative. Section 30 provides, " That no decree gWen by any

Sheriff in any cause or prosecution decided under the authority of this Act,

ihall be subject to reduction, advocation, suspension, or appeal, or any other

i»nn of review or stay of execution, other than provided by this Act, either

«a account of any omission or irregularity or informality in the citation or pro-

wing*, or on the merits, or on any ground or reason whatever." Section

81 provides for, and describes the particular forms of review, to which, by

■ preceding section, the power of review is exclusively confined :—" That

6 shall be competent to any person, conceiving himself aggrieved by any de-

"» given by any Sheriff, in any cause or prosecution raised under the autho

rity of this Act, to bring the case by appeal before the next Circuit Court of Jus-

Mary, or where there are no Circuit Courts, before the High Court of Justiciary

it Edinburgh, in the manner and by and under the rules, limitations, conditions,

ad restrictions contained in the before-recited Act, passed in the twentieth year

f the reign of his Majesty King George the Second, for taking away and abolish-

ig the heritable jurisdictions in Scotland, except in so far as altered by this Act :

''■'vitjpii always, that such appeal shall be competent only when founded on the

round of corruption or malice and oppression on the part of the Sheriff, or on

ich deviations in point of form from the statutory enactments as the Court shall

link took place wilfully, or have prevented substantial justice from having been

we, or on incompetency, including defect of jurisdiction of the Sheriff; provided

so, that such appeals shall be heard and determined in open Court, and that it

isJl be competent to the Court to correct such deviation in point of form, or to

ait the cause to the Sheriff with instructions, or for rehearing generally ; and it

all not be competent to produce or found upon any document as evidence on the

erits of the original cause, which was not produced to the Sheriff when the case

is heard, and to which his signature or initials have not been then affixed, which

is only to do if required, nor to found upon nor refer to the testimony of any

tness not examined before the Sheriff, and whose name is not written by him

ben the case is beard upon the record copy of the summons, which he is to do

oen specially required to that effect : Provided further, that no sist or stay of

- process and decree, and no certificate of appeal, shall be issued by the Sheriff-
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94. clerk, except upon consignation of the whole sum, if any, decerned for by the de

cree, and expanses, if any, and security found for the whole expenses which may

be incurred and found due under the appeal."

These passages, taken together, remove all doubt as to the sense of the term

" under the authority of this Act ;" because they show that one of the grounds of

appeal contemplated as applicable to a decision " under the authority of this Act,'

and to be determined exclusively by the statutory forms of review, was incom

petency and " defect of jurisdiction." The import of these provisions is exactly

the same as if the statutes had enacted, that whereas " decisions under the autho

rity of this Act " might be objected to on the ground of defect of jurisdiction, such

objections should be raised and discussed only in the form of review which was

there pointed out. In one sense, it may be said that a decision by the Sheriff,

having no jurisdiction, and pronounced in disregard of the proper rules of proce

dure, is not a decision within the authority of the Act. But that is clearly not

the sense in which the term is used in the statute, otherwise the limitation of the

power of review, even on those very grounds, would be contradictory and absurd.

The meaning clearly is, that where a decision is ostensibly, and exJade of the re

cord, a decision under the authority of the statute, it shall be reviewable even »

the supposed cases—that is, of alleged defect of jurisdiction and alleged inform-

lity—only in one specified way.

That this may lead to hardship in some cases is quite possible, though I think

that, in most of the supposed cases, the defect of jurisdiction is combined with

some other circumstances, such as absence, or designed and fraudulent contri

vances in order to abuse the forms of summary procedure which the statute allow-.

VVheu such cases occur, it is possible they may be held, on special grounds, to

be taken out of the provision as to review. On the other hand, if they are not,

the only remedy must be a new application to the legislature. But here there is

no room, as it appears to me, to doubt how we may act.

The decision here, in as far as we can see, is clearly one within the authority of

the Act; and the objection, on the ground of alleged defect of jurisdiction, is jail

one which, by the express words of the statute, can be reviewed by the statutory

tribunal, and by no other.

Lord Jeffrey.— I am very clearly of the opinion of the majority. I am aot

much startled by the cases put by Lord Mackenzie, which must be admitted to

be extremely improbable. I am not startled on this account, that I think almost

all peremptory rules intended to arrest the progress of a great prevailing evil will

be found not so carefully worded as to exclude all possible evils. I am not to be

embarrassed in applying a rule, wholesome in its general application, and very

much so here, by considering extremely improbable cases of hardship which may,

by possibility, occur under it. I go just to the 30th and Slst sections of the Act,

where I find that all that is competent by the Act to the Court of Justiciary is

incompetent in the Court of Session. These are parts of the same provision.

The plain meaning of the Act is, that no proceeding in the Court of Session shall

be competent to question any thing done by way of decree in the Small Debt

Court. I bold that, hereafter, every thing having the colour of a small debt de

cree is shut out from the Court of Session, and confined to a court limited to per

emptory sittings, and of very summary jurisdiction. The first object of the Act

is to prevent any litigation in the Court of Session upon the merits, validity, or
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competency of a decree pronounced in the Sheriff' Small-Debt Court. We have No. 94.

nothing to do with whether this is right or wrong. If it has been rashly done, it _
Feb. 2*>i lolo.

i- not oar rashness, but that of the legislature. We have it declared in the sta- Graham v.

tote, that, in cases of oppression, corruption, malice, and injustice by wilful ne- Mackajr.

fleet of form, the remedy shall only be in the Court of Justiciary. The only

other ground of review is defect of jurisdiction, which is the ground of reduction

here; and the statute says you shall only go to the Court of Justiciary for tbat.

It ia said the remedy is insufficient. Very likely it is—many remedies are so.

1 hire often been struck with decrees of divorce not being allowed to be reviewed

after a year. It leads, and I have known it in my own practice to lead, to fla

grant abuse. So also services are not allowed to be reduced after twenty years.

It ia sufficient for as that we have an express enactment. I am not much moved

by the nurds " next Circuit." If a man is absurd enough to take decree against a

perron abroad, it does no harm till brought into operation against property, and

then the persons holding the property have their remedy, by coming to the Sheriff-

Miurt again, and having a rehearing of the case ; and then an appeal might be

taken to the next Circuit. It is the next Circuit after the final decree in the re'

hearing ; that is a peremptory rule. In some of the cases put there would be

remedy by action of damages ; in all cases of force and fear there would be ; and

in all decrees in absence, as soon as property is touched, there is power to apply

to a rehearing by the holders of the property, and then there may be an appeal

lathe next Circuit. I am, therefore, not much moved by these imaginary cases.

We most shut our eyes to such cases, and consider that the evil we have to deal

•ith is sufficient for us. So long as no cases of that kind occur, we should not

fahten ourselves by imagining them. Here, a party, going about attending

la roads in various districts, objects to the Sheriff's jurisdiction, and the Sheriff,

after hearing him, repels his objection. I don't allude to this to consider whether

the objection was good or bad, but to show that, in the present case, we need not

suffer much ringing of our nerves in excluding review, as the party manifestly

■"aid suffer no hardship by being compelled to answer in one county, where he

*ss present, rather than another. I rely on the construction of sections 30 and

31 of the Act, and particularly on the words " defect of jurisdiction " in the

Ittter, and don't hesitate at all in thinking that the interlocutor of the Lord Ordi

nary ought to be altered.

The Court pronounced the following interlocutor:—" Alter the inter

locutor of the Lord Ordinary submitted to review ; find that the only

competent court of appeal in this case was the Circuit Court of Jus

ticiary ; dismiss the action, and decern ; find the reclaimer entitled to ex

penses."

Laciilan Mackintosh, S.S.C BaXtir and Macdoccall, VV.S.—Agents.

Partner's Authorities.—Act 10 Geo. IV. c. 55, § 18, and cases decided under

«j »«. Brown v. Richmond and Co., Feb. 16, 1833, (11 S. 407)—Wallace v.

H»me, July 3, 1835, (13 S. 1034)—M'Laren v. Finlay, Dec. 12, 1835, (14 S.

U3)_Scott v. Anderson, July 3, 1832, (10 S. 760;) Act 6 Geo. IV. c. 48, and
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No 94 caae decided under it, viz. Miller v. M'Callum, Nov. 14, 1840, (ante, Vol. III.

— P-65-)
'«b. 25, 1845. Drfender't Authorities—Alexander v. Seymour, Dec. 2, 1828, (7 S. 117;)

LHhUy v. Craigie v. Mill, Feb. 11, 1826, (4 S. 447—affirmed on appeal, 2 W. & S.662:)

••">• Cook v. Mill, May 17, 1823, (2. S. 317 ;) Campbell v. Mill, June 28, IS23, (2

S. 440;) Hume's Reports, p. 263; Aiherton v. Moffat, Feb. 18, 1843. (1

Brown's Justiciary Reports, p. 524 ;) Rankiue v. Lang, Dec. 7, 1843, (ante, Vol.

VI. p. 183.)

No. 95. Ashley Brothehs and Mandatary, Complainers—Thomson—Hector.

William Muir, (Reid's Trustee,) Respondent—Rutlierfurd—Neaves.

Bankruptcy—Ranking—Bill of Exchange—Obligation.— Ashley, without

value, accepted a bill drawn on liim by Izat, and Izat, without value, indorsed it to

Reid, who discounted it in bank and drew the proceeds ; both Izat and Reid became

bankrupt before the bill fell due, and Ashley retired it:— Held that Ashley was en

titled to be ranked for the amount of the bill on both sequestrated estates to the

effect of drawing full payment. Opinion, 1st, That an obligation granted by Reid

to Izat to provide for the bill when due was available to Ashley ; 2d, That lz*l

was not entitled to be ranked on Reid's estate.

- b 25 1845 Messrs Ashley Brothers, Liverpool, accepted, without value, a

—— bill of exchange for £320, at four months, dated 27th May 1839, drawn

Uo"TRobirt»on uPon luem DV George Izat, Kincardine. Izat indorsed it, also without

N. value, to Alexander Reid, Leith, who, on 5th June 1839, granted him a

letter acknowledging that it had been indorsed to him without value, and

obliging himself to provide for it when due. Reid discounted the bill,

and received the proceeds. He became bankrupt on the 14th, and Izat

on the 26th of August following. On the 28th of August, Izat inti

mated to Ashley Brothers that the bill had been given to Reid for hit

accommodation, and this, so far as appeared, was the first intimation they

received of that fact. Ashley Brothers retired the bill when due. They

ranked on Izat's sequestrated estate for the amount, and drew a dividend

of 5s. in the pound. Neither Izat nor the trustee in his sequestration

claimed to be ranked on Reid's estate, in respect of the bill ; but certain

other claims were made on Izat's behalf against Reid, which were ulti

mately settled by the payment of £100, upon receiving which Izat (on

Cth December) granted a discharge of all claims competent to him against

. Reid's estate on any grounds whatever.

Ashley Brothers claimed to be ranked on Reid's sequestrated estate for

the amount of the bill, but the trustee rejected the claim, " because— 1st,

If the bill for £320, mentioned in the claim, was granted to Mr George

Izat, the drawer, without value, (a fact which does not come within my

knowledge,) it was so granted by the claimants to Mr Izat solely at Lis

request, and for his behoof, and not at the request or for behoof of the
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bankrupt, Alexander Reid ; and any advance made by the claimants in No. 95.

paving said bill was made by them to Mr Izat, the drawer of said bill. „ ~ " .
' 1 ™ J Feb. 25, 1845.

•Jd, The letter, said to be dated 5th June 18.39, and to have been ad- ABhiey v.

dressed by the said Alexander Reid to the said George Izat, is dated Muir"

subsequent, not only to the date, but to the discounting of the said bill

by Reid and Company, and imports no obligation by Reid to any party

other than the said George Izat, to whom it is addressed. 3d, The

claimants were not in possession of said letter till the claim which they

made through Mr Smith as an indorsee and holder of the said bill was

rejected, and cannot therefore allege that they relied on Mr Reid in

granting of that bill. 4th, The claimants are not in right of any claim

of relief competent to the said George Izat, by his indorsation of the said

bill to Reid, or by Reid's obligation contained in the said letter ; and

every such claim, as betwixt Izat and Reid, is now cut off by the said

George Izat's discharge in favour of me as trustee, and the creditors of

(be said Alexander Reid, of date the 6th day of December last."

Ashley Brothers presented a petition and complaint to the Lord Ordi

nary against this deliverance.

The preceding narrative gives a connected view of the leading and ma

terial facts of the case ; but the whole facts were found, specially and par

ticularly, by the Lord Ordinary in the following interlocutor, (of 20th July

I&44,) which, in the subsequent discussion, the parties agreed to hold as

Mrrect :—" Finds it sufficiently instructed, that, prior to the month of May

$39, Alexander Reid, the bankrupt, had been in the habit of receiving

accommodation bills to a considerable amount from Mr George Izat : Finds

that, on the 25th of May 1839, the said George Izat addressed a letter to

William Ashley, one of the partners of the house of Ashley Brothers, the

appellants, enclosing a draft for the sum of £320, dated 27th May 1839,

and payable four months after date, of which he requested acceptance for

lisaccommodation : Finds that the appellants accordingly accepted the said

draft without value, and transmitted the same to the said George Izat: Finds

it not proved that the appellants were, until 28th August 1839 after men-

>ned, aware of the said draft being intended for the use of the bankrupt,

>r for the accommodation of any other party than the said George Izat :

finds that the said acceptance having been indorsed by the said George

Izat and by the said Alexander Reid, under the name of Reid and Com-

My, the same was discounted by the said Alexander Reid, and the pro-

eds thereof were received by him, and the same was entered in his

oks : Finds that the said Alexander Reid, in a letter to Izat, dated 5th

June 1839, acknowledged that he had received the said acceptance from

e said George Izat without value, and bound himself to retire the

: 1 inds that, on the 14th August 1839, before the said acceptance

came due, the estate of the said Alexander Reid was sequestrated, and

the said acceptance was afterwards retired by the appellants, Ashley

' t^mfotrt: Finds that the estate of the snid George Izat was sequestrated
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No. 95. on the 26th of August 1839, and that on the 28th of the same month the

Feb. 25, 1845. sa^ George Izat intimated to the appellants that the draft had bten

Ashley v. given to Reid and Company for their accommodation, and that the ap

pellants, Ashely and Company, might rank both upon his estate and upon

the sequestrated estate of the said Alexander Reid : Finds that do claim

upon the estate of Reid was lodged for the amount of the bill in ques

tion, or any part thereof, in name of the said George Izat : Finds that

the said letter of Reid, of 5th June 1839, relative to the said bill of

£320, was entered by the respondent in the sederunt-book of Reid and

Company's sequestration before the entry of the claim by John Smith,

hereafter mentioned : Finds that, on the 13th of November 1839, aclaim

was lodged on the estate of the said Alexander Reid, for the amount ot

the bill in question, by John Smith, shipowner in Leith, in his own

name, but on behalf of the appellants : Finds it averred by the appel

lants, and denied by the respondent, that on or prior to the 5th Decem

ber 1842, the said John Smith produced to the respondent, as trustee H

the said Alexander Reid's estate, the foresaid letter of 5th June 1839,»

a document held by him in relation to said claim : Finds that said claim

was ultimately rejected upon the point of form, that the said John Smith

was not in right of the bill, which had been retired by the appellants as

aforesaid: Finds that the said George Izat did not give up, as part of

the funds or debts belonging to him, any claim of ranking on the estate

of Reid and Company, under his sequestration, for the said sum of f3'20.

or any other claim, and that thereafter he was discharged in terms of the

bankrupt statute, on payment of five shillings per pound : Finds that, on

the 24th of March 1840, a claim was lodged on the estate of thesak

Alexander Reid, on behalf of the said George Izat, to the extent oi

£606 : 2 : 2, which did not include the .said draft, or any part thereof

Finds that the claim of the said George Izat was afterwards settled, h;

payment of the sum of £100 ; but Finds that the appellants are not bar

red by such settlement from any claim, otherwise competent to them in

their own right, on the estate of the said Alexander Reid in respect o

said acceptance, and that, it was not intended by the said discharge to

affect any such right directly competent to the appellants: Finds that,

upon payment of the said sum of £100, on the 6th December 1842, the

said George Izat granted a discharge, not only of the foresaid sum oi

£606 : 2 : 2 claimed by him, but of all claims competent to him against

the estate of the said Alexander Reid on any grounds whatever; but

Finds that, simultaneously with the signing of the said discharge, he

wrote to the trustee on the estate of the said Alexander Reid, that it

understood he did nothing prejudicial to the claim of the appellants;

on the 7th of December he again wrote to the same effect ; to which it

was answered, by the agent for the respondent, that the said discharge

(if adhered to) was not merely a discharge of Izat's claim lodged, but oi

all claims which he could make agaist Reid and Company's estate on any
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ground whatever, and that if he bad any interest in the appellants' claim, No. 95.

tie discharge would affect his interest in that claim; and that Izat re-„ b „- lg^5

plied, that he had no interest in the appellants' claim, further than hav- Ashley v.

ing got the bill for Reid at his request for his accommodation ; that he uir"

would do nothing to prejudice their claim, but in compromising for him

self he could not think he could hurt them, so that he would keep the

£100, and let the discharge go on : Finds that the said George Izat

stated that he had other claims against the said Alexander Reid's estate,

arising from other bills which he had accepted for Reid's accommoda

tion, and which claims were not settled at the date of the said discharge :

Finds that the appellants, through the said John Smith, were ranked on

the estate of the said George Izat for the amount of the bill in question,

in respect of its being an accommodation granted by them without value,

and that they drew a dividend thereon to the extent of fire shillings,

under a composition-contract : Finds that, in these circumstances, the

appellants maintain, 1st, That they are entitled to rank as in their own

right on the estate of Reid, who received the proceeds of the acceptance

in question, and for whose accommodation it was procured by the said

George Izat ; and, 2dly, That they are not barred by the terms of the

fecharge granted by the said George Izat from any claim competent to

uwn as in his right, but are entitled to claim in his place on any other

jreimd for the said sum ; and therefore appoints parties to lodge minutes

of debate on the questions of law, as arising on the facts fixed by the

preceding findings."

The complainers pleaded, that having accepted the bill without value,

od retired it when due, they were entitled to rank upon the estate both

•f Izat, who had obtained it from them, and of Reid, who had received

tie proceeds, to the effect of drawing full payment: That the bank

which discounted the bill, had a good claim against both Izat and-Reid,

»nd, by paying the bank, the complainers became by implication assig

nees to all rights competent to the bank upon it: That Reid had grant

ed a special obligation to Izat to provide lor the bill when due, and

they, as the parties who had given the bill to Izat, and had actually pro

vided for it when due, were in right of that obligation : That Izat did

not claim upon Reid's estate in respect of the bill, and could not have

done so, inasmuch as he neither paid value for the bill originally, nor re

tired it when due, and therefore his discharge of Reid's estate did not

affect the present question.

The respondent answered, that the position of the complainers upon

the bill (as acceptors) precluded them from making any claim upon it,

and they could therefore claim only upon the transaction ; but the trans

action was between them and Izat alone, and Reid was no party to it :

That they had, therefore, no direct claim against Reid. They might

We claimed against Izat, and Izat might in turn have claimed against
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No. 95. Reid ; or the matter might have been shortened, by their obtaining an

, assignation from Izat ; but this was prevented by Izat's discharge of

Ashley v. Reid's estate, which precluded not only his claim, but also the complain-

Muir.. eft as j,;8 as8ignee. If Reid had paid Izat the amount of the bill, that

would have settled the transaction so far as he was concerned. The pay

ment of the £100 under the agreement, was equivalent to a ranking on

his estate, which was equivalent to payment. That the complainers were

not entitled to found on an obligation granted by Reid not to them, but

to Izat.

The Lord Ordinary pronounced the following interlocutor :—" In re

spect of the findings in point of fact contained in the interlocutor of iOtfa

July 1844, now final, and specially in respect, 1st, That the bill in ques

tion was granted by the appellants without value received, and was ulti

mately retired by them out of their own proper funds. 2d, In respect

Alexander Reid, the bankrupt, received the proceeds of the said bill, for

which it is admitted that he gave no value, and by his letter, dated 5tk

June 1839, expressly became bound to retire the said bill, And 3d, 1»

respect no party has been ranked on the bankrupt estate on account of

the said bill : Finds, That the appellants, as true and bonafide creditors

in the said transaction, are entitled to be ranked on the estate of the

bankrupt, the true debtor, who received the proceeds of the said bill

without value, and out of whose estate no dividend or payment has been

made to any party in respect thereof: Finds, That the appellants are

not barred from insisting in their claim, in respect of their having ranked

on the estate of Izat, who was bound to relieve them of the conseqnencrt

of their acceptance ; nor by the discharge granted by Izat to the respon

dent as trustee on Reid's estate, no claim having been made thereon on

behalf of Izat in respect of the said bill : Therefore sustains the appeal,

and remits to the trustee, with instructions to rank the appellants upon

the bankrupt estate in terms of their claim, and decerns : Finds them en

titled to expenses."

The respondent reclaimed.

Lord President I hold the facts of the case 6xed by the interlocutor <&

20th July. It is a case of some difficulty, but I think the Lord Ordinary I*

done right.

Lord Mackenzie.—I am also for adhering. I think the letters of Reid «*

of great importance, not only as containing a direct obligation, but as »ho»i«

that Reid perfectly wel! knew the nature of the transaction ; that this was nothing

but a wind-bill, for which no value had been given to the acceptor ; and thai d*

party who actually got the money was responsible to the acceptor for it, which"

the ordinary course of wind-bills. He could not have bound himself to pro"1"

for it when due, consistently with its having been accepted for value. It i* ""

an obligation to relieve Fzat, but to provide for the bill when doe, which is*1

acknowledgment that he knew it was a wind-bill. In this situation, the p»r7
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floats the money must be liable- It does not signify who is the acceptor—all No. 93.

the parties jnst pat their names on the bill to get money from the bank, and the

party who gets the money is liable. Ashl, v

Bat the case is made stronger here by the positive obligation undertaken by Viuir.

Reid to provide for the bill when due. I have considerable doubt about the ob

jection, that Messrs Ashley are not entitled to the benefit of this obligation, which

is taken from Reid by Izat. I have extreme doubt whether he who had got

tie bill for nothing from the acceptor, could not take an obligation for his, the

acceptor's, behoof. I think it was his duty to take it, and, having done so, is it

not available to the party? There is one of our own decisions, in which it was

Mil that an obligation to pay to a party was good, though it had never been de-

lirered. It is doubtful whether, on that ground alone, viz., that Messrs Ashley

are entitled to the benefit of the obligation of Reid to provide for the bill, though

parted to Izat, they ought not to succeed. But independent of that, I think that

find oaring got the money, he could not, if solvent, and, being insolvent, his

estate can as little, resist the claim.

Lord Fuller/ton.—This has always appeared to me a case of greater appa-

IW! nicety than of real difficulty. I make the distinction, because I think that it

Wy requires an exact and a rigorous statement of the true legal character of the,

'•"'inaction to bring out the result—a result in which I entirely agree with the

Mfd Ordinary,

The facts of the case are fixed by the interlocutor of the 20th July 1844, and

"ay short detail includes all those necessary for the due statement of the

<*!!ton.

.t isliley granted, without value, an acceptance for £320 to Izat, at the request

jf the latter, dated 27th May 1839. Izat indorsed this acceptance, also without

^°e, to Reid ; and he acknowledged by his letter to Izat of 5th June 1839, that

flvasao indorsed without value, and that he would " provide for it when due.''

pis letter proves that the indorsation to him (Reid) was without value; and, I

jpok, the words " I will provide for it when due,'' also prove Reid's knowledge

pat the acceptance had been granted by Ashley without value. Indeed this last

joint is of the less importance, because, as Reid received the bill from Izat with'

tot stVing value, he was liable to all the responsibilities of Izat to the acceptor, of

'nidi he must be presumed to have had information from his cedent.

i;*iil, thus holding the bill with Ashley's acceptance, indorsed it for value, and

hew that value; then, for the first time, conferring on the bill its true character

■ an obligation in favour of the onerous holder against Ashley the acceptor, and

«at independently altogether of any understanding or question of liability be-

*een the acceptor and the previous indorsers. In consequence of this, payment

■ the bill was made good against Ashley.

! Both Izat and Reid having become bankrupt, Ashley has ranked upon Izat's

''■*'•"■; and two questions arise, first, Whether he can rank directly against Reid's

"ate, or only through the right of Izat? And secondly, Whether, supposing

"■the cannot rank directly, but must rank through Izat, his claim is not. cut off,

9 the discharge granted by Izat to Reid's trustee ? I think there is no room for

'ntf-nog into the second enquiry, because I thiuk it clear that Ashley was, and is,

■titled to claim directly, and in his own right, against Reid's estate.

I he objection to Uiis is founded entirely on what I conceive to be a roiseoMcej*

2 L
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No. 95. tion of the responsibility truly incurred by Reid, when he discounted the bill and

drew the proceeds. It is maintained by the trustee on Reid's estate, that, by

Ashley v. doing so, he contracted no direct obligation to Ashley the acceptor; that though

Muir. Izat, by obtaining the acceptance of Ashley without value, became bound to the

acceptor to relieve him, that obligation was not transferred against Reid, by Iitt

indorsing the bill to Reid ; and that Reid, by taking it in tbe same way without

value, contracted a new and separate obligation of relief only to Izat, from whom

he got it. According to this view, there were two totally separate transactions-

one between Ashley and Izat, and the other between Izat and Reid ; in one of

which Izat was the only debtor, and in the other Reid ; so that the case was »aid

to be the same as if Izat had discounted the bill, and paid the amount to Reid,

who, in that case, would have been Izat's debtor, but not the debtor of Ashley the

acceptor.

Now all this reasoning seems to me to rest on a very erroneous conception of

the true nature of an acceptance granted without value, and passed without valne

to another, or any number of parties.

It is undeniable that Ashley's acceptance, granted without value, constituted do

obligation in favour of the drawer against the acceptor. It created no obligation

at all against the acceptor, till it was passed to an onerous indorsee. Then, of

course, it created an obligation good against the acceptor, as well as all the other

parties. So long, then, as the acceptance was in the hands of the gratuitous bolder

Izat, it was really nothing but a mandate from Ashley, empowering tbe holder to

render the acceptor liable to an onerous indorsee ; in other words, to raise tbe

amount on the credit of Ashley, under the obligation, of course, to relieve Ashley

of the consequences. But as the writing constituting such mandate was from iti

form transmissible, it passed to the next gratuitous indorsee, but always under tbe

same responsibility.

Reid, then, by taking the bill without value, became the holder of the mandate,

to raise the amount on the credit of the acceptor ; and the moment he put it ia

force by discounting it, and taking the proceeds, he, by the very nature of tbe

transaction, became bound, not only to Izat, but to the acceptor in that obligation

of relief, which was inseparable from the execution of the power to bind the

acceptor. It is a mistake, then, to say, that there was no direct responsibility, of

what is called " privity of contract," between Ashley the acceptor and Reid.

Reid's responsibility to the acceptor was created by acting upon, and taking the

benefit of, Ashley's signature in raising the money. By putting in action tbe

mandate implied in Ashley's signature for his own behoof, he necessarily came

under the obligation to relieve the party whose mandate he had used for tint

purpose.

The case, as it stands, differs from the case supposed, just in tbe essential f"'

ticular on which the decision of each must depend.—

If Izat had discounted the bill, and paid the proceeds to Reid, there would h»w

been no direct responsibility by Reid to Ashley, for the obvious reason, that tk*

effect of the acceptance as a mandate had been exhausted, on its passing from I»i

to the onerous holder, and that there would have been nothing to connect Reid

with Ashley. But by the bill passing without value into the hands of Reid, be

became the holder of Ashley's mandate to raise money on Ashley's credit; and.

on that being done by Reid, tbe immediate responsibility arose between him and
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Ashley, whose mandate he had executed under the necessary responsibility of No. 95.

relieving the mandant, whose credit he had employed for his own benefit. It

appears to roe that all this followed, necessarily, from the circumstance of Reid ." .'. °'

■<iog Ashley's acceptance to raise money, which acceptance he held without Mulr.

nine. That being admitted, it is clear that in regard to him the document pos-

Kned none of the privileges of a bill of exchange. In regard to him it was not a

'■-I of money, according to the usual phrase applied to a bill in the hands of an

onerous holder. If " a bag of money," it was one so sealed and labelled with

tie name of Ashley, that he could not open it and use the contents, without be-

nning liable to the party whose name it bore.

Bit the case is made stronger by the terms of the letter by Reid to Izat of 5th

June 1839. By this letter, Reid not only acknowledged that he had received the

dQI without having given value, but bound himself to " provide for it when due."

Tliswasa positive obligation to provide for the bill—that is, to pay its contents

'hen doe. It was not merely to relieve Izat, which might have been merely per-

«»al to Izat—it was to pay the bill, an obligation which was available to Ashley,

'Don, it is admitted, Izat was bound to relieve.

Izat being so bound, must therefore, in taking such a letter, be presumed to

Retaken it and held it in behalf of Ashley as well as himself; so that it was

1 rinbt which required no assignation to communicate the benefit of it to

AiUey.

Oa these grounds, it appears to me that Ashley had a direct claim of debt •

*•*« Reid, and was therefore entitled to rank upon his estate ; and that right

"*! be affected by the fact, that he has already ranked on the estate of

lot.

'■tbe first place, if Ashley has a direct claim against Reid's estate, it is clearly

juiirtii on the part of the trustee, that he ranked, however groundlessly, on an-

"•tr estate.

Sot, secondly, according to the view which I take, he was entitled to rank on

■*> to the effect of securing full payment of his debt ; Izat, by using the accep-

fcce and passing it to Reid, was instrumental in putting in force the means of

suing money on Ashley's credit, without any consideration given. Both Izat and

pd then became jointly liable to relieve the acceptor of the consequences of

*wtr hia acceptance.

Tboogh Reid was liable in relief to Izat, they were both liable to Ashley ; so

™ there was nothing wrong or unusual in him ranking on both the estates.

For those reasons, I think the Lord Ordinary's interlocutor ought to be ad-

btita

Loed Jeffrey I entirely concur in the opinions that have been given. It

■Brain to say that Izat might have ranked on the estate of Reid in the circum-

"Mcea. If he had paid the bill, there would have been an end of any possibility

■ recurrence on the acceptors Ashley, for it is proved that Izat paid no value for

"• What Bort of debt did Reid incur to Izat, by merely having indorsed to him

°1 hat a bill which another party retired and took out of the circle ? It is quite

"■"est that Izat could not have ranked on Reid's estate, and that therefore his

uncharge is of no consequence in the case. Messrs Ashley were not debtors to

^v one by accepting the bill until money was raised in reliance upon their obli

gation. Then here is a bill which first became operative by being discounted in

*• Banki which had a good claim against all the parties whose names were on it.
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No. 95. Messrs Ashley, by paying to the bank, put themselves in the same situation a« anythird party retiring the bill who had got no value, and lay under no obligation to

M-'Gria'or v ' rel>re •*• The implied assignation from payment to the bank is enough for the case.

Hamilton. I concur in every word of the most luminous and unanswerable opinion of Lord

Fullerton. I think the bill was nothing but a mandate to raise money on the

Credit of the acceptor, and that there was no obligation till the money was raised. I

therefore think that, independent of Reid's letter of 5th June, the case is a clear

one, but that this letter, from the terms of the obligation in it, is also of itself con

clusive. No further obligation could, in common reason, have been taken. It is

an obligation to extinguish the bill ;—it is to retire the bill, and that imports an

extinction of it. Suppose Reid had retired the bill, could he have enforced it as

against the Messrs Ashley ? It does not signify whether he knew that the im

mediate indorser to him gave no value for it. Did he not incur a debt by hi» ob>

ligation to retire it when due ?

Therefore, looking at the case in every possible point of view, I think the judg

ment just and unimpeachable.

The Court adhered, with additional expenses.

JOHM MllKLEJOHN, W.S. JOHN MoRDOCH, S.S.C. Agents.

No. 96. Alexander M'Grigor, Pursuer Rutherfurd—Cowan.

John Hamilton, Defender.—Marshall—Dunlop.

Entail—Clause—1. Held that the words "acts and deeds" in the irritM

clause of an entail included debts, though, in the resolutive clause which followed

the words "acts, deeds, or debts," were used. 2. Question, whether an heir <

entail can plead the entail against an adjudication for bis own debt ?

Feb. 26 1845. Alexander M'Grigor raised action of adjudication of the landsBardowie upon a debt of £6000, due to him by John Hamilton, the pre

1st Division. , * , .

Lord Wood, pnetor, on personal bonds.

w> Hamilton pleaded, in defence, that he held the lands as heir under

deed of strict entail executed in 1773. The pursuer answered that to

entail was invalid, in respect the irritant clause of the deed did not extern

to the statutory prohibition against contracting debt.

The irritant and resolutive clauses, on which the question between th

parties turned, were in these terms :—" Declaring hereby, that if u\

said John Buchanan, or any of the said heirs of taillie, shall act and dot

in the contrary of the particulars above mentioned, or any of them, o

neglect to fulfil the conditions above specified, or any of them, then, an

in that case, all and every one of such acts and deeds, with all that sha

happen to follow, or may follow thereupon, shall be ipso facto void an

null, and of no force, strength, nor effect, sicklike, and in the same ma»
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ner as if the said facts and deeds had not been done, acted, or committed ; No. 96.

and also declaring that the person so contravening, or failing to fulfil the ~ ■

conditions above mentioned, shall for him or herself alone, immediately M'GrigJr ▼.

upon the contravention, or failing to fulfil and observe the said conditions H"mrtton-

and provisions, or any of them, amitt, lose, and tyne, all right and title

lie or she has, or can pretend, to the said lands and estate, and the same

stall, in the case foresaid, ipso facto, fall, accresce, and belong to the

next heir and member of taillie, hereby appointed to succeed thereto,

although descending of the contravener's body, sicklike, and in the same

manner as if the contravener was naturally dead ; and it shall be leisom

and lawful to the next heir of taillie to establish the right thereof in his

or her person, and that either by declarator, or serving heir to the person

who died last vest and seased in the said lands preceding the contravener,

or by adjudication or any other manner of way, agreeable to the laws of

tbe kingdom for the time, without respect to any alteration, innovation,

orchange foresaid, to be made by the person so contravening, and with

out the burthen of any act of omission or commission, or any other act or

iM whatsomever, which, according to the law, may be interpreted to

*port a contravention of the said clauses irritant, or any of them, and

■lout the burthen of any other acts, deeds, or debts, done or contracted

byiaem, either before or after the succession to the said lands, and the

P^n so succeeding upon the said contravention, is to be subject and

wletothe same irritancies, to which the whole heirs of taillie above

Reified are to be subject and liable through the whole course of succes-

*">■ in all time coming."

The question was, Whether the words " acts and deeds," and " facts

*d deeds," in the irritant clause, must be read as including debts ? The

torsuer contended, that the use of the three terms, " acts, deeds, or

fbt«," in the resolutive clause, showed that the entailer did not intend

debts'' to be included under the terms " acts and deeds," or " facts

»d deeds," in the irritant clause.

I he Lord Ordinary pronounced the following interlocutor:—" Sus-

Jl;s the defences, and assoilzies the defender from the conclusions of the

*ion, and decerns ; and finds the defender entitled to expenses." *

" Note.—It seemed to lie admitted at the debate, and is at any rate clear,

p, after the lute judgments in the House of Lords, the objection to the prohibi-

•) clause, that it contains no sufficient prohibition against the contraction of

R, cannot be maintained. But it is still contended, that the irritant clause is

feclive in relation to debts; and this objection is rested, principally, on the

mis of the concluding portion of a provision, introduced after the declaration of

Taney ami resolution, in relation to the manner in which it shall be competent

•I"? next heir of entail to establish in his person a right to the lands entailed,

<** of a contravention by a preceding heir.

| be irritant clause (which will be found on page 12 of the printed deed, com-

•ncing between letter C and D) appears to the Lord Ordinary to be in itself

"wt. The words ' fact or deed,' as used in a limited sense in the prohibitory
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No. 96. The pursuer reclaimed.

Feb. 26, 1845.

M'Grigor v. Lord Mackenzie This is an adjudication. Now* can an heir of entail ttop

Hamilton. an adjudication ? It is for his own debt, and makes a forfeiture which he can only

clause, (page 1 1, letter C,) were referred to as restricting the meaning of the

words ' acts and deeds' in the irritant clause. Now, it may be observed, that the

form of expression in the prohibitory clause at letter E, page 1 1, renders it doubt

ful whether even in that clause the entailer does not use the words 'deeds' u

including or comprehending debts. But be that as it may, the Lord Ordinary

takes it to be clear, that the words < acts and deeds' are general words, apt and

proper for expressing (as they do truly include) all acts of contravention, and that

they cannot be held as of themselves insufficient to comprehend debts. Upon tin

point it is sufficient to refer to the language of the Act 1685, and to the remark-

of Lord Jeffrey and Lord Moncreiff, in the case of Lockhart, 20th May 1841, (S

Dunlop, 904.) At the same time it is an equally clear point, that, by the collo

cation of the words in the particular clause, or by reference back to other parts of

the context, they may be made to have a more limited application, and that if it

be doubtful in what sense they are used—the general or the more limited—thes,

according to the rule of strict construction, the latter must be adopted, and th<

former rejected. The only question, therefore, here is—Is there any ambignityhl

regard to the meaning of the words • acts and deeds,' as occurring in the irritait

clause ? The Lord Ordinary thinks there is none. He thinks that they are «

placed in that clause as to prevent all ambiguity whatever, and to make it a mat'

ter free from any doubt or uncertainty, that they apply to and comprehend debt*

as well as all the other things which are prohibited ; for the clause declares, 'tbsi

if the said John Buchanan, or any of the said heirs of taillie, shall act and doe, ii

the contrary of the particulars above mentioned, or any of them, or neglect '■

fulfil the conditions above specified, or any of them, then, and in that case, all aa<

every one of such acts and deeds, with all that shall happen to follow, or may fol

low thereupon, shall be, ipso facto, void and null;' and one of the particular

above mentioned, against which the prohibitory clause is directed, is the contra

tion of debt.

" If this be the state of the case so far, it is apprehended that it would reqair

something very explicit in the subsequent part of the tailzie to render ineffecuu

that which had been aptly and unequivocally done in the appropriate part of ibi

deed, in execution of the indisputable intention of the maker of it ; but, in tb»

opinion of the Lord Ordinary, there is nothing of the kind. The resolution o

the right of the heir contravening, is confessedly framed in an adequate form. A

that point, therefore, there is a good prohibition against the contraction of debt

duly fenced with the requisite irritancy and resolution ; and what is there,

that which follows, to weaken the otherwise effectual operation of the fenaaj

clauses ?

" After providing for the manner in which a title may be made up by tbe nrri

heir in case of contravention, the deed further provides, (p. 12, letter G,) that tt<

title may be so established in his person, ' without respect to any alteration,' &■

to be made by the person so contravening, and ' without the burden of any ■•

or deed whatsomever, which, according to the law, may be interpreted to itnpori

a contravention of the said clauses irritant, or any of them, and without the btr>

den of any other acts, deeds, or debts, done or contracted by them, either befon

or after the succession to the said lands, and,' &c. Had the provision stopt >

' the said clauses irritant, or any of them,' it is plain that there is nothing in ■

which could reflect back upon the words ' acts and deeds' in the irritant claus*

so as to give them a more limited meaning than that in which, looking to it alone;

they must be held to have been there unambiguously used. On the contrary, ik<

provision, so far, is a positive declaration, that on contravention tbe next bcir ■
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pore? bj paying the debt. I never saw it tried before. The question may be No. 96.

aroided by the creditor putting in a minute, restricting his adjudication to what is

adjudgeable under the deed of entail. That will still enable the validity of the u'Gri*' 19*5'

entail to be tried, for, if it is invalid, there will be an adjudication of the fee- Hamilton,

duple.*

The Court did not call on the counsel for the respondent

Lord President.— This is a perfectly good entail. It would be carrying the

iktrine of strict construction further than has ever yet been done to hold other-

mse.

Lord Mackenzie.—I think the entail is perfectly complete. The meaning

ts quite clear, and does not admit of construction.

Lord Fdllbrton I think it clear that the Lord Ordinary is right.

There is no such rule of interpretation as that founded on by the defender, viz.

''"whenever you can find in one part of a long complicated sentence of a deed

toe words " acts and deeds," in addition to the words debts, you must in every

**her part of it hold the words " acts and deeds " to be exclusive of debts.

The role, as may be inferred from many cases of the kind, is, that when the

**il9 " acts and deeds" occur as general words, having no technically definite

•aoing, they must receive the sense which the context clearly and unequivocally

—

4

(Ktobe affected by any act or deed, which, according to the law, can be inter-

JWtd to be a contravention of the clauses irritant, or any of them, ex hypo-

■W. tbe contraction of debt is, according to the legal interpretation of the clauses

■ the deed, a contravention struck at by the irritant clause. True, it is further

■Wi that the next heir may, on contravention, establish a title, ' without the

■"ten of any other acts, deeds, or debts, done or contracted by them,' (that is,

■J heir contravening,) ' either before or after their succession to the said lands.'

In addition may be entire surplusage, or it may not. There may, or there may

ik be, other acts, deeds, or debts, which cannot be interpreted to import a con

vention ' of the said clauses irritant, or any of them ;' and if there are such, the

wlaration may be utterly unavailing, in respect of their not being comprehended

itbin the irritant clause, and struck at by it. But in whatever way this may

l>nd, the Lord Ordinary cannot hold that the insertion of the word ' debts,' after

•"> and deeds,' in this concluding part of the provision, lollowing tbe proper

"olmive clause, can have the effect of restricting the sense of ' acts and deeds,'

"■o M immediately before used in the earlier part of the provision, to a more

toiled aense than must have otherwise been put upon them ; and, still less, can

* persuade himself that it can have that effect upon these words, as used in the

Want clause. He has no idea that, according to the most rigid observance of

■rale of strict construction, as explained by late decisions, an irritant clause, in

Web the words ' acts and deeds ' are unambiguously used in their general sense,

Its distinctly to include and comprehend debts, and which, as respects debts, is

Wseqnently in itself clear, explicit, and perfect, can be weakened or curtailed in

u operation by such expressions, introduced in the place, and in the manner, in

nich they are presented in the deed of tailzie in question—and his opinion tliere-

** »i that the irritant clause is not defective in its application to debts, as con-

Wed for by the defender."

* The question here started by bis Lordship was not raised on the record, which

»as closed on summons and defences, nor by the parties in any way. It was

•JTeed to take a judgment upon the merits on the case as it stood.
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No. 96. confers upon them. This is the ordinary and the necessary principle of interpte-

tation ; and its application leaves the case free from doubt. For I never saw an
Feb. 26, 1845. . . rl . ,

Ki v irritant clause more anxiously expressed.

Patrick. If the said John Hamilton shall act and do iu the contrary of the prohibition above

mentioned, then all such acts and deeds are declared to be null. It is clear here

that every thing is declared null which was acted or done contrary to the prohibi

tion. The substantives are exactly adapted to the verbs by which the conditions

are expressed ; so that, in this passage, the word " debts" could not find a place,

and the words actually employed must include debts, because the contraction of

debt is a thing done contrary to the inhibition. As to the expression employed is

the concluding part of the passage, about the making up titles in the case of the

forfeiture of a contraveuer, such clauses are clearly Mipei Huous, and this is parti

cularly applicable to that part of the passage which mentions acts and deeds or

debts ; for the entailer has, by the words immediately preceding, provided that ibe

lands should be free from the burden of any acts or deeds, importing in law a con

travention of the clauses irritant. Now, the passage goes on, " or any other acu,

deeds, debts done or contracted by them, either before or after the succession."

If this has any meaning at all, it must meau acts, deeds, or debts, other than tbo*

which can import in law a contravention of the clauses irritant—words which are

not only unnecessary, but seem to be in themselves of do effect. It is clear that

the use of the word " debts,'' in addition to " acts and deeds," in this part of the

sentence, can lead to no inference whatever limiting the meaning of these 1»>

words in the irritant clause itself, where that meaning is quite unequivocal, and

includes every thing done contrary to the prohibition.

Lord Jeffrey.—I never saw any case so clear. The irritant clause is ad

mirably well contrived. Both it aud the resolutive clause are perfectly com

plete.

The Court adhered, with additional expenses.

Gibson-Craigs, Dai ,/.ii;i , and Bhodie, W.S,—Cunikciiam and Walkih, W.S.—Ajnit-

N0. 97. Dr Daniel King, Pursuer.—Rulherfurd—Moncreiff.

Mrs Margaret Patrick, Defender.—Maitland.

Expenses—Auditor's Report—Process—Husband and Wife—Divorce.— I. A

party who had lodged objections to the auditor's report at the time it was manV,

held not entitled, at the distance of two years and a half thereafter, to lodge new

and extended special objections to the report. 2. Rule adopted by the auditor of

Court in taxing the defender's account of expenses, in actions of divorce at the

instance of a husband against a wife.

Feb. 26, 1845. Case reported ante, Vol. IV. pp. 124, 567, and 590.

_ ~ After decree of divorce had been pronounced iu this case, the Court,

SB Division. »,,«», .

r. of date 5th March 1842, remitted the defender's account of espen>«

(amounting in all to £1442) to the auditor for taxation. From the at"
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count of William Wotherspoon, S.S.C., the defender's Edinburgh agent, No. 97.

the auditor taxed off the sum of £327. On 18th July 1842, a note of „ . "ZTZa,*
* ' Feb. 26, 1813.

objections was lodged in name of the defender, objecting to items taxed King v.

off by the auditor to the amount of £91. Patrick.

This note of objections, in so far as concerned the Edinburgh agent's

account, (the objections taken for the country agent having been with

drawn,) came on for advising on 7th December 1844. Wotherspoon

baring then averred that the accounts had been taxed by the auditor, not

as between agent and client, but as between party and party, the Court

remitted to him to report upon which of these principles his taxation had

proceeded. . ■

The report in the subjoined note was returned under this remit.*

* " In obedience to the remit contained in the above interlocutor, the auditor

bamblv reports, that the account referred to was not taxed either as between agent

sad client, or between party and party, bat upon a principle which was long ago

laid down by the Court in cases of the s:ime description as the present—viz. in

■ciions of divorce at the instance of a husband against his wife, and which has re-

i «»ed the sanction of the Court on many subsequent occasions—that principle

Wing, that the expenses to be allowed to the defender in such a case should only

f Jaiiich as ought necessarily and properly to be incurred in defending the action,

wording to the circumstances of the case.

"The first instance in which this rule was laid down, according to the auditor's

teiilection, was in a noted case of divorce at the instance of Sir VV. Cunninghame

fiirlie, Bart., against his wife, Barbara de la Motte, which depended in Court for

fejaay years, and in which enormous expenses were incurred. Before that time it

**) been understood that the defender's accounts in such a case fell to be taxed as

between agent and client, and the defender almost every session gave in accounts

el the expenses alleged to have been incurred, for which she demanded an interim-

dtcree, as it was said, to enable her to conduct her defence. Those accounts were

"> utterly extravagant and unreasonable, that the auditor refused to tax them as

b*t»een agent and client, without the instructions of the Court. Indeed the sys

tem pursued in conducting the defence seemed manifestly to be, to throw every

obstacle which the forms of law would admit of in the way of the pursuer's obtain--

'»? his divorce, and to accumulate expenses in such a way as either to induce him

to desist from the action, or to ruin him—the unfortunate husband having to pay

both sides of the litigation. Thus, for example, every dilatory and preliminary

plea which the utmost ingenuity could devise was stated, and if repelled by the

hord Ordinary was appealed to the Inner- House ; and, although likewise repelled

by the Court, all those unsuccessful proceedings were charged against the pursuer,

rite or six counsel were employed by the defender on almost every occasion, and

the most extravagant fees were stated for them. When a proof came at length to

•tallowed, most of the pursuer's witnesses were objected to ; and if the commis-

^ repelled the objection, it was first appealed to the Lord Ordinary, and after-

tu the Court, and all the expense attending this, was in like manner charged

*?*inst the pursuer. Immense charges were also stated for journeys made by the

■gent to France, England, and various parts of Scotland, which it was said were

•Mertaken for the purpose of obtaining information to conduct the defence ; and

all thi», it was alleged, had been dune with the sanction and approbation of the

Wender, who was therefore liable for the expense to her agent, and of which the

pwauer was bound to relieve her.

" On the other bund, a great part of tbe expenses thus claimed were objected to

"y the pursuer as being altogether extravagant, and unreasonable, and not charge-

wle against him, whatever might be the case in regard to the defender's liability
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No. 97. On 21st December 1844, the Court, after considering the report by

Feb «6~i1845 ^e au^'tor' allowed the defender to give in special objections to the ori-

King r. ginal report of the auditor, specifying her objections under distinct heads

■"'"'■ with reference to the different branches of the litigation, of which portions

were disallowed. Special objections were accordingly lodged, on 24th

January 1845, to different items taxed off, amounting to upwards of £200.

Upon this the pursuer objected, that the defender was not entitled, at

the distance of two years and a half, to lodge new objections to the audi

tor's report.

The defender answered, that the original note of objections was lodged

on the understanding that the auditor had taxed her accounts as between

party and party ; that it now appeared he had done so upon some new

principle of taxation, of which she was ignorant when the original objec

tions were lodged, and that she was now entitled to lodge new and more

extended objections applicable to that principle on which the auditor

had proceeded.

The pursuer replied,—That the principle on which the auditor pro

ceeded was not a new one, but one which was in use to be acted upon in

similar cases,1 and the defender could not be heard to say that she did not

know what that principle was. It was required by the Act of Sederunt

that where a party meant to object to the auditor's report, he should

" immediately " lodge his note of objections.*

The Court (with exception of the Lord Justice-Clerk, who doubted

whether the facts brought the case within the rule of the Act of Sede

runt, as it seemed that neither party knew on what principle the auditor

had proceeded) were of opinion that the defender should have stated ali

her objections to the auditor's report at once, and that the special objec

tions were too late.

for them ; and it was contended, that if it should be held that a defender in «o<*

an action was entitled to throw every obstruction in the way of the pursuer—to

state pleas, however irrelevant—to raise objections, however ill-founded—and w

incur such enormous expense by useless and fruitless journeys, &c.—and that a!!

those proceedings, however unreasonable and unsuccessful, should be charts!

against the pursuer, it would be an engine of the grossest oppression, and, in mot!

cases, lead to the ruin of the husband—and would, in fact, amount to a denial of

justice, except where he was possessed of boundless wealth.

" In these circumstances, the auditor considered it his duty to make a spec--'

report to the Court, and their Lordships had no hesitation in laying down tbe rule

that has been mentioned, which has been acted upon ever since, in a great maaj

cases which have received the sanction of the Court.

" At this distance from the time the account was taxed, (two and a half yew*

ago,) the auditor cannot recollect the circumstances of the present case, but be ii-»

no doubt the account was taxed on the principle which has been mentioned, and

he seems to have done so not very rigidly, seeing that the account has been re

tained to the extent of £858 : 9 : 3, which, it must be admitted, is a very laree

sum of expenses to have been incurred in such a case, and where the parties art

;i humble rank of life."

1 Taylor v. Taylor, Nov. 17, 1831, (10 S. & D. p. 18.)

» A. S. 6th Feb. 1806.
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The Court pronounced this interlocutor :—" Find that the said No. 97.

Mrs Margaret Patrick is not entitled to insist in the special ob- Feb 2- 1845_

jections lodged by her on the 24th day of January last, but is Bm»h v.

confined to the objections given in by her on the 18th day of July

1842 ; and allow her to arrange and classify the same in the way

which may best bring them before the Court."

LOCIBIKT, Hl'.NTJEB, & WHITEHEAD, W.S. Wjt. WoTHIIUrOOH, S.S. C Agents.

Jane Brash and Brothers, Pursuers.—G. G. Sell. No. 98.

William Steele and Others, Defenders.—Rutherfurd—Milne.

Reparation—Assythement—Process—Proof— Recovery of Writings.— I. In

so action of assythement and damages by the children of a party who had been killed

by a stage-coach accident, against the proprietors of the coach, in which the pur-

tuers had set forth, that they had been deprived of the paternal care and support,

aid had been grievously injured in their feelings,—Diligence granted to the de

coders for recovery of documents, to instruct that the deceased did not support

fa family, but bad been separated from them in consequence of his habits, and of

• illicit intercourse he carried on ; and, inter alia, for recovery of a correspondence

ifeged to have passed between the deceased and the party with whom he had the

™t intercourse. 2. Observed, that in granting such diligence, the Court were

Wposing of the general question of the admissibility (in the event of a jury-trial)

•fiie evidence sought to be recovered.

r.
Robert Brash, surgeon in Selkirk, was a passenger by the Defiance, Feb. 27, 1845.

• itage-coach running between Edinburgh and Carlisle, when it was ~

■overturned near Selkirk. In consequence of injuries sustained by this jury Cause.

accident, he shortly afterwards died.

Jane, Robert, and John Brash, his children, raised an action of assythe

ment and damages against the proprietors of the coach, setting forth that,

<>y the death of their father in this manner, they had been deprived of

■is parental care, protection, and support, and had likewise suffered

pievonslyin their feelings ; and concluding for £4000 in name ofassythe-

■cnt and reparation, for the loss and injury they had sustained by his

teth, and in modum solatii.

Lin defence, it was stated ;—That for some years before his death, the

ceased had separated himself from his wife and family, and had ceased

<o have any intercourse with them—a separation which his habits had

rendered desirable on their parts ; that they had themselves done their

utmost to bring about this arrangement, and, to accomplish it, had sacri

ficed a separate provision, which had belonged exclusively to his wife ;

that his family had received no share of what he derived from his profes-

Monal employment, but, on the contrary, during his last illness he had

Wowed his savings upon a woman who acted as his servant, and with

whom (it was alleged) he lived in illicit intercourse.
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No. 98. A motion was made by the defender for a diligence to recover, I. An;

v , 77~\ u agreements, or correspondence, or other documents, between the decea

Bi«»h v. sed and his wife or her friends, relative to his residing separate from hi

Steele. family. 2. Any proceedings before courts of law, or before arbiters, be

tween the deceased and his wife's father, relative to the maintenance an

support of her and his family, or relative to claims at their instance agains

him. 3. Excerpts from the books of any of the banks in Selkirk, of an;

accounts or entries therein in name of the deceased, during his residenc

there ; and any cheques or orders for money drawn by him, after 8th Jul;

1843, the date of the accident. 4. All letters, and copies of letters, be

tween the deceased and the party above-mentioned, his servant, durin;

the period of his residence in Selkirk, tending to instruct the averment

of the defenders on record.

G. Bell, for pursuers, objected to the specification as irrelevant to thi

case. The defenders were not entitled to enquire into the whole histor

of the family, or into the separation of Mrs Brash, who had been for som>

years dead.

Milne, for the defenders, answered ;—That the averments of the de

fenders upon record, that the deceased was separated from his family

and that to obtain a separation the latter had made great pecuniary sacri

fices, were relevant to mitigate damages ; and it was with this view thi

diligence was sought. The third article of the specification was sough

with the view of showing, that all the money drawn by the deceased sub

sequent to the 8th July, had been given by him to the woman above

referred to, his servant.

Lord Moncreiff.—This sort of proof has been allowed in former cases. At

the summons is laid it is quite relevant. The pursuers libel that they hare suffer

ed from the loss of the paternal care and protection.

Lord Justice-Clerk With regard to the third article of the specification,

we cannot allow that. We cannot allow you to recover evidence as to what Ik

did after he was injured so severely that he died a few days afterwards.

The case having been delayed as to the fourth and remaining article

of the specification, of this date

Rulherj'urd, for the defenders, argued ;—The pursuers' claim for da

mages was founded on the loss of the paternal care and support, and tie

injury they had sustained in their feelings. The necessary consequence

of an action of this sort, was to admit evidence as to the father's charac

ter. In a question of damages, it could not be maintained that it »'a5

one and the same case, whether the father was a man of irreproachable,

or of the most abandoned habits. The defenders meant to prove, that

there had been a separation between the deceased and his family, andibe

worst feeling in consequence of this intercourse ; that it was carried en

in an open and undisguised manner ; and that one of the pursuers. Ii»
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daughter, could not reside with him in consequence. The letters sought No. 98.

for might be most important evidence to instruct these facts, and to show „ . „_ lg.r

that the family were aware of the intercourse, and how they acted upon Brash v.

that knowledge. * Steel'-

Bell, for the pursuers, answered ;—That the Court were bound to pro

tect this woman, who was not a party to the cause, from an attempt to

establish adulterous intercourse against her. She might be entitled to

protect herself, by refusing to give up the letters that were in her own

bands, but as this would probably be only one side of the correspondence,

she might be injured by the production of the other side, if the diligence

were not refused. >

Lord Justice-Clerk.—I did not like the first aspect of this demand, espe

cially when it was stated that it was founded upon the notoriety of the illicit in

tercourse. If it was notorious, it might easily he proved by other means than

these letters. I am now rather inclined to think that we cannot refuse to allow

ibem to be recovered. I lay aside entirely this woman's interest. I think she

will be entitled to protect herself, by refusing to produce those that are in her

possession ; but I give no absolute opinion upon the point. With regard to those

that are not in her possession, I can only say, she ought not to have written them.

This is not a case where these letters are sought to be made public for the pur

ple of gain or some Bimilar object ; they are sought to be recovered in a Court of

Jwice—not in proof against her, but against the man. In these letters he may

■ate the complaints made by his father-in-law and the family in reference to the

■»>rroorse. I have looked at the Session papers in the case of Brown,1 and I see

liat there is an inaccuracy in the report. A proof was allowed by the Lord Or-

■ "tv, and so minute was the investigation gone into, that a diligence was allow

ed for the recovery of his books, to show that the deceased was incapable of keep-

'-' them, and that his wife made the entries in them. This was a very inquisito

rial coarse of enquiry. In granting the diligence in the present case, 1 consider

that we are disposing of the general question of the admissibility of the evidence

sought to be recovered ; and that the general objection, independent of any spe

cialty, cannot be revived at the trial.

Lord Medwyn.—1 am of the same opinion. I go entirely upon the averment

that the connexion was notorious, and that his family had for years left him. As

the claim of damages is in modum solatii, I think we could not exclude this evi

dence. I would have great hesitation, however, in allowing the correspondence to , .

■■ the sole evidence adduced.

Lobd Moncheiff.—I never had any doubts that the defenders were entitled

to go into the matter; but I felt a delicacy in allowing these letters to be reco

vered from this private party. I now think that it belongs to this woman to pro

tect herself; but there should be some guard put upon the admission of this evi

dence.

Lord Cockburn.—The question is merely, whether this diligence should be>

February 26, 1813, (F. C.)
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Anderson.

No. 98. granted ; and I have no hesitation in saying that it should. Bat I decline deciding

whether these letters would be admissible at the trial. It is better never to decide

Officers'of ' prospectively a hypothetical question which has not occurred. I see that these

State v. letters may be admissible as evidence ; and therefore I give the party the requisite

machinery for receiving them.

Lord Justice-Clerk.—I must say that I consider that the defenders, if they

have a right to recover these letters, have also a right to nse them at the trial,

even supposing that there should be no other proof of the notoriety of the con

nexion.

Lord Cockburn.—There is a danger in going to trial with the hands of the

Court tied np ; but I may say that I do not hold the letters to be necessarily ex

cluded, because the defenders fail to prove notoriety.

The Court accordingly granted diligence for the recovery of the first,

second, and fourth articles of the specification, and refused the third.

W. A. G. and R. Ellis, W.S Greio and Mobton, W.S.—Agents.

No. 99. Officers of State, Pursuers.—SoL-Gen. Anderson—Sir W.

Hamilton—Neaves.

B. T. G. Anderson, Defender.—Rutfierjurd—Moncreiff.

Teinds—Entail—Lease—Process—Reduction.—The proprietrix of an en

tailed estate obtained decree of valuation of her teinds, on the footing of the rent

paid to her under an existing lease of her lands ; to this process the Officers of

State and the tacksman of the teinds had been made parties, and it had been ob

jected by the latter, that this lease having been granted by a predecessor in dimi

nution of the rental and for a grassum, afforded no criterion of the value of the

lands ; the proprietrix having subsequently reduced the lease on these grounds, as

in contravention of the entail, the Officers of State brought a reduction of the

decree of valuation ;—which action in the circumstances dismissed.

Feb. 27, 1845. Mas A. V. S. Gaskain Anderson of Tushielaw, in 1821, brought 8

2d Division, process of valuation of the teinds of her lands. This action was directed,

Lord Wood, inter alios, aeainst the Officers of State, as representing: the Crown, the

Teind-Clerk. .. j • . . tx i rn 11 , , ,

titular, and against the Duke of Buccleuch, as tacksman of the ministers,

known by the name of Deans of the Chapel-Royal, to whom the Crown

was in use to give a life grant of these teinds, and also as an heritor with

unvalued teinds. The summons was duly executed against the Officers

of State, who entered appearance in the action. The procurator for the

pursuer having craved a day for proving the rental of the pursuer's lands,

the then solicitor of teinds, for the Officers of State, craved and obtained

leave to give in interrogatories to be put by the commissioner to the pur

suer's witnesses, and engrossed in the act and commission. These inter

rogatories, which were in the usual form, were—" Primo, Are the lands
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libelled set in tack, or what part of them are so let ? Secundo, What No. 99.

vds the rent of the lands ? Tertio, When did the tacks commence, and Feb 27 lg45>

bow long did they endure ? Quarto, What grassums were paid by the Officers of

tenants on their getting such tacks ? Quinto, If any of the lands under A*deervs"on>

valuation were in the natural possession of the pursuer, then the wit

nesses to be interrogated what they think such lands would let for on a

nineteen years' lease, and no grassums to be paid by the tenant or tenants

to whom such lands should be so let ? Sexto, What casualties were paid

by the tenants, and what was the value of these casualties, according to

the rate of the country ?"

After this, the Officers of State took no further part in the proceedings

in the process.

The proof then proceeded, and two witnesses were examined, who

roved that the lands were set in tack, and the amount of the tack-duty

>aid to the proprietor. Both of these witnesses were interrogated for the

minister of Hawick, as to whether the lands were subset, and the amount

: the subrent. The commissioner refused to allow the latter question

to he put.

When the diligence was reported, the Duke of Buccleuch, the other

party interested, gave in objections to the proof of value led by the pur-

*j-r. on the ground that the lease referred to afforded no evidence of the

''■■'■J: of the lands, and that they were subset for a much larger subrent.

stated that Mrs Anderson's lands were held by her under the fetters

» strict entail ; that about the year 1800, Mr Kirkton Anderson,

it proprietor of the estate, granted a lease of the entailed lands for

nineteen years, in favour of Mr Chisholm of Stirches, at a very low rent,

upon payment of a large grassum ; and that subsequently, down to

lie year 1815, when Mr Kirkton Anderson died, the lease had been re

peatedly renewed, with the view of ensuring to the tenant its currency

a nearly as possible nineteen years after his death ; and that upon

these renewals, an additional grassum was sometimes paid by the tenant

I Mr Anderson, and occasionally an additional rent was stipulated for.

•!■■ therefore objected that the proof was imperfect, the witnesses not

wing been allowed to answer the questions in regard to the rent paid

"V subtenants ; and also, that the value of the lands was underrated, the

- ^sums paid by Chisholm not having been taken into account. He

"rtber referred to the decision in the Queensberry cases, to show that

'■■ie lease in question was a contravention of the entail.

In answer, it was stated for Mrs Anderson,—That if it were the case

it the lease might be set aside by her, she would undoubtedly be a

I'eat gainer ; but whether it were the case or not, it was jus tertii to the

jectors, because the lease standing and subsisting as it did, must be held

>e the rule for ascertaining the rent, of which the teind formed a pro

portional part ; or, in other words, that she ought to pay teind according
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No. 99. to the rent that she received, and not according to a rent that she did not

87~ls45 receive.

In March 1825, these objections and answers were disposed of by

Lord Medwyn, Ordinary, by this interlocutor :—" Finds that the rule of

valuation must be the existing leases of the lands, in so far as they are

not affected by the grassums ; and allows the objector to state in a con

descendence what he avers and offers to prove as to grassums having been

paid at the granting of those leases, or of leases of which these may have

been renewals ; and to state the evidence by which he will prove his alle

gations thereanent."

The Duke of Buccleuch subsequently obtained a diligence for the

purpose of substantiating his allegations as to grassums having been paid:

but having failed in doing so, decree of valuation was pronounced upon

the footing of the rent paid under the lease to Chisholm.

About nine months after this decree was pronounced, Mrs Anderson

brought a process of reduction of the lease, and succeeded in having it

set aside, of date 11th June 1828, on the ground of its having been

granted in contravention of the entail, with diminution of rental, and in

consideration of grassums.

In 1841, a reduction of the decree of valuation was brought by tie

Officers of State against Mr B. T. G. Anderson, Mrs Anderson's suc

cessor in the estate, on the grounds, 1. That it was pronounced without

any sufficient or adequate probation ; 2. That it was obtained by the pur

suer in a wrongous and fraudulent manner, in so far as it proceeded npoir

the rent alleged to be contained in the above-mentioned tack of her lands,

which she reduced immediately after she obtained the said decree of valu

ation, on the ground inter alia that it proceeded upon false narratives, was

granted with diminution of the rental, and was the last of a series of such

leases, all granted in consideration of grassums more or less, and under

fraudulent devices and agreements for diminishing the real and just value

of the rent; 3. That the valuation was unjustly led with diminution of

more than a third of the just rent then paid for the lands, in so far as they

were valued in stock and teind, parsonage and vicarage, at the nominal

rent of £372 : 9 : 5, whereas the real rent at which they ought to have

been valued was £930.

The Officers of State pleaded ;—

1. The decree of valuation was pronounced without competent proof

having been led of the just rental of the relative lands.

2. The said decreet was obtained by fraud on the part of the defender's

predecessor, who first in the process of valuation approbated, as valid, a

tack, which she immediately thereafter reprobated and reduced, as ab

initio null.

3. The said decreet is reducible on the ground of enorm lesion, toe
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valuation having been led with diminution of more than a third part of No. 99.

tie just rent payable at the time of the valuation. „

4. In general, the lease of Chisbolm, though not reducible by third officers of

parties, and, so long as it subsisted, good to all intents against them, ^"kV! v'

still, when reduced by a party having title, that party can no longer

maintain, against third parties, rights founded on the hypothesis of its

validity.

5. In particular, the decreet of valuation proceeds on the finding " that

the rale of valuation must be the existing leases of the lands," while the

lease on which the valuation was led was immediately thereafter reduced

by the pursuer in the valuation " as null and void from the beginning;"

consequently the valuation itself becomes forthwith virtually null and

roid, as founded on a lease judicially declared to have had at the time no

legal existence.

6. In like manner, the decreet of valuation proceeds on the finding,

"that the rule of valuation must be the existing leases of the lands, in

so far as they are not affected by grassum," while the lease on which

tie valuation was led was soon after reduced on the very ground of

ii? being granted for such consideration ; consequently the valuation

itself becomes forthwith reducible, as calculated on a lease affected by

In support of the above pleas, and more particularly of the third,

w pursuers referred, in cases, to the undernoted statutes and autho

rities.1

Mr Anderson pleaded ;—

'• The subject-matter of the present action is res judicata of this

1 Authoritiesfor Officers of State.—Ersk. 4, 3, 3 ; Leslie v. Earl of Kintore,

Feb. 1795; Ferrier v. Mudie, Jan. 31, 1829, (7 S. & D. No. 170;) Smith v.

Hwter, 1823, (Shaw's Teind Cases, No. 19.)

Applicable to 3d Plea.—King's Letter to Teind Commission, Nov. 5, 1630,

Connell on Tithes, App. No. lxxvi. 1st Edit., No. Ixxviii. 2d Edit.; Act Teind

Commission, July 25, 1632, Connell, App. xlviii. Vol. III. p. 107 ; Stat. 1633,

'■ 19; Articles of the Rectifications of the Commission, Dec. 1636, Connell,

App. No. Hi.; Act of the Commissioners against Collusion in Valuations, March

**• 1636, Connell, App. No. Ixxvii. 1st Edit., lxxix. 2d Edit.; Commission for

Vilwion of Teinds in Parliament, 1690, c. 30 ; Stat. 1707, c. 9; Connell, Vol.

'■p. 443; Connell's App. No. lx. Case 8, Case 36 ; Forhes on Tithes, p. 405 ;

Marquis of Douglas, July 1696, (MS. registered Decisions in Teind-Offir-e, and

Cwaell, I. 450;) Record of Court of Teinds, Vol. IX. p. 41 1, (1 Connell, 381 ;)

M'Kenzie v. Sinclair and Scott, (12 S. & D. p. 822 ;) Meldrum v. Colguhoun,

J«n. 1672, (Forbes, p. 405 ;) Laird of Cavers, Connell, I. 449.

Authoritiesfor Mr Anderson.—Thomson v. Officers of State and Earl of Gal-

■•»■*, (M. 10687;) Stat. 1633, c. 19; Stat. 1690, c. 30; Stat. 1707, c. 9;

Cwn.ll, Vol. II. p. 238, App. No. 79; Connell, Vol. II. p. Ill, and p. 295;

Minuter 0f Kinnonll v. M'Donald, (1 W. & S. App. Cases, p. 297.)

2 M
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Officeri of

State v.

Anderson.

No. 99. Court; and the reasons of reduction founded on were proponed and re-

F b 27^fiir Pe"efl *n tne Process of valuation.

2. The decreet and valuation under reduction having been obtained in

foro, and having been lawfully led against all parties having interest,

cat not be culled in question on any ground but that of collusion, under

the provisions, and in terms of the Act 1690, chap. 3.

3. The circumstances under which the decreet in question was pro

nounced, do not infer either fraud at common law, or collusion in terms

of the Act 1690, chap. 20, against the defender's author, by whom it

was obtained.

The Lord Ordinary reported the case.

Lord Justick-Clerk.—It is not necessary for us to enter into the general

discussion in the cases as to the statutes there referred to. 1 do not think lliere

is any ground of challenge, or foundation for the action in point offact. It is •

reduction of a decree of valuation, which was duly instituted in the Court of

Teinds—the Crown was duly called, and appeared, and gave in a set of question

to be put to the witnesses, which appears to be in the common form. These ques

tions were calculated to bring out the very point in respect of which the prefCBl

action of reduction is instituted. After this the Officers of State appear to hait

taken no subsequent proceedings. Whether they thought that the tacksman woold

fight the point, I do not know ; but they had an opportunity of contesting it

themselves. The Duke of Buccleuch, however, goes on and objects to tbe least

of the estate to Chisholm being made the hasis for the valuation, as being granted

upon payment of a grassum, and with diminution of the rental, which be says the

heir of entail might challenge in virtue of tbe decision in the Queensberry cases

as a contravention of the entail. To this Mrs Anderson very fairly answer*. If

your statements he correct, I may be able to reduce this lease ; and if I snrceed,

I will be a great gainer; but whether tbe lease may be set aside or not is jus

tertii to the present question, as tbe existing lease must be the rule of the valua

tion. The case then comes before Lord Medwyn. The Crown had left its inte

rests as titular to be protected by the tacksman, the party in the beneficial enjoy

ment. The point is disposed of by Lord Medwyn, who finds " that the role of

valuation must be the existing leases of the lands, in so far as they are not affected

by the grassums ;" and the Duke of Buccleuch subsequently fails to establish that

any grassums had been paid. This judgment becomes final, and the valuation »

approved of on this principle. Lord Medwyti's interlocutor was pronounced"

March 1825, being five years after the decision in the Queensberry cases. ^*

are not dealing with a case founded upon some unknown and latent reason of re

duction. That is not the nature of the one before us. Tbe objection here is it*

under the law of Scotland. This lady afterwards proceeds to reduce the k**i

and succeeds in setting it aside, but not till three years after Lord Medwyti's in

terlocutor. A process of reduction requires outlay and expense, and the benefit

a pursuer may obtain by it, he obtains for himself. Is the titular, then, «°*

never offered to try the question for her, entitled to take the benefit of this actios,

obtained at her own expense, and by her own exertions ? It is not said '*•'
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Lord Medwyn's law was not correctly applicable to the state of the case as it No. 99.

tbeo stood. It was correct law, and must be held to be so, as it was acquiesced

in by the pursuers. Of what, then, does the Crown complain ? It is k:;h1 that, nfficers'of

it the time this decree of valuation was pronounced, this lady had it in her view State v.

:> reduce the lease, and that she did so shortly afterwards. Be it so. I remember And9r80D-

lease in which a valuation was carried through, upon the footing of a current lease,

although the termination of the lease, at which there would be a large increase in

the rent, was quite near. As fur the notion, that a fraud in law has been cora-

aitttd here, there is no ground for it whatever. No question arises under the

itatntes referred to, and I do not consider that we are called upon to interpret

them. The case of the Crown is without foundation in fact or law, and I only

regret that we cannot find the Officers of State liable in expenses.

Lord Medwyn.*—I am entirely of the same opinion. There is no room here

for inspecting collusion. The Duke of Buccleuch was made a party to the action

of valuation, and appeared. There is no point in the present case which was not

known or suspected in that process ; but the Duke there failed in his proof. The

right of which Mrs Anderson has availed herself, she was entitled to exercise, and

I can see no ground on which the Officers of State can be entitled to prevail in

this action.

Lord Monckeiff.— I am of the same opinion. It is not necessary to decide

mv question under the statute. There is no evidence of collusion here. The

process of valuation was regularly brought, every person having an interest being

called. The objection, that the lease had been granted on payment of a grassum,

vu stated; upon which Mrs Anderson says, without disguise, that it might very

fwbly happen that she might thereafter have occasion to reduce the lease. The

Ofeers of State allow the case to go on, no evidence of a grassum having been

psid is brought, and decree of valuation is pronounced. After Mrs Anders'on, at

hf own expense, has obtained decree of reduction, these pursuers seek to take

•Vantage of the decision in her favour. She might have failed in obtaining it.

It would be most dangerous to allow reduction of this valuation. We do not

know how many valuations of entailed estates there may be placed in the same

ecuinstances.

Lord Cockburn.—The case is quite free from all points of law. I think that

the point raised here was very vigorously proponed and repelled in the valuation.

1 cannot see where there is any fraud.

The Court accordingly repelled the reasons of reduction, and assoilzied the

defender.

W. H. Sands, W.S John Aiich. Campbell, C.S.—Agrnta.
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No. 100. Thomas Buchanan Campbell, Pursuer.—Rutherford—Inglis.

Feb 27 1845 George Cruickshank, Defender.—Marshall—E. S. Gordon.

Campbell r.

""" ' " Discharge—Novation—Copartnery.—Circumstances which were held to afford

no evidence that the creditor of a company, after its dissolution, had substituted

the sole liability of the partner continuing to carry on the business, instead of the

liability of the company ; and that certain transactions of the creditor with thai

partner did not infer novatio debiti.

Feb. 27, 1845. Alexander Marshall and George Cruickshank qarried on business

, ~ together as plumbers at Aberdeen, under the firm of Marshall and Com-
1st Division. or

Ld. Rnbenson. pany, for several years prior to 1st May 1843, when the company was

dissolved by consent. They were then indebted to Thomas Buchanan

Campbell, merchant, Edinburgh, on a current bill for £92 : 3 : 6, ac

cepted by the company, which fell due on 16th June following.

By the minute of dissolution, which was communicated to Campbell,

Cruickshank, who was to retire altogether, was authorized to sign the

company's firm for the current obligations ; and Marshall, who was to

continue the business, became bound to relieve him of all the obligations

of the company, and to exhibit discharges within six months.

On 12th June, Campbell transmitted two bills to Marshall for accept

ance—the one for £o*0, and the other for £33 : 3 : 6—being together

the amount of the original 'bill, with interest and price of stamps addtd.

In the letter transmitting these, he said—" I will require to hold Ales-

ander Marshall and Co.'s bill until these are paid." Marshall accepted

these bills himself individually, and returned them to Campbell, who

thereupon remitted him money to retire the original bill, which was in

the hands of the bank. It was accordingly retired, and transmitted to

Campbell.

Marshall retired the bill for £60, but dishonoured that for £33 : 3 : 6.

He likewise dishonoured bills which he granted to Campbell in Au

gust following, in payment of an account then rendered by him lor

goods furnished partly to the company, and partly to Marshall indivi

dually, substquent to its dissolution. £26 : 14 : 5& was the price of th<?

goods included in this account which had been furnished to the com

pany.

In 1844, Campbell raised action against the late firm and the indivi

dual partners, concluding for payment, first, of £33 : 3 : 6 as the balance

of the bill in his hands for £92 : 3 : 6 accepted by the company, the re

tirement of the subsequent bill for £60, accepted by Marshall, being held

a payment to account; and, second, £'26 : 14 : 5^ for goods furnished to

the company.
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Cruickshank ' pleaded in defence,—1. The defender having, in the No. 100.

knowledge of the dissolution of the company, and of the terms of the 27~184'

minute of dissolution, rendered the account libelled on to Marshall as an Campbell v.

individual, and taken his acceptance in satisfaction thereof, his claim, in 1C * an '

n far as regards the company, must be held to have been extinguished

mmtione. 2. The presumption of law was, that the bill for £92 : 3 : 6,

was retired with the funds of the acceptors. 3. The pursuer was barred

from insisting in either of these claims, he having, in the knowledge of

the obligation come under by Marshall to discharge the company's debts

within a limited period, given him time, and enabled him to exhibit to

the defender discharges of the claims concluded for ; more especially, as

the pursuer had made no claim against the defender until after the ex

piry of that period.

The Lord Ordinary pronounced the following interlocutor :—" Finds

that, on the 13th of February 1843, the company of Alexander Marshall

and Company, of which Alexander Marshall and the defender were

partners, stood indebted to the pursuer in the sum of £92 : 3 : 6, by ac-

«pted bill which fell due on the Kith of June 1843 : Finds, that on the

MofJune 1843, the said Alexander Marshall transmitted to the pursuer

*py of a proposed minute of dissolution of the company, and at the same

«m expressed his anxiety about the retiring of the said bill then current :

Finds that the pursuer, in answer, stated that the proposed minute ap-

ptared to be reasonable, and proposed that the bill should be renewed :

finds that, by the said minute of dissolution, it was inter alia agreed that

■ecompany should be held as dissolved on the 1st of May 1813, except-

■gasto the current obligations, for which the defender was authorized

fetigii the company firm ; and that the said Alexander Marshall became

hound to free and relieve the defender of all the obligations of the com

pany, and to exhibit discharges of the debts within six months of the

•ate of the agreement : Finds that, on the 12th of June, the pursuer

hramitted to the said Alexander Marshall two bills, one for £60, pay-

»le at one month after date, and the other for £33 : 3 : 6, payable at

'hree months after date, being the amount of the said first-mentioned bill,

"th interest and stamp ; and, in the letter transmitting the same for

•weptance, he wrote in these terms :—' As I will require to hold Alex

ander Marshall and Co.'s bill until these are paid, 1 shall arrange the mat-

te»ith Mr Chivas (the bank agent) direct:' Finds that, on the 13th of

"n*! the said Alexander Marshall returned the said bills, and at the same

™e requested the pursuer to remit money for retiring the said first-men-

*>ned acceptance: Finds that, on the 15th of June, the pursuer accordingly

"oitted to the said Alexander Marshall, in place of Mr Chivas, the sum

°f £92 -.3:6, for the purpose of retiring the said bill, and at the same time

'

Marshall did not defend.
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No. 100. requested that the bill should be transmitted to him, adding, that it would be

~~~ . given up when the new bills were paid : Finds that the bill for£92:3:6

Campbell v. was accordingly retired out of the pursuer's funds, and retained by him

Crmckshank. after },aving Deen transmitted as aforesaid : Finds that the said bill for £60

was retired by the acceptor, but that the said bill for £33 : 3 : 6 was dis

honoured, and that the pursuer now demands from the defenders in this

action the sum of £32:3:6, as the balance of the company's bill of

£92 : 3 : 6, with interest from the time when the same fell due : Finds

that furnishings were also made by the puisuer to the said company to

the amount of £29 : 1 : 1^, to account of which the sum of £2 : 6 : 8 was

credited : Finds that the balance of £26 : 14 : 5i was included in an ac

count rendered to the said Alexander Marshall on 2d August 1843,

along with the price of other goods furnished to him, and the amount

was included in certain bills granted by him, which bills were not paid:

Finds no evidence of the averment that the said bill for £92:3:6, or

the Said account, were exhibited by the said Alexander Marshall to the

defender as discharged documents : Finds that, under these circum

stances, the pursuer did not, either novatione dcbiti or otherwise, dis

charge the said company of Marshall and Company, or the defender, as

a partner thereof, either of the balance of the said bill of £92 : 3 : 6. or

account due by the company, and therefore repels the defences, and de

cerns in terms of the libel : Finds expenses due." •

The defender reclaimed.

Lord President After full consideration, I am satisfied that the interlocu

tor should lie adhered to. There is no evidence of novation, nor of that specirt

of giving of time, sufficient to relieve the defender of his obligations as a partnrt

of the firm of Marshall and Co. I go materially on the fact, that it is not prom!

that either the bill or the account were produced to the defender by Marshall*

discharged documents.

Lord Mackenzie.— I am of the same opinion. I do not see that the defeat"

is in the situation of a cautioner. I am not satisfied that Marshall had not tk«

right of signing for the company, though by the agreement it was given to tbt

defender.

Lord Fullerton.—The debt now pursued for was part of one undoubted

• " Note.—Discharge by novation is not to be presumed, more esperiii S

whore no new party is taken bound, or additional secuiity or advantage of v]

kind obtained by the creditor. The recent cases have rather narrowed than'1'

tended this ground of defence, and the Lord Ordinary can see no reason for hoi*

ing that the pursuer intended to liberate the defender, or actually did so.—Mom

bray v. White. 17th June 1824, (3 Shaw, p. 146;) Buchanan, Watson, anJ

Company v. Adam, 20th June 1833, (11 Shaw, p. 762.) Nor ran the defend

who was a primary oblitrant as much as his partner, represent himself in the [•>■-'

tion of a cautioner who has been liberated in respect of time having been given "

the original debtor.'*
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due by the company, and consequently by the defender, Crnickshank, as well as No. 100.

bis copartner, Alexander Marshall.

»l . , l- L L •_ • • • a. . .1. *.■. Feb. 27. 1845.

The defence comes to this, that the pursuer having originally both of those par- campbell v.

lies bound, chose to restrict himself to the liability of Marshall, and thus substitu- Crnickshank.

:ed for the joint liability of both the single liability of one. This, though not pre

sumable, may be proved ; accordingly, we did find it proved in the late case of

M'Kerhnie v. Dnnlop.

The question is, Has it been proved here ? And I agree with the Lord Ordi-

nri-in thinking that it has not.

In the first place, in regard to the taking of the bill from Marshall, all pretence

for holding that to amount to novatio or delegatio is excluded by the considera

tion, that the pursuer, while he agreed to take it alongst with the other bill, since

paid, as a voucher of debt from Marshall, expressly stipulated that he should be

allowed to retain the former voucher granted by the company until Campbell's

bill was paid, that company bill being, in the mean time, retired with Campbell's

own money. It is clear, then, that so far from having his acceptance of the se

curity of one of the partners, in place of the security of the two, he just stipulated

tbit he should continue to hold the security of both.

And if this was the case, when he took the first bill from Campbell, the sub-

wqnent renewal could make no alteration ; because he continued to hold the ori

ginal bill of the company, and has it at this moment.

There ie not the slightest room for holding that he discharged the company ;

on the contrary, it is, I think, proved that he intended to hold them bound till

Caatpt>eU'a separate obligation was paid.

Secondly, as to the account, it appears to me to be defective evidence of

■bat the defender is bound to prove. It is a mere statement of the account as

between the pursuer and Alexander Marshall, the partner remaining in the busi-

8**»; in which part of the credit side is " By Bill," meaning the bill which he

M granted to the pursuer ; and it is attested by Campbell's signature. It is per

fectly good, then, as showing the state of the proceedings between him and Alex-

uder Marshall ; but it is good for nothing as evidence that he, Campbell, had

discharged any other person, whom he might have held bound for any part of the

Jccoqnt, For it cannot be well maintained that the entry " By Bill " extinguishes

•nypart of the debit side of the account, unless the bill be paid.

The essential elements of evidence in the case of M'Kechnie v. Dunlop are here

• anting.

There, the debt was not only carried to the debit of the new company, but,

Kcording to a docquet signed by the creditor, the debt, as standing against the

old company, was absolutely extinguished, by a settlement expressing that that

debt had been paid in cash.

Here there is nothing of the kind. There is nothing but a statement of the

original debt as standing against one of the partners, without the slightest indiea-

■* of any intention on the part of the pursuer to discharge the other.

Bat, then, the defender maintains, that supposing the plea of delegatio to be ill

'unruled, he is now free, in consequence of the pursuer giving time to the remaining

partner, who, it is said, was bound by the articles of dissolution to relieve the

defender of all the company debts—the defender being, as it is said, a mere cau

tioner, and entitled to all the privileges of a cautioner by the virtue of those

"tirlei.
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No. 100. I think this view of the effect of the articles, whether communicated to the par-

suer or not, is certainly erroneous.

Campbell *. There may be cases in which a creditor holding two or more parties bound, but

Crukksbauk. entitled to relief among each other in a certain order by the very terms of the ob

ligation, may lose his claim against some of them by so dealing with the others as

to impair the relief which the former held against the latter.

But when a creditor holds two or more parties bound to him, without any qua

lification express or implied, and is entitled to proceed against one or other in the

way he thinks best for getting payment, he cannot be affected by any ex pottfacto

arrangement which these parties choose to make for regulating their responsibilities

among each other.

Now that was the case here. The pursuer was entitled to go against either the

defender or Campbell, as he chose, and when he chose, and according to the view

which he took of the probability of obtaining payment. He 'surely was not bound,

on the penalty of losing his claim against the defender, to insist against Marshill

within six months ; because, by a private agreement between the partners, the one

had agreed to relieve and report discharges to the other within that period. I see

a similar plea was maintained in the case of Denny v. Adam, in which I was Or

dinary ; and I still adhere to the opinion I formed upon it in that case, and which

is expressed in the note.

Such an agreement does not entitle the retiring partner to throw the responsi

bility of seeing that his copartner perform the obligation to pay the company debts

within a certain period, on the company creditors.

On the contrary, it only strengthens the title which the retiring partner, at sit

rate, has to watch over the winding up of the company concerns. It enables bio

to compel the remaining partner to pay the company debts, and report discharges,

within the specified period ; but it cannot, on any principle of law, bind the com

pany creditors to insist for payment in any other form than that which they think

most conducive to their purpose, or forfeit any right which those creditors bare to

insist on all the parties originally bound.

On these grounds, I thiuk the interlocutor ought to be adhered to.

Lord Jeffrey.—I entirely agree. As to the giving of time, Lord Fallerton

has anticipated me. It is a mere confusion and perversion of the principles on

which such matters rest. As to novation, again, I think, so far as tbe bill is con

cerned, there is no ground for it whatever. Tbe keeping of the company docu

ment was a distinct intimation that the pursuer intended no novation.

With regard to the account, it is not less than absurd to say that the pursoer

intended to relieve the company, and take the individual. Marshall was jost the

company winding up by his hand.

The Court accordingly adhered, with additional expenses.

Samuel Bivuidcz, S.S.C.— Geokgi Mli.ro, S.S.C.—Agents.
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Duncan Montgomehie, Defender—Rutherfurd—T. Mackenzie. No. 101.

A B, Haver compearing.—Craufurci. T"7r4<-

n t\-j- a i -l Montgomrie v.

Process—Diligence.—A law-agent who had a hypothec over certain docu- \ b.

ments in his possession for a business-account due to him by his employer, the

pursuer of a jury cause, appointed to produce them, without payment or reserva

tion, under a diligence obtained by the defender, but found that the pursuer could

not use them at the trial without paying his agent's (the haver's) account.

Thb defender in a jury cause obtained a diligence to recover docu- Mar. l, 1815.

meats, under which he examined a former law-agent of the pursuer's as , T

■ , , ,. 1st Division

a haver. The haver pleaded his hypothec as an agent, and declined to

give up the documents unless paid the business-account in the course of

which they came into his hands.

The Commissioner reported the matter to the Court.*

Rutherfurd and Mackenzie, for the defender, contended that there was

a clear distinction between the case where documents were required from

an agent by his client, or for his behoof, and by a third party having no

connexion with him, but requiring them in modum probationis in a cause.

In the latter case, the agent was bound to produce, under diligence,

without either payment or reservation.

Craufurd, for the haver, answered, that the pursuer (the client) could

■iot be allowed the use of the documents without paying his agent's ac

count; and there was no form of process by which the defender could

We the benefit of them, and not the pursuer.

Lord Mackenzie.—The case is clear in principle. I never understood that

a party could pledge his titles as against his adversary.

The other Judges concurred.

The Court accordingly appointed the haver to produce the documents

under the defender's diligence, but found that the pursuer could not make

use of them at the trial without paying the agent's (the haver's) account;

and found the haver liable in expenses.

 

* The pursuer in the cause had a joint diligence ; but, although he desired the

documents also, did not maintain that he could recover them from the haver

itliout paying his account. There was no suspicion of collusion between the

parties.
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xj0 |Q2_ Reverend Archibald Livingstone, Pursuer.—Inglis.

Reverend James Clason and Others, Defenders Dunlop.

Mar. I, 1845.

Clason. Process.—Circumstances in which certain defenders were allowed to withdraw

from an action depending in the Outer House, under reservation that they should

he liable for their share of the previous expenses, if such were ultimately awarded

to the pursuer, and that he should be entitled to take decree against them there

for in that action.

Mar. 1, 1845. The Reverend Archibald Livingstone, minister of Cambusnethan, in

1st Division tne Presbytery of Hamilton, raised an action of reduction of a libel

Lord Cuoing- against him, bearing to be at the instance of that Presbytery, and the

am'-w whole proceedings thereon, upon the ground that the Presbytery was

partly composed of incompetent members, viz. ministers of quoad sacra

churches.

The action was in dependence before the Lord Ordinary at the Hate

of the non-intrusion disruption, when several of the defenders (both

parish and quoad sacra ministers) seceded from the Church. These per

sons gave in a minute, moving the Lord Ordinary to " order their names

to be withdrawn from the said action, to the effect that they should nol

be liable for any further expense of process incurred therein, under re

servation always of their liability for the expenses of process hitherto

incurred"—if the pursuer should obtain decree therefor. The record

was still open, and the Presbytery of Hamilton, as constituted after the

disruption, judicially declared their readiness to take up the suit, and

meet the pursuer on all his pleas.

The pursuer gave in answers to the minute in these terms :

" Though the persons in whose names the minute was lodged had now

ceased to be members or clergymen of the Church of Scotland, they were

not entitled to withdraw themselves from the present action unless upon

payment of expenses, and a consent to decree of reduction being pro

nounced against them, as craved. He stated further, that their abandon

ment of the pleas, hitherto maintained by them, entitled the pursuer to

insist for decree against them to that extent, seeing that their liability for

expenses could not be legally dependent upon the pursuer's ultimate suc

cess as against other parties, but arises from their continuing in the liti

gation till the present stage, and then virtually admitting their error, by

abandoning further opposition to the decree of reduction craved agaiust

them.

" It is not enough for the present defenders to withdraw from the liti

gation, merely to the effect of saving themselves further expenses in it.

They were parties to the wrong complained of, and must either consent

to decree being pronounced against them with expenses, or go on with



COURT OF SESSION. 555

the litigation, to the effect of showing that their pleas are well-founded, No. 102.

and that the pursuer is not entitled to the remedy for which he applied.".. ~~Am
' , rr M«r. 1. 1845.

The Lord Ordinary pronounced the following interlocutor :—" In re- Livingstone r.

sped, 1st, That this action of reduction and declarator was originally cl"»°"*

directed against the Presbytery of Hamilton for the time being, as pri

mary defenders at the date the action was raised, (23d April 1842,) and

against the individual members thereof, for acting ostensibly in that ca

pacity; 2d, That it is not denied that the parties now desiring to with

draw have truly ceased to be members of Presbytery ; and, 3d, That the

Presbytery, as now constituted, have judicially declared their readiness

to take up the suit, and to meet the pursuer on all his pleas in this reduc

tion—Finds that the said parties who have asked leave to withdraw are

entitled to have it found that they are no longer to be held as parties in

terested in, or responsible for, the future proceedings in this cause, and

finds and declares accordingly, under the condition expressed in the mi

nute, that they shall be liable in their share of the previous costs, if such

are ultimately awarded to the pursuer ; and appoints the cause to be en

rolled in the motion roll quant primum, that the further procedure therein

nay be arranged ; declaring that all objections by the pursuer to the

vahdity of the original proceedings, and decree pronounced by the

Presbytery under reduction, shall remain entire to him, notwithstand

ing that the parties before mentioned have ceased to continue the litiga

tion." •

The pursuer reclaimed.

The Court adhered, " under this reservation, that the pursuer shall

be entitled to take decree in this process against the defenders,

* " Note.—The processes in which the preceding interlocutor, and another to

the same effect, in a relative process of suspension, have been pronounced, bring

under the review of this Court a certain judgment of the Presbytery of Hamilton,

»s constituted in 1842, finding the pursuer guilty of certain criminal charges, sup

posed to infer deprivation, or other serious consequences, to the pursuer. The

purmer's ground of challenge is, that the decree was pronounced by a court com-

pused of incompetent members. The individuals thus complained of, and other

members of presbytery, have, since the action was brought, retired from the Esta

blished Church ; and, thus ceasing to be members of the Presbytery of Hamilton,

they have intimated that they decline proceeding further with the cause. The

pursuer would, of course, be entitled to-decree of suspension and reduction, if the

Presbytery of Hamilton, as now legally constituted, bad not taken up the case,

snd offered to maintain that the decree was competently and validly pronounced.

The Lord Ordinary does not think he can, de piano, and before closing the re

told, and without full argument, give a judgment on that plea. But he is of opi

nion that the retiring members are entitled to decline further appearance us liti

gants, in the same manner as translated, or suspended, or (it might be) deposed

members of presbytery, in cases of a different description, cease to be suitors, when

'heir connexion with the presbytery is dissolved, in virtue of which alone they

*ere cited to the original action."
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No. 102. for whom the minute has been lodged for any expenses that may

„ TTJms be awarded against them."

Laing v. Duff.

IBv.C D. Wothebsfoon and Mack, W.S—Dalmahoy and Wood, W.S Agents.

No. 103. John Laing, (Berrie's Trustee,) Advocator and Defender.—Iiutherfurd

—Cook.

John Duff and Others, (Morton's Trustees,) Respondents and Pur

suers—Sol.- Gen. Anderson—Cowan.

Landlord and Tenant— Title to Pursue.—Question, Whether the landlord

has a direct action against a subtenant for rent?

riar. 1, 1815. Circumstantial case. It was an action for the rent of a warehouse,

1st Division, and two questions were raised— 1st, Whether a party was to be held a

A. Robfrtaon. subtenant or an assignee ? And, 2d, Whether, if a subtenant, the land

lord had a direct action against him for the rent ? The second question

was argued, but not decided, the Lord Ordinary and the Court holding

that, in the circumstances, the party must be viewed as an assignee.

Lockhart, Hunter, and Whitehead, W.S.—William Miller, S.S.C.— Ag<m«.

No. 104. A B, Pursuer.—Inglis—Boyle.

C D, Defender.

Jurisdiction—Foreign—Husband and Wife—Adherence—Divorce A party

who had been domiciled in Spain came to Scotland, where he married a Scotch

woman, and, a few months thereafter, returned with her to Spain : the parties lived

together there for some yearB, when they returned to this country: on their arri

val at Belfast the husband left his wife there, stating bis intention of not again

living with her, and returned to Spain, where he continued subsequently to be

domiciled : the wife proceeded to Scotland, where she afterwards resided ;—Held

that the Court had no jurisdiction to entertain an action of adherence at her in

stance against her husband.

ar. 1, 1845. This was an action of adherence at the instance of a wife, residing in

2n Division. Scotland, against her husband, domiciled in Spain. No appearance was

d. Kobenson. made for him in the action. It appeared that the wife was a native of

Scotland, but there was no evidence that the husband was a native of

Scotland. Previously to the marriage he had resided in Spain, where



COURT OF SESSION. 557

fre had been engaged in business as a fruit-merchant. The parties were No. 104.

regularly married in Glasgow in the year 1831, where the lady had previ-M TT8,r

ously resided. A few months after the marriage, they went together toABv.CD.

Alicante in Spain. There they lived as husband and wife till June 1837,

when both returned together to this country in a vessel which arrived at

Belfast. At this place the husband went ashore, repeating to his wife

an intimation which he had previously given her, that they then saw

each other for the last time. She then proceeded to her mother's house

in Glasgow, with whom she resided till June 1840, when she went to

London, with the view of meeting her husband, who had then come

therefrom Alicante, and of accompanying him on his return to Spain.

No meeting, however, took place between the parties, the husband

having declined the desired interview by a letter, which repeated his

resolution of not again living with her. In July of the same year

he returned to Alicante, where he continued subsequently to reside.

His wife remained resident in this country. They never met again

after their return from Spain in 1837. In letters, dated in 1841 and

IS44, the husband repeated his resolution of not again living with his

wife.

The husband was cited as furth of the kingdom, and personal inti

mation was made to him of the action. In answer, a paper was re

turned by him, denying the jurisdiction of the Court of Session, and

declining to become a party to the action, stating also that there was

no probability of his ever being resident in Scotland. A proof was

then led by the pursuer before the Sheriff-commissary, to the effect stated

above.

The Lord Ordinary having appointed the pursuer to state in a minute

the grounds on which she maintained that the Court had jurisdiction to

pronounce decree of adherence against the defender,

She pleaded,—That the locus contractus of her marriage being in

Scotland, she was entitled to seek redress from the law of that country

for the disregard of the obligations imposed by it on the defender. The

offence of desertion might also be said to have been committed in Scot

land, and was therefore cognizable by its law—the law which had given

effect to the marriage. The pursuer could not be bound, in seeking ber

remedy, to follow her husband to a country to which lie denied her access

as his wife, and whose laws and customs were so widely different from

those of her own ; at all events, she was entitled to have decree in, ab

sence pronounced, valeat quantum.'

1 Walker v. Walker, Dec. 7, 1844, (7 Jurist, 87;) Poiis.ml.y v. Poiihonliy,

March 18, 1837; Downie v. Dowuie, Nov. 18, 1837, (16 S. & D. 82;) Piric v.

Luoan, (M. 4590.)



558 CASES DECIDED IN THE

No. 104. The Lord Ordinary reported the case, adding the subjoined note." *

a*B 'c D Lord Justicb-Clerk The question is, whether we have jurisdiction in this

cr.se. Independent of all consideration of the nature of the action, it appears

to me that we have none. The defender has no connexion with Scotland what

ever. He marries a Scotchwoman, hut he leaves Scotland immediately after

wards. His employment is apparently Gxed in Spain, and he has resided there

constantly since his marriage, with tire exception of two visits to England. Per

sonal intimation of this action has been made to him, but he declines the jurisdic

tion of this Court. Nor have any funds been arrested for founding jurisdic

tion. Because she chooses to live in Scotland, that does not make his domicile

• ii Note.—The Lord Ordinary feels it his duty to report this undefended ac

tion of adherence to the Court, as a very important question of jurisdiction arises.

The parties were married in Scotland in May lo31. It does not appear that the

defender was either a native of, or carrying on any business in this country. Scon

after the marriage, the parties went to Alicante, in Spain, where he resided, and

where he continued to live with little intermission. He never appears to hare

returned to Scotland, and his wife lived with him at Alicante for some years. In

1837, he was with his wife at Bellast, where they parted, she having on this Oc

casion come to Scotland. In 1840, he was in London, whither >lie went to meet

him ; but he declined having- any intercourse with her, and returned to Alicante,

where he is still resident. It seems distinctly proved that he has deserted his

wife, and will not receive her into family with him ; so that, if there was clear

jurisdiction against the defender, decree of adherence would be pronounced. But

the Lord Ordinary has great difficulty in sustaining the jurisdiction.

" He called on the pursuer to establish, if she could, that the defender was a

Scotchman. But this she has failed to do, so that there is not even the circom-

stance of the forum originis in her favour. Neither does it appear that, at the

date of the marriage, the defender was domiciled in this country, and his only

place of residence was in Spain. He never appears to have had a home else

where. To Alicante, as to the domicile of the marriage, the parties repaired,

where the defender has, with little exception, been resident ever since ; and cer

tai'dy nothing has occurred to give him a domicile in this country. He his been

cited as furth of the kingdom ; and although the proceedings have been intimated

to him, he has made no appearance, and his only answer, as appears by the letters

produced, is, that this Court has no jurisdiction over him. The Lord Ordinary

is strongly impressed with the opinion that tins view is correct, and that, however

ci nelly the pursuer may have been treated, this Court can give no redress. She,

in truth, married a domiciled foreigner, who in not liable to answer in a Scow

Court, merely because the marriage was contracted here. Neither can the Lord

Ordinary go into the notion of pronouncing decree in absence, valeat quantum,

and leaving the rights of parties to be afterwards adjusted. The Court, in all

such cases, should be satisfied that the jurisdiction is clear; and as guardians of

the law, prevent, as far as possible, any incompetent and ineffectual judgmeot

from going forth in questions of status. The decree of adherence is in all proba

bility to be followed by action and decree of divorce ; and those decrees proceed

ing in absence might, if there be an essential nullity from defect of jurisdiction

be set aside by the defender at any time, and perhaps after a second marriage had

been contracted. The Lord Ordinary, therefore, if called on to pronounce judit"

ment, would have dismissed the action ; but in a matter of this kind, and in

an undefended cause, he thinks the course of reporting to the Court more suit

able."
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here. I can see no ground on which we could sustain our jurisdiction against No. 104.

him.

Is there any thing in the nature of the action of adherence which gives us a ju- . B 'c rj

risiliction ? The law under which the action is brought, in that of the statute 1573,

c. 55. This Act peculiarly points to the defender being resident in this country.

After the first judgment of adherence, the proceedings are directed to take place

Wore the " Archbishop, Bishop, or superintendent of the country (now the presby

tery) where the offender remains." The whole process implies personal commu

nications and admonitions, although they may not now be followed out. I cannot

conceive how the process can go on, if the defender has not a proper domicile in

thii country, where he may be cited. It is true that Erskine ' states that the pro

cess might perhaps be sustained against the deserter, though not residing in the

. .dom ; hut in saying this, he assumes that this could only he done where the

defender had left the kingdom from a wilful purpose of deserting, and abandon

ing the conjugal society, and then the desertion by leaving Scotland may give

jurisdiction. There is no such case as that here. And he says previously, that

ii would seem that the only persons who can be sued in a process of adherence,

" -uch as continue within the kingdom, and who are alone capable of receiving

ailmonition from the Church, or incurring the censure of excommunication. In

'lie case of Walker v. Walker, Lords Jeffrey and Fullerton felt great douht ; but,

titles, that case is quite distinguishable from the present. I think that the view

of the Lord Ordinary is the correct one, and that we must dismiss the action.

Lord Medwyjj.—I am of the same opinion. We are not treating the case of

• Scotch marriage, hut rather of a Spanish one celebrated in this country. From

1831 to 1837, the defenders are domiciled in Spain, living under the marriage-

iiw which was contemplated by the parties when they were united. After his

marriage, the defender apparently was never in Scotland at all ; it does not appear

how long he was in Scotland before it. We have no jurisdiction over him ; nor

cm I see what right the lady, his Spanish wife as I may term her, can have to

ifiil herself of the marriage-law of this country. The statute 1573 has only ap

plication to the inhabitants of this country. Observe the nature of the process.

There is prescribed first, private admonition by the presbytery—then the case is

remitted to the minister of the parish " where the offender remains," and in case

there be none, or he will not execute, to the minister of the next adjacent kirk

thereto, who is to proceed with public admonitions, and, if they are contemned,

to the sentence of excommunication. I think we must dismiss the action.

Lobd Moncreiff.— I am of opinion that we have no jurisdiction here. That

■ a clear point. Though the parties were married in Scotland, this defender lived

n Spain before that, and intended, and did return to Spain immediately after his

rcarnage, where he now resides a domiciled Spaniard. Had the parties been do

miciled in Scotland, and one of them had left the country for the purpose of de-

■erliiig, I have no idea that there would be no redress. Would it be a sufficient

•ejection, that the wife having gone away, the provisions of the statute could not

be followed out ? I think this would be a dangerous doctrine. It is perfectly

clear, on other grounds, that we have no jurisdiction here s and I think it is better

1 Ersk., 6, 44.
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No. 104. to avoid laying down unnecessary doctrines of law. The husband's domicile in

Mar. 1, 1845.

this case has always been in Spain—his domicile is his wife's. I never heard of

Mackenzie v. " tne husband following his wife's domicile.

Gibson. Lord Cockburn.—I am of the same opinion. I confine myself entirely to the

facts of the case, and avoid laying down unnecessary law. I may observe, that

the practice in the Outer-House in cases of this sort has become exceedingly loose.

Practically, indeed, nothing is taken into consideration but whether the two par

ties are living together or not. There is always proof that the defender is remain

ing absent, but there is not proof that his remaining away is for the purpose of

desertion. The case generally presented in the Outer-House, is, that the party

has gone away, perhaps with the most honest intentions, and that he has never

been heard of—he perhaps being all the while dead, road, or a captive. All proof

that he has not wilfully deserted, is left upon him, who most likely has never heard of

the case. There are many cases in the Outer-House in this situation. Our prac

tice, also, with regard to divorces, calls for some remedy. They may be obtained

so easily here, that, while in one year, the number granted in England is only mi,

and in Ireland eleven, the number in Scotland is no fewer than one hundred and

Bixty. I remember one divorce case in which I was moved on Friday to malt

avizandum with the proof for an early decision ; and the reason given for it wa>.

that the lady and the paramour were to be proclaimed on the Sunday. I not onlv

refused, but I decided against the divorce.

Lord Justice-Clerk.—If the practice be as Lord Cockburn states it, I think

it is important that it should be known, in order to be corrected.

Lord Moncreiff—When I was in the Outer-House, I never passed a di

vorce without proof, not only of desertion, but that it was the party's purpose to

desert.

The Court accordingly dismissed the action.

William Wishabt, S.S.C Agent.

No. 105. Mrs A. W. Mackenzie, Petitioner and Complainer Cook.

P. C. Gibson, Respondent—Rutherfurd—Marshall.

Curator Bonis—Factor—A, 8., \3tk February 1730.—A curator bonis remo

ved from his office, in respect of his not having lodged his accounts, in compliance

with the provisions of the Act of Sederunt, 13th February 1730.

Mar. 1, 1845. Mrs A. W. Mackenzie presented a petition and complaint, praying

2d division. *°r l',e removal of ner curator bonis, Mr P. C. Gibson, on the ground of

T. his not having complied with the provisions of the Act of Sederunt of

13th February 1730, by lodging his curatorial accounts; and also pray

ing for an accounting.
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The respondent stated, in answer, that he was willing that his accounts No. 105.

should be investigated, offering at the same time to resign his office. ,. 8,r

Peterson v.

Lord Medwyn.—I am afraid we must remove the respondent, as the provi- Bea,tie-

sioos of the Act of Sederunt have not been complied with. We know nothing of

the case, not having seen the accounts ; but it appears to me that this gentleman

acted kindly by this family, and I think it is a case peculiarly fitted for a private

settlement.

Lord Justice-Clkrk.—We know nothing about these matters ; but we are

obliged to remove him, because the Act has not been complied with.

The Court accordingly, in respect the respondent had failed to comply with,

the Act of Sederunt in lodging hie accounts, removed him, and appointed

a new curator bonis ; and remitted to the junior Lord Ordinary to examine

the accounts, and report.

a

Dodas and Jamieson, W.S John Gilmour, S.S.C.—Agrnta.

Iambs Paterson and Others, Complainers.—Neaves—Patten. No. 106-

Alexander Beattie and Others, Respondents.—Rutherfurd—

Burton.

Property—Burying- Ground—Interdict.—Note of suspension and interdict

*> the instance of proprietors in a burying-ground, against the erection therein of

• monument to the memory of the Martyrs to Political Reform in 1793-4, (viz.

Main persons who had then been convicted and punished for sedition,) re-

ued.

The Incorporated Trades of Calton had for upwards of a century Mar. 4, 1845.

*en proprietors of the Calton burying-ground, acquired by them from iST Division.

liferent parties at various times, except in so far as they had sold por-Ld- R^8"-"""-

"ons of it to individuals for the purposes of sepulture, to which purposes

'was all along exclusively devoted.

In 1776, the Incorporation sold a portion of the burying-ground to

David Henderson in the usual way, viz. by granting a receipt for the

price, binding themselves to execute a conveyance if required, and

filtering his name in their books as purchaser. Henderson disappeared

vithout having taken possession, and no claim being made by him, or in

•aright, for forty years, the Incorporation struck his name out of their

tooks, and resumed possession of the ground, on which they built a house

»r holding the tools used in grave-making.

In July 1844, the Incorporation sold the same piece of ground to the

committee and subscribers for erecting a monument to the memory of

2 N
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No. 106. the Martyrs to Political Reform in 1793-4,* as a site for the monument,

granting the usual receipt, and binding themselves to execute a convey

ance when required.

Against this sale James Paterson, one of the managers of the Incor

poration, dissented, upon the ground that it was not for the purpose of

burial, and was therefore ultra vires of the Incorporation.

In August following, when the laying of the foundation-stone of the

monument was advertised, certain parties, proprietors of burying-places

in the ground, presented a note of suspension and interdict against it, in

respect it was foreign to the purposes for which the ground had been set

apart, on the faith of which they had become proprietors of burying-places

in it, and had their relatives buried there.

This note the Lord Ordinary (Murray) refused without answer.f

In December following,^ another note of suspension and interdict was

presented at the instance of ten individuals, of whom four were members

of the Incorporated Trades of Calton, (one of them a manager,) and the

whole were proprietors of burying-places within the Old Calton burying-

ground, and some of them having relatives buried there. Five of these

persons (not members of the Incorporation) were parties to the previous

note.

The prayer of the second note was in these terms :—" May it there

fore please your Lordships to suspend the proceedings complained of,

and to interdict, prohibit, and discharge the said Incorporated Trades

and the said office-bearers thereof, on behalf of the same, or other parties

having charge of or connected with the Old Calton burying-ground, from

executing any disposition in favour of, or giving any license or right to,

the said William Tait, or other members of the committee or subscribers

for erecting a memorial, testimonial, or monument, to the memory of

Thomas Muir, Thomas Fyshe Palmer, William Skirving, Joseph Gerald,

and Maurice Margarot, to erect any such memorial, testimonial, or mo

nument, within the Old Calton burying-ground of Edinburgh, or to give

access to the parties engaged in the construction of such monument, and

to interdict, prohibit, and discharge the said William Tait, treasurer fore

said, and as representing or acting for the said committee or subscribers

foresaid, and also the said members of committee and subscribers them

selves, as also the said contractors for the work, if such there be, from

* These were, Muir, Palmer, Skirving, Gerald, and Margarot, who were con

victed of sedition in the Court of Justiciary, and sentenced to transportation.

f " Note.—It appears to the Lord Ordinary that the complainers hare vt

sufficient title or interest to apply for an interdict against laying the founda

tion-stone in question ; he, however, considers it open to them to present any ap

plication they shall think fit, if they shall he able to show that the monnromi

which is to be erected will be contrary to the regulations established in the bury

ing-ground in question."
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erecting, or assisting in the erection of, the said memorial, testimonial, No. 106.

or monument, within the burying-ground aforesaid ; or further or other-,, ~~T „
* H ° t Mar. 4, 18*5.

wise to do in the premises as to your Lordships shall seem just." P»t«r»on v.

In support of this note, the complainers pleaded, 1st, That the piece Bl:attle*

of ground in question having been sold to Henderson, such of the com

plainers as were members of the Incorporation were entitled to prevent a

second sale to the respondents, which might subject the Incorporation to

a claim for damages. 2d, The Old Calton burying-ground having for

ages been used exclusively for purposes of sepulture, and the complainers

or their authors having, in the faith of its continuing to be so, become

purchasers of burying-places in it, and had their relations buried there,

were entitled to prevent any portion of it being applied to a purpose to

tally foreign to the character of a place of sepulture ; viz. the erection of

a monument in commemoration of political events, with which a large

portion of the community did not sympathize. A monument to indivi

duals, because they had been convicted and punished for sedition, was a

ir«t improper erection in a place which had for ages been set apart for

: burial of the dead ; and was illegal there, however competent it might

to erect it elsewhere.

ine respondents answered, 1st, It was jus tertii to the complainers to

■ the previous sale to Henderson. His purchase had been forfeited,

possession of the ground resumed by the Incorporation, and no one

• claimed it on his behalf. 2d, The proposed monument was to the

nemory of individuals deceased, and not to a principle or in commemora-

of an event. It was intended to be of a proper sepulchral form, viz.

obelisk raised upon a hollow pedestal, in which the remains of such of

(nartyrs as could be recovered were meant to be interred. Without

■ remains, it was a proper cenotaph to persons deceased. Was such an

erection illegal in a burying-ground ? There was no authority for saying

K and it was against practice. Cenotaphs were quite common in church

yards in this country, and, in England, they were numerous in consecra-

I ground. If illegal, because of no burial, most of the monuments

;ld be swept from Westminster Abbey and St Paul's churchyard.

Could the complainers have objected to the burial of the individuals in

question within the Old Calton burying-ground ? If not, could they have

Ejected to the erection of a monument over their remains ? It was not

maintained that they could. Then if the persons could have been buried

'"we, and a monument erected over their remains, what objection was

•tare to a monument to their memory ?

It was in contemplation to recover their remains, and bury them in the

ground; and if this were done, would the case be in a different position?

be complainers were in the position of objecting to the monument, be

cause they had not got the bones. Conviction for sedition did not pre-

t burial even in consecrated ground ; and if not, it could not prevent
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No. 106. the erection of a monument over the remains, or a cenotaph to the me-

mory.

Pate'nonv. The Lord Ordinary pronounced this interlocutor:—"Having heard

Be8tt''- the counsel for the parties, and considered this note, with answers and

productions, passes the note, and grants the interdict as craved." •

* " Note.—The building against which the present interdict is sought, is de

scribed to be 'A Monument to the memory of the Scottish Political Martyrs."

It is admitted that this applies to Mr Thomas Mnir, and certain other persons

who, in the years 1792 and 1794, were convicted of the crime of sedition, sen

tenced to transportation, were transported beyond seas, and whose conviction uw

not followed by pardon or recal, but now stands on the records of the High Coon

of Justiciary. The place in which the building is proposed to be erected is the

Old Calton Burying-Gnmnd of Edinburgh, which is the property of the Incor

porated Trades of Calton. It has been for a long time occupied as a burying-

ground, and contains enclosures separating the spares or ground belonging to in

dividuals or families, with tombstones or monuments in memory of the persons

interred there, or perhaps, in some instances, of members of families who may hire

fallen in foreign service or died abroad. There are no monuments or testimonial

of a political character, or connected with persons of distinction not interred with

in the ground ; and it is not alleged that there has been any practice of dedica

ting any portion of the ground to such purposes. It is not a churchyard, hot

has been occupied exclusively as a place of interment. By one of the rules of

the Incorporation, the officers are prohibited from letting leases beyond the spare

of two years without the approbation of the Incorporation, ' reserving to ths

managers the power to sell burying-ground as usual ;' and there are certaia regu

lations for the management of the burying-ground. The general character and

occupation of the ground as a place of sepulture is therefore beyond questiuD ;

and it is not stated that, in time past, any erection has been made there inconsis

tent with ordinary decorum, or with those feelings of peaceful solemnity which

are suitable to ground so appropriated. The spot of ground on which the monu

ment is proposed to be huilt was, by minute of the Burying-Ground Committee

of the Incorporation, of date the 1 1th of July 1844, sold to the respondents. The

sale was approved of by the managers on the 25th of July—Mr James Patersos,

who is one of the present complainers, dissenting; and on the 1st August, at >

General Meeting of the Incorporation, that gentleman moved ' not to sanction the

transaction as to the Political Martyrs' Monument, in respect that the Barring-

Ground Committee were not entitled to sell ground for other purposes than barr

ing-ground;' but the motion, not having been seconded, fell, and the transaction

was approved of by the Incorporation. The other complainers are three other

members of the Incorporation, and Mr Robert Reid of Lowood, Mr John Elder,

W.S., and the trustees of the late Mr William Blackwood, bookseller—the whole

complainers being proprietors of burying-places within this grave-yard. It ■

stated by the complainers that the grant is beyond the power of the Incorporation,

because the piece of ground, which for some years past has been occupied a' »

tool-house, was, in the year 1776, sold to a person of the name of David Hen

derson, whose representatives it is said may yet come forward to claim the spot.

On the other hand, the respondents maintain that Henderson lost all right to the

ground, and that, at any rate, this is jug tertii to the complainers. The facts con

nected with this grant are not very distinctly brought out. If the grant to Hen

derson had been proved, and no dereliction established, the Lord Ordinary does

not consider that members of the Incorporation would have been excluded, on

the ground of want of title, from objecting to a second grant in favour of another

party. But, on the other hand, if the proposed occupation of Uie ground had be*'
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The respondents reclaimed. No. 106.

Counsel were heard on the I9th of February, and the Court took time ., . .-..
* ' Mar. 4, 1845.

to consider. The case was advised this day. Pat»r*>»v.

Beattie.

 

for (he ordinary purposes of interment, and erecting a tomb over a person inter

red, be does not think that there would have been grounds raised by the aver

ments on record as to this grant sufficient to justify immediate interposition by

interdict. In the month of August last, an application for interdict, on grounds

wymncli the same with the present, indeed substantially the same, with the ex

ception of the allegation as to the grant in favour of Henderson, was made, and

was refused by the Lord Ordinary ; and his Lordship's judgment was not brought

coder reriew of the Court. This is pleaded by the respondents as amounting to

tojudicata; but the Lord Ordinary does not think that the present application

tan be excluded as incompetent on that ground. Not only are there here new

s'erraents, and consequently new media concludendi, but what is conclusive on

the subject, there are three new complainers who made no appearance under the

former application at all ; consequently that application, though on the same sub

ject-matter, even had the allegations been identical, would have been res inter

t&ot as to these new complainers. The judgment is no doubt entitled to due

*e:ght as matter of precedent, but it is not in any Bense res judicata. The appli

cant was made under different circumstances ; and Lord Murray has stated in a

Mte, that whilst he thought ' the complainers had no sufficient title or interest to

dumml interdict against laying the foundation-stone, it should be open to them to

present any application they shall think fit, if they shall lie able to show that the

Moment which is to be erected will be contrary to the regulations established in

uV burying-ground in question,' The Lord Ordinary, therefore, thinks that he is

■titled and bound to deal with this as a competent application, aud one as to

•kicb there has been no authoritative determination.

"On the merits of the question itself, which is one of novelty, and not free from

ufficalty, the Lord Ordinary has come to be of opinion that the interdict ought to

"granted. Of course, iu arriving at a judicial determination of the matter, all

•wuiderations connected either with good taste, or the merits of the political dif

ferences of opinion between the parties, are wholly irrelevant. Neither is the Lord

Ordinary called upon to find that a testimonial of this character is iu itself illegal,

h is not said in the abstract to he contra lottos mores, or that in law it amounts

14 a nuisance. The question raised by the complainers is, Whether the plot of

ground acquired by the respondents, supposing there was no difficulty as to the

prior grant in favour of Henderson, can be lawfully used for the purpose of the

proposed building ? Now this burying-ground is a subject in which all the proprie

tors have a common interest, and a right to see that its use is limited to the law

ful and common occupation of 6uch a subject. It must be occupied by all accord-

ngtouse and wont, and for purposes consistent with the nature of the subject,

'"d custom and right feelings of the country in such matters. It could hardly be

ad that two or three of the proprietors of plots of ground could join together

"»! build within this grave- yard a theatre or a concert-room, or a riding-school

* » dancing -school, or that the Incorporation of Calton could let out the un

occupied spaces for a tavern or an auction-room, or a place lor exhibiting giants

,r dwarfs, or wild beasts, or other shows. Yet, in ordinary situations, such

Bight be a lawful use of property, and not in law a nuisance. But if this be

>ce admitted—and it seems difficult to dispute the doctrine—there has, from

^ past use of the subject, and the conditions necessarily inferred in these

i'ratiu of such a subject, been an implied undertaking on the part of the granters,

];Jst as strong as if it had been expressed, that the remaining stances within the

-rare-yard shall only be disposed of either for purposes necessary for its proper

"tupaiion, such as the erection of a tool-house or watch-house, or suitable to, and

""Mitent with, its peaceful and solemn character. In this view, perhaps the
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No. 106. Lord President.—It is necessary, in coming to a decision on this question,

to consider the situation in which the suspenders and respondents respectively

M„r 4 1845 . . »• r>
Paterson t ' stand. The suspenders state that their number includes one manager (Mr Pater-

Beattie. son) and three other members of the Incorporated Trades of Calton, and that the

whole of them are proprietors of portions of the Old Calton Burying-Gronnd, and

have relatives buried there ; and in this character they complain of an encroach

ment on their respective rights, in the terms set forth in the note of suspension.

erection of a church or a small chapel for funeral service, or a stone with an alrm-

Imx, might be lawfully made, because these are suitable to such a situation ; and

it might appear unreasonable and emulons to object to such erections. Bat, on

the other hand, if there be any sort of building not in itself illegal to which the

complainers are entitled to object, the question then arises, Is the proposed building

of that description ? Now, the complainers say it is offensive to them ; and th«t

this cannot be considered as mere caprice, seeing that their feelings arise from detes-

tation of the conduct of convicted criminals, and the impropriety of perpetuating

their memories by any testimonial so placed. On the other hand, the respondent!

express their admiration for these persons, whom they conceive to have been un

justly condemned, and in consequence of that very condemnation hold them to lie

martyrs in the cause of Reform, which they consider to have been just in itself,

and state to have been triumphant. The Lord Ordinary does not enter into these

matters further than they bear on the character of the proposed building, and ei-

plain the reasons of the application. The result is, that whether the one opinioi

or the other be sound, the building is a testimonial of a political or party descrip

tion ; and if such building, however lawful generally, be of a kind inconsistent

with the ordinary use of this grave-yard, and incompatible with the implied coodi-

tions of the previous grants of spaces within the ground, it cannot be permitted.

In determining this question, it is very material to observe, that none of the per

sons, in memory of whose martyrdom or conviction the testimonial is to be raised!

are interred within this place of sepulture, nor is it proposed that their ashes should

be deposited there. It is said that the building ' is of a proper sepulchral charac

ter, being an obelisk raised upon a hollow pedestal, in which interments may t»l>e

place, and in which it is determined they shall take place.' It is not said who or

what description of persons are to be buried there, or whether it is to be reserved

for future martyrs who may be thought hereafter to have been unjustly convicted

of sedition. Nor is it of any importance what the architectural style of the build-

ing may be, presuming that it is free of offence. It is enough that it is a politi

cal testimonial not in connexion with any persons buried within the ground, or

whose families, or any of them, have burying-places there. It is not the tomb of

any person or persons whatever—it is not an erection in any way conformable to

the use hitherto made, either of this particular grave-yard, or generally of buryin?-

places within Scotland. The complainers, therefore, when they acquired and p»w

for their property within the Calton burying-ground, were entitled to trust thai i

spot, not consecrated certainly, but appropriated to the purposes of interment, was

not to be converted into a receptacle for monuments to persons not interred then1,

and in memory of political events which, whatever be their merits or demerits

are, like the present, wholly unconnected with those associations of piety >'"'

peace by which they expected that the dust of their families should be surroondef..

The complainers, therefore, appear to the Lord Ordinary to have a sufficient tit!',

by virtue of their common interest in the subject, to prevent a perversion to pur

poses unconnected with the ordinary use of a place of interment, of any ps" "'

this grave-yard. At all events, until the contrary be established by declarator, he

holds himself hound, by the rule uti possidetis, to grant interdict against an erec

tion of a character not sanctioned by any practice in this particular grave-V"^

or so far as he knows, under similar circumstances, in any burying-pl"" :i

Scotland."
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The respondents, on the other hand, design themselves as " A Committe for erect- No. 106

ing i Monument to the Scottish Martyrs of Political Reform in 1793-94;" and

there are certain individuals set forward under this title. With respect to then"' *' l845'

...... r Paterson v.

nature of the proposed erection, it is distinctly admitted hy the respondents that lieattie.

'he monument is intended to be raised because of the conviction of the parties for

the offences laid to their charge.

Now, in order to asertain whether the suspenders have or have not a valid

ground of complaint in this case, it is necessary to see what rights they possess in

the Calton Burying-Gronnd, where the monument is proposed to be erected for

there is no question raised as to the right of the subscribers to erect such a monu

ment elsewhere. Now, having been one of the parliamentary commissioners for

erecting a new jail, and building a bridge over the Calton, &c, and having been

concerned in the necessary steps which were taken under the authority of Parlia

ment for completing this great improvement, I had, when the case first came be

fore us, some recollection of a matter which appeared to me to be material in con

sidering the present question—and I have since, in consequence of that impression,

looked at the statute 35 Geo. III. c. 170, which passed in 1814, and under the

suction of which those improvements proceeded. The 8th section of this statute

'ho«, in the strongest manner, the extreme caution and circumspection with

»liich Parliament conceded to the commissioners the right of making a public

rosd through the Old Calton Burying-Ground, and the tender consideration which

iheyevincpd for the sacred rights of the parties interested in the burying- ground.

" will also be remembered that, in lieu of that part of the Old Calton Burying-

Ground thus appropriated, the City of Edinburgh granted a piece of ground on

"•other part of the Calton Hill, to which the Incorporated Trades of Calton add-

•i -onie additional ground by purchase, and the union of which made an extensive

cemetery in that quarter. And in the charter granted by the City to the Calton

Incorporation, it is expressly provided, " that the said piece of ground shall be

occupied solely as a burying-ground, and shall be converted to no other use or

forause." From all these circumstances, I deduce the conclusion, that, be the

origin of the Calton Burying-Ground what it may, it was intended from the first

: a place of sepulture, and of sepulture alone.

In respect, then, to the persons who are recognised by the legislature as hold-

■' rights in this burying-ground, and in respect to all others who have since ac-

-t:ii rights in other parts of the burying-ground, the question arises, have they

• common interest to insist and maintain, in a court of justice, that the pro-

"), of which parts iiave been so acquired by them, shall be exclusively devoted

'^e purpose for which it was intended, or at least to purposes consonant to, or

inconsistent with the admitted rights of those who have an interest in the

taying-ground ?

liefore noticing the general question raised in this case, however, it is proper to

•l'ert to the plea urged by the suspenders, that the grant was ultra fires of the

Incorporation, because the ground on which it is proposed to erect the monument

°'»w in question was sold, in 1776, to a person called Henderson. On this point

oiiiieceuary to say more, than that I think that a manager of the Incorpora-

''. invested with the important duty of watching over its interests, might, in the

' ircumstances, be fairly entitled to sny that this ground should not he again dis-

P«wd of with his consent, unless he were relieved and secured against all possible

 

 

L
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No. 106. risk of any claim arising out of a double grant. Until a person appears, however,

to complain of the sale on the part of Henderson's heirs, I do not Bee that the
Mar. 4, 1844. _ v . . ' „ . .. . ,

Pain-son v Court can interfere, at least on an application in the present form.

Beanie. As to the other and more important question, I think that the romplainers are

by law entitled to all the rights and privileges belonging to persons having an in

terest in a common churchyard ; and the erection of the present monument is, in

my opinion, an encroachment on those rights. The respondents rest their right,

and can only support their right to erect this monument, on the ground that the

parties in honour of whom it was designed were illegally convicted, sentenced, and

punished. It is very painful to revert to the proceedings of 1793-94; but it h

the parties who come forward and claim a right to erect this monument who force

upon the Court the consideration of these proceedings. Are the suspenders, hi

resisting the erection of this monument, not entitled to say, when they remember

what passed in 1793-94—when they remember what is notorious, and what it ii

only necessary to read the State trials to be acquainted with—that, in the year

1794, there sat in this city a Commission of Oyer and Terminer, who tried and

convicted two persons of high treason, one of whom was executed—when they

cannot but recollect that, at these trials, the whole minutes of the transactions of

the British Convention were produced in evidence of the high treason—and when

they remember that it was distinctly proved that three of the persons now desig

nated " martyrs " were leading members of that Convention, and one of them in

secretary—when they remember all these things, and see the avowed object of the

testimonial, are they not entitled to say that their feelings will be hurt and offend

ed—that they have an utter repugnance to any such erection—and that they ban

a right to ask this Court to protect them in regard to the particular spot on whirh

it is proposed to make this erection ? Can the suspenders shut their eyes to the

fact, that, if this monument be erected, the cemetery in which they hare banal-

places will be the resort—the common resort—of all those who sympathise vim

the political opinions of the men to whose memory it is to be raised ? And sill

not this be an encroachment on the rights of the suspenders, and the appropria

tion of the ground to a purpose alien altogether to that to which it was origitaHv

destined ?

In conclusion, and in arriving at the opinion that the interdict should be con

tinued, I have only to state, that I am not in the slightest degree influenced by

the political opinions proposed to be thus commemorated ; and had the proposal

been the converse of the present, viz. to erect a monument to the memory of uVt

public prosecutor, the Judges, and the juries who prosecuted, convicted, aid

punished those men, I should have arrived at a similar decision.

Lord Mackenzie.—In this case there are two questions ; the first is insisted

in by members of the Corporation of the Trades of Calton, the second by persons

who have right to portions of the Calton Burying-Ground. These are quite dis

tinct.

The^r** is, whether we are to interdict the Corporation from granting a dispo

sition to Mr Tait and others, respondents, giving them possession of the piece of

ground which they have purchased, in order to erect a monument, and to interdict

these respondents from proceeding to erect that monument, on the ratio of want of

power in the Corporation to sell the ground to these respondents. This i* de

manded by Messrs I'aterson, M'Pherson, Wallace, and M'Gibbon, as members af
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tilt Corporation, coming to this Court to obtain from us an order to control an No. 1 06.

ict of the majority representing that Corporation, which they say is illegal, and

may he mischievous to its funds. Paterson v.

Now, on this point, it does appear that, in the year 1776, the Corporation sold Beauie.

this piece of ground to one Henderson for a price paid, and that there has been

do reconveyance ; and though Henderson never appears to have used it in any

say, yet, if the case rested on that fact alone, it seems impossible not to see that

the second sale of this ground to Messrs Tait and others must be attended with

Mine doobts of its lawfulness and safety, if the case rested there. Henderson

ma? have left heirs, and one of these arriving from America, or emerging from

the obscurities of the Cowgate, might perhaps evict the ground after the monu

ment to Muir and his brethren was erected, and make a martyr of the monument

itself, subjecting it too to transportation, and the Corporation of Calton to a claim

of warrandice and damages. For it seems very doubtful if prescription, from

mere non-use, could run against the buyer of a piece of ground for burying. He

i- not bound to die, and dwell in it, or to stock it with other dead as a lessee

slocks a farm, on penalty of forfeiture. Such a right seems a res mercefacultatis,

w be nsed or not as it may be wanted, and not liable to be lost by negative pre-

'rription.

Bat there are other circumstances in the case. Not only has Henderson and

Ms right disappeared, but the Corporation, holding it as abandoned by him for

more than forty ypars, themselves occupied this ground by building a tool-house

™ it, and made this occupation unequivocal by striking his name off their books.

That seems to afford ground for positive prescription, and to form a sufficient se-

cirity to the respondents against eviction. A fortiori, under such circumstances,

the case is no longer one in which a minority of a corporation are entitled to come

to this Court to control the management of its property by the majority, which

legally represents it. Such an interference requires a very clear and certain case

ofibose, otherwise this Court must be the manager of all the corporate funds of

Scotland. It will never do for the minority merely to say that they, with our

help, can manage better than the majority. There must be a case of gross abuse,

or at least gross error. I cannot rind such a case here ; and therefore cannot grant

interdict on that ground. I need say nothing, therefore, of the difficulty of inter

dicting, on such a ground, the Corporation from merely completing a contract in

which they are already fully bound, or of interdicting, on such a ground, these

parties, who owe no duty to the Corporation at all, and who hold an exfacie good

right against which no competitor appears, or of the formal difficulty of interfering

hy a bill of suspension without a reduction.

The second question is insisted in by the other defenders, the holders of rights

'« portions of burial-ground, who demand interdict against the erection of this

Monument as injurious to them. Now, in this question, some things are suffi

ciently certain. This is certainly an ancient burying-ground, enclosed, used, and

'ecognised as such. As such, parts of it have been sold by the Corporation to the

wspenders. Hence rights, and important rights, arise to tbe suspenders, binding

the Corporation, and also binding its disponees. They are barred from doing any

thing in this place inconsistent with the ordinary use of a burial-ground. They

cannot make it an arable farm or a market garden, or a pasture field for horses or

cow*- They cannot make a horse or cattle market of it. They cannot build in

11 > playhouse, or exhibition room, or drinking shop. They cannot put any thing
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No. 106. there inconsistent with the safe deposit of the remains of the dead, or with the

,. TToa solemnity which a decent regard to those remains requires. They can hardly, I

PatersoD v. * think, erect there any building that is quite foreign to the purposes of a burial-

Beanie. ground.

But what is it that is here complained of? It is a monument to certain dead

persons—a cenotaph ?— for their bodies are not buried or deposited there. Now, is

a cenotaph foreign to a burial-ground ? Where are cenotaphs almost ever erected

except in churchyards, or other burying-grounds ? Who ever imagined that mo

numents to the dead were to be extruded or kept out of the churchyards, unless

the bodies of the departed lay deposited below them ? Such things are qnite com

mon in cemeteries ; and I never heard of an objection to them.

It is said that this is not truly a cenotaph, but a public declaration, or manifesto

in stone, of political opinion—an architectural protest to the public against the

sentences given and executed against these men, and in cases of sedition. Then.

observe, there is no statement in this case of any intended inscription ; and we are

not to presume that there will be any improper inscription, when no such thing is

averred. Nevertheless, the monument may have effect in the way alleged ; and I

doubt not that effect was desired by the subscribers for it, many of whom, I can

scarcely think, had any strong personal friendship or esteem for Mr Muir and the

others as individuals. But that cannot make it cease to be a cenotaph; for all

cenotaphs, all tombs, all tombstones, (I might say even the very graves,) of poli

tical men, good or bad, are apt to have such effect, more or less. Tbey most,

more or less, cause it to be known and remembered that there are persons who

desire to honour these dead, and consequently to blame those by whom they nay

have been treated with reprobation or punishment ; and this must be contemplated

by the erectors. But that does not exclude political men, their remains, or their

tombs, or cenotaphs, from our cemeteries. If men die in such circumstances, that

their bare tomb, even without an inscription, must serve as a political manifesto,

they may, I think, be buried nevertheless, and their tomb erected, valeat quant**

valere potest, as other tombs are.

But, further, it is said these men were criminals, convicted and punished, and

that a tomb on such a collection of criminals is not decent in a public cemetery.

1, however, know no law generally excluding from burial-grounds the bodies, or

tombs, or cenotaphs, of persons that have endured punishment for crime. Mur

derers, indeed, were given to dissection, and are now, by statute, ordered to be

buried within the precincts of the jail ; and of traitors, the bodies are at the king's

disposal ;—and the interpretation of that statute may perhaps exclude their ceno

taphs from ordinary cemeteries. But I know no other criminals who are liable to

such penalty after their death. It may be imagined that a conviction inferring

infamy would afford a ground of such exclusion. That is not clear. Legal infamy

is in no authority stated to extend beyond life. Posthumous legal infamy, if re

ceived at all, cannot be received as a rule without exception. Its application might

depend on'circumstances. I do not think that a quiet monument to Lord Balme-

rino on this ground, the ancient property of his family, would be objected to by

any body ; or that, if the remains of Mungo Campbell had been buried there, in

stead of being exposed to the brutality of the mob, it would have offended any

reasonable person. Even Brodie, if some relative, or some pious brother deacon,

had got him buried there, with a gravestone having on it his name, with a text or

a stone moralizing his fate, I scarcely tbiuk it would by any body have been held
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to he illegal. Bat it is sufficient that sedition is not a crime inferring infamy, No. 10G.

either in law or in fact, however dangerous it may be. And this is the only crime

„ , . , ' ' Mar. 4, 1845.
illeged in the present case. p„ter.on v.

fiat it is said, lastly—and this, I think, was most of all relied on by the sus- Beattie.

penders—that such a polemical, not to say mutinous monument, must shock and

disturb the friends and relations of the dead who come to indulge their grief, or

their emotions of affectionate remembrance, after grief has subsided. 1 think this

is an idea too refined for law. Mr Gray does, indeed, beautifully describe the

tranquillity of a churchyard, where

" the sacred calm that breathes around,

Bids every fierce tumultuous passion cease."

Bat Gray drew his picture, not from law-books, but his own fine fancy ; and

it ia a country churchyard which he is describing. The person who goes to

sorrow, or to meditate among the realities of life and of death in the cemetery

of a large town, must expect something far less perfect. He must carry with him

hardihood and abstraction sufficient to defend himself from the interference of such

object*. Nor, in truth, can I think that any person who hung over the grave of a

beloved relation or friend, would bestow much thought on any monument of

mirtyrs, whether he regarded them as sufferers in the cause of useful and ulti

mately successful reform, or as the guilty agents of a destructive but defeated re

flation. I cannot, therefore, adopt this reason ; and I am for refusing the note.

Lord Fullekton.—There are two grounds upon which the suspenders found

their application for an interdict. These require to be kept distinct, and must be

separately considered. The one is the prior disposal of the piece of ground form

ing the site of the intended monument to another party, whose rights, it is said,

'till subsist in fall force. The other is the alleged incompatibility of the purpose

to which this ground is to be applied with the proper and recognised uses to which

a burial-ground is limited by the law and practice of this country.

It ia evident that these two questions bear no relation to, and have no effect

upon each other. The first reason of suspension, if sustained, would exclude all

i 'moderation of the other, and is evidently urged only with that view ; so that, in

discussing it, we may assume for the time that the second objection either has

new been made, and does not exist, or that it is in itself ill-founded. Now, on

that hypothesis, I think that the first question admits of being very shortly stated,

and of being as easily answered.

The Calton bnrying-ground belongs to the Incorporated Trades of Calton. The

suspenders acquired this particular portion of it from the managers of the Incor

poration, and the transaction was confirmed at a general meeting of the Incorpo

rated Trades. The suspenders have received, in the form of a receipt and entry

in the books of the Incorporation, all the title which it is usual to give on such

occasions. In these circumstances, the question arises, whether certain individual

members of the Incorporation are entitled to an interdict against the respondents

taking possession and erecting a monument, for the reason that this very site or

place of burial had been sold in the year 1776 to another party of the name of

Henderson.

We have been told, in the course of the argument by the respondents, that

Henderson's right had been forfeited by his failure to comply with certain condi

tion! ; but of this we have no evidence, and indeed no very clear explanation. I
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106. may also add, that there appears to me no sufficient reasons for holding Hender

son's rights to be extinguished by prescription. Looking at the nature of the

right, and the purpose for which it was acquired, it would be difficult, I think, to

bring such a case as this within the operatiou of the law of prescription ; though,

from the time which has elapsed—nearly seventy years—and the total silenre of

Henderson, or any body in his right, there are strong prima facie grounds for

holding that it was derelinquished, and consequently for justifying the managers

in taking the responsibility of disposing of the ground to another party.

But, holding all these points to be open, the question is—Have these suspen

ders, or any of them, a title to urge tbis objection against the respondents ? And

I think that most certainly they have not. If urged on behalf of Henderson, that

18 clearly fits tertii which they are maintaining, and is therefore inadmissible. And

accordingly the argument of the suspenders is maintained in behalf of the Incor

poration, by such of them as are individual members of it, for the purpose, as it is

said, of preventing the completion of a wrong done by its managers and administra

tors for the time, for which wrong the Incorporation may be made liable in damages.

This, at first sight, has some plausibility, but it is mere plausibility, and the sub

stantial merits of the objection will not stand examination.

In the first place, this is not an interdict against the incorporation completing

the contract of sale. The sale is completed, and the interdict is directed against

the purchasers taking and using that which they have purchased. Now, em

supposing that Henderson's prior right could be urged by the suspenders as s

ground of reduction directed against the managers and majority of the Incorpora

tion, it is difficult to see how, without some previous step of the kind, the allega

tion of Henderson's right could found these suspenders in an attempt to exclude

the possession of the respondents, who are completely blameless in the matter, and

who are just as much injured by the act of the Incorporation as Henderson him

self or his representatives.

For, in the second place, the sale to the respondents being the act of the Inrur-

poration, and held, according to the hypothesis necessarily assumed in tbis braacb

of the argument, in itself unobjectionable, the Incorporation is bound in absolute

warrandice in support of that transaction, and its individual members equally bonod

at least in warrandice of fact and deed—that is, to abstain from all measures from

bringing it into question. If the sale was within the powers of the Incorporation,

that act is unchallengeable by any of its members, whatever it may be in behalf of

other parties. And what conceivable interest in behalf of the Incorporation doe

there or can there exist, which these individual members have any intelligible title

to assert in the form of an interdict against the respondents? When they say

that there may be an action of damages against the Incorporation on the part ot

Henderson, the answer is obvious. If Henderson's right remains effectual, bit

claim must be, not to recover damages, but to recover the ground; and, at all

events, his right either to recover the ground, or damages for its alienation, will

not be made one wbit better or worse by the erection of the proposed monument*

If he recovers the ground, good and well ; then the monument must go alonpt

with the rights of those who have erected it without a valid title to the site. If

he prefers claiming damages, their amount cannot possibly be increased or affected

in any way by the purpose to which the respondents, the second purchasers, barf

chosen to put it.

But the important point, and one which is totally overlooked in the anapenden
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argument on thn branch of the case, is, that their zeal to protect the Incorporation No. 106.

from an action of damages, which nobody is thinking of, most unquestionably and

necessarily creates against the Incorporation an instant liability to damages in "paterSon T.

favour of the respondents. There is, as has been already mentioned, no interdict Beattie.

agaioit the sale. This has already taken place. Then, what does the case come

to? The Incorporation, through the medium of their proper organs, first sold this

piece of ground to Henderson in 1776, and then having expunged his name from

their books, have, seventy years afterwards, sold it for a fair price to the respon

dents. What Henderson's representatives may do nobody can tell, or indeed

whether there are any such persons in existence. But every body can see that, in

the event of the respondents being excluded from the possession they bonafide pur

chased from the managers of the Incorporation, having a power of sale, they will

hare unquestionably a good action of damages on the warrandice against the In

corporation, so that the protection of the interests of the Incorporation, argued in

tin* branch of the case by the suspended, the individnal members, leads to this

result—that, in order to relieve the Incorporation from an imaginary or a merely

possible action of damages, they shall be entitled to take a step which will inevi

tably create ground for an instant and certain action of damages, against which, as

far at I can see, there would be no defence. Assuming, then, as I am bound to

Jo is considering this point, that the sale to the suspenders was in other respects

unobjectionable, I think the objection founded on Henderson's previous right is

'«'l, and that the respondents, as individual members of the Incorporation, have, in

regard to that matter, neither title nor interest to obstruct the respondents in taking

possession.

The second reason of suspension—that which arises from the peculiar character

lad object of the monument in question—is one which is perhaps attended with

more difficulty. But still, after bestowing upon it all the attention due to the im

portance which it appears in the estimation of the parties to possess, 1 have not

been able to satisfy myself that there are any legal grounds for giving effect to the

feelings or partialities, private or public, by which the suspenders are influenced in

demanding the interference of a court of law.

la the first place, it must be uniformly kept in view that the object for which

this ground was acquired is the erection of a monument or memorial of the dead.

This circumstance at once excludes the necessity of considering any of those ex

treme cases which, I cannot help thinking, have been somewhat unnecessarily

introduced in argument, of the proposed erection of buildings absolutely and utterly

'•reign and repugnant to the ordinary uses of a burying-ground. A monument in

memory of the departed is just one of the uses to which such ground is ordinarily

■ad specially applicable.

Secondly, I do not well see a distinction which can be drawn, on any definite

or intelligible ground, between the case of monuments erected over the dead who

we actually interred, and those erected in memory of the dead who happen to

repose elsewhere. Actual interment is no doubt the proper purpose of a burying-

-"ound ; but that has, in every case, led to tbe erection of monuments marking not

"ily the place where a particular individual or number of individuals are interred,

bat afoo the sentiments of respect, and sense of their merits and good qualities,

entertained by the living. In regard to thin latter point—and which is evidently

tbe Beat important object of the greater number of monuments—it is a matter of

•bsolote indifference whether the remains of the departed are deposited beneath
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No. 106. the monument or not. Accordingly, without attempting any further explanation

—— of the source from whence the practice has arisen, the fact is undoubted, that in

Patr'raou v. ' e?ery place of sepulture, church, churchyard or burial-ground, monument* in

Beattir. memory of the dead, though reposing in a distant land, or under the depths of the

Bea, are of constant occurrence ; and I believe that any question as to the erection

of them, as being a misappropriation, challengeable by parties having no other in

terest than that of holders of burial-places within the same enclosure, wonld pro

bably be received with equal astonishment and indignation.

But, indeed, in the present case, this specialty, when urged by these respon

dents, stand;, in singular contrast with the professed and only grounds of their

opposition to the proposed monument—that is, their disapprobation, or as the Lord

Ordinary more strongly expresses it, their "detestation of the conduct" of the

parties whom the monument is intended to commemorate. Now, it is obviooi

that, whatever may be the force in law of their objection when put on that ground,

it cannot in any view be fortified by the circumstance that it is only by the monu

ment, and not by the bodies of the " detested parties" that the burial-ground is to

be polluted. Indeed, I cannot see how the presence of the actual remains of the

parties could make the slightest difference on the argument. Though interment

is necessary, a monument commemorative of the merits of the persons is not an

indispensable accessary to interment ; and, therefore, if the objection of tbe sus

penders were good—if they could show that a monument for the proposed pur

pose—a public testimonial of the supposed merits of those parties—was a misap

propriation of the burial-ground, the objection to such a monument would be equally

good though the remains of the whole of these persons were deposited below.

These propositions, then, being assumed ; and holding, as I must do, tbst trie

erection of a monument in memory of the dead, though not actually interred under

it, is, in the general case, a proper and legal use of ground acquired in a church

yard ; it lies on the suspenders to make out that there are good objections to this

particular monument which take it out of tbe general rule, and justify them in

requiring the interference of the Court to prevent its erection.

In entering upon this enquiry, we are relieved from one difficulty which might

in other circumstances occur; and we are consequently enabled to narrow the

real question still further.

It cannot be pretended, and indeed it is not maintained by the suspenders them

selves, that the memory of those individuals to whom the monument is to be

erected, is so tainted with any gross and public violation of the recognised roles of

morality, as to render a memorial of them an outrage on decency, and an insult to

the feelings of mankind.

Some stress, indeed, was laid in argument on the circumstance of their convic

tion. But the only intelligible ground of objection is their guilt, of which the

conviction is supposed to be the proof. And those who question the justice of the

conviction cannot be said to commemorate the guilt, merely because they sympa

thize with those who were convicted and punished without good grounds.

Besides, every one in this country knows and feels, that in regard to offences

purely political, the question of absolute moral guilt or innocence is one on which

it is impossible to refer to any unvarying and conclusive test. In consequence of

that variation, the convicted traitors of one age become the martyred patriots of

another ; a character, too, which they often bold even in the opinion of a great

part of their contemporaries. And in this very case, waiving any discussion of the
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merits of the opinions entertained on the subject, the fact is indisputable as matter No. 10G.

of history, that grave doubts have been entertained on the light in which those

ptblic transactions should be viewed. Pa"ur<m '845

Indeed, it is this very diversity of opinion which forms the single ground of the Beat tie.

opposition of the suspenders to the erection of this monument. They do not op

pose it as an alleged insult to the public feelings of the community—an objection

rhirh would be equally available whether the monument were to be placed in the

Cilton Burying-Ground or any where else. They very fairly put their case where

it mast stand, not upon the general feeling against those parties, but upon the

opinion in their favour being divided. Their statement on the record is—" The

riews which have led to the proposed erection involve matters in which the

strongest difference of political opinion exists among the community. And the

erection of the structure would introduce the acrimonies of political feeling into a

plire where very different feelings ought to prevail." And again—" The other

complainers concurring in this application do not desire to express any opinion on

the political question thus raised. But they ground their objection on the un

doubted existence of strong diversity of sentiment on the subject, and on the

insnitableness of the proposed erection, the purpose and objects to which the place

tasbeen set apart, as well as the other grounds hereinafter mentioned."

Here, then, the question is brought to a very narrow point. The respondents

kring acquired a piece of ground in a public burying-ground for the declared pur

pose of erecting a monument to the memory of certain persons whose supposed

public services they value, or at least in whose sufferings in a particular cause they

sympathize ; the question is, whether there are grounds in law for the suspenders

jointly interested in the burying-ground preventing the building, because they,

•ad, as they say, a part of the community, do not concur in the estimate of the

wits, or the sympathy with the sufferings of the persons so to be com

memorated.

This is the fair state of the question as a question of law. It stands quite clear,

»s the Lord Ordinary has justly remarked, " of the merits of the political differ

ences between the parties." It must be decided exactly in the same way and on

the same principles as if the relative situations of these parties had been reversed,

•nd as if we had before us an application for an interdict at the instance of the

respondents, to prevent the proposed erection by the suspenders of a monument in

honour of the deceased jurymen by whose verdict these parties were convicted.

Now, in considering this point of law, I must throw out of view entirely the

apposed disturbance of the feelings of the suspenders which the appearance of

this monument might (it is said) inflict on them in their solemn visitations to the

place of rest of their connexions. A court of justice must have coarser and more

substantial materials for its decisions than such refined sentimentalities as these,

which 1 firmly believe have no existence in the minds of the highly respectable

persons who oppose this erection, and which I cannot help considering as embel

lishments of their case, for which they are indebted to the ingenuity and eloquence

of their counsel. The fact is undoubted that, in a visit to any churchyard, monu

ments may be found offensive to good taste and correct feelings, and serving not

so much to attest any real merits of the dead, as to show the vanity and folly of

the living. And far be it from me to contest the right, of these suspenders, if they

choose, to set down this proposed monument as an addition to the account. But

'o prevent the erection of such a monument is a very different matter, and must
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No. 106. rest on very different grounds. And really if the political feelings uf these sus-

nenders were so very combustible as to rise into a flame at the mere sight of this

M«r 4 1845 •
I'ate'rion v. ' 'ntena"ecl obelisk upon visiting the Calton Burying- Ground, I cannot help thinking

Beattie. that they would, to say the least, be as chargeable with carrying " the acrimonies

of political feeling" into a churchyard as the subscribers to this monument. At

any rate, the true remedy would be, not a suspension and interdict against the

raising of the monument, but a suspension of their visits to the burying-ground,

until they had schooled down their own political partialities and prejudices into

somewhat of a more charitable allowance for those of their neighbours.

But, as I said before, such considerations cannot enter into this question, which

is truly a question as to the limits of the use of property legitimately acquired by

the suspenders. It is theirs, and they have an undoubted right to erect upon it t

monument in memory of the dead : And the difficulty which I have always felt to

be insurmountable is the total absence of any law, or usage equivalent to law, to

prevent them from erecting a monument to the dead whose names are brought into

question, because there is a diversity of opinion as to the merits of the persons so

to be honoured. That the measure originates from political motives on the part

of the respondents, and from their particular views of the political merits or suf

ferings of these individuals, is unquestionable, just as the opposition to it on the

part of the respondents springs as clearly from a similar source. But where is the

authority for a court of law interfering in such a case ? I confess that, in principle,

I can see nothing of the kind. There is no necessary community of political sen

timent among the proprietors of places of interment in the same burying-ground.

There is no implied adoption of the political sentiments or prejudices which mtj

be indicated by any particular monument beyond that of the persons by whom it

is erected. Consequently there is no intelligible ground for any one or more of

them challenging such an indication on the part of another, by way of preserving

themselves from such an implication.

No doubt, usage in such a question would have a powerful effect ; and if it could

be shown that such a usage existed—that monumental erections were in practice

strictly limited to the expression of personal or family affection, or that no public

demonstrations in honour of individuals were tolerated in churchyards, unless the

feelings in their behalf were such as could be sympathized in by the whole body of

the community, or at least by the whole proprietors of burial-places—the present

attempt on the part of the respondents might be held in law to be a threatened

misuse of the property. But the usage is all the other way. It surely cannot I*

questioned that monuments in respect of supposed political and public service*

are of constant occurrence, and are every day admitted into places of sepul

ture without any body dreaming of an objection. It is equally a matter of

notoriety that, in the case of political services, there must and always will

be in the country as great a diversity in opinion as exists here. Indeed »e

have not far to go to witness the existence of monuments at least as offensive

in their character, and that of the parties commemorated, as that now objected

to. Why, in this very Calton burying-ground, as was mentioned in the argu

ment, the most striking feature is a monument to one whose name, deservedly

high in literature, is inseparably connected with opinions which the vast majority

of his countrymen would reject with abhorrence. Then to come nearer the

point, we have, in one of the oldest and most frequented churchyards of this city—

and I have no doubt the same will be found in every part of Scotland—mom
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merits in honour of political or religious martyrs, in their own day convicted trai- No. 106.

tors, but whose sentences have been reversed, though by what is but at least a ~TT„.-

... ,.. ,,. *. , . . . , . Mar. 4, 1845.

jirtial change of opirnan of their countrymen, ror it cannot be denied, that in pHterBon T.

i number of those cases, though the remains of the dead themselves have long Beaitie.

since been blended with the surrounding dust, the spirit of the contests, religious

mil political, attached to their names, has lived on, and still lives in unabated in

tensity and activity at the present day. Yet all these monuments were erected,

and still stand without challenge. They are clearly testimonials, like all such

monuments, of the opinions, religious or political, of those who erected them, and

nothing else ; but still, being monuments to the dead, the erection of them has

been, by the usage of this country, recognised as a legitimate use of a portion of

j public burying-ground, notwithstanding that very diversity of opinion, which

does, when the present case is rigidly scrutinized, form the single ground in law

of the opposition of the suspenders.

I conclude, then, as I set out, by stating my opinion, that I can see no reason,

either in principle or as derived from usage, for questioning the intended appro

priation of this piece of ground by the respondents as an abuse or misuse of the

right of property which they have acquired. It is now more than half a century

since these transactions took place. The merits and demerits of the individuals

concerned in them are matter of history, upon which there is, and possibly always

•ill be, a diversity of opinion. But, for the reasons already assigned, I cannot dis-

coTer that the parties holding one set of these opinions are entitled to prevent the

other, who take a different view, from testifying those opinions in the form of a

monument in memory of the dead, who may have exerted themselves, and suffer

ed is their defence. It is impossible for me to hold, in the circumstances of this

ose, that there is here any such intended abuse of the right of property acquired

"f the respondents, as to require or justify the interference of the Court.

Lord Jeffrey.—I concur in the opinions last delivered, and have but little to

sdd in explanation.

As to the formal objection on the part of the dissentient members of the Incor

poration, founded on the prior sale to Henderson in 1776, I have no difficulty

vbatever. Whatever may be the case as to the negative prescription, I am satis

fied that the Incorporation has at all events established (or re-established) a com

plete title to the property by the positive prescription, having openly resumed

possession of it on their original title, upwards of forty years ago, and occupied it

during all that time as a tool-house for the use of their grave-diggers and other

arrants—erasing at the same time the name of Henderson, as a purchaser, from

the books, which formed the only record of his original purchase. But it is, if

possible, still more clear that these individuals, who now interfere (as they say)

ttlely to protect the Corporation from a possible claim of damages at the instance

if Henderson's representatives, would inevitably subject them to a certain and far

more formidable claim on the part of the present respondents, if they should suc

ceed in this interference. The bargain with these last parties is finally concluded ;

tte price has been paid ; and possession made over. There can be no doubt,

therefore, that if molested in that possession by the act of the sellers themselves,

'•")" would be entitled to damages ; and the only result of the complainers' suc

cess upon this ground would therefore be, to exchange a merely possible, and, in

truth, imaginary liability to the extinct claim of Henderson, for a certain and far

2o
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No. 106. more onerous liability to the respondents. Upon this point, therefore, I see no

ground for hesitation.

Patenon v ' Upon the other and more interesting question, which is raised by the proprie*

Btattie. tors of other lots in this burying-ground—as there is unfortunately a difference of

opinion among us—I think it right to make a few observations. It is certainly to

be regretted when any individuals propose to make such an use of their property

as is found to give offence or uneasiness to others. But the mere existence of

such offence or disapprobation, even where the grounds of it are not unreasonable,

and may be sympathized with by many, will not warrant the interference of the

law. To justify that, it will generally be necessary, I think, to show, either, 1st,

That the use proposed would import a breach of contract or legal obligation ; or,

2d, Would constitute a nuisance to the neighbourhood ; or, finally, Would en

danger the public peace, or be a violation of decency and good morals. The com-

plainers have, very prudently, relied most on the first of these grounds. But they

have sought aid also from the last ; and, therefore, I must say a word or two on

that, before considering the value of their plea on the allegation of substantive

breach of agreement.

There is no point made, I think, on the proper question of nuisance, and it

obviously would not be maintainable, the proposed structure having manifestly no

tendency to injure health, or interfere with the ordinary comforts of life in the

vicinage. But it is strenuously, though rather Indirectly, contended that, being

designed to honour the memory of convicted criminals, it is legally objectionable

on the score of morality and good order. Now, I would observe, that this seems

rather an objection for a public prosecutor than for private individuals ; that, if >t

all available, it would go to prevent the erection of the monument in any situation

whatever ; and that it seems, therefore, to come rather inconsistently from tli< -

complainers, who, I think, have rested their case entirely on their privileges in

this particular burying-ground, and distinctly disclaimed any wish to interfere with

it if removed to another locality. But supposing it to be competently raised, 1

am far from saying that there may not be cases where there might be much force

and relevancy in such an objection. If it were proposed, for example, to erect i

monument to the honour of such miscreants as Burke or Bishop, on the gronr.J

of their noble zeal for the promotion of anatomical science, I should be sorry to

think that there could be any doubt as to the legality of interdicting it, as an insult

to common decency, an affront to the best principles of our common humanity—

and so of other enormities. But political offences are in quite a different cate

gory ; and though often leading to far greater evils than more debasing or revolt

ing crimes, and therefore requiring repression with at least equal severity, yet

do not imply any such moral depravity in the individuals who may fall into them,

as to debar them, especially after a considerable lapse of time, from the sympathy

of those who may then look with pity to their sufferings, and with charity to their

excesses. Mr Rutherfurd made a touching allusion to the neighbour tombs of

Montrose and Argyle—two illustrious men, who mutually arraigned each other oi

treason in their lives, and both died as convicted traitors. Hampden and Falkland

in like manner, fell in adverse ranks—each battling for what be conscientious);

believed to be the cause of his country—and yet do not their monuments no*

stand imperishably together, in the breast of every generous reader of their itory.'

And who is there, at the present day, that would grudge a tribute of respect to the
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gallantry of Balmerino or Locbiel, or look with any thing but profound veneration No. 1 06.

on the pious labours of Old Mortality among the scattered tombs of the proscribed —

Corenanters ? The individuals now in question were persons no doubt of less mark psr' J8*5-

(ban those I have mentioned. But they, too, fill a page in history—and their pri- Beattie.

rate lives, I believe, were blameless—or, at all events, unstained by any brand of

infamy. Nor, indeed, do I see any reason to suppose that they were actuated by

any worse motives than those which have at all times most commonly led men

into political delinquencies, exaggerated notions of existing evils, and possible re

medies; overweening estimates of their own power and abilities, and a morbid de

sire of distinction or notoriety—dangerous infirmities of character certainly, and

capable of working infinite mischief in certain conditions of society, but not in

themselves hateful—nor, when expiated by much suffering, at all inconsistent with

-i.-iiiiis of deep and respectful sympathy, especially among those who, without at

all approving of their conduct, may yet lean to the principles they professed, and

regret that they were not asserted with greater temperance and propriety.

I have alluded to the lapse of time as a material element in any estimate of the

danger and consequent illegality of monuments to political offenders ; and it must

it once be seen that it is a most material element. With all the allowances that

an be required for such offences, it seems impossible to doubt that, while the con-

'iciions for them were recent, and the Btate of things which called for such con

victions still continued, it might be pregnant with the most serious danger to

urn the erection of any such honorary memorial to the persons convicted. To

go no further, indeed, than the case of the individuals now in question—if, imnie-

diatelj after the suppression of what they were pleased to call the British Conven

tion—while the country was still in a state of alarming excitement, and all the

affiliated societies either in full operation or but partly dissolved—proposals had

teen publicly circulated for setting up such a monument in any of the populous

places, (whether in the streets, suburbs, or burying-grounds,) which had been the

-tat of these assemblies, I feel that it must have been considered not only as a

daring defiance of the law, but as an open lifting of the standard of sedition, and

•> perilous provocation to actual violence and disorder; and liable, as such, to be

interdicted and put down at the instance of a public prosecutor.

But, after the lapse of fifty eventful years, when all the subjects of those agi

tating proceedings have long been in their quiet graves ; when few survive who

tave any distinct recollection of the actual feelings and temper of the times ;

: when two entire generations have risen from infancy to manhood, under an

-red state of the law and distribution of political franchises, and amidst new

!■- of interest, and topics of contention which had not then been heard of—I

-inot but think that any persons who may now choose to commemorate them by

"lonnmental building, may be indulged in their fancy, without the smallest risk

°' producing public commotion, or exciting in the breast of a single individual any

wing of discontent or disaffection to the constitution and the laws.

It only remains, therefore, to consider whether the erection of this structure

be regarded as a substantial violation of any contract which the proprietors of

bwywg-ground may have entered into with former purchasers of burying*

-■ ft within it ? Now, there is confessedly no stipulation to the- effect now con-

*■ for, in any of these contracts ; and the whole case of the complainers rests,

^refote, on what they say is to be implied or inferred, from the nature of the

 



580 CASES DECIDED IN THE

No. 106. subject, anil the peculiar purposes for which it was offered and acquired. They

„ took their several lots, they say, as portions of an enclosed cemetery or ancient

Mar. 4,1646. , , . . , ., j ......

Putenon v. place ot interment ; and are, consequently, entitled to insist that toe whole en-

Bemt'e. closure shall be used for purposes of sepulture only ; or, at all events, that no

part of it shall be applied to purposes inconsistent with the decent quiet and

solemnity of a place of interment. And to this proposition, so generally stated,

I do not see that there need be much objection. Strictly speaking, to be lore, it

might be difficult to find authority for holding that the owners of graves, in snch

a place, were legally entitled to any thing more than that the area should be de-

cently enclosed, and the graves themselves protected from being tranpled and de-

field by the pasturage of cattle ; and that they and their relatives should have

access to them on all fitting occasions. But my own impression is, that they are

also entitled to be secured against being disturbed in any such visits of sorrow or

meditation, by the exhibition, in these precincts, of any unseemly spectacle ; or by

sounds or sights which, by obtruding images of worldly vanity or levity, might

jar too painfully on the feelings or trains of thought which such a locality should

inspire. But while I am disposed, on this ground, to agree with the Lord Ordi

nary, that the suspenders might justly complain, as of a substantive breach of

agreement, if they found any part of this area given off as a site for shows of wM

beasts, or rope-dancers, or for a comic orchestra or equestrian theatre, I must say

that I think the objection extravagantly overstrained, and indeed entirely perverted

and misapplied, when it is sought to be extended to such an edifice as is here in

contemplation.

I shall not repeat what has been already so well said as to the established prac

tice of erecting in such places what are learnedly called cenotaphs—or, in other

words, empty tombs or monuments to the memory of individuals who are not there

interred ; and which are lully as often intended to commemorate the admiration

and sympathy of sections of the community for public services or sufferings, at

the mere private affection of surviving friends. It is enough to satisfy me of the

legality of such a structure in such a locality, that it is essentially of a sepulchral

and solemn character. It is a monument to the memory of dead men—of men,

no doubt, who in their lifetime offended against the law, and incurred its penal-

lies ; but who may now, surely, be held to have expiated their offences by their

sufferings ; and of whom I cannot but think that we are bound, on every consi

deration of Christian charity and humility, (and especially in such a place,) ' ■'

think of only as of erring and unfortunate fellow-creatures.

I am unwilling to believe, and in fact I do not believe, that the promoters ot

this monument, or any considerable number of them, really wish by it to encou

rage insubordination or contempt for lawful authority. But even if I could think

that any of them were actuated by so malignant an intention, I should feel confi

dent that the experiment must end in their signal disappointment. The evil of

any lesson inculcated in such a form, fortunately depends wholly on the spirit in

which it is read ; and not on the purpose with which it may have been promul

gated ; and I have not the least fear of its being now read by the people of this

country, or such of them as may think of looking at it, in any but a safe, and even

a salutary sense. The thoughts which such a monument should suggest, even to

those most opposed to the views and opinions of its founders, are naturally of j

tolemn and sobering character. And if, in some, they may still be too much mix
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ed up with feelings of anger at supposed injustice, and in others, of unmerciful No. 106.

reprobation of offences, of which the mischief and the penalties have been long

ago consummated, I can only say that the blame will be with those who continue, Gibson*

on either side, to cherish sentiments so uncharitable ; and that, if there be any

place where the influences of the scene in which they are suggested are likely to

soften them down to a more humane and indulgent standard, it is when that scene

is laid where the wicked cease from troubling, and the weary are at rest ; and

where every thing should remind us of our own frail mortality, and of that awful

Seat ofJudgment before which none of us can hope to be justified—except through

mercy.

I cannot, therefore, persuade myself that the erection of this monument, in the

place now proposed for it, can be considered as any violation of the rights of those

who have interest in the adjoining ground ; or that the mere dislike of a few sen

sitive individuals (for no real interest is affected) is aground on which it can be

legally interdicted ; and I am, therefore, for altering the interlocutor of the Lord

Ordinary, and refusing the note of suspension.

The Court pronounced the following interlocutor:—" Alter the interlocu

tor of the Lord Ordinary reclaimed against, and remit to his Lordship to

recal the interdict, and to refuse the note of suspension ; find the suspen

ders liable in expenses, and remit to the auditor to tax the same, and to

report to the Lord Ordinary."

Scott and Baldebston, W.S.—J. R. Siobabt, W.S,—Agent*.

Robert Gibson, Petitioner.—Robison. No. 107.

Poor's-Roll—Husband and Wife—Divorce.—In this case, which was Mar.*, 1845.

an action of divorce by a husband against his wife, the Lord Ordinary

bad ordered him to pay £8, to enable her to conduct her defence. The

husband being unable to pay this sum, presented an application for a

remit to the reporters on the probabilis causa, with a view to being ad

mitted on the poor's-roll. The Court granted the application, on condi

tion of his undertaking to have his wife put on the poor's-roll also at his

own expense.

2d Division.

James Somehville, S.S.C.—Agcut.
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No. 108. Magistrates and Town-Council of St Monance, Pursuers and

,. ~~„ Advocators.—Rutherfurd—Deas.
Mar. 5, 1845. J

Magistrates & Andrew Mackie and John Cochrane, Defenders and Respondents—

JfTMonTnle Sol.- Gen. Anderson— Cook.

v. Mackie.

Property—Harbour—Prescription—Bounding Title.—1. In a declarator it

the instance of the magistrates of a burgh of barony for determining the property

of an open space of ground adjoining the harbour of the burgh, and situated be

tween it and the town,—A graut to the bailies, council, feuars, and inhabitant), of

the haven and harbour, with customs, &c, and the common lones, gaits, wynd-,

vennels, and common passages, to and from the town and haven, held to be a suf

ficient title to the open space. 2. A party with a bounding title, held to harp

acquired no right to a piece of ground beyond his boundary, by the possession ci

a building upon it, which bad been unchallenged for more than forty years.

Mar. 5, 1845. By charter, of date 28th October 1622, William Sandilands, liferenter,

„ Z and Sir James Sandilands, his son, fiar of St Monance, upon the narra-

Lord Wood, tive of a royal charter of erection confirmed by Parliament, by which the

u" town and port of St Monance were erected into a free burgh of barony,

and the port and harbour thereof into a free port and harbour; and upon

the further narrative that the upbigging and upholding of the said haven,

and of a sufficient bulwark thereto, would be beneficial to the town, and

profitable to the superiors thereof, but that this could not be accomplished

without considerable expense, which the bailies, feuars, and inhabitants

of the town were willing to undertake ; gave, granted, confirmed, and in

feu-farm and heritage let and demitted, heritably and irredeemably, in

favour of the then " bailies, council, feuars, and inhabitants of oar said

town of St Monance, and their successors, all and lutill our foresaid haven

and harbour of St Monance, with all and sundry the customs, anchorages,

profits, privileges, casualties, and commodities of the same, our haven,

whatsomever pertaining, or that may or can be known to pertain thereto,

with the hail customs of the fairs of the said town ; and all and sundry

the common lones, gaits, wynds, vennels, and common passages to and

fra the southmost part, muir and commonty of St Monance, to and fra

the foresaid town of St Monance and haven thereof, as well within our

said town as outwith the same, used and wont, with free ish and entry,

and all other privileges, liberties, easements, and commodities of tie

same." On this charter sasine followed on the 28th, recorded 30th

October 1622.

Andrew Mackie and John Cochrane were proprietors of tenements in

the town and burgh of St Monance, adjoining the shore. These tene

ments were on the north side of the main street of the burgh, which runs

east and west, and between this street and the harbour was situated a

vacant piece of ground. .



COURT OF SESSION. 583

The earliest title in Mackie's progress of writs, was a sasine of 6th No. 108.

November 1704 in favour of Robert Low, proceeding upon a charter M TToak

and precept of sasine from the superior, Sir Alexander Anstruther of Magistrates &

Newark, of All and Whole a tenement of land and houses, bounded " be- of^Mo^Tnc'e

twiit the tenement and yard of William Stevenson upon the east, thev. M»ckie.

common gaitt on the north, the full sea upon the south, and the house of

Robert Ramsay and umqub.il Thomas Strachan, &c, upon the west."

In a sasine in 1738, proceeding upon a precept of clare constat, and a

sasine in 1739, proceeding upon a charter of resignation, the southern

boundary was described as " the full sea, the High Street intervening

on the south." In a sasine in 1748, proceeding on a charter of resigna

tion, it was described as " the High Street, and sea-flood on the south ;"

in a sasine in 1773, proceeding on a disposition by a father to his son,

as "the common street on the south;" and, in a sasine in 1827, pro

ceeding upon a charter of adjudication in 1784, " the full sea, the street

intervening on the south/'

In Cochrane';* titles, a sasine in 1753, proceeding on a precept of

dare constat, described his subject as follows :—" All and whole that

toftstead and tenement of land, &c, bounded betwixt the tenement and

yard which sometime pertained to umquhile Thomas Binning, &c, on

[lie east ; the common passage and full sea on the south ; the tenement

'.'land and yard sometime occupied by umquhile David Sandilands, &c,

on the west ; and the common gate passing east and west through the

-aid town on the north parts." It was also described in the same manner

ina charter of resignation in 1782, on which sasine was taken in 1821 ;

and in a sasine in 1829, in favour of Cochrane himself.

Mackie and Cochrane presented a joint petition to the Sheriff, setting

forth that their properties, which nearly adjoined, had the same boundary

on the south ; that the road or street intervened between their houses

and the harbour, and their predecessors and authors had been in the

practice of keeping in repair the bulwark or wall betwixt the harbour

and the street ; that they and their predecessors and authors had from

time to time made erections on, and taken such uses of the space lying

between their houses and the harbour as they required, and had also let

•be same ; and that Mackie had a house or cellar partly built on the bul

wark or wall of the harbour : That, notwithstanding their undoubted right

to th« space lying betwixt their houses and the harbour—to the effect

at least of preventing any appropriation or obstruction of it by other

parties, the Magistrates and Council of St Monance had let the same as

feb-curing stations, not only to the obstruction of the public road or

street, but to the annoyance of the petitioners, to whom the operation of

curing fish proved a nuisance. The petition craved interdict. In their

answers to this petition, the Magistrates denied that the subjects of the

petitioners were bounded by the sea on the south ; farther alleging, that
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No. 108. any use the petitioners might have had of the space or area was with their

M„r.I78«5. fecial permission.

M»gi»tr«te. & The Sheriff granted interim interdict ; and afterwards, after a proof

T,°"n;COODcil had been led, by interlocutors of 8th August 1840, and '28th June, 15th

of St Monance ' » °

r. Mackie. September, and 1st November 1842, found that, as in a possessory ques

tion, Mackie and Cochrane had instructed a sufficient interest to entitle

them to have the interdict continued against the Magistrates, to the

effect of prohibiting them from letting the space as fish-curing stations.

The Magistrates presented a note of advocation. The Sheriff having,

by interlocutors of 3d September and 14th October 1840, repelled a pre

liminary defence by the Magistrates, that the petitioners were not en

titled to prosecute the action jointly, and that Mackie, as a member

of the Town-Council, ought to have been served with a copy of the pe

tition, they brought these interlocutors also under review by a supple

mentary note of advocation.

The Magistrates at the same time brought a declarator to have il

found, that the portions of the said " space immediately adjoining the bar

bour, and likewise the bulwark, formed parts and pertinents of the har

bour, and that the remainder of the ground or space immediately adjoin

ing the fronts of the defenders' tenements formed part and pertinent a

the public street ; or, at all events, that the whole of the ground a

space immediately to the southward of the defenders' tenements forma

either part and pertinent of the public street, or parts and pertinents a

the said harbour ; and that the property thereof, and of the bulwark, wa

vested in the pursuers, in virtue of the above rights and titles, subject ti

all lawful rights and uses on the part of the inhabitants and communit;

of the town."

The two processes were conjoined.

The defenders, Mackie and Cochrane, pleaded ;—

That the charter of 1704, in favour of Mackie's predecessor, un

doubtedly gave right up to the sea-line ; and although his subsequen

titles, and that of Cochrane, were expressed more ambiguously, the;

were to be construed with reference to the earlier title of Mackie, an

to the possession enjoyed by the defenders. That possession, partial

larly in the case of Mackie, had been unmolested and exclusive for nw

than forty years ; and the presumption of law was, that this followei

upon, and was referable to, his title as proprietor, rather than to as]

right in parties as inhabitants of the town, or otherwise.1

The Lord Ordinary pronounced the following interlocutor :—" In bm

declarator, at the instance of the Bailies and Councillors of the burgh a

barony of St Monance against Andrew Mackie and John Cochrane, re

1 M'Kenzic v. Magistrates of Fortiose, March 9, 1842, (ante, Vol. IV. p. 93

Lord Moncreiff.)
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pels tie objections to the title of the pursuers to insist therein, and finds, No. 108.

declares, and ordains in terms thereof, and decerns : And, in the original ,. T~Tfi4-

isd supplementary advocation at the instance of the pursuers of the de- Magistrates &

clarator—the defenders in the action in the inferior court, insisted in at 0f°stnMo°un':l

lie instance of the defenders in the declarator—adheres to the interlocu-v. Mackie.

tors of 3d September, and 14th October 1840, repelling the preliminary

defences in the said action ; and, in respect that the petition in said ac

tion proceeds on the footing of the petitioners (the defenders in the de

clarator) being respectively proprietors of the two pieces of vacant ground

to which it relates, or having some qualified right of property therein, or

having, as proprietors of the rest of the premises contained in their titles,

acquired a servitude over them, but of what kind is not specified, or that

the act complained of would be productive of a nuisance to their undis

puted properties ; and in respect that none of these things have been

duly established, recals the interlocutors of 8th August 1840, and 28th

June and 15th September and 1st November 1842 ; and, in particular,

recals the interdict thereby granted—assoilzies the defenders in said

action (the pursuers of the declarator) from the conclusions thereof, and

decerns ; but reserving always to the said petitioners, or either of them,

any right they may have as proprietors, burgesses, or inhabitants of the

aid burgh of St Monance, to the occasional uses of the said piece of

ground, along with the other proprietors, burgesses, or inhabitants, and

all right or liberty to them, or either of them, in any of these characters,

to challenge or object to the exclusive or preferable occupancy of said

ground by any other person." *

* " Note.—1. The Lord Ordinary is of opinion that the general title of the

pursuers, as representing the burgh, comprehends the two pieces of ground in

dupute, and that they would have a well-founded claim to them, to the effect

concluded for in the declarator, even in competition with parties who had an ex

press title, if these parties had not occupied, or bad ceased to occupy, their re-

ipectire portions as proprietors, and the occupancy had been with the burgh in

the appropriate manner, and still more so, if the title was not express, but only

in terms which might admit of being explained by possession, as comprehending

the disputed ground, and absolute and exclusive possession as proprietors was not

established.

" 2. The import of the titles of the defenders is a point not free from diffi

culty.

" The title of the defender Mackie is a bounding title—the subjects conveyed

being described by boundaries distinctly expressed on every side. The southern

boundary is the matter in controversy. The oldest deed, not the original grant,

bat a charter of resignation in 1704, describes the south boundary as < the full

sea on the south.' But passing over an instrument of sasine upon a precept of

dare constat in 1738, the subsequent charters of resignation and adjudication, or

MMDes thereon, from 1739 downwards, contain a fuller explanation and descrip

tion of the boundary on the south, according to the terms or which (and throwing

out of view the disposition l>y John Mackie in 1772, and similar subordinate

deeds, which are still less favourable to the claim of the defender than the charter

from the superioi) the Lord Ordinary, as at present advised, thinks that the ' High
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No. 108. The defenders reclaimed.

Mar. 5 1843. Lord .Tustice-Clehk.—The first point which it is necessary in this cue to

Magistrates & consider is, the titles of the pursuers of the declarator—the Magistrates of St

Town-Council

of St Monance

v. Maokie.

Street' or 'street' mentioned in the titles must be held to form the southern

boundary of the subjects conveyed. He thinks this is the sound conclusion to be

drawn, both from the way in which the south boundary is described, and from the

other boundaries when referred to ; for if the south boundary were carried beyond

the street to the bulwark, which the defenders take as the line of < the fall tea,'

so as to include within it the disputed ground, then it would appear, that to the

east and west no boundary would be given for that portion of the subjects so sop-

posed to be conveyed ; and this, although the titles in describing the boundaries

plainly profess to give a boundary surrounding and enclosing on every side the

whole subjects contained in them. And it may also be remarked, that the eirly

state of possession in particular, as disclosed by the proof, is in conformity with

this view of the south boundary, harmonizing with it, and not consistent with the

boundary lying further south.

" But assuming the street to be the boundary on the south, it follows that the

title being a bounding title, it cannot be founded on as a title to any ground lying

to the south of the street, even although there were clear proof of exclusive pos

session of it by Mackie and his predecessors for forty years and upwards, seeing

that that would be possession in the face of, or without title, and not in support of

it. But no party can prescribe any right in the face of the title on which he relief

to found prescription ; the title must be sufficient by its terms to cover the right

claimed. Hence the rule of law is fixed, that no one can prescribe on a bounding

charter, so as to acquire a right to property which is beyond the boundary to which

his right is limited by the terms of the charter itself. 2 Stair, 3, 26, and 73;

Young, 17th Nov. 1671 ; Morr. 9686, and other cases.

" These observations, in reference to Mackie's title, equally apply to that of the

defender Cochrane. Indeed, the terms of his title are even more unfavourable to

the plea of its including within its boundary the ground claimed by him.

" Supposing, however, that a different view were to be taken of the meaning

and import of the titles of the parties, and that the description of the south boun

dary of their properties respectively, were held to be at least so ambiguous as to

admit of explanation by possession, and that if fortified by a clear proof of exclu

sive possession by the defenders, as proprietors for forty years and upwards, of the

pieces of ground in dispute, they would form good titles thereto, the Lord Ordi

nary apprehends that no such possession has been instructed in the case of either

of the defenders, while there is established a sufficient possession on the part of

the pursuers and their predecessors, to preserve their right in virtue of the general

title of the burgh, to the exclusion of the competing claims of the defenders, or

either of them. This appears to the Lord Ordinary to be the correct result, when

the character of the possession by the defenders, as referable to a title of property,

and the character of the possession of the burgh, that is of the burgesses, inhabi

tants, and others, of the ground in question, with relation to the nature of the sub

ject, and the rights and uses to be exercised therein, as belonging to the burgh, are

duly attended to.

" No doubt, in this view, there may be some difficulty with regard to the por

tion of the ground opposite to Mackie's premises, occupied by what in the proof

is called the lumber-house, and which was built more than forty years ago. So

far it may be thought that, applying the rule of tantum pnrscriptum quantum pos-

sessum, a sufficient prescriptive right and title to that extent at least has bees

established, still, under all the circumstances connected with that structure, in

cluding its position in part upon the bulwark, which seems to be public property,

the Lord Ordinary hardly thinks that there is enough in the case to warrant that

part of the ground being differently dealt with from the rest.
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.VoMDce. Although directly from Sir James Sandilands, yet it is a grant by him in No. 108.

terras of a Crown charter therein recited, granting to him the port and haven of St

Monance, and erecting the same into a free port. The Magistrates have the full bene- Magistrates &

it, therefore, of the royal grant of the port and haven, with the rights of free port. Town. Council

This grant of the port and haven from Sir James Sandilands is anterior in date0 ^ "'"""ice

to any of the titles from the same family or their successors founded on by the

defenders.

The grant is not merely one of free port within certain extensive limits ; it is

i special grant of a port and haven at a partioular place. A general grant of free

port within certain limits does not import necessarily, and seldom grants, a right

of property in the shores within the precincts of the same, but only the use, and

the sole use, of the same for the purposes of loading or unloading goods, or sub

ject! the use of the shore by the proprietors to the conditions and payments of

the port. But a grant of the port and haven at a particular spot does convey,

if the words do not exclude, the whole shore and beach of that port and haven for

tbe purposes of the harbour as an adjunct or part of the same ; so that the grantees

of the port have a title of property in the same, and are entitled to make quays, or

otherwise occupy the proper shore all round the port, to the exclusion of any ap

propriation thereof by individuals for any purpose as their private property. Craig

ail all the authorities so explain the nature and extent of the grant of a port and

'■ 3. The plea stated by tbe pursuers of the declarator as a preliminary defence

in the original action before the Sheriff, and which is brought before this Court by

the supplementary advocation for them, that the action was incompetent, as being

>t the instance of two parties, pursuers, who had no joint title and interest, and

could at the most only go the length of having tbe instance limited to one of them

■- pursuer ; and a minute has accordingly been lodged to the effect that, should

the plea be sustained, Mackie is to stand as the party insisting in the action. But

the Lord Ordinary considers tbe defence to be too critical in the circumstances.

It may be that the titles of Mackie and Cochrane might be differently worded, and

the proof of possession as to each respectively might not be altogether the same ;

bat looking to the nature of the subject in dispute, and that Mackie and Cochrane

• re, in respect of their alleged rights therein, aggrieved by one and the same act

done by the Magistrates and Council, of which the action complained ; and that

the application is founded, (whether justly or not Is here of no importance,) not

wly upon tbe allegation of property in tbe disputed ground, but of nuisance to the

other subjects belonging to them, it is apprehended that it would be too strict an

application of the general rule to find that the union of Mackie and Cochrane, as

joint pursuers, was incompetent. Even as resolving into a matter of expenses,

which it truly does, the point is of the less importance, seeing that the proof in

'he action before the Sheriff has been taken as the proof in the declarator ; and

■"'posing of the case as the Lord Ordinary has done, its importance is still further

diminished, tbe party insisting in the plea being in other respects the successful

party, and having been found entitled to expenses generally, although subject to

modification, in carrying out which it is however meant, inter alia, to relieve the

opposite party from any expenses which can be shown to have been occasioned by

that plea having been maintained.

" 4. With respect to the ground of the interlocutor in the advocation, and the

reservation by which it is qualified, the Lord Ordinary has only to observe, that

the reservation is in no way inconsistent with the decree in the declarator, the

terms of tbe conclusions of that action leaving open all such questions as those to

*hieh the reservation refers."
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No. 108. haveu. Craig, who lias treated fully of many of these subjects, is quite express on

this point.1 And, to make his meaning more explicit, he not only gives to the

Mar 5, ,8*5- grantee the right to the sand or beach, " quatenus maximns hibernus ductus excnr-

Towii-CoudcU rit," but goes on to add, as a farther right, " littusqae ei adjacens etiam ad portnm

of St Monance pertinet, ut locus sit ubi onera imponantur, et efferantur, et ad tempus serventnr.''

The li ttus or shore is not what the tide covers ; it is, on the contrary, expressly

contradistinguished from that in this passage. It is the stripe of land adjoining

the actual beach, where goods may be placed, and where the tide may be watched

and the goods safely preserved—that shore which is necessary for quays, wharfs

and so forth. On comparing sec. 13, above quoted, with sec. 15, as to the shore-

within the precincts of the wider grant of free port within certain bounds, hit

meaning appears more emphatically. It is unnecessary to go over this particular

grant, for in many passages it very clearly proves that the grant of the port and

haven includes the full accesses and shores of the same. One object was to make

" a sufficient bulwark thereuntil "—not a bulwark for the protection of the pro

perty of others, but a bulwark for the harbour ; which means, of course, a qua;

so protected that it may be " a sufficient harbour for loading and landing

thereuntil." Then all accesses and common passages to the harbour are grant

ed, and the open space round the port is properly the common passage of the

port.

Then all, getting rights in the town, were to contribute to the maintaining of the

haven. Then (which I don't think unimportant) seisin is to be given at the full

sea, and ground thereof, to which the bailies are to pass, and of which ground the

symbols are to be delivered—earth and stone of the ground of the haven at the

full sea thereof as at the principal Manse of the same, which clearly denotes that

the shore or littus was conveyed, so that even at full tide seisin could be given of

earth and stone on the ground of the haven.

This view of the grant of the pursuers is of great use in construing or consider

ing the proper import of the titles of the defenders. These are grants tlowii:

from the same subjects-superior, although much later in date, of tenements in the

town, at which this established port and haven existed long previously, and had

been constituted by royal grant, first in favour of their subjects-superiors them

selves, and secondly in favour of the Magistrates of their burgh of barony. Ko»

only the most express and inflexible expressions could warrant, in my opinion, the

construction which would import into any of their titles a grant to the pre

judice at once of the port and of all the other feuars, viz. a right to any of the

proper shore, landing-places, or common passages of the port. On looking atthw

titles, I have never entertained any doubt whatever as to their proper meanins

and legal effect. It is enough to advert to the strongest, which contains on t)><

south, one, the boundary of the full sea—the next, the full sea and the HigVStret:

intervening on the south. The first description—containing the full sea on ll •

south—was not repeated in any other title. The Solicitor-General said, if thi.*

title stood alone there would be an end of the question, for it would give clear!)

right down to the sea. Most assuredly not, in the circumstances of this case; f"1

1 I. 15, 13.
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i/iepnblic street and common passage existed previously—belonged to the pursuers No 1 08.

cm the part of the community, and could not be included, by any construction, in the

titles of one feuar in a burgh, to the actual stoppage of the passage of the whole town, j^ • ' . . °

This only shows that, in the construction of the titles of one property in a burgh, and Town-Council

idjtceot to a port, you must look to the actual facts and to the predominating grant0 ir' M°nince

to the community of the streets and port. The other, again, I think, is perfectly

runclnsive, being free from all ambiguity—the full sea, the High Street intervening

on the south. The meaning of that is, clearly, that between the property and the sea

the street intervenes—comes between—cuts him off from the sea—is interposed. I

know no other grammatical or sensible meaning. The later titles—containing the

High Street and sea flood, and at last the common street—explain satisfactorily

tbe use of the previous expressions. I have no doubt that the party has this

benefit of the reference to the sea—that no grant can be made by narrowing the

High Street or common passage of any ground between him and the sea to any

other feuar. It was intended to give him the front to the sea open and clear—

the street and the sea being in this way the boundary. But a right to the pro

perty of the shore or littus of the port itself, as between the street and the sea,

is not within any reasonable construction of the terms. It is unnecessary to ad-

rert to the titles of Cochrane.

Snch being the titles, I apprehend it to be quite clear that no acts of possession

on the part of Cochrane, or as to the larger portion of the shore opposite Mackie'a

fen, are of the least importance at all, even in explanation of the titles. None of

these acts appear to me to be exclusive—none to be material.

The only fact of the least importance is the lumber-house of Mackie, which has

ttood for more than forty years openly and unchallenged. I cannot take the

statements that there was grumbling in the town as proof of challenge on the one

'"■tul ; nor, on the other, tbe statement that he had to treat the Magistrates and

others to whisky as proof of acquiescence. It seems to have been one of those

opes and flagrant usurpations of public property so common in Scottish burghs

»bere there was influence among the council—certainly with the full benefit of

law, whatever that may be, of not having been challenged.

But it is an usurpation without a title. If I am right in the construction of the

title to the port and haven, and of the title to Mackie's tenement, one includes

this spot as part of the common quay and landing-place of the port—the other

eipressly excludes it. The possession, therefore, is unavailing in point of law.

The south wall of it is actually built on the bulwark of the haven belonging to

>°e community, and it occupies a most important part of the quay which that bul

wark was to form and protect—being at the very landing-place chiefly used, it

would appear, for small boats. I think that this cannot, consistently with the

titles, be taken as an act of possession explanatory of the meaning and construe-

turn of the same ; but is clearly an unlawful occupation of ground to which the

titles cannot be extended. Hence, if there is value or practical meaning in the

rule of the law of Scotland—that to entitle a party to acquire that which is in the

titles of another by prescriptive possession, there must be a title to which his own

poeseasion can be legitimately ascribed—this case appears to afford an instance of

ta application.

The case of the Magistrates of Culross v. Geddes, 24th November 1809, (in

Baton Hume,) was strongly pressed upon us by Mr Cook. Being a Second

Ui'iaion case, bis report of court e has not the same value after he became clerk
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No. 108. of the First Division as of those cases which he heard argued and decided. The

case is quite different from the present in all the important particulars. 1. It did

Al"iatrates & not re'ate t0 tne 8hore of any port or haven, but to some of the shore of what was

Town-Council within the general territory of the burgh. 2. The magistrates had no grant of the

°f m M?nance shore along the properties of others through the territory of the burgh. Tbey

founded only on a right which gave them the burgh "cum salinis salinariis sire

salis patellis infra bondas," &c. This was no grant of the sea-shore. Perhaps it

was not easy for Geddes, however, to found much on that point, as his title was a

feu from the magistrates. Still, if they had a right, the space was no part of the

harbour, as appears from the papers and plan, but only of the shore within the ge

neral territory of the burgh. 8. Then the question related to the right of gronnd

along the ordinary shore, acquired alluvione by the proprietor, whose boundary wis

the sea. 4. The titles were essentially different. This will best appear from the

late Lord President's note-book when he presided in this Division. [Reads his note.]

As to the petition, I concur with the Lord Ordinary as to tbe disposal of it.

Lord Medwyn.—I am for adhering also. I think the respondents have no

sufficient title to the grounds south of the public street. As to Cochrane, this

seems clear. " The common passage and full sea on the south," must mean thai

there is no ground beyond the common passage and between that and the sea to

which this party has right—his boundary being tbe common passage. Now the

title to Mackie, though in some of his lights differently expressed, seems to import

the same thing. The two most important titles produced are the two charters of

resignation by the superior in 1704 and 1748, with their sasines. In the first of

these the south boundary is the full sea, and in the other tbe High Street and sea

flood on the south. I hold these to be equivalent expressions. It cannot be sap-

posed that it was intended to include under the first the public street of this burgh

of barony, but to express by this description that there was no ground between the

full sea and the street to be conveyed to the vassal, or, as expressed more accu

rately in the subsequent title, that the High Street and sea-flood made the boun

dary—the street having nothing beyond it to be appropriated under this deed

between it and the sea ;—in short, the two, the street and the sea-flood, being

continuous, and thus both aptly described as the boundary. This, accordingly, is

the interpretation put upon it by the feuar himself; for in the disposition granted

in 1772 by the grandfather to the father of the present respondent, the property is

said to be bounded " by tbe common street on the south," and this, too, is equiva

lent to another description in these titles and in two sasines, " the full sea, the

street intervening"—implying, I think, very clearly the same as in the disposition

of 1792, that the south boundary was the street, and that nothing but tbe street

intervened between tbe sea and the property of tbe feuar. Tbe proof which has

been adduced does not fortify the title of the respondents, or show any exclosire

possession of any part of the subject in dispute, with the exception of the lumber-

house. Perhaps the most public act is contributing to keep up the bulwark. But,

besides that, the haven with its bulwark is expressly mentioned in the indactm

cause of the grant, stated to be to encourage the bailies and burgesses in their good

intentions for erecting honest and sufficient houses, " and specially to the biggie?

and repairing of the said haven and bulwark therein." Hence the bulwark is con

veyed to the magistrates by the superior ; and I think by no act of possession

could the respondents under their titles as above explained acquire right to this

bulwark ; and if they were endeavouring to secure a right to it by possession, the
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contribution to maintain the bulwark is easily accounted for, even without sup- No. 108.

posing it to fall under the clause in the charter making it a burden on the burgesses

, ° .. . , ., . ..... , T • • , Mir. 6, 1845.
a contnbnte tor this purpose at their admission as burgesses. It is quite clear jj,,_),lratM &

that the bulwark was given to the burgh, but I hold that more was given—I mean Town-Council

beyond the bulwark—towards the burgh even without the necessity of founding on °,^^°°*nc"

tat terms of the grant, which includes gaits (roads), wynds, vennels, and common

panages; for I understand, and so it is laid down by Professor Bell, Prin. 654,

that the grant of a harbour comprehends—1st, The natural access which makes a

safe landing-place ; and 2d, The artificial operations by which it is improved for

the convenience and safety of navigation. I have no doubt that for time imme

morial this fishing harbour had the benefit of the ground between the bulwark and

whit was required for the street for fish-curing and barrelling fish during the proper

season, and for the fishermen baiting their lines, and used also for selling and

carting off the fish, and that this ground, as so occupied, must have been included

in the profits, privileges, and commodities of the harbour conveyed by the grant.

The question of the lumber-house i* attended with more difficulties, and at one

time I had doubts about it. But, although it has stood for sixty years, I have

tow come to the opinion that Mackie has no title to found prescription on it. The

»oth wall actually stands on the bulwark, which clearly does not belong to him,

ud of course nothing erected on it can be acquired by him ; and if his boundary

t* the street, it is encroachment and usurpation on the part of him and his ances

tors to have occupied the ground with this erection. And we cannot lay out of

new that these persons were bailies, and influential in the burgh, and likely to

aide any murmur or objection there might be as to this attempted appropriation.

The reservation at the close of the interlocutor I think very proper, and if the

parties cannot settle their respective rights in the clause so reserved, I think it

*ill be better in a new action confined to the specific point than in the present

«*, where so many other and inconsistent views have been taken by the respon-

d*t» of their rights, and I think it will be cheaper done in the inferior court.

Lobd Moncreiff—There are here two questions, or rather two cases, re

quiring jndgment. One is merely a possessory question, raised by the proceedings

Wore the Sheriff, and the judgment thereon brought here by advocation. The

"ber is the ultimate queation of property, properly raised by the summons of

dwlirator in this Court. The Sheriff, of course, could decide only in the posses-

•arj case ; and thinking that there was a sufficient ex facie title, whatever doubt

B,5nt attend it in the trial of the ultimate question of property, to sustain the

wiand of a possessory judgment, if reasonable proof of possession for the last

'"en years were given, and that the proof led was sufficient for that purpose, he

S»* judgment accordingly, but declaring expressly that it was in the possessory

Ration only that he formed any opinion on the effect of the titles.

But when the question is here on a declarator which raises the whole question

•f heritable right under the titles, the Court is necessarily called upon to form an

•pinion on that question in the first instance ; because if it be in favour of the

efenders in the declarator, it would necessarily supersede the other question alto

gether; and even though it may be against them, it may be so on grounds suffi

cient to exclude the title to insist even in the possessory process.

In this question of declarator of property, I am, in the first place, of opinion,

that the title of the pursuers by their charter is sufficient in itself to cover a right

to the pound in question, either generally as part and pertinent of the harbour,
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No. 108. or as comprehended under the description of the " common lanes, gaitts, wyndis,

vennellis, and common passages to and frae the said town of St Monance and

Alar 5 1S45 .

Magistrates & heavin thereof." I could not go quite so far as the Lord Ordinary, to hold that

Town-Council this title, without proof of prescriptive possession, or use and wont, would exclude

° M £?nanc8 a party who had an express grant of the specific ground in dispute, though he

might not he able to bring clear proof of continuous possession on his part. But

■ I have no doubt that it is a sufficient title to enable the pursuers to maintain the

conclusions of their declarator, that the defenders have not, by the title-deeds

founded on by them, or by any possession, proved any exclusive right of property

in the ground in question, but that it belongs to the pursuers as part or pertinent

of the harbour, or of the streets and passages of the town.

Supposing this to be clear, the next and the substantial question is, Whether,

by the title-deeds exhibited by the defenders, this ground is comprehended within

the boundaries therein laid down ? Looking at the titles of Mackie, there can he

no doubt that all of them are of the nature of bounding titles—a point which is

of great importance, in so far as any thing may depend on alleged prescriptive

possession.

But the first question is, What is the southern boundary of Mackie's fen l>y

these titles ?

It is a remarkable feature in the case, that the deeds produced vary in the de

scription in the material words ; and, if they are to be considered as discordant, it

may be a question whether the earliest, the charter in 1704, or any of the later

titles, ought to rule. I should have great difficulty in holding that the defenders

could be so tied down to the terms of any of those later titles, or more especially

to the mere disposition by John Mackie, the defender's father, in 1772, as to pre

clude any reference to the more ancient title, the charter in 1704. Unless there

were a distinct title by prescriptive possession established in the other party, I do

not see how the benefit of one title could be lost to the defender merely by a va

riance in the terms of other subsidiary deeds in the progress of his authors ; and 1

am not of opinion that the pursuers have established any such prescriptive case.

But one title may be explained by another ; and though it is a natural question,

whether the earliest should be explained by the later, or the later by the earlier,

it appears to me that they should be all considered together, and that the Court

should determine, by such consideration of them, what is the true boundary on the

south which is intended to be laid down.

Now, I must own, that on first reading the terms of these titles, I had an im

pression rather adverse to the Lord Ordinary's interlocutor, conceiving that the

description in the first charter in 1704, being simply " the full sea on the south,

the expressions in the later deeds—" the full sea, the High Street intervening, on

the south"—should be interpreted to mean that the actual boundary was the a*

beyond the street, but only not comprehending the street as part of the property. 1

have come, however, to take a different view of the character and meaning of these

words. I do not deny that there is a difficulty, but, on the whole, I now think

that, on the one hand, it would be a very extraordinary form of excepting tLe

street from the grant by the use of such terms ; and, on the other hand, that the

words admit of another and more natural construction.

It now appears to me that the real meaning of these titles is simply, that though

in a certain sense the subject was bounded by the full sea, it did not literal'/

extend to the margin of the sea, because the public street intervened, or cnw
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between it and the sea, taken literally. It may be presumed that the High Street No. 108.

of the town, or a road dignified with that name, had been there from the first ; ^~~

. . . Mar. 5 1845

and it lias not been maintained that the ground now constituting the street, or Magistrates &'

which constituted it in 1738, was actually comprehended in the grant of 1704. If Town-Council

that were said, the occupation of it for the street would establish a clear case of0 M i'°a*nc*

prescription against the boundary expressed in the charter 1704. But it is not

■aid; and the just inference is, that when the boundary on the south was there

described by the term " the full sea," that was not meant according to the literal

»igoi Heat ion of the terms, because it was stopt by the public street intervening or

coming between the ground feued and the full sea. And then, the later titles are

so expressed as to explain or bring out this as the real nature of the boundary—

first, by the special description in seisin 1738 and seisin 1739 ; afterwards in the

charter 1748, where it is simply the " High Street, and sea-flood on the south ;"

and at last, in the disposition 1772, by the single expression, " the common street

oo the south."

This is the view which I now take of these titles, and it leads me to the con

clusion, that the real boundary intended in all of them was the street on the south,

•hough in a certain sense it might also be said that the subject was bounded by the

foil sea as the ostensible boundary, apart from the nicety of the intervening street.

But I do not consider this description as altogether unimportant in regard to the

interest of the defenders, because I think that it has a force to this effect at least,

to protect the defenders against any proceeding on the part of the Magistrates or

others, by which, the direct communication with the sea, and the openness of the

space between the property of the defenders and the sea, might be obstructed. We

hare no such question before us at present, and it is all reserved.

With regard to the case on the possession—

1st, I am of opinion that the defenders have led no proof sufficient to establish

i cue of property by prescriptive possession. I will not go through the details

of the proof, but I have no doubt that it is a failure. To make out such a case,

there must have been complete possession on a sufficient title admitting of such a

result. Here the title is clearly a bounding title, and the proof is directed to

'how either that the real boundary by the titles is different from that assumed, or

that there has been some usurpation contrary to that title. I am of opinion that

nothing has been proved sufficient to alter the natural and legal construction of

the titles ; and, on the other hand, that there is no proof sufficient to establish a

prescriptive right of property, either in opposition to the legal construction of

these titles, or as affecting the principles by which such legal construction must

•» educed.

2d, There is a special difficulty about the lumber-house, which is proved to

hare existed on the ground above sixty years, without challenge.

But, if we hold the titles as constituting bounding titles, that act must be

looked on as a usurpation, allowed to be done and to be continued by mere to

lerance.

Of course, if Mackie's case fails, Cochrane's is still less sufficient.

I think the case of Culross essentially different, more especially after the expla

nation given of that case.

I think that the possessory question must also be decided against the original
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No. 108. applicants; because, when it is found that they had no title or property in the

ground, I think that the whole foundation of their application fails.

\u>rg t ' Lord Cockbubv.—I do not understand the Court to give any judgment on

Lundlet. the words, " full sea, and High Street intervening." Had this stood alone, 1

should have interpreted it as the sea, with the exception of the High Street j but

I give tto decision with regard to it. It must be interpreted by the subsequent

titles 5 and I understand we do not go into that point, or give any opinion that

might be referred to in a subsequent case. I agree with the rest of the Court.

The Court accordingly pronounced this interlocutor:—"Refuse both the

said reclaiming notes, and adhere to the interlocutor reclaimed against on

the merits, and on the reclaiming note for the Magistrates, alter the find

ing as to expenses—6nd the pursuers of the declarator entitled to expenses,

both in the original action in the inferior Court, and in the conjoined pro

cesses in this Court, but exclusive of the expenses of bringing the supple

mentary advocation, and that without modification—and find them entitled

to the expenses incurred by them since the date of the Lord Ordinary's

interlocutor."

Alexander Stevenson, W.8.—JoHK Itoss,' S.S.C.—Agents.

No. 109. Hogg, Pursuer.—Maidment.

Landles, Defender.—Hunter.

M«r. 6, 1845. Process—Curator ad Litem.—A woman, during the dependence of an

~ action of damages at her instance against A for defamation, raised a de

clarator of marriage against B, who defended. A moved that the pur

suer's husband should be sisted as a party to the action of damages. The

Court appointed the pursuer's agent her curator ad litem, valeat quantum

valere potest.

■■ —Agents.
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A, Pursuer Mailland. No. 110.

B, Defender.—Buchanan. ^^t g> 1S45

A v. B.

Procest—Amendment ofLibel.—Held incompetent to allow an amendment of ~

the libel after the record is closed. Kirkwood

Lord Robertson reported the following point to the Court. A hug- Ma*. 6, 1845.

band raised an action of divorce against his wife for adultery. The pre- jST rjlvISI0N.

cise date of the act was set forth in the summons; but after the record Ld> Robertson.

bad been closed, and a proof taken before the Sheriff-commissary, it was

discovered that 1843 had by mistake been put instead of 1844. This

mistake ran through the whole record. The question was, whether the

record being closed, it was competent to allow an amendment of the libel

correcting this error ?

Mailland, for the pursuer, admitted the general rule that it was incom

petent to allow an amendment of the libel after the record was closed,

but submitted that the Court might open up the record, and then allow

the amendment.

Buchanan, for the defender, contended that the rule was imperative,

and could not be evaded in the manner suggested by the pursuer.

The Coukt held that it was incompetent to allow the amendment,

but instructed the Lord Ordinary to allow the pursuer to abandon

the action on payment of modified expenses.

Mrs Agnes Darnley or Rankin, Pursuer—Rutherford—Christison. No. 111.

Robert Muirhead Kirkwood, Defender.—Penney.

Pftteription—Sexennial.—The acceptor of a bill of exchange died within the

fears of prescription, and his representative (also within the years of prescription)

paid a sum of money to the holder, which was marked on the back of the bill as

a payment to account. In an action raised against the representative for the

balance, after prescription had run, he denied generally all knowledge of the bill,

or debt for which it was granted,—admitted the payment to the bolder, without

giving any satisfactory explanation of it, and pleaded prescription. The Court

sustained the plea, and, no writ being founded on, held that resting-owing could

only be established by the defender's oath.

Mar. 6, 1845.

Robert Muirhead Kirkwood accepted a bill for £954, 14s., dated lsT 5^I0N-

15th May 1834, at twelve months, drawn upon him by Robert Rankin. Lord Cuning-

Kirkwood died on 12th August 1839, without having paid the bill, OnhMoe'w.
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No. 111. 15th April 1841, his son and representative, also named Robert Muir*

"~ head Kirkwood, paid £480 to account, and this payment was marked on

Daroie'y v. the back of the bill. In 1844, Rankin being dead, his representative,

Kirkwood. ^jrg Agnes Darnley or Rankin, raised action against Kirkwood, junior,

for the balance of the contents of the bill, which the summons stated bad

been granted for borrowed money.

The defender pleaded prescription.

The pursuer answered, 1st, That the payment to account proved con

stitution ; and 2d, That resting-owing was established, in respect there

was no presumption of payment by the acceptor, prescription not having

run before his death, and the defender did not aver payment as his repre

sentative.1

The defender denied all knowledge of the bill, and gave the following

account on record of the alleged payment to account :—" As to the pay

ment of £480 in April 1841, all that happened was, that the defender,

Robert Muirhead Kirkwood, was told that the amount formed a debt of

his father to Robert Rankin, senior, who was then alive ; and, taking the

statement for granted, he made the payment in question. But he and

the other members of his family afterwards became convinced that the

claim was not one which was admissible, at all events without further

proof. The payment, be it observed, was within the years of prescrip

tion, and therefore it is quite open to the defenders to maintain the plea

of prescription, either on the footing of no debt being resting-owing, or,

which comes to the same result, of no debt having ever been due." !

The Lord Ordinary pronounced the following interlocutor :—" lmo,

Finds it specially averred in the summons, and not denied in the defences,

that the bill for £954, 14s., specified on record, bears the subscription of

the defenders' predecessor, the deceased Robert Muirhead Kirkwood,

senior, as acceptor: 2do, Finds it admitted by the defenders, that the

said Robert Muirhead Kirkwood, senior, died before the elapse of the

years of prescription ; and that the defenders, his representatives, do not

allege that he paid any part of the said sum during his life : 3tio, Finds

it also admitted that the defender, Robert Kirkwood, junior, as repre

senting his father, the original debtor, did, subsequent to his father's

death, and within the years of prescription, make payment of no less than

£480 sterling to account of said bill : 4to, Finds that the defenders hare

not stated that they made any further payment to account of the said bill

since the first partial payment, before specified, was made. Under these

circumstances, finds it unnecessary to make any reference to the oath of

1 Leslie v. Mollison, Nov. 15, 1808, (F. C. ;) Christie, June 19, 1833,(11 8.

744;) Auld v. Aikman, July 7, 1842, (ante, Vol. IV. p. 1487;) Frank v. For-

Bter, July 13, 1842, (ut sup. p. 1515.)

* Row v. Gtubrie, Nov. 12, 1839, (ante, Vol.11, p. 6j) Alcock v. Eatson,

Dtc. 20, 1842, (ante, Vol. V. p. 356.)
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the defenders, in respect that the constitution and resting-owing of the j^0> m#

original debt are already sufficiently established by the judicial statements ——

and admissions of the defenders ; therefore repels the defence of pre- j^]el T '

Kfiption." * KirXwood.

• " Note.—On examining the whole history of this case, the Lord Ordinary

has a strong impression that legal and technical pleas are resorted to by the prin

cipal debtors, to evade a claim, manifestly well founded in substantial justice.

'• The large debt which is now disputed, was contained in a bill for £954, 14s.,

granted by Robert Muirhead Kirkwood, senior, now deceased, to Hubert Rankin.

It was payable twelve months after 18th May 1834; due 21st May 1835; and

consequently was not, even ex facie, liable to the objection of prescription till

May 1841.

" Long before that period, Robert Muirhead Kirkwood, the acceptor, died ;—

and in April 1841, above a year before the prescriptive years elapsed, the defen

der, Robert Kirkwood, junior, the leading trustee of his father, acknowledged the

debt, by paying £480, i. e. about one-half of it, to account.

" This payment is not vouched in the handwriting of Kirkwood, because the

whole transaction seems to have been managed by parties ignorant of business,

and the creditor in right of the bill reposed exuberant confidence in the members

of his own family. But it is immaterial in what hand the payment is marked, as

the fact of the payment is admitted.

" The defenders seem to have got other advice since making this honest pay

ment, and they now plead prescription, alleging that they know nothing about the

debt, and that the pursuers cannot establish the origin and constitution of the debt,

esrept by their oath.

" The Lord Ordinary has explained the scries of facts on which he has come

in the conclusion, that the plea of prescription is not maintainable by the defen

ders ; and as these facts are incontestable, the conclusion, in point of law, dedu-

cible from them, appears to be equally insuperable.

" The present case is of a peculiar nature, and there is no precedent in our

books marked with the same specialties. Here the acceptor of a large bill died

long before the years of prescription had elapsed. On his death, his representa

tives were applied to for payment, and they puid one-half of it to account within

•he years of prescription, thus giving the creditor the most unequivocal acknow

ledgment of the justice- of the debt when they entered on the succession of the

debtor, while their statement implies that they have paid none of the debt since ;

ill which renders any reference to their oath unnecessary.

" The facts admitted here exclude the plea of prescription as effectually as it

*»s held to be obviated in the late case of Mitchell and Ferrier, 23d November

1842, or in the earlier cases of Bryson against Aytoun, (4 Shaw, 180,) and

Ritchie, 15th January 1836. In the last of these cases, it was properly laid down,

that ' when judicial admissions are sufficient to elide prescription, there is no

room for a reference to oath.'

" The defenders argue, it is a point of settled law, that when partial payments

ha»e been made, as in the present instance, within the six years during which

wmmary diligence is competent upon bills, they do not interrupt prescription ;

•id, on that ground, it is maintained that the payment in 1841 was not sufficient

'» preserve the bill libelled on from prescription; but the law as to partial pay

ments on bills within the prescriptive period appears, from the cases cited by the

last author, (see Thomson on Bills, 641-42, &c.,) to be by no means fixed by

any authoritative decisions ; but it is unnecessary to examine them minutely in

'be present instance, as in the analogous cases which have hitherto occurred, the

luestions generally related to partial payments by the original debtor, but here

'he question is, as to the effect of adoption of the debt within the years of pre-.
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No. 111. The defender reclaimed.

Mar 6 1345 Counsel were heard on 6th February, and the Court took time to con-

Damiey v. sider. The case was advised this day.

Kirkwo'il.

Lord President.—I think this case is a very special one. If 1 had thought

it raised a pure question on the construction of the statute regulating the sexen

nial prescription of bills, I should have wished minutes of debate. But I hardly

think it does so. I think the findings of the Lord Ordinary are all right. I think

the payment to account, though within the years of prescription, without any sort

of explanation the least satisfactory, must be taken as a distinct admission that

this was a good document of debt. The acceptor's subscription is not denied, »nd

it is not alleged that he paid any part of the bill ; and after his death, hie son, si

his representative, pays a sum to account ; and there is no allegation that the

balance was paid. Now is it possible to deny that this is sufficient proof both of

constitution and resting-owing ? We might find, if necessary, that prescription

applies, but that the statements on record render reference to oath unnecessary.

The only point before us is, whether the admissions on record are enough to ren

der it unnecessary to refer to oath ? I think they are. I am for adhering to the

interlocutor.

Lord Mackenzie.—The only question is this—and it has been decided by the

Lord Ordinary in terminis—whether, holding prescription to apply, this is a case

for an oath, or in which it is unnecessary to take an oath ? I do not agree with

the Lord Ordinary.

Prescription has run past all question ; but then the question remains, is there

proof of the debt by writ or oath, or by admission on record, for such admission is

as good as an oath. I am not satisfied that resting-owing is sufficiently proved.

The original constitution of the debt is admitted, but is resting-owing proved":

What evidence have we of resting-owing by admission ? The only admission it

that of a partial payment, during the currency of prescription, by the represents-

tive. Though that may prove constitution, how does it prove the resting-o«inj

of the balance ? May not an heir pay a part of a bill without admitting that the

rest of it is still resting-owing' ? We cannot with any safety draw the inference

of such an admission. The party admits that he never paid any more; but that

does not prove that more was resting-owing when he made the payment. It can

not prove that the ancestor had not paid the rest. The admission is consistent

scription, by the heirs and representatives of a deceased debtor ; and when so

adopted, it is thought the debt cannot be afterwards repudiated.

" It is well observed by Mr Bell, in his Principles, (§ 597,) that ' it is no!

available to preserve a bill in force that the creditor has roude affidavit and claimed

under a private trust ; but, when in the course of such trust, the debt has been

recognised, it will be a bar to the plea on the statute.' The just rule thus laid

down is sufficient to govern the present case. The defenders here call themseW"

executors of the deceased Kirkwood, but in point of fact they are trustees, for the

primary purpose of paying his debts under the trust-disposition, narrated in the

libel of the ordinary action. As trustees, how could they recognise the constitu

tion and justice of a debt like this more distinctly, than by paying one-half of it

immediately after accession to their office ? With deference, it would be a misap

plication of the law of prescription, to hold it applicable to such a case."
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n'th the fact, that when the heir made the payment he paid all that was dne. He No. 111.

s»js further, that he knew nothing about the debt or bill ; and here it was that at

lint I inclined to think the case of Christie, June 19, 1833,1 in point. There the rjariiley T

farty said that he had not paid, but that he did not know that the other co-ohlU Kirkwood.

.'ants had not, and the Court held him liable. I thought the decision wrong, and

iiid not concur in it ; but I cannot now go against it. But the difference between

it and the present case is, that Lord Corehouse and the majority of the Judges

there, held that a party is bound to know whether a co-obligant has paid or not.

I cannot apply that to an heir. An heir very often knows nothing about his

ancestor's debts. He is not bound to keep an eye on them, for he cannot know

that be is to be heir.

The result is, that in my opinion the oath should be taken here yet. After

ibttall sorts of questions may be put to the heir 5 and if a satisfactory explanation

is not given, we may decide against him.

Loan Fullerton.—I consider this to he a case of very great importance on

the subject of the sexennial prescription applicable to bills—the more particularly,

• the argument on the part of the respondents truly involves an attempt to intro

duce into this class of cases that somewhat bare interpretation of a statute, which

hti been admitted in practice, in relation to the triennial prescription, and under

the Act 1579. In this last matter, the practice was so conclusive, the authority

of decision bo insurmountable, that in the case last before us—that of Auld v.

Aikman, 7th July 1842 2— I felt myself compelled to concur in the unanimous

opinion of the Court, to sanction a construction of that statute, which 1 cannot

help thinking it would be most difficult to reconcile, either with its letter or its

spirit.

But in the still later case, that of Paxton v. Forrester, July 13, 1842,3 in which

i reference was made, in a question regarding a bill of exchange, to the decision

in the case of Auld—the Court, though sustaining the plea of the sexennial pre

scription on a different ground, expressly guarded themselves against the sup

posed analogy, by stating, " that they would have hesitated in applying to the

•wnniul the rule which, in the case of Auld, had been found applicable to the

triennial prescription." i

The question, then, is one purely on the construction of the Act 1 2th Geo.

ill- cap. 72, made perpetual by the 23d of Geo. III. cap. 18 ; and certainly no

thing can be more explicit or more stringent than those enactments. They pro-

Tie, in the first place, that no bill shall be in force or effectual to produce any

diligence or action, unless such diligence or action shall have been commenced

*iihin six years from the period at which such hill became exigible. But the bar

•- not absolute ; because, secondly, there is a reservation, that it may be compe

tes!, after the expiration of the six years, " to prove the debts contained in the

aid hill* and promissory-notes, and that the same are reating-owing by the oath

or writ of the debtor."

In practice, the words of the statute have so far received a reasonable qualific

ation, that parties have been permitted, even after the lapse of the six years, to

set forth the bill in their summons ; because, as the "debt contained in the bill"

11 S. 744. * Ante, Vol. IV. p. 1487. 3 Ante, IV. 1515.
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No. 111. might be proved after the lapse of six years, a reference to the hill description?

was almost unavoidable.

Darnley v. " But l^e mode of proof required by the statute is absolutely imperative, and

Kirkwood. admits of no modification ; and I think it important to guard against that miscon

ception, which I cannot help thinking led the Court into the course of practice

above alluded to on the subject of the Act 1759. In one of the earliest of those

cases, that of Leslie v. Mollison, it seems to have been assumed that the Act

1579, framed in terms certainly not very unlike those of the Act now under dis

cussion, introduced certain presumptions of payment, which might or might not

receive effect according to the circumstances of each case. With great submis

sion, there appears to me no foundation for such a view. Whatever general pre

sumptions or probabilities may have weighed with the legislature in passing tout

statutes, they introduce no presumptions, but enact certain specific and imperative

rules on the subject of probation ; and, in particular, the Act relating to bills of

exchange, on which no diligence or action has followed during six years, not only

limits the mode of proof to writ or oath, but, what is of more importance, it en

tirely shifts the onus probandi from the apparent debtor in the bill to the appa

rent creditor. During the six years the bill proves itself, and the burden of

disproving value or of proving payment lies on the debtor, and is, of coarse,

limited to the writ or oath of the holder. After the lapse of six years, the bur

den of proving " the debt contained in the bill," and " that it is resting-owing,"

is laid upon the holder of the bill, and that, too, is limited to the writ or oatb of

his adversary.

Now, such being the case, I cannot see bow there is any room for any appeal

to presumptions or inferences supposed to arise from particular circumstances in

the conduct of the parties, so as to exclude the operation of the statute. If

neither diligence has been raised, nor action commenced during the six years, the

enactment must receive effect ; and the only question which the Court can en

tertain is, " whether the debt contained in the bill," and " that it is mting-

owing," has been proved by the writ or oath of the debtor.

Now, that which I must hold to be the only competent view of such a case, is

quite sufficient for the solution of the question between these parties as it is now

presented to us. It is undeniable that diligence or action was not raised npon

this bill within the six years. Writ of the debtor there is confessedly none; so

that the pursuer, unless betaking herself to the other alternative of the statute, the

oath of the debtor, can have no case.

No doubt it is said that there are admissions made by the defender, which

supersede the necessity of a reference to oath ; and I am not disposed to contest

the principle, that, when facts are judicially and unequivocally admitted, such ail-

missions may dispense with the form of an oath of reference. A party cannot

well be allowed to maintain that he means to contradict, when on oath, that

which on record he avers to be true. But the question, what, in such a case, »

party admits, is one of some delicacy. It must be admission express and un

equivocal, in order to take the case out of the statute. It must be admission,

which, if made upou uulh, would have proved the pursuer's case. But there are

no such admissions here. Indeed, what are callrd admissions are at l>est bnt :n-

ferences or presumptions, from the defender failing or declining to aver or to

deny something which the pursuer maintains he was bound to aver or deny;

while, as it appears to me, the statute protected him from the necessity of doirj
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fi'ffier the one or the other. In the Lord Ordinary's interlocutor, it is found that f\*0i 111.

" it is nut denied in the defences that the bill hears the subscription of the de-

fenders' predecessor ; that the defenders do not allege that he paid any part of the j)^rnje^ v

said sum during his life ; and that the defenders have not stated that they made Kirkwood.

my farther payment beyond the sum of £400." Upon these circumstances, it is

held by the Lord Ordinary, that the constitution and resting-owing of the ori

ginal debt are already sufficiently established by the judicial admissions of the de

fenders. Now, it appears to me that, if these conclusions were accurate, the sex

ennial prescription would be little better than a dead letter. How does the

ximission, even if made, of the authenticity of the subscription prove the debt

contained in the bill, without the additional proof that it was given for value ?

If that were the case, then in ninety-nine cases out of a hundred—in every case,

indeed, in which forgery was not alleged—the bill would be as good after the lapse

of sn years as before. Again, how is it proved that the bill remained resting-owing

during the lifetime of the granter ? Because " his representatives do not allege

tbat he paid any part of the sum during his life." Why, this was just one of the

point) upon which it might be reasonably supposed his representatives possessed

no information ; and, from the possible consequence of which ignorance, it was

the very object of the statute to protect them. After the lapse of six years, they

were not called to allege any thing on the subject. It lay upon the other party

not only to allege, but to prove that the debt was originally due, and that it was

resting-owing. Indeed, the only fact which can be said to be admitted at all is,

that of the payment of £480 by Robert Kirkwood, junior, after the death of

the original acceptor, Robert Muirhead Kirkwood. But even this admission has

Wen somewhat loosely dealt with. It is described as an admission of a payment

to account of the said bill. This important additional qualification is nowhere

admitted. The admission at the bottom of page 3 of the defences, makes no re

ference whatever to the bill, but merely bears, that the £480 was paid, on the

ftatement that the amount formed a debt due by his father " to Robert Rankine,

senior.-' But, besides, that was a payment made within the six years, which,

even if proved by the writ of the defender to be a payment in reference to the

Wl, could not exclude the operation of the statute. Indeed, whatever may be the

case as to payments made after the lapse of the 6ix years, which may be held to

1* wavers of the plea of prescription altogether, and consequently acknowledg

ments of the validity of the document, payments within the six years are quite

irrelevant.1 Even as to the constitution of the debt, they could prove nothing

beyond the amount of the sum actually paid. As to resting-owing, they afford no

inference as to what may have been paid before, and what subsequently, to the

particular payment, which is proved. And indeed the whole question admits of

being brought to a very simple test, viz. whether these statements, or any of the

statements on the part of the defender in the record, could, if made on oath by

the defender, be held to prove the balance of the debt contained in the bill, and

that that balance was rebting-owing?

If they could not, which seems to me to be clear, we have no alternative but to

follow the course prescribed by the statute, and to fitd that the onlv resource of

the pursuer is proof by the oath of the defender.

Fergusson v. Bethune, March 7, 1811, (F. C.)
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No. 111. Lord Jeffrky.—I am of the opinion last delivered. In the application of a

clear and recent statute, we follow the safest and only legitimate course when »e

M»r 6 1845 t_ ■ •
D i le' y ' a<^nere t0 tne precise direction of it. I hold, in the first place, that in actions on

Kirkwooii, bills raised six years after the date of payment, the only legitimate proof ii the

writ or oath of the alleged debtor. I think the error in some of the decisions on

this and the triennial prescription, which I cannot go along with, has arisen from

a laxity in taking as in loco of writ or oath, to which the proof is, by the words

of the statute, confined, certain statements voluntarily made by the procurators

of the party in the course of the litigation—I mean, holding that the necessity of

writ or oath may be superseded by the tenor of admissions, and these helped out

by the construction of courts of law. I think a great laxity has thus been intro

duced, and I should certainly not take a step in advance in that course. I have

great doubt about these admissions. In the Outer House, I took them as super

seding the necessity of an oath, by holding them to be properly scripta of the

party. But for that I should not have gone the length I did. On consideration,

I think it is not a sound view. It is not the scriptum the statutes require, unless

there was an express procuration to make and sign the statement. We have gone

on grounds of convenience rather than otherwise—for that is at the bottom of it—

that where a party has made a statement, his oath can only be in conformity with

it, and it is therefore unnecessary to be at the expense of an oath.

The admissions here are not admissions of the verity of the debt now disputed ;

but it is said that the judicial mind of the Court being applied to them, the mo;'.

probable inference is, that they must apply to the debt in dispute, and that the

balance is not paid. I am confirmed by what has been so forcibly stated by the

Lord President, in thinking that the party has not given on record any sucb ex

planation as to take off the natural inference from these admissions. It is just

that the admissions and explanations may be put into the position and form requi

red by the statute, that I think he should be examined on oath. Every reference

to oath is before answer ; the oath is to be construed and weighed. It is a re

markable fact, that almost all the cases which have been relied on by the pursuer,

are cases in which the inferences, from certain partial admissions, have occurred

in construing oaths on reference.

I adopt the opinion of the Lord Justice-Clerk in the case of Alcock, on 20th

December 1842,1 which I read with great edification.

The statute here requires the claimant to make out the debt by writ or oath of

hie adversary, the document having lost its virtue by too long keeping. It n»y

be a question what will amount to an affirmative oath on the part of an beir, but

I will not enter into that now. I reserve my opinion till I see what the tenor of

the oath is. It may terminate with the statement, that he knows nothing at ill

about payment by the ancestor. I reserve for consideration what the constraetioa

of law would be on a mere nihil novit by an heir as to the debt of his ancestor. I

agree that the explanations on record are not satisfactory, but a party is entitled

simply to say, I plead prescription. If you avail yourself of the mode of proof th*

statute provides, I will give such explanations as I may be bound to give, and the

Court will judge of them.

Ante, Vol. V., p. 356.
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The case of co-obligants,1 referred to by Lord Mackenzie, is not parallel. Jf No. 111.

yon admit that you were once liable, and cannot say that you or another have dig-

charged the obligation, you shall be liable. Where all the obligants are alive, 1 A*r' ' ' - *"

think they should all be examined, for the oath of one that it was fully paid will tl«h Marine

discharge the debt. But the distinction between the case of a co-obligant and that 1,l!,ura"ce Co-

of an heir is quite plain. An heir, it may be coming from a remote quarter of the

world, is not bound to know of the transactions of his ancestor.

I cannot hold that the mere payment of a certain sum affords, on an equitable

construction, and viewing it as a jury question, a presumption that the whole

is not paid. I do not think that is a legal construction in any case, but in a case

of prescription I think it is totally inadmissible. The Court has gone much too

far that way.

Lord Mackenzie.—As to an admission on record, it is material to observe,

that the recent statute says, after a record is made up and closed, the parties are

foreclosed in point of fact. After that, I think the party could not recal an admis

sion; and, if he swore the contrary, I doubt if his oath would be received.

The Court altered the interlocutor of the Lord Ordinary—sustained the

plea of prescription—and allowed the pursuer to give in a minute of refe

rence to the defender's oath.

Rinhy and Weerik, W.S.—Giuson-Cuaick, Dalziei., and Brodie, W.S.—Agents.

Ewing Angus and Company, Pursuers Inglis. No. 112.

Scottish Marine Insurance Company, Defenders Rutherfurd—

Neavea.

Jury-Court—Notice of Trial—Jury-Court A. S. \Qth February 1841.—

Where the pursuer of an issue has not given notice of trial at all,—Held incompe

tent for the defender to give notice of trial, although more than ten days have

1 lapsed after the issue had been engrossed, signed, and lodged in the office in the

Kegiater- House.

After issues had been engrossed, signed, and lodged in the office in the Mar. 1 1, \M3.

Register-House, a period of more than ten days elapsed, during which the lsT DlVi

portuers did not give notice of trial. The defenders then gave notice of

trial for the ensuing Glasgow Circuit. To this notice the pursuers objected

that it was incompetent, in respect that the only case in which it was com

petent for a defender to give notice of trial, under the Jury-Court A. S.

16th February 1841, (which repealed all previous Acts of Sederunt,)

^as where the pursuer had given notice, but countermanded it, and did

' Christie, (11 S. 744.)
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No. 112. not renew his notice within eight days after such countermand. The

defenders answered, that even if the A. S. was to be so construed, it did

Harvey v. not exhaust all the remedies competent to them ; and where the pursuers

Miller. failed to give notice of trial within the ten days, during which they had

the privilege by § 10 of the A. S. of doing so, the defenders must then

be entitled to give notice, or they should be subjected to hardship and

injustice, such as the A. S. never contemplated.

The Court held the defenders' notice to be incompetent, Lord

Jeffrey observing, that a supplementary A. S. should be passed

by the Court.

—Agent*.

No. 113. John Harvey, Advocator.—Butherfurd—Macfarlane.

Robert Miller and Mandatory, Respondents.—Maittand.

Expenses—Process.—Where the Lord Ordinary, in awarding expense?, had

mollified them to a certain sum, the Court on the reclaiming note, considering the

modification to be too small, allowed un account of the expenses incurred to be

given in.

Mar. 11, 1845. In this case, the Lord Ordinary, in dismissing an advocation, found

"d Divisiox *ne •advocator liable in expenses, which he modified to seven guineas.

Ld. Robertson. The respondents reclaimed against this interlocutor, in so far as it only

found them entitled to modified expenses, praying that they should be

found entitled to the expenses bona fide incurred by them, as the same

should be taxed by the auditor.

The advocator contended, that the Lord Ordinary had the best op

portunity of judging of the amount of expenses that ought to be award

ed, and that the Court were not in a situation to judge of the propriety

of the modification.

Lord Medwyn.—I am always disinclined to touch a modification of expw-

by the Lord Ordinary. It is a fair principle to act on in many case*. But it

wonld not apply in every case. Since the parties have come before us, we nv -

consider whether the Lord Ordinary has not given too little. I am for »e»dinf

the respondent's accounts to the auditor.

Lord Moncreiff.—The Lord Ordinary has gone rather far in modifying^

expenses to seven guineas.

Lord Cockbuhn It is often a very useful practice to modify expenses to •

sum. But the Lord Ordinary sometimes makes a mistake. He may think thai

seven will cover the expenses, when three times seven will not do it.
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Tub Court accordingly allowed a portion of the respondent's account of Js,"o. 1 13.

expenses to be given in, and remitted it to the auditor for taxation—the

charges contained in the remaining part being, on special grounds, consi-jS"- '

dcred inadmissible. Wiiddri v.

Waddel.

Trustees.

John Leishman, W.S John Cullen, W.S.—Agents.

JURY SITTINGS.

Miss Ann Waddel and Others, Pursuers.—Rutherfurd—Maitland— No. 114.

Buchanan—Moncreiff.

Trustees of the late William Waddel of SYDSERFFand Others,

Defenders.—Ld.-Adv. M'Neill—Sol.-Gen. Anderson—

Whigham—A. T. Boyle.

Writ—Holograph—Insanity—Presumption.—Ruled, that where the granter

of a holograph deed bearing a certain date was proved to have become insane at a

period subsequent thereto, and died insane, there is no legal presumption that the

'leed was executed during insanity ; but the party founding on the document is

Hound to support or adminiculate its date, which he may do by facts and circum

stances of an indirect nature ; and the deed itself, and the date expressed in it, are

not to be thrown out of consideration.

Vide ante, Vol. VI. pp. 160 and 1230. May 13—16,

This was a reduction of a holograph codicil, by which the late William1815;

Waddel disposed of the fee of his estate of Sydserff and of his personal 2d Division.

property to various parties, who, along with his trustees, were called as T^- M"ncreiff-

• . , jury v^&usf*

wfenders to the action. The ground of reduction was, that the granter

*m insane when he executed the writing, and the issue sent to the jury

was—

" Whether the holograph codicil, No. of process, is not the deed of

delate William Waddel?"

Mr Waddel's trust-deed was executed on 24th January 1834, and,

"iter alia, directed his trustees to convey the residue of his estate to his

nephew in liferent, and the heirs of his body in fee ; whom failing, to any

°»e whom he might appoint by a writing under his hand. His nephew

died unmarried in September 1834. The codicil under reduction bore to

he dated the 3d January 1835. It was written on and filled the first side

°f a sheet of foolscap paper; on the second and third sides of which there

w«e four codicils, also all holograph, one dated 3d January 183?), two
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May 13—16,

1845.

Waddel ».

Waddel's

Trustee*.

No. 114. dated 6th May 1835, and one 9th October 1835. It was admitted that

this paper of codicils was in existence on the 28th February 1836. On

the 13th March of that year, Mr Waddel was removed to a lunatic asy

lum, where he remained, with the exception of a short interval, until his

death.

Evidence was led both by the pursuers and defenders, with a view to

establish, 1. The period of the commencement of Mr Waddel's insanity;

and 2. The existence or non-existence of the codicil previous to the com

mencement of the malady.

Rutherfurd, for the pursuers, contended, that the evidence amounted

to proof of a confirmed insanity in the end of 1835, or at least before the

end of January 1836, more than four weeks before the admitted existence

of the codicil. He further contended, that his Lordship should lay it

down as law, that a holograph deed not proving its own date must be read

as having no date, and that insanity being proved before the death of the

granter, or the undoubted existence of the deed, there is a legal presump

tion, in a question with the heir-at-law, that it was executed during the

period of insanity. He further contended to the jury, that there were

strong presumptions from the evidence, that no such deed was in exis

tence previous to Mr Waddel's insanity, and that the attempts of the

defender to prove its existence during sanity had failed.

The Lord Advocate, on the other hand, contended for the defenders,

that the holograph deed bearing a date in the handwriting of the party

himself before any proof of insanity, and being in itself a rational and

sane deed, it must be presumed that it was executed during sanity. But

further, he contended, on the evidence, that it showed that the codicil

must have been in existence about the time of its date, or at least before

the commencement of the insanity, of which he said there was no proof

till within a very few days of the 28th February 1836.

Lord Moncueiff, in charging the jury, said—

The issue in this rase is—Whether the deed, bearing to be dated 3d Janurr

1835, is not the deed of William Waddel. This is the form of issue ntnllf

granted for trying the merits of a reduction of a deed, when the grounds of re

daction set forth in the summons and record are such as, if proved, but to be

proved in a reduction, will infer nullity of the deed. It would be the tame,

if the ground of redaction were forgery, or deathbed, or fraud, or inhibition,

&c. &c.

It is in a negative form. But it puts the question as a negative, which it is in

cumbent on the pursuer of the redaction to prove. It assumes the existence oft

deed, which, if not removed, will stand as the deed of the apparent granter. This

is the basis of the present trial. For, whatever the pursuers may hare at one

time maintained, it is a matter finally decided by the Court, and now acqaieswd

in, that the pursuers could not object to the validity of the writing in questios

without establishing relevant grounds of challenge in a reduction.

Accordingly, the pursuers, by the issue, undertake to prove such a case, and w

Mr Rutherfurd stated it ; and if they had led no evidence, except simply puttu :"
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in tie deed, the defenders would, I apprehend, have been entitled to a verdict as No. 114.

a matter of course.

But it may happen, in such a case, that, when proof of certain facts has been 18^;5_

itMnced, a harden may fall upon the defenders, either to prove by extraneous evl- W»ddel

tlence, or to show to the satisfaction of the jury by the circumstances of the case, I'

appearing on the face of the writings produced, or otherwise elicited, other facts

efficient to remove the effect of such proof by the pursuers, or to prevent the

application of it to the writing in question. The issue being so very general,

capable of being applied to such various grounds of challenge, in order to see what

the real issue is, we must go to the summons and the record.

Bat, to understand the application of the reasons of reduction set forth, it is

T.eccssary first to look at the precise nature and position of the writing lb

question.

On the 27th January 1834, William Waddel had executed a trust-deed in

faronr of certain persons, by which he conveyed to them his whole property in

trust for certain purposes specified, with an ultimate destination to any persons to

be named by him by any writing under his hand, whom failing, his own heirs and

tMignees; and reserving power at any time in his lifetime, by any writing under

lii< hand, to revoke or alter the deed, or to dispose of his property otherwise in

whole or in part. This deed is not challenged on any ground. It is admitted to

be a valid instrument in all respects, executed by Waddel at a time when he was

of perfectly sound mind. This is a fixed point in the case. And the deed is even

founded on as giving a special title of succession to the pursuers. So far we have

got lomething certain in the case—that on the 27th January 1884 Waddel was

of perfectly sound mind.

Circumstances occurred in the course of the year 1834, which essentially changed

the operation of the trust-deed in the special purposes defined, particularly by the

death of William Waddel, the testator's nephew, for whom the chief benefit had

been intended.

Not stopping at present upon details, it appears that the testator had subse

quently (for I suppose it is not doubted that it was subsequent to the death of

toe nephew) written certain documents as codicils or instructions under his

trust-deed, to fill up the destination which had become blank, by such instruc

tion) to the trustees. The first of these codicils is the instrument under reduction,

Nferred to in the issue as the deed bearing to be dated the 3d January 1835.

That deed is, of course, produced, and it bears to be executed in virtue of the

powers reserved in the trust-disposition of 27th January 1834. It consists of

several paragraphs, and in fact disposes of the whole property, heritable and

moveable, though in few words, by instructions to his trustees ; and it bears in

'b* conclusion, " This paper is written and signed by me this third day of Janu-

"jr eighteen hundred and thirty-five," these words being wholly written in words

by the testator. Four other codicils, bearing later dates, are written on the same

•»*et of paper, all apparently holograph of William Waddel, and admitted to

be so.

Ai the material codicil bears that it is all written with his own hand, there is

anthority for presuming that it was so, if the contrary were not proved or admit

ted. But as it is now admitted that it is holograph of William Waddel, no ques

tion of this kind arises.
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No. 114. William Waddel died on the 1st August 1840. He hod been in a state of in-

sanity for a long time before his death.

isTr *" l'''s 8tate "' l'le tase> before going deeper into it, the grounds of redaction

Wmidel v. are substantially two. 1. That the deed, not having been subscribed in tbe pre-

arfdei » sence of witnesses attesting the subscription by their own subscriptions, is nnil

and void, in terms of the statutes 1579, c. 80, and 1601, c. 5. And, 2. That,

supposing it should be proved that the deed was written and signed by William

Waddel, it does not prove its own date, or that it was written or signed on any

particular day, " and the said William Waddel was incapable of executing any

deed, in respect he was in a state of permanent insanity and mental deraugement,

and was non compos mentis ;" and then, on a statement that he had been insane

for a long period previous to his death, that this deed, if written by him, " wu

so done by him when in a state of insanity and derangement of mind." There it

no other ground of reduction libelled. It is not libelled that the deed was ob

tained, or that it was written, through the fraud or undue influence of the defen

ders, or any of them, or of any other party. The grounds libelled, on which this

issue entirely depends, are solely those which I have stated.

If tbe first of these grounds of reduction, that the deed is simply null, had bees

held to be well founded in law, there would have been no occasion for this trial ;

because, as the deed is certainly not attested in terms of tbe statutes referred to,

if that circumstance simply rendered it null and void, it must have been so de

clared without the necessity of further trial or evidence. But the Court held other

wise, and on good grounds ; because, ever since the date of these acts, the case

of holograph deeds or writings—that is, deeds all written by a man's own band-

has been a known exception in the law against that inference of nullity, which

exception is recognized by every authority, and in many hundreds of decision.

I shall say more of this immediately.

But it is also matter of fixed law, that the holograph deed does not by itself

prove that it was written of tbe date which may be inserted in it. This pro

ceeds on the obvious reason, that as no one attests tbe subscription, a deed

may be antedated, to prevent the law of deathbed applying to it, on an antici

pated contingency, or to affect some other right known to exist, or which mar

exist.

On this, accordingly, the second ground of reduction is fonnded. By itself,

this would be of no avail, as I shall immediately explain. But it is coupled with

an averment, that the testator was insane at tbe time of his death, and for along

time before ; and that if the deed was written and signed by him, it was so done

at a time when be was in a state of permanent insanity.

Now, it will be evident, upon this deduction, that, according as the evidence

may stand, the real issue of fact for the jury is, Whether, at the date when tha

codicil shall be taken to have been written and signed, whatever that may be, the

writer of it was in a state of insanity ; or whether, on tbe other band, either at

the date which it bears, if that be shown to be the right date, or at any date wkei

it may be proved to have been written and signed, or to have had a known exist

ence as so written and signed, the testator was of sound mind, and had not fallen

into the state of insanity averred. Though the thing might be expressed in different

words, this I understand to be in substance the issue of fact for the jury npon the

summons nnd recor<\
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But as it is tbougbt that there is or may be matter of lav involved in it requir- No. 114.

ioe direction from me, by which the jury must be guided, I shall not refuse to,.

, • , . • M«y 13—16,
speak more precisely to that point. 1815.

And, in the first place, I am decidedly of opinion that the deed is not null. On Wadde.1 v.

tie contrary, being holograph of the maker, it is by the settled law of Scotland ■twq.JIJ'

■ i.iiI or probative writ to very many effects, and perhaps to all effects, except that

it does not by itself prove its own date, where the date becomes material. Lord

Stair lays down this in various parts of his work :—" Holograph writs subscribed

ire nnqnestionably the strongest probation by writ, and least imitable. But if

they be not subscribed, they are understood to be incomplete acts, from which the

party hath resiled; yet if they be written in compt books, or upon authentic writs,

they are probative, and resiling is not presumed." '

" And if the testament be holograph, it is valid," 3, 8, 34. " There are certain

deeds or writings which are privileged, and will be held probative, though not

attested in terms of the statutes." He specifies bills of exchange, cautionary obli

gations, Sec, and then adds, " Holograph deeds have always been privileged, and

do not require to be attested in terms of the statutes." " Wills or codicils must

either be holograph or duly attested." *

Mr Erskine, in a passage referred to, but which was not fully read, holds the

itne doctrine :—" Sundry obligations even of the greatest importance are in so

if privileged that they have the support of law, though tbey be destitute of some

•f the solemnities which are essential to other deeds. 1st, Holograph deeds, i. e.

deeds written with the granter's own hand, are valid without witnesses, because

•ne's handwriting through a whole deed is harder to be counterfeited, and there*

•We less exposed to forgery, than the bare subscription of his name and surname.

! bis privilege is extended to obligations, the substantial* of which are written by

itegranter himself.—Stair, Jan. 23, 1675 ; Vans, (Diet. p. 16885 ;) See Forbes,

Nor.30, 1711, Creditors of Spot, (Diet. p. 16868.) Holograph writings ought

regularly to mention that they are written by the granter ; in which case they are

presumed holograph, unless the contrary be proved.—Durie, Dec. 9, 1635; Earl

Rothes, (Diet. p. 12606.) But though this should be neglected, a proof of holo-

F-ph will be admitted, either comparatione literarum, or by witnesses who saw

!se deed written and signed.—Forbes, June 11, 1711; Donaldson, (Diet. p.

11511.)" » Mr Erskirte then states the material exception to the general prin

ts*. " It is a rule that no holograph writing, without witnesses, can prove its

°*n date ; or, in other words, the date of a holograph deed is not proved barely

-7 the granter's assertion in the body of it that it was signed upon such a day ;

otherwise he might, when he is not controlled by witnesses, antedate writings, by

which his heirs might be cut off from the plea of deathbed, creditors-inhibitors

'mm the benefit of legal diligence, or a husband from the defence, that his wife

'•a'J granted the obligation sued upon after she was vestita viro. In questions,

"Xrefore, with the granter's husband, Durie, Jan. 20, 1636; Temple, (Diet.

h 12190;)—or his heir, Stair, June 24, 1681; Dow's, (Diet. p. 11477;)—or

treditor-inhibiter, Ibid. June 21, 1685; Braidy, (Diet. p. 12275;)—or arrester,

F»-ut., JoJy 22, 1708 ; Earl of Selkirk, (Diet. p. 4453,) the date of holograph

' 4 Stotr, 42, 6. 8 3 Stair, 4, 29. - 8 Ersk. 2, 22,

2 a
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M»v 13—16,

1845.

W.i.ldel v.

Waddels

Triutess.

No. 114. deed* must be supported aliunde by adminicles ; which adminicles mo-t be preg

nant where there is any suspicion of fraud."

The first part of this passage lays down the law clearly, that a holograph writ u

not null under the statutes, but is privileged and probative without the solemnities

required by them. The second part states the rule, that such a deed does not by

itself prove the date expressed in it, but that, where the date becomes material, it

must be supported by adminicles of other evidence. The case of deathbed ii the

material example. In the case of a deed by a wife before marriage, the holograph

writ was not found ineffectual generally, but only ineffectual against the husband,

unless the date should be supported as being before marriage, but with a reaena-

tion of the effect against the wife herself. The case of inhibition is also that of a

third party ; but it was held to be perfectly competent to prove the date at before

the inhibition. The case upon arrestment referred to was reversed in the Hon*

of Lords,1 the holograph writ being expressly sustained.

But the general principle, that holograph writs are not null under the statute),

is expressly laid down, and is implied in all the cases ; and the same is laid dowi

by Mackenzie,' and by Mr Bell 3 in various parts of his works. See also obaem-

tions of Lord Gillies in Smith against Mackay, January 27, 1835.

And it may just be observed, in practical illustration of this position, that when

there is no case of deathbed alleged, if there were also no averment of insanity—

that is, if it were admitted that William Waddel lived for years after executing

the deed in a state of perfect soundness of mind, and never was insane at all, there

could not be a question that this codicil would be perfectly effectual as a deed <

instructions to the testator's trustees, and could not be objected to on any ground

whatever.

It is only the averment of insanity which renders the date of this codicil of im

portance. But that averment, verified as it has been, does render the dale in

certain sense, and to a certain effect, of essential importance ; and when it is as,

undoubtedly the law is, that the holograph writ, though probative in other respects,

is not simply and by itself probative of its own date. There is, indeed, a 'erf

difficult question, which was gravely discussed among the Judges in the case sf

Suttie4—viz. whether in a case of alleged facility or insanity, if there were bo en-

dence respecting the date the one way or the other except the writing itself, tben

shall be an absolute presumption that it was written after that state of mind coa>

menced, or at the date which it bears, or at some date before the testator becam

incapable ; and the leaning of the opinions is strong in favour of the deed in audi

a case, though no decision or positive opinion was given.

I know not that it is necessary for me in the present case to resolve that dif£c°"

question ; because there is here a great deal of evidence, bearing on the qaealioa

of fact, whether this codicil was executed before Mr Waddel's state of inaiBity

commenced or not. I shall only observe, that I think there is a material difference

between the case of deathbed and that of insanity, though proved to exist at a

certain period. In the case of deathbed, there is a fixed period of sixty days, which

if a man does not survive after executing a deed concerning his heritage, the deed

1 See Robertson's Reports, p. 1.

3 Bell's Princ. $ 20, 2231, 2232, 4c.

3 Mackenzie, Vol. II. p. 311.

* Suttie r. Ross, Feb. 3,1886.
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is reducible by his beir, as done when he had no lawful power to make it; and No. 114.

nothing in the nature or circumstances of the deed can avail against that legal

presumption. But the man may have been perfectly sound in mind, and may have ls^

antedated a holograph writing, on purpose to avoid the effect of the known law ofWaddel t.

deathbed. In the case of insanity it is very different. A man may be insane^ *

before he dies, and yet it does not follow that be was insane all his life, or at any

particular time of his life. There is no fixed period upon which a legal presump

tion can be hung. If it be barely conceivable that a madman should execute a

holograph writing, perfectly clear, rational, and consistent in itself, and antedate it

in order to avoid the effect of his madness, (which it is not, surely, in serious legal

reasoning,) it is at least very improbable that he should fix upon a time precisely

tuitable for the business intended, and when he was perfectly sound irt mind, and

tbl all should be done in various successive writings in perfect consistency and

rationality. The great probability is, that be would fix upon a time when his

known insanity had begun. But remember that 1 am stating the point as in an

issue on the simple ground of insanity, without any case of fraud and circumven

tion, or undue influence, being libelled.

If, again, it were to be held that, if there is insanity at the time of death, or for

■me time before it, you must presume insanity at whatever time the holograph

rrit was executed, the result would be, in very many cases, that no holograph

tortii causa deed could stand. In a vast proportion of the individuals of the hu-

wa race, the mental faculties become impaired before death, especially in persons

if advanced age ; and the period of weakness or fatuity may be longer or shorter.

I there were a legal presumption in every case, that every holograph writ was

•tecnted after the state of weakness began, I know not how it is that so many

nch holograph deeds or codicils have been sustained, and have been allowed to

-tv most important interests to the parties. As Lord Gillies put it in the case

f Suttie,1 a man may make his will and lay it by in his repositories, and live for

"enty years after, and at last fall into a state of incapacity in the last months of

i* life—could we say that there is a legal presumption, without any evidence,

ut the deed was executed after be fell into that state ? I should have the same

esitation which other Judges have expressed, in delivering that as matter of law,

it were necessary in the present case. But I should be inclined to say that,

x>«gh the jury must be satisfied in regard to the date, to the effect of excluding

■•■ case of insanity, there may be presumptions of fact in the circumstances of the

w> taking the deed itself as it stands into view, sufficient to satisfy a jury upon -

»t point, without any direct evidence of the actual date, and without involving

B.v question of law at all. In short, if I were obliged to lay down the law in a .

foetal proposition, in the case supposed, I should Bay that I could not, on the

eband, hold that there is any such legal presumption against the deed as the

ursners maintain ; nor could I, on the other, say that there is no obligation on

* bolder of a holograph deed to bring such evidence as may satisfy a jury that

* deed was executed at a time when the granter had not fallen into the state of

unity which may be proved. I think that he is bound to satisfy the jury of that

' See Report of Case, February 3, 1838, (Shaw, Vol. XVI. ;) and particularly

statements of Lord Gillies and Lord Corehouse.—(Read to jury.)
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No. 1 14. fact ; but that, in the absence of any proof to the contrary, if he does lay More

them pregnant circumstances of real evidence, these, when combined with the d«te

n*4513_,6' exPresse*1 in tne <lee(J» wil1 ue sufficient to warrant a verdict against the ground of

Waddel r. reduction. At the same time it is certainly very remaikable, that not one case is

Waddel't t0 jjg f0„nd in the books, of a reduction of a holograph deed on the ground of

insanity having been sustained on the ratio of such a presumption existing in

the law, and that no institutional writer has laid it down that there is such a pre

sumption.

I think, however, that, in the state of the present case, this point does not pro

perly arise at all ; for, I must further observe, that, in the strictest case in whick

it is incumbent on the party benefited by a holograph writ to support, the daw of

it by evidence, so far as it is material, he is entitled to do so, not only by direct

evidence, but by facts and circumstances. Even in the case of deathbed when tint

is alleged, though he may not be able to bring witnesses who either saw the deed

written and signed, or saw it in a complete state more than sixty days before the

granter's death, he may yet prove the fact of its existence before that period, by

circumstances of real or written evidence. And I am of opinion, and so direct

vou, that, in this question of evidence, the deed itself, and the date expressed™

it, are not to be thrown out of consideration. The law is otherwise. Thoofi

the deed does not, by itself, prove the date, the rule is, not that it is to be uken

ns if there were no date expressed in it, but only that, at least in cases of uy

doubt, the date must be supported or adminiculated aliunde. The law is so sa

ted by Erskine in the very passage already quoted. It is so found in exprea

words in the case of Dow, referred to by him. In Professor More's Notes a

Stair,1 he states the law in the same manner, and particularly refers to a case it

Brown's Supplement, III., pp. 200, 201, in which another case to the same effect

is quoted, the rule being simply, that the date must be adminiculated in that cm

of deathbed.

But, even if it could be assumed as the rule that the deed should be taken H

if it had no date, I could not tell the jury that it would not be competent to pro«

the date as having been before deathbed, by circumstances drawn from the sub-

Btance of the deed itself and collateral matter ; for, in the case of Wemyss v.Hsji

reported June 5, 1821, on a point of form, the deed, though signed with wit

nesses, had no date at all ; and after thirty-nine years, when the writer and all tin

witnesses were dead, the heir-at-law brought a reduction upon deathbed, thinking

that the date could not be proved. But it was satisfactorily proved that the deed

had been in existence long before the period of deathbed, by means of facts embo

died in the deed itself, and collateral evidence applied to them.

After all, therefore, the question now to be decided is, Whether it is proved in

this case that the deed was executed either of the precise date which it bears,*

lit some time while the testator was yet of sonnd mind, or was in existence atsnr

fixed time before his insanity commenced ; or whether, on the contrary, it is pro

ved to have been executed after he had become insane ? This is a question to l*

determined by the jury upon the whole facts in evidence.

But it is to be carefully observed, that there is no case involved in this iss»«

upon an allegation of fraud and circumvention, or of undue influence employed t«

P. 31G.
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prwnre the execution of the codicil in the form in which it stands. From the No. 114.

natore of the case, no such allegation could well lie made. But, at any rate, there

is no such ground of reduction libelled in the summons, or set forth in the record, j^- '

And there is no plea to that effect. The case is simply on the defect of the deed Waddei v.

u not proving its own date, subject to all the law on that subject, conjoined with* "

[he averment of insanity during a long period before the testator's death, and

alleged to have existed at the time when the deed was actually executed.

It is very necessary for the jury to attend to this, in order that they may not

be misled by inferences attempted to be drawn from the evidence directed to a

perfectly different issue, the supposition of this deed having been obtained by frau

dulent artifices of Mr Henderson or some other person. There is no such case

raised by tbe summons and record, and it cannot be implied in the form of the .

iwie now under trial.

It may be proper also to observe, that we are not now trying any question con

cerning the deed executed of a very different date—27th February 1836—as to

which the summons and record are altogether different. The pursuers had endea

voured to mix the two cases together; but the Court refused to allow this, and

therefore, though there may be evidence led unavoidably which relates to the later

deed, it is our duty to attend to the distinction.

The question, then, is upon the evidence in regard to the essential issue, Whe

ther the deed—the codicil dated 3d January 1835 in issue, and nothing else—was

executed after tbe insanity of the deceased commenced.

His Lordship then read over his notes of the evidence, and commented upon it

it considerable length.

The Jury returned a verdict for the pursuers.

J. Cullin, W.S—Uori and Oi.mkam. W.S.—W. and J. Cook, W.S.—AgeiiU.



614 CASES DECIDED IN THE

SUMMER SESSION.

No. 115. ^RS Bell and Mrs Ramsay, (Miss Macintosh's next of Kin,) SoL~

Gen. Anderson—Shaw.

B^U v^Cheape. George Cheapb and John Macintosh, (her Trustees.)—Rutherford

—Penney.

Competing Claimants.

Testament—Legacy— Vesting— Condition—Conditional Institute— Competi

tion.—Legacy to A, his heirs, executors, or assignees, in the event of B, who lift-

rented the subject of it, dying without issue :—A predeceased B, having assigned

the legacy : B afterwards died without issue : in a competition between the execu

tor and assignee of A, the executor was preferred, in conformity with the opinion

of a majority of the whole Judges.

May 21, 1845. Miss Stair Primrose conveyed her whole heritage to trustees, with

a power of sale, and by relative deed directed them to pay certain lega-

Ld. Robeition. c'es> an(* after that to pay the annual produce of the residue to Susan

N- Buchanan during her life ; and in case she should marry and have a

child or children, to make payment of the residue itself to such child or

children, and to the issue of such of them as might be dead, such issue

succeeding to the share which would have belonged to their parents, it

in life ; but in the event of there being no child or children of Susan

Buchanan's body, and no issue of such child or children existing at the

time of her (Susan Buchanan's) death, the trustees were directed in that

event to pay and make over the said residue to " Mary Macintosh, her

heirs, executors, or assignees." This Mary Macintosh was the person to

whom Miss Primrose had conveyed her whole personal estate, and whom

she had appointed her executor.

Miss Primrose had, at various times, executed different deeds of settle

ment with reference to the trust. These are all narrated, and the mate

rial clauses quoted in the note of the Lord Ordinary. The admitted

result of the whole at the date of the testator's death in 1820, is given in

the preceding narrative.

Miss Macintosh died in 1828, (predeceasing Miss Buchanan,) leaving

a trust-settlement, whereby she, inter alia, conveyed to her trustees her

eventual interest in the residue of Miss Primrose's estate, then liferented

by Miss Buchanan.

Miss Buchanan was never married, and died in 1843; up to »k»c"

time she received the interest of the residue of the proceeds of the heri

tage, which the trustees had sold.
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On Miss Buchanan's death, the'residue liberated by her, being claimed No. 1 1.3.

both by Miss Macintosh's next of kin and by her trustees, Miss Prim-.. IT"!.,...
, . . ...... M»y 21, 1845.

roses trustees raised a multiplepomding. Bell t. cheap. .

The next of kin pleaded, in substance, that the legacy of the residue

to Miss Macintosh was conditional upon the death of Miss Buchanan

without children of her body, or their issue, being then alive ; that Miss

Macintosh having predeceased Miss Buchanan, and so died pendente con-

dilione, the legacy never vested in her, and consequently she could not

convey it; and the next of kin, as the legal executors, were entitled to

it as conditional institutes.1

The trustees eventually conceded that the legacy had never vested in

Miss Macintosh, and rested their claim solely on the plea that they were

Miss Macintosh's assignees to the legacy in question, and that assignees

were conditionally instituted as well as executors, and excluded them as

in all other cases.2

The Lord Ordinary pronounced the following interlocutor :—" Ha

ving heard parties' procurators on the claim for George Cheape and

William Macintosh, trustees and executors of the deceased Miss Mary

Macintosh, and also on the claim of Mrs Rosina Bell and Mrs Mary

Ramsay, heirs-at-law and next of kin of the said Mary Macintosh ; and

considered the closed record, with the various deeds produced and found

ed on, Ranks and prefers the said George Cheape and William Mackin

tosh, as trustees foresaid, in terms of their claim, to the whole fund in

medio, and decerns : Finds no expenses due to either party with respect

to the present competition ; and decerns." *

1 Clelland, June 15, 1839, (ante, Vol. I. p. 1031 ;) Provan, Jan. 14, 1840,

(ante, Vol. II. p. 298;) Johnston, June 9, 1840, (ante, Vol. II. p. 1038 ;) Thorn-

hill, Jan. 20, 1841, (ante, Vol. III. p. 394 ;) Burden, 1738, (Cr. and Stewart,

p. 214; 3 Ersk. 9, 9 ;) Buchanan, Feb. 12, 1830, (8 S. & D. 516 ;) Miller, 9 S.

& D. 295 ; 7 W. S. 1 ;) Henry, Feb. 19, 1824, (2 S. & D. p. 605 ;) Bell's Ulust.

II. 447 ; Hope, Feb. 17, 1807, (Diet. App. Legacy, No. 3 ;) Beaton, June 7,

1821, (3 Ersk. 5, 2.)

' Lawaon v. Stewart, 20th June 1827, (2 W. S. 625.)

* " Note.—By the original trust-disposition of Miss Stair Primrose, dated

the 8th of January 1803, she conveyed her whole property, both heritable and

moveable, to certain trustees, for the purpose of carrying into effect a settlement

"flier affairs, executed of the 6ame date. On the 30th November 1812, she con

fined the trust-disposition, but revoked the deed of settlement, and made a new

settlemeat, whereby, after providing various annuities and legacies, and leaving a

•urn of £1500 to her niece, Miss Susan Buchanan, she directed the residue to

he thus (lispoaed of:—' And with regard to the residue and reversion of my said

estate and effects, and prices and produce thereof, after payment of the several

annuities and legacies in the order before provided, I hereby direct and appoint

ray said trustees to make payment of the yearly interest or produce thereof to the

*id Susan Buchanan, during all the days of her life ; and, in case she shall marry,

»nd have a child or children, my said trustees are hereby directed to make pay

ment of the reversion itself, after the decease of the said Susan Buchanan, to such

child or children, and to the issue of such of them as may be dead, such issue suc

ceeding to the share which would have belonged to their parents if in life. But,
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No. 115. The next of kin reclaimed.

w ZTTo^, Counsel were heard on 21st June 1844, when the Court ordered cases
M»v 21, 1845. *

Bell v. Cheipe

in the event that there shall be no child or children of the hody of the said Susan

Buchanan, or their issue existing at her decease, then, and in that case, the said

reversion shall be divided into four equal parts, and shall be paid as follows; to

wit, one-fourth to the child or children of the said General George Cunnioghame,

or their issue ; another fourth to the child or children of the said Dr Charles Con-

gal ton, or their issue ; another fourth to the said James Clerk, and failing of him,

to the child or children of his body, or their issue ; and the remaining fourth to

the said James Walker, and failing of him, to the child or children of his body,

or their issue.' By this deed, there was left to Miss Mary Macintosh a legacy of

£1000 ; and by a codicil, dated the 10th of December 1812, the testatrix express

ed her gratitude to Miss Macintosh, and desired that this legacy shonld be paid

to her, and remain entirely her own, independent of any money she might hare

in her hands belonging to the testatrix.

" By a deed of alteration and additional settlement, dated the 21st of October

1817, proceeding on the narrative of the testatrix ' being deeply sensible of the

attachment which Miss Mary Macintosh ' had shown to her, and being desirous

' to testify my gratitude for the many obligations which I owe to her long-tried

friendship,' therefore she revoked the trust-deed in so far as it contained a con

veyance of her personal estate, and conveyed the whole of that estate in favour of

Miss Macintosh, whom she appointed < to be my executor and universal intro-

mitter with my said moveable estate and effects.' And, finally, with respect to

the residue of the heritage which was to be liferented by Miss Susan Bucbanan,

and to be divided, failing her or her children, or their issue, into four equal por

tions, as above stated, the deed contained this provision:—' And, lastly, I herebt

revoke and recal the direction and appointment made by me in the said deed of

settlement with regard to the disposal of the residue and reversion of my estate

falling under my said trust-disposition, and the prices and produce thereot, in the

event that there shall be no child or children of the hody of Miss Susan Buchanan,

my niece, daughter of the deceased Dr John Buchanan, physician in London, an!

no issue of such child or children existing at the time of the decease of the said

Susan Buchanan. And I hereby direct and appoint my said trustee, and the

trustee or trustees who may be assumed by him in the event aforesaid, to paj

over, dispone, or convey the said residue and reversion to the said Mary M»c-

intosh, her heirs, executors, or assignees ; and with and under the additions, vari

ations, and alterations herein expressed, I hereby ratify, approve, and homolo

gate the said deed of settlement executed by me in its whole heads, articles, and

tenor.'

" Miss Primrose died in the month of February 1820, and her surviving trustee

accepted and sold off the heritage. The residue was ascertained, and a deed of

ratification granted on the 20th of February 1824 by Miss Bnchanan and Miss

Macintosh. This deed proceeds on the narrative, that the trustee had sold off the

heritable property with their consent and approbation, fixes the balance in his

hands, and for their respective interests in the succession of Miss Primrose, ther

expressly ratify the whole trust-management,

" In the month of January 1828, Miss Macintosh died. It appeared that, in

the month of September 1818, she had executed a trust-disposition and settlement,

and, on the 31st of January 1824, a deed of alteration and additional deed of set

tlement, in which, on the express narrative of her right to the reversion of M ■•

Primrose's estate, still liferented by Miss Buchanan, she conveyed this interest to

her trustees for certain purposes. Miss Buchanan survived Miss Macintosh, hot

died unmarried on the day of 1843. The present multiplepoindinj

was then instituted for the purpose of adjusting the rights of all concerned in the

ascertained residue of Miss Primrose's estate. The competing parties are tbf

trust-assignees of Miss Macintosh on the one hand, and on the other, ber beirs-at
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to be given in, and laid, with the other papers, before all the Judges, for No. 115.

°PiDi0n- M,y^Tl84o.. Hell t. Cheape.

W and next of kin. These last contend, that, under the settlement of Miss

I'fimrose, no right to the residue of the heritable property vested in Mary Mac

intosh, seeing that she predeceased Susan Buchanan, the liferentrix, and that the

hfirs of Mary Macintosh, or her next of kin, as executors, are entitled as condi

tional institutes to take the residue which vested in them on Susan Buchanan's

'leadi, and to exclude the executors-nominate or trust-assignees of Mary Macin-

\o-h. The Lord Ordinary has preferred the trustees of Mary Macintosh, and

Rnstained her right to make a settlement of the residue of the heritage left to her

by Miss Primrose on the failure of Miss Buchanan without issue. His grounds

»re these :—

" 1st, This is clearly a question of intention, and that intention is to be gathered

from the whole import and structure of Miss Primrose's final and subsisting settle

ments in favour of Mary Macintosh. In the recent cases on this subject, this

principle is distinctly acknowledged and clearly brought out. Now, Miss Macin

tosh was in the first place named the executrix and residuary legatee of Miss

Primrose as to all her movable property. In the second place, as to the residue

of the heritable property, the trustees were directed, in the event of Susan Buchanan

dying without issue, ' to pay over, dispone, or convey the said residue and rever

sion to the said Mary Macintosh, her heirs, executors, or assignees.' She was,

therefore, the persona pradilecta, and was substituted in place of the parties who

"'ere to receive the residue as divided into four shares under the deed of 30th

November 1812.

" 2d, Mary Macintosh was not called to the succession in respect of any rela

tionship to the testatrix, but on the special ground of favours conferred by herself

personally ; and after her there is no destination over, as it is termed, or ulterior

substitution. This, although by no means per se conclusive, is always a circum-

siance of great importance in ascertaining the intention, which, as already stated,

is the regula regulam in all cases of this description.

"3d, Neither is the destination to Mary Macintosh, and to her child or chil

dren, as in that to the children of the four parties originally called in the deed of

November 1812, to the succession after Susan Buchanan and her issue. Nor is

it a destination to an individual and the children of any particular marriage, as in

the recent case of Wright v. Fraser, 16th November 1843, (Bell's Rep. Vol. VI.

(■• 78;) nor to a party and her executors, or next of kin, as in the case of Lawson

■New-arts, 20th June 1827, (Wilson and Shaw, Vol. II. p. 625.) But, gene-

"Uy, it is a destination to Mary Macintosh, her heirs, executors, or assignees.

She nag unmarried. She was to receive the whole movable succession, to be at

Iter own disposal ; and the residue of the heritage was surely intended to be in the

tame situation, subject to the liferent of Susan Buchanan, and defeasible, no doubt,

if she should leave issue. The testatrix could not have had in view the heirs-at-

1*", or executors of Mary Macintosh, being her next of kin, in contradistinction,

wd in preference to her executors-nominate or assignees. This is plain, because

*t>e expressly says that the residue is to go to Mary Macintosh, and her heirs,

executors, or assignees, without distinction or limitation. Mary Macintosh sur

ged the testatrix ; and although it he true that she predeceased the liferentrix,

»id that her right, as well as that of her heirs or assignees, was defeasible in the

"ent of there being issue of the body of Susan Buchanan, yet, under the tprms

of »uch a general destination, she surely was entitled, during the lifetime of Miss

Buchanan, to grant an assignation of her eventual right, which, by her surviving

the testatrix, had vested in the trustees for her behoof. The use of the expres

sion assignees, in a deliberate deed of this description, prepared by a conveyancer

of knowledge and experience, cannot be overlooked. Indeed it is a known rule

of construction, that effect must be given, if possible, to all the terms employed

in i legal inurnment, all of which must be looked to in ascertaining the intention
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No. 115. The following opinions were returned :—

!?*? 21. '84S. Lord Justice-Clerk.—In the consideration of this case, the strong inclina-

Betl t. Chespe. ... . .

tion of the mind is to concur in the judgment of the Lord Ordinary, and to take

the view which makes of the most value to the late Miss Macintosh (the lady

so highly and specially preferred by the settlements of the deceased) this parti

cular bequest of the residue of the estate under the management of the trustees.

But this is a separate bequest, unconnected in form or expression, or the execu

tion it is to receive, with the other provisions in favour of Miss Mary Marin-

i tosh, and relates to different property. The indications of general intention to be

collected from the rest of the deed, and which in so strong a manner point out

Miss Macintosh as the persona preedilecla in the testamentary arrangements of

the deceased, do not occur in the part of the deed, or in regard to the bequest, on

which this competition arises ; and the provision itself as to the residue stands

wholly unconnected with the other parts of the settlement. If this provision had

been of the same character as the others, intended to take effect (according to one

construction) at the same time, and capable of being connected with the others,

as a part of the same plan of settlement, receiving execution as to all its parts in

one way by the construction which general intention favoured, then the means of

interpretation afforded by the evidence of preference would be most legitimately

used and irresistibly strong.

But this is a separate, special bequest, having no dependence upon the rest oi

of the granter. But it seems far more reasonable to hold that the conveyance,

extending to the assignees of Mary Macintosh, was to be effectual in favour of

such persons as she should assign to her eventual right, than to be limited to

assignees, whose right was merely to be constituted after she had obtained full

right to the residue, and when of course it was quite unnecessary to declare that

her assignees were to succeed, as in that event they would take as matter of course,

without anv proviso in the original deed of conveyance.

" 4th, This is not a question as to lapsed legacy. The parties are agreed that

the destination of the residue was effectual, and the question is argued as to whe

ther it vested in Mary Macintosh, or rather in the trustees for her behoof, so as

to enable her assignees or executors-nominate to take in place of her next of kin.

The case cannot be determined, as it was at last chiefly maintained on the part of

the next of kin, on the authority of the case of Graham v. Hope, 17th February

1807, (Morison voce Legacy, Appendix, No. 8,) because, in that case, the legacy

to the party and his assignees never vested in him, he having predeceased the

testator. Mary Macintosh, in this case, however, survived Miss Primrose, and

only predeceased the liferent ii.v.

" 5th, In conclusion, the Lord Ordinary cannot help observing, that the nebf

of Mary Macintosh was treated as a vested interest by all the parties, (as tbe deed

of ratification shows ;) and although, unquestionably, this cannot in any degree

affect the question as to the intention of Miss Primrose, on which the case nwst

be determined, it is satisfactory to find that the conclusion which the Lord Ordi

nary thinks ought legally to be drawn on this head is not inconsistent with what

the trustee, and those acting in regard to the administration of this succession,

held to be the true meaning of the settlement. The Lord Ordinary has gone orer

the various recent cases on this head, but has found none expressly in point ; and,

indeed, wherever the matter resolves into a pure question of intention, the it*&

of the testatrix must form fhe law of the case. Of course, it is more for tbe sake

of analogy than of authoritative determination, that, in general, cases can be found

to guide the Court on such a subject."
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the deed—framed on a different plan, as it interposes another party as preferred No. 115.

to Miss Macintosh, in regard to the residue—is to be executed at a different time, gTTpiA

and cannot be made, on any construction of it, equivalent, in the form of direct u.U y, Cheap*.

benefit, to the other provisions in favour of Miss Mary Macintosh.

I fear, therefore, that the reference to the other parts of the deeds in favour of

Miss Mary Macintosh, rather raises a conjecture as to what her wishes might

have been, than affords materials for construing the terms of this particular be

quest.

The first provision as to the residue is contained in the deed of 1812, and

this clause must be looked to in the first instance, for the latter provision in the

subsequent deed is introduced in the form only of an alteration on the former.

By the provision in the deed of 1812, Miss Primrose directs her trustees, as to

the residue of her estate, to make payment of the yearly interest or produce thereof

to her niece, Susan Buchanan, during all the days of her life ; and in case she

shall marry and have a child or children, the trustees are hereby directed to make

payment of the reversion itself, after the decease of the said Susan Buchanan, to

such child or children, and to the issue of such of them as may be dead—such

issue succeeding to their parents' share. But in the event that there shall be no

child or children of the body of the said Susan Buchanan, or their issue, existing

at her decease, then and in that case the said reversion shall be divided into four

quid parts, and paid as follows, &c, to two classes of persons, and two persons

md their issue.

This is the form of the subsequent provision also, for there is only a change as

the ultimate direction substituted by the deed of 1817.

I think it is clear that the legacies of these four equal parts were conditional

legacies—conditioned expressly on there being no children, or their issue, of the said

Susan Buchanan existing at her death—conditioned in substance, for it has no effect

until the condition takes effect, but further conditioned also in form and direction

to the trustees. The residue is of course held by trustees. But then it is to be

"^served—and this is not immaterial in the construction of such clauses—that it

is rested in them by the general conveyance to trustees, and not by the terms of

the clause as to the residue, so that the vesting in the trustees is not connected

»ith the particular interests or benefits created by the deed ; as, for instance, the

residue is not conveyed to them in trust, nor is it said that they are to hold the

residue for Susan Buchanan in liferent, and her children in fee ; whom failing, for

Mary Macintosh in fee. The intended benefit for Mary Macintosh is brought in

only as a direction or appointment on the trustees to pay it over in a certain event

>fter the lifetime of another party, to whom they are to pay the interest and pro

ceeds of the residue. Hence the creation of the trust is not dependent on or con

nected with the intended benefits, so as to make a fee in trust for Mary Macintosh

necessary by the structure of the deed for the fiduciary fee in the trustees.

Then, by the deed of 1817, the testatrix revokes " the direction and appoint

ment made by me in the said deed of settlement, with regard to the disposal of the

residue and reversion of my estate fulling under my said trust-disposition, and the

prices and produce thereof, in the event that there shall be no child or children of

the body of Miss Susan Buchanan, my niece, daughter of," &c, and " no issue of

such child or children existing at the time ofthe decease of the said Susan Buchanan."

And then it proceeds with another direction substituted for that event—" And

1 hereby direct and appoint my said trustees, and the trustee or trustees who mav

'e assumed hv them, in the event foresaid, to pay over, dispone, or convey the
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No. 115. said residue and reversion to the said Mary Macintosh, her heirs, executors, or

assignees, and with and under the additions, variations, and alterations herein ex-

B*U » Ch De Pressed> I hereby ratify, approve, and homologate the said deed of settlement exe

cuted by me in its whole heads, articles, and tenor."

1. This is a separate distinct bequest, in no degree connected with the remainder

of the deed, and in execution and effect not affected thereby.

2. It is a direction or bequest conditioned expressly on a certain event—that at

the death of Miss Susan Buchanan, there shall be no child of hers, or issue of any

such child existing.

I think this is a conditional legacy, and that no interest vested in Miss Mary

Macintosh during the lifetime of Susan Buchanan capable of being transmitted by

assignation.

No facts are stated to raise even the belief that Miss Susan Buchanan was put

child-bearing, or that Miss Primrose must have taken Miss Susan Buchanan to be

past child-bearing, at the date of either deed. And if such enquiry were at all rele

vant, it is not likely that such could be her conviction, Miss Buchanan being her

niece, and having survived till 1843. But any such enquiry is quite irrelevant,

in my opinion, by the law of Scotland, in such a question as the present. It

might lead to the extraordinary result, that the legacy might not vest for the first

ten or fifteen years after a testator's death, and gradually become vested by the

result of a physico-medical enquiry, which would he without precedent.

I must take the condition stated in the deed as one created and established l>y

the testatrix—on which the bequest must depend—and therefore not capable of

being superseded by extraneous and subsequent facts, as to the probability of the

condition being purified or not. The only legal period for ascertaining whether

the direction to the trustees to pay over the residue to Miss Mary Macintosh, her

heirs, executors, or assignees, shall take effect, is the event, that at the time of

the decease of Miss Susan Buchanan, there shall be no child of the latter, or issne

of any child existing. Until that event shall occur, the deed stands with that

condition in it—viz., that it is in that event only that the direction obtains and

takes effect.

If the legacy is conditional, then I think it necessarily follows that it did no!

vest, so as to be capable of being transmitted by assignation.

A view has been stated to this effect, viz., that on the death of Miss Susau Bo-

chanaD, the assignees of Miss Macintosh then present themselves for payment, anil

may appear as conditional institutes, and entitled to take, in their own right, as mncb

as her next of kin ; and that their right in no degree is derived from Miss Mary

Macintosh, but rests on the deed itself. I think this view of the case does not rest

on any solid ground. It was urged in Hope v. Graham, and expressly rejected by

President Campbell. The character of assignees is obtained exclusively by the

act and deed of Miss Macintosh, and from her act and deed alone, aud therefore

the question must be resolved by the enquiry whether Miss Macintosh cooM

transmit or convey the right by assignation. If she could not assign, her assignee

cannot claim. The mere addition of the term assignees to heirs and executor*

will not of itself bestow a right to assign, if the character of the bequest, as it fc

given by the testatrix, excludes the power to assign before the event occurs which

is to decide whether the party is to take at all.

Upon this point the authorities, which have been brought forward (as stated i"

the cases) since the date of the Lord Ordinary's interlocutor, and were not quoied

to his Lordship, appear to me to be conclusive.
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The case of Bnrden v. Smith (Craigie and Stewart's Reports, p. 214) is a very No. 115.

weighty authority, and is directly in point. The case had been considered in the " "

House of Lords with great discrimination as to the principles of Scotch law, for Bel', v cheatm.

the part of the judgment as to the legitim corrected a very great mistake in the

interlocutors of the Court of Session, and the other distinct branch of the case

receives thereby higher authority. I can find no distinction between the present

and that case. As Lord Glenlee says, in Downie v. Buchanan, February 12, 1830,

in explaining the principle of judgment in Burden v. Smith—" Till the existence

of the condition, there is no vested right which can be conveyed."1

The case of Hope v. Graham, February 17, 1807, is also directly in point, and

an authority of great weight. It was first found in that case that the legacy did

not lapse ; and that point having been fixed in the cause, the competition which

arose on that footing seems to me to involve the very same question which has

arisen in this case. The notes of the opinion of President Campbell appear to

exhaust the question.

I am of opinion, " that it is the heir designativi that gets the legacy. General

Hope (Miss Macintosh) had nothing that he could settle.''

Lord Moncreiff, Cuninghame, and W006.—We concur in the opinion of

the Lord Justice-Clerk.

Lord Murray.—I concur in all the views of this case which have been stated

by the Lord Justice-Clerk.

Lord Cockburn.—Neither this case, nor any other case of the kind, depends

on the intention of the testator, unless with this qualification, viz. that there can

he no evidence of intention, except the words used, and these construed legally.

It is idle to speculate about intention, as deducible, like an ordinary fact, from

general circumstances.

In reference to such circumstances, if they were applicable to the present ques

tion, much might be said on both sides. My belief is, that if the exact point that

has arisen could be now put to Miss Primrose, she would be obliged to acknow

ledge that it had never occurred to her ; and that therefore, whatever, after the

matter was explained to her, she might wish to add to her settlement, she, at the

period of its execution, had no intention about an occurrence of which she had no

thought.

But all these conjectures are useless. She hns died, leaving her meaning to be

gathered by the law out of her now unalterable language. Whatever gratitude

■he had towards Miss Macintosh, she must be held to have intended to evince it

wlely by what her settlement, legally read, gives.

Now, the law has declared, that no legatee can assign as his a legacy, which,

from its never vesting in him, was not his ; except in the special case in which

soth a peculiar power is positively given. I am of opinion that no such power is

given here. I see no trace of it whatever. This being held, the two cases of

Burden and of Hope (and others might be mentioned if they were required) are

solemn decisions on the precise point now before us. Considering the importance

°f getting any rule on this subject fixed, I am very averse to be refined out of

these well-considered authorities.

1 8 Shaw, 51G.
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No. 1 15. I therefore think that the interlocutor of the Lord Ordinary should be altered,

and Mrs Bell and Mrs Ramsay preferred.

B«Ut. Cbeape. Lord Ivory I arrive at the same conclusion with the Lord Justice-Clerk.

I am of opinion, 1. That the residuary bequest "to the said Mary Macintosh,

her heirs, executors, or assignees," was a conditional bequest. 2. That the nature

of this condition was, that the bequest should take effect, only " in the event that

there shall be no child or children of the body of the said Susan Buchanan, or

their issue, existing at her (Miss Buchanan's) decease ;" and hence, that there

could be no vested right in any one prior to Miss Buchanan's decease, 3. That

Miss Macintosh having predeceased Miss Buchanan, the bequest consequently

never vested in her. 4. That not having so vested, she could not assign, or in

any way transmit to others, what did not belong to herself. And 5. That in this

situation the bequest came to vest, for the first time upon Miss Buchanan's decease,

in the executors (♦'. e. not the hceredes facti, but the legal heirs in mobilibus, or

next of kin) of Miss Macintosh—and that it did so, not by force of any right

transmitted to them through her—but directly in their own right, and by force of

the original bequest itself;—they being called (though no doubt designative u

executors, yet truly) as conditional institutes, in the event of Miss Macintosh's

predeceasing, as actually happened, the existence of the condition, upon which the

whole operation and taking effect of the bequest depended.

I think there can be no question as to the soundness or sufficiency of the general

grounds here stated—and it would not be difficult to support them by reference to

authorities—though I doubt whether either the case of Burden v. Smith, or of

Hope v. Graham, have that direct and express bearing upon the question which

has been supposed.

I have carefully studied the pleadings (so far as still extant) in the case of

Burden, and rather think that the decision there did not turn, either in this Court

or in the House of Lords, upon the doctrine of conditional legacy. Burden (the

husband) had there made two provisions, both of them conditional, in favour of

his wife, "her heirs and assignees whatsoever;" the first, in an antenuptial coo-

tract between the spouses, which of course was onerous ; the second, in a subse

quent deed of obligation executed pending the marriage, which, on the contrary,

was purely voluntary and gratuitous. As to both, the question arose, whether t

deed of assignation executed by the wife, who had survived her husband, but pre

deceased the purification of the condition, was valid to carry them to her assignee.

And, as regards the marriage-contract provision, it is clear that the judgment, both

here (interlocutor, 19th February) and in the House of Lords (where it wis

affirmed) supported the deed, upon the express ground that the wife " was >

creditor," and therefore vested (though but conditionally) from the very moment

of contraction, in the whole right of debt, such as it was—a principle nowise

applicable to the present case, but depending on the recognised distinction at to

vesting, between the cases of obligation and legacy, agreeably to the brocard : " I*

cui sub conditione legatum est, pendente conditione, non est creditor, sed tunc

quum extiterit conditio. Quamvis eum qui stipulatus est sub conditione, placet

etiam, pendente conditione, creditorem esse." (L. 42, De oblig. et Action.) As

regards the voluntary provision, again, I am satisfied that the judgment of this

Court (which also supported the wife's assignation) proceeded on the same grounds;

distinguishing it, that is to say, from the case of legacy, and treating it (inter-
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locator of 19th June) as a "conditional obligation" or "debt," "whereof the No. 115.

condition had not then existed." This was reversed by the House of Lords ; and j. 21_1845.

unfortunately it does not appear on what precise ratio. But taking the judgment jjeu v. Cheape.

is a whole, I should hardly think it safe to hold, that it was intended either to

deal with the provision as a matter of legacy, or to decide one way or other as to

a legatee's power, where the legacy is conditional, of assigning pendente conditions.

Meed, it does not appear to me, that the distinction in this respect between a

conditional debt, as being so assignable—and a conditional legacy, as not being so—

ra ever seriously made a point of controversy between the parties. And the

ultimate judgment is sufficiently borne out upon a different ground, without any

necessity for touching on that doctrine. For the obligation of the husband in this

second deed being purely gratuitous, it could not be set up either in the wife's

person, or in that of her assignee, in competition with the onerous provisions

which the marriage-contract of both spouses bad settled on the children of the

marriage. Now, the House of Lords decided (adding herein to the judgment of

this Court) that " the children of the marriage were entitled "—the wife's assignee

tailing one-half in her right—" to the other half of the said 7000 merks, and also

to the other half of the conquest ;" and they further " declared, that the said

children were entitled to a legitim ;" and, with these alterations, they " remitted

to the said Lords of Session to proceed accordingly." That is to say, as I read

the whole matter, the House of Lords fixed the rights of parties upon principles,

which, if tbey exhausted the entire succession of the husband as belonging to

parties who held the character of creditors, excluded altogether from operation the

gratuitous deed of obligation, and consequently all transmitted right under it in

toe person of the wife's assignee ; and which, even if they did not prima fronte

thus exhaust the entire succession, at all events opened the question, whether, and

to what extent, any portion would be left over for distribution on other grounds—

to which effect the cause was accordingly remitted, that necessary enquiry might

be nude.

If I am right in this view of the case of Burden, it really has no bearing upon

the present question as a direct authority. And the case of Hope v. Graham

»Unds, 1 am afraid, in a situation little more favourable. For, as Lord Robertson

has observed, it is a material feature of that case, viewed in its bearing on the

present, that the primary legatee predeceased the testator ; and of course, such

being the case, his testamentary deed could carry no right whatever to, and confer

no power or faculty upon, the party, which was capable of enjoyment or exercise

pending the testator's lifetime.

Thus far, however, both cases may be considered as not without importance.

For Hope v. Graham may be taken as fixing, in concurrence with the doctrine of

■ r.-kine, that the legal meaning and effect of the word " assignees," where it

occurs in deeds of bequest, is none other than that which belongs to it when it

ocean in deeds of conveyance. And as to Burden v. Smith, again, if I am right

m holding that both parties were agreed, that a conditional legacy is to be expressly

distinguished from a conditional obligation, in this—that (contrary to what takes

plus in regard to an obligation) the legacy does not vest, and so is not assignable

pndente condilione—it would seem to show that no one had at that time even

thought of calling in question the doctrine which regulates the present case :—

And if I am wrong in my reading of that case, and the true reading on the other

hand be as assumed by Lord Glenlee in Buchanan, 12th February 1830, (riz. that
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No. 115. the ultimate judgment in the House of Lords proceeded on the principle, "that a

legacy, declared to be payable to a party, his heirs and assignees, in the event of

Bell v Cheape 'wo children dying before majority or marriage, did not lapse—neither did it vest

to the effect of being carried by the marriage-contract of the legatee,") the case of

Burden would come really to be a direct precedent on the important point in

question.

After all, I doubt much whether the true state of the present question will be

found, when duly considered, to turn upon any difficulty as to the legacy'* hating

actually vested in the person of Miss Macintosh. For if it had so vested, her

right in it might have been carried off in her lifetime by the diligence of ber

creditors, just as readily as it could have been conveyed by deed to ber voluntary

assignees. Now, I do not understand this to be maintained. On the contrary,

auch an argument would be incompatible with the doctrine, that even the assignees

themselves fall here to take in the character of conditional institutes. If the

legacy once vested in Miss Macintosh, all conditional institution must from that

moment have flown off. The deed of the testator, and the destination therein

contained, would in such case no longer have been operative. On the contrary,

indeed, its destination would already have taken effect, and become exhausted, by

the vesting in the primary legatee. I do not understand the Lord Ordinary to

have given any countenance to such a view of the case. And yet, unless there

was vesting to this effect, it is not easy to see how there can have been vesting, in

the ordinary sense, to any effect whatever.

I conclude, therefore, that there was no proper vesting in the person of Miss

Macintosh ; and if there was no vesting, then I equally conclude that she could

not transmit to others, by assignation or other deed of conveyance, what she had

not in herself to convey.

Beyond this, there is, in my view of the matter, nothing requisite for the de

cision of this cause. But I rather think that the true gist of the question, as it

has been latterly put, does not lie here, but involves a proposition of a, different

kind ; and accordingly, as I understand, the chief ground of argument that bat

influenced the Lord Ordinary is—not that the legacy vested in Miss Macintosh,

or that she could, as a consequence of such vesting, dispose of the legacy as a

property—(though but conditionally)—of her own ; but that, on the whole mat

ter, there is evidence of the testator's intention to confer upon her a power or

faculty of appointment over the legacy, whereby on the very opposite assump

tion —namely, that she herself had not attained, and might never attain, right

on her own person—she was yet to be entitled to direct who should take in ber

stead, supposing that she failed pendente conditione, and while as yet the legacy

had, properly speaking, vested in no one. Now, that such a power of appoint

ment might have been given, needs not be disputed. But I read the deed in vain

to find evidence of its having actually been given. And certainly such a power

of modifying, and engrafting on, the testator's own destination, a destination at

the will of another, is not to be presumed. The only circumstance, indeed, at

all relied upon to this effect is the introduction of the word " assignees." But I

cannot hold that sufficient. Indeed, so to construe that word would, in my opi

nion, be to overrule all practice and authority. Its true import and operation ia

given by Erskine, and confirmed by Hope v. Graham. And as to the observa

tion, that snch a con»-tniction (by depriving the word of all effect beyond what

would at any rare belong to the grant, even were it not employed) substantial';
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Wuces the expression to a mere unmeaning surplusage, it is really not more ap- No. 1 15.

jfioble in the case of the deed now under consideration, than it would be in that oT~iaj

idf other deed whatsoever, the introduction of the word " assignees" being in j}eji v. cheap*.

"■.ase necessary in order to confer the power of assignment, where the party is

' w rate in the full right of the subject. I know of no case, accordingly, where

Hroduction of the word was held to confer a faculty or power, apart from

lis: attaches naturally to an actual property in the subject. And, as regards the

preeni deed more especially, there certainly are not two things given by it.

iW is not given, for example—in one event, (viz. Miss Macintosh's survivance

if the condition,) the legacy—and in another, (viz. her predecease of the same

ffli'lition,) the faculty of appointment, apart from the legacy. The clause of be-

(ttst is to take effect once and for all, as regards every case that could happen.

■irilM it is intended by it then to give is the legacy it>elf, and the legacy only,

ior is there any provision made for the case of the legacy's not taking effect in

I Macintosh as the legatee. All that is done is this :—If she succeed to the

- ;., she has in that event both the legacy and the right of assignment. If she

t not so succeed, she is in that event neither to have the legacy, nor the power

directing-, bv assignment or otherwise, who else shall have it.

liOHD Medwyn.—If I could go on the intention of the testatrix alone, I would

p no difficulty in disposing of this case ; for, considering the terms of affection

J gratitude used by her towards Miss Macintosh, it is plain that Miss Primrose

• 'he bequest, if it took effect at all, to be the most ample in her favour ;

• I mo persuaded, if she had been asked whether she meant Miss Macintosh to

tiie power of conveying it from her heirs to a more favoured party, she would

lid, Yes ; and I think the bequest of the residue affords proof of the increas-

»our she had for her friend, and of the benefit she wished her to reap from

But we must see if this intention has been properly given effect to. And

I be necessary that the bequest should vest in Miss Macintosh before she

«*ign it, I am afraid I cannot hold that it ever vested in her, as she did not

five Miss Buchanan. But then we must attend to the terms of the bequest ;

id not lapse in consequence of the destination " to heirs, executors, and assig-

And the question is between the heirs in mobilibus of Miss Macintosh,

her trustees or assignees. Now, I think that Miss Primrose might have car-

lout her intention of making as ample a bequest in favour of her friend as

«Ue, by conferring upon her expressly the power to assign her interest, even

lugb. it might never vest in her, nay, might never take effect at all. I see

ting to prevent such a condition being adjected to a bequest of a residue, and

Macintosh plainly thought she had this power. But is it very different when

bequest is expressly given to her and her assignees ? Under a bequest to A,

leirsand executors, although A does not survive, and it never vests in him, his

tutors would take as conditional institutes, of course taking nothing through

Then, if the bequest be to heirs, executors, and assignees, why should not the

jnee take also as a conditional institute, if A has nominated an assignee ? He

s not take through A, but in virtue of the testator's deed, just as much as the

rotors do. In this latter case, the law points out the parties who are to take,

tt vrho are the next of kin when the legacy opens, and not those who were so

he death of the legatee. In the case of the assignee, he is pointed out or named

the legatee, but still takes under the deed of the testator, just as the executors

 

2 it
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No. 115. do ; the law naming in the one case, and the legatee in the other. Now, in th

■ present case, Miss Macintosh has specially conveyed her interest, and yet 1 i

Bell v. Cheape. not see tna,; properly the assignee lakes any thing more through Miss Macintos!

than her executors would do ; and, therefore, I do not see the necessity of th

bequest vesting to enable her to carry out the intention of the testatrix, that si

migbt assign it. If it vested, there was no occasion for inserting the term assij

nees. It can be only necessary where it does not vest.

At the same time I see the difficulty which attends this view, from the caws

Burden and Hope ; especially if we are to hold what Erskine says about a co

veyance to heirs, executors, and assignees to be correct, that the addition of i

signees are mere words of style, inferring the completeness of the grant rati

than a substantive authority to assign. But I hesitate to hold this in the caw

a special conveyance of a sum of money, and in the present state of our law.

think the term assignees, in such a deed as this, has a more appropriate mead

than when first used in a bond for borrowed money. But, be this as it may

the case of Burden imports what Lord Glenlee conceived, and if Lord Presidl

Campbell's opinion in the case of Hope be correctly applicable to the pi

case—for there the legatee did not survive the testator, and the assignsl

therefore, was not specially of the legacy as it is here—then 1 must be compel

to hold that, as the bequest did not vest in Miss Macintosh, sbe could

assign it.

Lord Robertson.—I have very anxiously reconsidered this case, and altoM

from the great weight of authority against me, I cannot feel the smallest a

dence in the opinion which I have ventured to express, I am unable to com

any conclusion different from that to which my interlocutor gave effect,

admitted on all hands that the question is one of intention, and of course

essential to look minutely to the expressions used by the testatrix, more i

cially in the bequest immediately in question, and although attentively, y*i

bordinately, to the decisions which have regulated similar cases. Two are r!

red to as decisive of the present case—one of Burden v. Smith, in the Hori

Lords in 1788, and one in this Court, Hope v. Graham, in 1807. But *»

feel the force of these decisions, I do not think them conclusive ; and, supei

consideration of them in the mean time, I shall deal, in the first place, *>

matter as an open question. It is of the utmost importance to analyse dti

the settlement of Miss Primrose, attending specially to the terms of the

ance of the residue in question, which is merely a movable right, and as to

the competition is between the assignees or executors-nominate of Mw

Macintosh, a beneficiary under the settlement, and her next of kin only,

with any party otherwise having right from the testatrix.

Miss Primrose first, in 1803, conveyed her whole property to trustees, w)

she nominated her executors, for the purpose of giving effect to a settlement

cuted of the same date, or to any other she migbt execute. In 1812 she rH

this deed, and made a new deed of settlement— 1st, For payment of «

2d, Of certain annuities, including one of £60 to her niece, Susan Bocbas

3dly, When the annuities ceased, and a fund could be appropriated for the porjl

then for certain legacies to Mrs Cuninghame in liferent, and her children mm

ton in fee ; to Mrs Congalton in liferent, and her children and grandchildre

fee, in such proportions as Mrs Congalton, or failing her, Mary Macintosh. sk<
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direct; and then to various other individuals, including £1000 to the said Mary No. 115.

Macintosh personally ; 4tbly, A sum of £1500 to the said Susan Buchanan, " her

.. ' ' . '„ . , . , , •.. M»y21. 1845.
bars, executors, or assignees, on payment of which sum the annuity to her wasBfu v rjbe»u«.

to cease; otbly, Certain postponed annuities and legacies; Lastly, The residue

ns disposed of by a direction to the trustees, " to make payment of the yearly

interest or produce thereof to the said Susan Buchanan during all the days of her

life ; and in case she shall marry and have a child or children, my said trustees are

hereby directed to make payment of the reversion itself, after the decease of the

aid Susan Buchanan, to such child or children, and to the issue of such of them

as may be dead, such issue succeeding to the share which would have belonged to

their parents if in life : But in the event that there shall be no child or children

of the body of the said Susan Buchanan, or their issue, existing at her decease,

then and in that case the said reversion shall be divided into four equal parts, and

shall be paid as follows :—to wit, one fourth to the child or children of the said

General George Cuninghame, or their issue," and the other three-fourths, in like

manner, to the children of parties named, and their issue.

It is most important to observe, that there is in this disposal of the residue no

mention of the assignees either of Susan Buchanan, or of any of the other parties

naaied after her. In December 1812, there is a codicil expressing strongly grati

tude to Miss Macintosh, discharging any claim which the testatrix might have

•gainst her, and declaring her legacy of £1000 free.

Finally, in 1817, there is the important deed of alteration, expressive in still

itronger terms of the gratitude and attachment of the testatrix to Miss Macintosh,

reioking the trust-deed in so far as regards movable property, and conveying

!. the whole " to the said Mary Macintosh, her heirs, executors, or assignees," and

; aominating her to be executrix. Next follows a revocation of certain legacies,

and a new bequest in favour of Miss Jane Cuninghame " in liferent, and so long

as she shall continue unmarried, and to her sister and nephew after named, in fee,

af the sum of £600 ; and upon the marriage or decease of the said Jane Cuning-

thune I appoint the said sum of £600 to be divided as follows, viz. £300 thereof

to the said Jane Cuninghame, or her heirs, executors, or assignees ; the sum of

£200 to Mrs Charlotte Cuninghame, and her heirs, executors, or assignees ; and

the remaining sum of £100 to Stair Scott, and his heirs, executors, or assignees."

Here again, in certain cases, assignees are specially named, while in others they

are omitted, and this apparently ex proposilo, and not by any mistake. The last

chose, on which the present question turns, is thus expressed :—" I hereby re-

'eke and recal the direction and appointment made by me in the said deed of set

tlement, with regard to the disposal of the residue and reversion of my estate

falsing under my said trust-disposition and the prices and produce thereof, in the

went that there shall be no child or children of the body of Miss Susan Buchanan,

■T niece, daughter of the deceased Doctor John Buchanan, physician in London,

">d no issue of 6uch child or children existing at the time of the decease of the

Hid Susan Buchanan ; and I hereby direct and appoint my said trustee, and the

tnutee or trustees who may be assumed by bim, in the event aforesaid, to pay

<"er, dispone, or convey the said residue and reversion to the 6aid Mary Macin

tosh, ber heirs, executors, or assignees." •

Taking this settlement as a whole—which I think we are bound to do—in order

*o and the true construction of the concluding clause, now alone in question, and

•bich is in no way severed from the rest of the settlement, it appears to me that
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No. 115. Miss Primrose intended that Mary Macintosh should have the power of nomi-

nating assignees or persons to succeed to her eventual and conditional right, to be

rDI p? fixed at her own pleasure, and did not intend that the heirs or next of kin of the

said Mary Macintosh should take to the prejudice of such assignees or persons

nominated. Had the word assignees been followed up by some such terms as

these, " and that by assignation or deed of nomination during the lifetime of tbe

said Susan Buchanan, or as soon after my death as the said Mary Macintosh may

think proper," 1 presume there can be no question this would have been effectual.

Miss Primrose had power so to declare, and no technical difficulty as to vesting

would have vacated a bequest so expressed. But I think this is the true meaning

and import of the clause when the conveyance is made, as it has been done here,

to assignees. It must either mean this, or the word assignees must be held to

be mere surplusage, to be struck out of the deed altogether; or it must mean a

power to assign after the condition shall be purified, which, in truth and reality,

is to give it no meaning or effect, for in that event the bequest became, to all in

tents and purposes, at the disposal of Mary Macintosh, and of course assignable at

her pleasure.

Mary Macintosh is unquestionably the persona pradilecta—the sole executrix;

and the gratitude of the testatrix is most amply expressed to her in the deed as

the inductive cause of the whole arrangement in her favour. It is true that Miss

Buchanan has a liferent of the residue of the heritage, and her children, should

she any have, or their issue, if existing at the time of her death, but in that event

only, are to have tbe fee. It is not destined to the heirs of such children or to

their assignees ; while in the same clause, and in direct contrast to that destina

tion, the eventual right of Mary Macintosh is conveyed to herself, her heirs, exe

cutors, or assignees. The testatrix died, Susan Buchanan and Mary Macintosh

being both alive. Why should the latter not have had tbe power of assignation of

her right under this conveyance, although conditional, or how could tbe testatrix

have meant, while expressly calling her representatives, to suspend the exercise

of the power so conferred until it was entirely useless, by the absolute and on-

conditional right emerging? The settlement must surely be construed as at tbe

death of the testatrix; and while I fully admit that it cannot be construed in one

way, or in another, as there appeared to be a cl ance, or no chance, of children of

Susan Buchanan, (an enquiry, I think, entirely dehors the will and incompetent,)

it very humbly appears to me that the testatrix did in substance that which she

was entitled to do by express terms, without risk of nullity—namely, so farfavoar

Mary Macintosh—the person first called to tbe residue of the movables, and

beyond whom there was no one called to the residue of the heritage, as to make a

destination to her heirs or assignees, thereby conferring on her a useful and prac

tical power of naming assignees whenever the testatrix died, subject, no doubt, to

tbe conditions of the will—namely, Susan Buchanan's liferent, and the chance of

existing children or grandchildren of bers excluding these assignees. I cannot

apply to the use of the term assignees a mere empty and unmeaning sound, or

ascribe it to mistake, or liken its employment in this deed of settlement, so «pe-

cially framed, and drawing a distinction between conveyances to parties and their

children, or the issue of these children, and to heirs and assignees, to what is said

to have been its origin in the case of bonds. It seems to me more legitimate, and

more conformable to the meaning of the testatrix, on the grounds I have stated, to

hold it available in the very case which has occurred—namely, the preference of
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Mary Macintosh's assignees to her next of kin. I do not understand how these No. 115.

neit of kin, called under the word heirs, can maintain that they claim through

w. n ■ • 11 , May 21, 1845.

Miss Primrose, the testatrix, to the exclusion of the assignees called along with geii y Cheap*.

tkero, and obviously so called to enable Mary Macintosh to exclude her next of

kin if the thought proper. >

The great difficulty in the case, however, arises from the rule as to vesting, and

which is stated to be, that until the condition in any legacy is purified, there is

nothing in the person of the legatee capable of assignation. Now, without denying

the length to which this doctrine has been curried, I do not understand the rule to

he so stringent that a testator cannot declare his will to be, that the conditional

legatee shall have the power to assign or nominate his successor before the condi

tion is purified. Sucli an intention, if clearly expressed, would lie given effect to.

The rule, therefore, has no resemblance to such a technical difficulty as might

arise in the disposal of heritage by the use of the word bequeath in place of dis

pone, where the clear intention of the testator could not be carried out consistently

with the principles established in the law of heritable succession. But if the

words used in the conveyance of a movable right, although not so precise as it the

deed had borne with power to assign during the subsistence of the condition, truly

import that this was the meaning of the testatrix, and no verba solennia be requi

site, and if intention be the regulating principle in all such cases, and this is satis

factorily gathered from the deed taken as a whole, 1 humbly think such intention

» expressed must he supported. Every case of this kind must be determined on

a view of its own specialties, and if the intention be clear, then I humbly conceive

the difficulty of determination is removed. Such I understand to be the principle

fixed hy the more recent decisions, and I may specially refer, on this head, to what

sso forcibly stated by the Lord Justice-General, in the case of Provan v. Provan,'

14th January 1840:—" Every case of this kind must depend on the special phra

seology of the deed. We must look at it as a whole, and consider its provisions,

ra order to ascertain the will of the testator. This is the only rule of law a Court

fsn follow in such questions. I have difficulty in thinking that there is a principle

established by any decision or series of decisions on the subject. We are bound

to give effect to the will of the testator, whatever it is."

It remains to consider the case of Burden v. Smith, 20th June 1738, reported

■'Lord Elchies, voce mutual contract, No. 7, and also noticed in his notes, page

301 ; and in the House of Lords, under date 27th April 1738, Craigie and Stuart's

''"■ports, p. 214. In that case, the circumstances to be attended to were these:—

"t. By the marriage-contract between John Burden and Margaret Fullarton,

dated in 1709, the sum of 7000 merks was provided to the husband and his wife,

'id the survivor in liferent, and to the children of the marriage in fee ; the con

quest in fee to the children, and one-half of it in liferent to the wife ; and in case

°f no children surviving the husband, or in case of their dying before majority or

marriage, the fee of the equal half, both of the 7000 merks and of the conquest,

«nd the liferent of the whole of the latter, was provided to the wife. 2dly, On 23d

May 1722, John Burden conveyed his whole property, real and personal, in favour

°f his son Charles ; whom failing, his daughter Clementina, subject to the provi-

slon» in the marriage-contract. " And in the event of their decease before mar-

1 Dunlop, Vol. 1 1, p. 298.
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No. 115. riage or majority, be binds himself to pay to his wife, if she should happen to

survive them, the sum of 6000 merks." 8dly, On the following day John Burden

Beilv Ct ' execnle(l another deed, by which, as stated in the report of the House of Lords,

" in the event of the death of his two children before majority or marriage, he

binds himself, his heirs, &r. &c, to pay to the persons after-named, their heir*.

executors, and assignees, certain sums of money, among which there is the sum of

8000 merks provided to his wife, over and above what she was entitled to by her

marriage-contract, and by the deed executed by him on the preceding day." John

Burden and his son having died, Clementina succeeded to the property, and Mar

garet Fullarton having intermarried with David Smith, she granted a general dis

position in his favour, conveying all debts, sums of money, &c. &c, that were then

due, or should be owing to her at the time of her death. Sbe also nominated him

her executor.

She having predeceased her daughter Clementina, a competition arose between

Jean Burden, sister to the testator, confirmed executrix to Charles and Clementina,

and also as having obtained a conveyance from the heir-at-law of Mrs Smith on

the one hand, and Smith, the husband, on the other. In Elchies' report, no notice

is taken of the conveyance under the deed of the 24th May 1722 having been

granted to assignees, and indeed that word is not mentioned either in his report or

notes. A variety of questions arose, two of which only bear upon the present

case. The first regarded the provisions in the marriage-contract, and the Conrt of

Session found that Margaret Fullarton was a creditor for the provisions in that

contract. They also found, by a separate interlocutor, that by the general dispo

sition to David Smith, " He had right to all debts, comprehending conditions.

debts, whereof the condition had not then existed, as well as any others, and found

that the 8000 merks contained in the conditional obligation of the 24th May, doth

belong to David Smith, her assignee, although she died before the condition did

exist, or was purified."

In the House of Lords, it is said in the report to have been contended, l»t

With respect to the marriage-contract, that Margaret Fullarton being only an heir-

substitute, could not convey her right under that contract ; and that even if she

had this power, she had not exercised it habili modo, as her general disposition

only conveyed debts. 2dly, That the father had no right to burden the estate

with the 8000 merks; or, if he had this power, the legacy being conditional,!^

Mrs Smith having died before the contingency happened, it must be considered •>

a lapsed legacy. It also appears that the assignation of the 8000 merks was ob

jected to as inhabile. The House of Lords, while affirming the judgment in so

far as regarded the provisions in the marriage-contract, which were held to form

proper debts, and to be covered by the assignation, reversed the judgment in *>

far as regarded the 8000 merks. But from the report it is not possible to say

whether this was on the ground of the insufficiency of the assignation, or on tbe

terms of the original bequest, or the power of the husband to make it ; and from

the notes of Lord Elchies,1 as well as the Session papers, I should gather that the

question chiefly agitated in this Court, was the sufficiency of the assignation to

cover the bequest, and not the power of Margaret Fullarton to grant that assigna

tion. I am the more strengthened in this view by tbe consideration, that is the

1 Elchies' Notes, p. 301.
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soiiseqnent case of Graham against Hope, to be immediately noticed, this case of No. 1 15.

Borden does not appear to have been referred to as settling any general question

touching the import and legal effect of a conveyance to assignees, and indeed is B^j T cheaue

got mentioned at all. I therefore think that the present case is not decided by

itat of Burden, which was, 1st, Not a competition, like the present, between the

lut of kin and assignee of the conditional legatee, but with the representative of

the testator ; 2dly, Was an involved question upon settlements of a different tenor

from those here in question ; 3dly, Was apparently, to a great extent at least, a

question on the terms of the assignation, and on the powers of the husband to

Men the estate with the additional provision to his wife ; and lastly, Because I

conceive all such cases must be determined on their own specialties. The grounds

upon which I think the assignees should here be preferred, I have already emlea-

roured to explain.

I have looked into the appeal cases in the case of Burden v. Smith, and I find

that five reasons of appeal are stated, which may be thus abridged :—1st, Had

Juan Borden laid out the 7000 meiks and the conquest as provided for under the

contract of marriage, Margaret Fullarton, being only an expectant heir, could not

convey soch expectancy to her husband. 2d, The general disposition granted by

her to her husband, which only conveyed v>hat was then due, or to be due at her

death, could not give right to the contingent fee ; nor could the deed of nomina

tion of executor do so, because the fee never belonged to her, but first vested in

her heirs after her decease. 3d, The one-half of the 7000 merks and the conquest,

■■■tied upon the issue by the contract of marriage, vested in them, and the father

bad no power to charge the estate with the 8000 merks to the mother. 4th, If he

coold have charged the estate, in the event of their death before marriage or ma

jority, being the contingency on which the provision was made in favour of the

wife— yet she having died before the contingency happened, it was a lapsed legacy.

5th, Even if the half of the 7000 merks and the 8000 merks had been assignable

and assigned, or could be claimed by Smith as executor, yet the children had right

to legitim, which the father bad no power to diminish. In this complicated state

■'' tlie pleadings, and in a case so different in all its circumstances from the pre

sent, it does not appear to me that—if I have come to a right conclusion as to

the intention of the testatrix, Miss Primrose—there is any general rule of law

faed by this judgment of the House of Lords to prevent effect from being given

* that intention.

1 confess that I feel much less difficulty with regard to the case of Graham

•gainst Hope, because there the legatee, Henry Hope, predeceased his father, the

legator; and, until the death of the testator, nothing can be effectually conveyed

by a mortis causa deed, so as to give the beneficiary a power of assignation, for

the efficacy of the instrument depends entirely on the unaltered and last will of

•■« granter, and does not take effect to any purpose whatever during his life. On

these grounds, aud on the grounds stated in the note subjoined to the interlocutor—

although with the greatest possible doubt and deference—1 feel myself constrained

to adhere to the judgment I have pronounced. ,

The case was advised this day.

L°bd President.—I feel the force of the view brought forward by the Lord

Ordinary, that Miss Macintosh was the persona predilecta among the various

persons provided for in Miss Primrose's settlements, and think the question raised
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No. 115. between her assignees and her next of kin and legal executors one attended with

M ~ " difficulty. But I have come to the same conclusion with the majority of the con-

Bell v. Cheaue. ""'ted Judges, that the interlocutor should be altered, and that the next of kin of

Miss Macintosh, and not her trustees, should be preferred in this competition. There

is a manifest distinction observed in Miss Primrose's deed between the disposal

of her personal estate—in regard to which she conveyed the whole to Miss Mac

intosh, and also appointed her " to be my executor and universal intromitter with

my said movable estate and effects"—and the residue of her estate remaining

in the hands of her trustees, and which had been produced by the sale of her

heritable property and the surplus of her personal funds. The first is confer

red on Miss Macintosh in clear and unambiguous terms, while the latter is to I*

held by the trustees for paying the liferent to Miss Buchanan, the testatrix's

niece ; and it is only after ber death, without leaving any child or children, or

issue of such child or children, that Miss Primrose's trustees are directed and ap

pointed " to pay over, dispone, or convey the said residue aud reversion to tie

said Mary Macintosh, her heirs, executors, or assignees."

This is a very special provision, and is very different from that with regard to

the testatrix's personal estate. The functions of the trustees subsisted down till

Miss Buchanan's death without issue, when, and when only, they are to convey

and pay over the residue or reversion to Miss Macintosh, her heirs, execators, or

assignees, though she survived the testatrix. She could make no demand on the

trustees during the life of Miss Buchanan, and, as she died before Miss Buchanan,

the period had never arrived when alone the trustees were entitled to act. Vbra

Miss Macintosh executed her trust-deed, she had only a spes successionii, and no

right had vested in her by her deed in favour of her trustees ; and in fact no vested

interest was then held by her.

I concur, therefore, in holding that the words " or assignees," in the settlement

of Miss Primrose, are to be viewed as mere words of usual style, and not as if

Miss Primrose, after making the provision as to the liferent in favour of her niece,

had expressly destined the fee of the residue to Miss Macintosh, with power to

her to assign her right to it at any time, by any deed under her hand, as observed

by the Lord Justice-Clerk. It is only a conditional legacy, incapable of being

assigned till it vested, that is given to her.

Lord Mackenzie.—This case is not without difficulty. 1 am not sure that the"

has been any case in point—vide Lord Ivory's opinion. Yet I rather think thai if

the opinion of the Court of Session or House of Lords had been adverse to the doc

trine of the claimants, it would somewhere have appeared, which I think it nerer

does in any of these cases any where. Then there has been no vesting in Mw

Macintosh. In truth that is given up both in the argument and the opinions. Bni,

it is asked, why should not the provision go to her assignees as well as her be">

as conditional institutes ? The words, " to pay over, &c, to the said Maiy

Macintosh, her heirs, executors, or assignees," must be read, " to Mary Mac

intosh, whom failing, (». e. at any time,) to her heirs or executors." M"»:

not these words apply also to her assignees ? Must it not be read, who"

failing at any time, to her heirs, executors, or assignees? But I rather think

the answer must be, that the words whom failing cannot be held as prefixed lo

" assignees." For these are not on failure of the first institute, but in place of

the first by his or her deed of conveyance, for such is assignation. Assignees

cannot therefore be regarded as heirs or executors are regarded. Heirs or excco
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tore it a description of certain persons who shall by law bear a certain relation to No. 11 J.

tie first institute. These may easily and naturally be called as conditional insti-., „. .„,,

totes, as destinees a branch of the destination. But assignees are no persons at Ben v. Cheap.-.

ail till an assignation is made, and it cannot be made till the right vests. If the

»ord were, " or nominees," it would be different. These as destinees may, I sup

pose, be named by any body, rested or not, to succeed to any right of the testator,

who has full power of disposal of the subject in any way he may express. They

may he nominees of the first institute not vested, or nominees of the sheriff of the

county for the time, or of any body. But, 1. It seems not clear that such mere no

minees would be preferable to the heirs or executors, or whether the words would

not be read, her " heirs or executors, whom failing her nominees." 2. Miss

Primrose has not said " nominees," bnt has said assignees ; and no competent

assignation has been made, or could be made, the right not having vested. It is

asked what the word assignees means ? I read the words in this way, " pay to

Miss Mary Macintosh, whom failing, whether before or after vesting, to her heirs

or executors ; or if she shall be able to assign, (i. e. shall be vested and shall

mign,) then pay to her assignees." Thus her assignees, if they take at all, must

lake as deriving right through her, and so preferably to her heirs ; and so

not preferably to her creditors adjudging or arresting, not being mere nominees

of destination, who must be preferable to her creditors, if she was uot vested. I

see little force in the favour shown to Miss Macintosh. A mere power of nomi

nation of destinees could do her little good ; and that is all that it can be pre

tended she had. The immediate vesting in her would have been a valuable boon

to her ; but that is not contended for.

Lord Fullertos.—I so far differ from the opinion last delivered, that if I

could consider the question as entirely open, and to be determined on principle or

legal analogy, I should be rather inclined to adopt the reasoning of the Lord Ordi

nary. Not that I think there is room for doubt on the point of the resting of the

bequest. I think it clear, that until the death of Miss Susan Buchanan without

!-ue, no right did vest in Miss Macintosh ; and the Lord Ordinary does not rest

bis opinion on the supposition that it did so vest. He holds that no right in the

legacy vested in any person, till the event, on which it was conditional, occurred ;

but that on that event, the right vested in the assignees of Miss Macintosh in the

character of conditional institutes, as it confessedly would have done in her execu-

tors-at law or next of kin, if she had died intestate. Considering the words of the

deed, and the special principles on which all testamentary writings are construed,

there are, to say the least, very plausible grounds for adopting that conclusion.

The testator directs, that on a certain event the trustees shall convey to Miss

Macintosh, her " heirs, executors, or assignees." These last expressions are often

'■ -d, as expressing merely the full and complete right of the disponee or legatee,

bis perfect right to transmit, by intestate or testate succession, the right when

'ested in him.

But it is unquestionable, that in so far as regards the words " heirs or execu

tors," they have a different and more exclusive meaning—viz. as expressing the

testator's intention, that the individuals who are the legal representatives of the

legatee shall take as conditional institutes— i. e. shall take the legacy though it

never vest in the legatee. But it is difficult to see any very good reason why

the sane principle of construction should not be applied to the word " assignees ;"

5'«1 why that word should not, like the word executors with which it is coupled,
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No. 115. be held to mean the individuals named by the legatee, although the right never

vested in the legatee himself. The reading is quite consistent in itself, and cer-

Bell v Cheape ^"ty '8 d™8* agreeable to the presumable intention of the testator. He calls the

executors and the legatee, evidently not out of favour to them personally, but out

of favour to the legatee. It is their relation to the legatee as his successors which

confers on them the character of legatees of the original testator ; and, on the same

principle, the relation of assignees— i. e. of persons whom the original legatee ha»

substituted for his legal representatives—would seem entitled to receive the same

effect.

In short, I rather think the most natural and obvious reading of a bequest in

such terms is, that though it does not vest during the lifetime of the legatee, it

imports, the conditional institution of his representatives, whether by intestate

or testate succession, the word executors applying to the first case, and that of

assignees to the latter.

But it was, perhaps, unnecessary to enter into any enquiry of the kind, because

so far I agree in the opinion of the majority of the consulted Judges, that I think

the question is no longer open. I think it was determined, both in the case of

Burden v. Smith and in that of Graham v. Hope.

Lord Ivory, indeed, seems to raise some doubt as to the principle on which the

case of Burden v. Smith was decided by the House of Lords. He seems to think

that the reversal might have rested on the gratuitous character of the deed of the

24th May 1722, which excluded it from entering into competition with the oner

ous right arising under the marriage-contract and claim of legitim. But the judg

ment could not possibly have gone on that ground. It was found by the Court

of Session, that the " 8000 merks contained in the conditional obligation of the

24th May doth belong to David Smith, (the assignee of Hope,) though she died

before the condition did exist, or was prescribed." And a finding on this point

was indispensable, because Jean Burden, the other competitor, was not only eie-

cutor of John Burden and the two children, hut she likewise held a conveyance

from the heir-at-law of Mr Smith to whatever estate, real or personal, he might

be entitled to. The Court of Session found that the sum of 8000 merks went to

the assignee; but the House of Lords reversed the judgment, and found that it

did not go to the assignee.

Now, in the first place, I think the judgment implied that the deed of 24th Majr

was not properly an obligation, otherwise there could have been no room fa

applying to it a rule different from that which was applied to the wife's right under

the marriage-contract.

Secondly, if it was not considered as an obligation, it must have been viewed

and I think justly viewed, as a legacy ; and the reversal clearly imported tint

such legacy could not be carried by the deed of the wife, the surviving legatee,

before the right vested in her.

The judgment could not well rest on the supposed inadequacy of the funds, fa

no such element seems ever to have entered into the discussion ; and, besides, it

did not reserve any question which arose, in the event of the funda being saffi-

cient to defray both the onerous and gratuitous provision of the testator; fw> °J

the reversal, the right of the assignee to the 8000 merks, or any part of it, ll -■

completely excluded. Although the funds had turned out quite sufficient w

satisfy both the onerous and gratuitous provisions of the testator, the assign'*

must have stood excluded by the reversal, and the 8000 merks must have fvix
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to the other competitor ; and, in short, it was clearly a judgment that a condi- No. 115.

tional provision, framed in favour of a particular person, his heirs, executors, or

assignees, was not assignable till the condition was purified. B*j '„. '

Then, it appears to me that the other case of Graham v. Hope is equally con

clusive.

There, the legacy was to Henry Hope, his heirs and assignees. He died he-

fore the testator ; but he, by will, appointed his wife to be his universal represen

tative. It was maintained on the part of those in right of the widow, that she,

the executor-nominate, and Dot the executor at law, was the conditional institute,

in whose favour the legacy ought to take effect. But in this she was unsuccess

ful, tbe Court ultimately preferring the brother and executor at law of the origin

ally named legatees.

It is true that, in that case, the legatee died before the testator ; indeed, that was

the circumstance which gave rise to the competition. But the point there was

precisely that which is raised here, viz. whether, in the case of a legacy to heirs,

executors, and assignees, tbe word assignees is to be considered as constituting

these assignees conditional institutes of the original legacy, entitling them to

take in preference to the executor at law. That we decided in the negative ; and

it it clear, from the report, that the judgment went entirely on the force of the

term "assignees," which the Court held to mean, not the representative nominate

of tbe original legatee as conditional institute, but the person to whom the legatee

made over the right after it was vested in him.

Holding that to be the meaning of the word assignee, in a bequest of this kind

ud by those decisions, we must hold that to be the true meaning, there can be

no doubt that, in this case, the legal representatives of Miss Macintosh must be

preferred.

Lord Jeffrey.—I agree with the majority of the consulted Judges, and for

'be reasons assigned in their opinions. That of Lord Cockburn expresses more

nearly than any of the others the view I have all along had of the question, though

I should have liked to see a somewhat fuller exposition of the grounds on which

it is rested. I shall add, therefore, a very few words.

1 agree with Lord Fullerton, that the case is settled by the authorities, and in

the view he takes of these authorities. But I also think that it is rightly settled,

ud so rightly, that if now occurring for tbe first time, the decision should be as it

is now about to be given ; and it is therefore on its true legal merits that I now

*ish to say a little.

There are two pretty plain propositions which seem to me to settle the whole

question. First, that the right to the subject now in dispute was never vested in

Miss Macintosh ; and, second, that no paity claiming necessarily and exclusively

u the character of an assignee of another, can ever take any thing that was not

previously vested in the cedent. If these propositions are admitted, cudit questio;

•ad I confess I do not well see how they can be denied. On the former, indeed,

' think we are all agreed ; and the latter, I confess, appears to me to be suffi

ciently established by the necessary import of the terms in which it is con-

eared.

It is said, to be sure, that a testator might give to an intended legatee (or in

deed to any other person) a power of nominating the parly who should take the

legacy, in the event of its never vesting in the person for whom it was primarily

provided ; or, in other words, of naming a conditional institute to take it, in that

"ent, directly from tbe estate of the testator ; and though there might be difli
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No. 1 15. culty, in some cases, in supporting such a delegation of the power of testation, I

am willing, for the present, to hold that it might be so. But when the trustees

Bill v Chupel °^ Miss Macintosh proceed to argue that the intention to confer such a power, and

indeed the actual grant of it is to be inferred from the mere adjection of the word

assignees to the bequest in her favour, they seem to me to maintain n proposition

not only revolting in itself, and without the shadow of support from authority, but

absolutely inconsistent with what I have always understood to be the fixed and

necessary meaning of the very word to which so strange an effect is attributed.

The power supposed to be thus given, by mere implication, from the use of the

word assignees, most certainly is not, even according to the view of the trustees

themselves, a proper power to assign—that is, to convey some right, formerly in

the cedent, to some other party— but, indisputably, and indeed as they expressly

put it, a power merely to name a conditional institute, to take directly from the

testator instead of the person so nominating, and passing by that person altoge

ther, on the sole ground of she herself never having lived to have any vested right

on the subject. So far, therefore, from holding that the extension of the grant to

assignees, or parties taking through and from a person previously vested, imports

a power to name conditional institutes, who can only take by passing altogether

by that person, and in respect of her never having been vested at all, it appears

to me that the very use of that word is necessarily exclusive of the constitution of

any such right as that of a conditional institute, and directly inconsistent with any

intention to make such an appointment.

I do not, however, mean to say, that though the word is in itself palpably inept,

and unfit to express, or even to consort with any such intention, it might not, by

plain declaration of a purpose to use it in that sense, become capable of effecting

it. If Miss Primrose, for example, after devising this residue to Miss Macintosh,

" her heirs, executors, and assignees," had added, in express words, " by which

devise to assignees, I mean that she shall have power to name any persons t»

whom the said residue shall go, in the event of her dying before the right to it

could vest in herself; and hereby declare that, in such event, it shall he made

over to those persons as conditional institutes,"—there probably would have bee»

no doubt as to the sufficiency of the provision. But then it would have ben

effectual, solely because the testator had thus affixed an extraordinary, unnatortl.

and otherwise inadmissible meaning to the words originally used, and had in fart

inserted in her settlement a clause, de interpretations verbortim, (such as occurs ir.

many Acts of Parliament,) by virtue of which any arbitrary meaning, however incon

sistent with its true and usual signification, may no doubt be affixed to any word

whatever—provided only that the purpose and fact of its being used in that sense is

expressed with sufficient clearness. In this way, I have no doubt that a testator

might effectually declare that, throughout this deed, by the words heirs of en'ail

I mean both heir and institute—by children I mean grandchildren—or even, that

by John I always mean Peter. It might be a very absurd and capricious war of

expressing his true meaning; but if it were clearly and fully expressed. I see n«

reason to doubt that effect would be given to it. All I have to sav is, that, with

out some such extraordinary gloss, a devise to assignees of a subject which ne"f

came to the cedent, cannot possibly he held to mean the constitution of a power

to name conditional institutes ; and all we have here is such a naked and ordinary

devise, without the slightest intimation of any purpose thereby to confer so un

usual a power.

Neither is there any puzzle or inconsistency in holding that a devise to a party.
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"ind her heirs or executors," must of itself be a good constitution of such heirs J^O. 1 15.

and eiecotors as conditional institutes, in the event of the party first called dying

before the property vested in her—while a devise to " her assignees" could have c**. ■ ' '

oo snch effect. A person's heirs and executors are, in such a case, merely a class

cf persons fixed and designated by the law, and not in any degree constituted by,

or dependent on, the act of the ancestor; from whom they, in these circumstances,

tafct- nothing but the relationship, by the denomination of which they are called,

u third parties, and directly, to a share of the testator's succession. The heirs

and executors of A 15, in short, may be instituted (or substituted) in the settle

ments of a third party, though nothing was given in these settlements to A B

himself, and just as the sons or brothers of A B might be—that is, as individuals

designated merely by that relationship ; but not dependent, in either case, for the

benefit so conferred on them, on any right inherited or derived from the person to

whom they are described as so related. The assignees of A B, however, are in

« 'ery different situation. They can have no existence but for the act and deed

of their cedent ; and whatever they take in that character must have been first

Tested in the cedent, and be directly derived from* him (or her) only. There can

be no assignee, in short, except where the thing to be taken in that character is

dtfacto assigned, or made over, from one who had precisely the same right in it,

which passes by such assignation to the assignee ; and, therefore, it is a mere

8l>D.se of terms to talk of any one transmitting to hrs assignee what never was in

n own person. The deed, taken by itself, is perfectly unequivocal and in

flexible ; and, unless declared by some very clear (and not very conceivable) in

timation to bear (for the occasion) a strange and unnatural meaning, must vi

ttrmim, and ex rei necessitate, exclude all claim on the part of those whom it

designates, for any thing which was not vested in the cedent. The way in which

fcsignees come to be conjoined with original parties, first in bonds, and afterwards

io other instruments, as matter of ordinary style, is well explained by Mr Erskine,

ind folly accounts for this superfluous insertion in the deed now under considera

tion, bat can raise no real difficulty in such a case as the present. It was meant

to clear the right of these claimants, in the event of Miss Macintosh having

herself lived to be vested with the residue, and yet not obtain possession of it in

her lifetime—but never can entitle them to take, as called to an independent suc

cession.

The Codbt accordingly, in conformity with the opinion of a majority of the

whole Judges, altered the interlocutor of the Lord Ordinary, and preferred

the next of kin.

J- w. Mackenzie, W.S.—J. and W. Jollie, W.S.—Waleer and Melville, W.S—

Agents.

Guthrie and Baxter, Petitioners—N. C. Campbell. No. 1 16.

Bankruptcy— Trustee—Insanity.—Where the trustee in a sequestration had

become insane, after his report of the resolution of creditors to accept an offer of

composition had been prepared, but before it was signed, the Court allowed the

ftport, signed by the commissioners for him, to be received and approved of.
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2d Division,

T.

Scott.

No. 116. Messrs GoTHftfte and Baxtek having been sequestrated, made offer

m qt~T«it °^ a comPosltion t° their creditors, which was duly accepted of by them,

and the whole requisites of the Act having been complied with, the statu

tory report by the trustee was prepared under his directions, with a view

to the discharge of the bankrupts. Before the report was signed by him,

however, the trustee became deranged.

Weir ». In these circumstances the bankrupts presented a petition to the Court,

Ki'rk-Ses»ii>n Prayin£ tuat tne trustee's report, signed by the sequestration commis-

of Kiimodwi. gioners for the trustee, should be received and approved of.

The Court, in the special circumstances of the case, granted the

prayer of the petition.

Andrew Murray, Vv.S.—Agent.

No. 117. Andrew Scott, Petitioner.— G. G. Bell.

M»y 22, 1845. Process—Petition—Curator Bonis.—Where the Lord Ordinary on the

2d Division- ^Ms nat^> during vacation, made an interim appointment of a curator

T. bonis, on a petition addressed to him, the Court, on an application being

made for a renewal of the appointment under the same petition, ordered

a supplementary petition to be lodged, addressed to the Court.

Scott, Rymir, and Scott, W.S.—Agent...

N0 us Mary Weir or Mitchell, Advocator.—More—Paltison.

Heritors and Kirk-Session of Kilmodan, Respondents.—

Macfarlanc.

Process—Advocation—Stat. 1 and 2 Vicl. c. 86.—Held that an advocation if

a pauper, of a finding of the heritors and kirk-session of a parish was incompetent,

in respect, that a certificate of caution was not lodged with the note of advocation

when received and marked by the clerk in the Outer- House, in terms of the Act

1 and 2 Vict. c. 81, § 2.

M«y24, 1845. Mary Weir or Mitchell presented a petition for aliment to the

1st Division. Heritors and Kirk-Session of the parish of Kilmodan, which was refused.

Ld. Robertson. g,he advocated, but did not lodge a certificate of caution along with her

note of advocation, which, however, was received and marked by the clerk

in the Outer-House.

The advocation was objected to under the Act 1 and 2 Vict. c. 81, §'-•

on the ground that no certificate of caution had been lodged in terms ot

that section.

On the 14th March 1845, the Lord Ordinary pronounced the follow

ing interlocutor :—" In respect that the note of advocation, when received

and marked by the clerk in the Outer-House, was not accompanied with
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a certificate of caution, in terms of the Act 1 and 2 Vict. c. 86, § 1, finds No. 1 18.

tie advocation incompetent; dismisses the same." Msy28~i837

The advocator reclaimed, and prayed that the objections to the com- Baxierr.

petency of the note of advocation might be repelled, or at least that it mea"

might be found competent for her still to find caution, and that a remit

might be made to the Lord Ordinary to allow a bond of juratory caution,

which she then produced, to be received.

She pleaded, that it was not necessary for a pauper to find caution in

such a case as the present.

The respondent pleaded, that the terms of the Act were imperative ;

and that every note of advocation was incompetent, if not accompanied

by a certificate of caution having been found.

The Court adhered.

Charles SriNCK, S.S.C—Maclachlan an! Ivory, W.S —Agmts.

Robert Baxter, Pursuer.—Forman. N0< H9.

Euphemia Smeal or Baxter, Defender.—Cleghorn.

Husband and Wife—Divorce—Adultery—Aliment—-Interim aliment and ex-

prases allowed to a wife in an action of divorce against her for adultery, although

Ibe husband alleged that he was in destitute circumstances, and was applying to be

admitted to the poorVroll.

This was an action of divorce at the instance of the husband, on the May 28, 1845.

ground of adultery. The defender gave in defences, in which she denied 1bt dI¥ISI0N,

the facts libelled in the summons, and stated, that in consequence of a t-°rd Cueing-

quarrel with her husband, arising from his dissipated habits, he had turned \v\

ber out of doors, in consequence of which she had been obliged to raise

an action of aliment against him in the Sheriff-court of Edinburgh, which

bad been opposed, and was still in dependence. A motion was made on

ber part for interim aliment and expenses, and the Lord Ordinary pro

nounced the following interlocutor :—" Decerns and ordains the pursuer

to make payment to the defender of ten pounds sterling, to account of

her aliment, and ten pounds sterling to account of her current expenses

in this process; and allows interim decree to go out for the same in the

name of the defender, if not paid within ten days from this date." *

After this interlocutor was pronounced, the pursuer executed a trust-

* " Note.—The payment, by the pursuer, of the sum awarded to his wife, to

account of expenses of process, seems quite unavoidable. As to the small sum

awarded for aliment, the pursuer made no statement to show that he could not

afford at least 5s. or 6s. a-week for support of his wife. If he had made any spe

cific statement as to his circumstances, a remit would have been made to the She

riff, or a Commissioner, to enquire into them, and report."
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No. 119. disposition for the benefit of his creditors. Thereafter he reclaimed, and

M»t28 1845 stated, that he was in complete destitution, and was now making applica-

Stiriing v. tion to be admitted to the poor's-roll ; and argued, that the obligation to

°ray' furnish aliment arose only from the theory of the husband being the ad

ministrator of the goods in communion ; and that, therefore, where there

were no funds in existence, the obligation ceased.

The defender pleaded, that she was entitled at any rate to decree for

her expenses, in order that she might be enabled to rank in her husband's

estate for them, along with his other creditors.

Lord Jeffrey.—If the defender will recover nothing under the decree, the

pursuer has no interest to oppose it. He has hitherto maintained the suit out of

his own funds, and, if he is determined to carry it on against his wife to the last

shilling, he must spend a sixpence of it on her.

The Court adhered.

William Fihcuson—John Kennedy, Juo Agents.

120. William Moray Stirling, Pursuer and Charger.—Ruiherfwd—

G. Dundas.

Mrs Christian Moray or Home Drummond, and Others, (Heirs of

Entail of Abercairnie,) Defenders.—Sol.- Gen. Anderson—Alarshall.

Charles Home Drummond, Suspender.—Henderson.

Entail— Clause— Succession—Superior and Vassal.— 1. Where the prohi

bitory clauses in an entail were introduced with the expression, " with at ■

under this restriction and limitation, as it is hereby conditioned and provided,!

and the resolutive clause was thus expressed, " and with and under this con

dition and provision," that in case the heirs should contravene, " the vtk-r

before. written conditions and provisions, restrictions and limitations herein con

tained, or any of them," they should forfeit all right, &c.—Objection repelled,

that the use of the term " other" in the resolutive clause, rendered it vague and

ambiguous, and defective in the necessary legal precision. 2. In a charter of

resignation, which proceeded upon the proruratory in a deed of entail, a substitu

tion, which in the entail had stood to " heirs whatsoever of the body," was changed

to "heirs whatsoever;"—Held, that the destination in the charter was not ai

alteration of that in the entail, but that " heirs whatsoever" was a flexible term,

which was to he construed by the terms of the entail upon which the charter pro

ceeded as its warrant and to which it referred. 3. Objection, that a Crown charter

of resignation was not capable of being recorded in the register of taillies under

the statute 1685, c. 22, in respect of its not being the "original tailzie," or (hold

ing it to be so) in respect it was not granted by one of " his Majesty's subject*,"

—Held to be obviated by the authority given to record it in a private Act of

Parliament. 4. Observed, that a destination in an entail to " heirs whatsoever,"

in the event of that destination coming into operation, would not render the entail

inoperative against the heir in possession, if the succession of heirs-poruounn t

excluded.
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Or date 14th March 1769, James Moray of Abercairnie executed a No. 120.

deed of entail, whereby, with consent of Alexander and Charles Moray, „ 2g> j845

(afterwards Moray Stirling,) his sons, he gave, granted, and disponed the So Division.

lands mentioned, and granted procuratory for resigning in favour of, andh^(

for new infeftment to himself, during all the days of his lifetime, " and

to the said Alexander Moray, my eldest son now in life, and the heirs-male >iora„

lawfully to be procreated of his body ; whom failing, to the said Charles

Moray, my youngest son, and the heirs-male lawfully to be procreated of

liis body ; whom failing, to any other son or sons lawfully to be procreated

of my own body, according to their seniority, and the heirs-male to be

procreated of his or their bodies ; whom failing, to the heirs whatsoever

to be procreated of the body of the said Alexander Moray, my eldest

son ; whom failing, to the heirs whatsoever to be procreated of the body

of the said Charles Moray, my youngest son ; whom failing, to the heirs

whatsoever of any son or sons to be procreated of my own body ; whom

failing, to Susanna Moray, my eldest daughter," and a series of other

substitutes ; " whom all failing, to my own heirs and assignees whatsoever

in fee, the eldest heir-female and the descendants of her body always

excluding heirs-portioners, and succeeding still without division through

out the whole course of succession." The lands included in this entail

were the lands and barony of Abercairnie, and the lands of Panholes and

Blackford, holden of the Crown ; and the lands of Bullands and Over

and Nether Bedralls and others, held of a subject-superior. This deed

contained the prohibitory clauses usual in strict entails ; the words em

ployed in setting forth the prohibitions against sales, &c, being—" and

with and under this restriction and limitation, as it is hereby expressly

conditioned and provided." The entail further contained a provision,

that Alexander Moray, and the heirs of entail, should be bound to pay

annually to the entailer's creditors a sum of £500, until his debts should

be extinguished ; and with and under the provision, as it was thereby

conditioned and provided, that in case any adjudication, &c, should be

used against the estate, the party in possession should be bound to purge

the same within a specified time. There then followed a resolutive

clause, applicable to failure to comply with these conditions. The gene

ral resolutive clause then followed in these terms :—" And with and

under this condition and provision, as it is hereby conditioned and pro

vided, that in case the said Alexander Moray, the heirs-male of his body,

or any of the heirs succeeding to the lands and estate before disponed,

II contravene the other before-written conditions and provisions,

restrictions and limitations herein contained, or any of them, whether

before or after the right to the said lands and estate shall devolve upon

them—that is, shall fail or neglect to obey or perform the said other con

ditions and provisions, or any one of them, or shall act contrary to the

said other restrictions and limitations, or any of them, excepting as is

before excepted—that then, and in any of these cases, the person or per-

 

2 s
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No. 120. sons so contravening shall, for him or herself only, ipso facto, amit, lose,

May 28 1845. anc* ^0T^e^ a^ r>gnt» title, and interest, which he or she hath, or might

Stirling v. fall to them, in the lands and estate before disponed," &c. This entail

oray- was d^y reg;stered in the register of tailzies.

In 1773 and 1774, James Moray executed two other entails of the

lands of Abernyte, and of the lands of Milntoun of Abernyte. These

deeds proceeded upon the narrative of the previous entail of Abercaimie,

and were conceived in favour of the same series of heirs, and provided

that the whole conditions and clauses of that entail should apply to Aber

nyte, and Milntoun of Abernyte, binding the heirs to make up titles

thereto under those conditions and clauses, and to cause engross the same

in the titles, under pain of irritancy. It was further provided, that the

heirs of entail should be at liberty to sell the lands therein conveyed

under the condition that the price should be reinvested in the purchase

of other lands in the neighbourhood of the estate of Abercaimie, the

rights of the lands so purchased to be taken to the series of heirs, and

under the several conditions and clauses of the entail. These two entails

were also duly recorded.

James Moray died without having any other sons than Alexander and

Charles above named. Upon his death, Alexander, the institute, ob

tained from the Crown a charter of resignation and confirmation under

the Union Seal, dated 6th August, and sealed 4th November 1777. This

charter bore to proceed upon the procuratories of resignation contained

in the above three deeds of entail. In the destination of this deed there

was a change from the terms employed in the original entail—the substi

tution in the entail of the heirs whatsoever of the bodies of Alexander

and Charles Moray, being altered in the charter to a substitution of their

heirs whatsoever. The destination was in these terms :—

" Dilecto nostro Alexandro Moray de Abercairney armigero filio natu

maximo ciemortui Jacobi Moray de Abercairney armigeri et haredibos

masculis ex ejus corpore legitime procreand. Quibus deficien. Carolo

Moray filio natu minimo diet. Jacobi et hasredibus masculis ex ejus cor

pore legitime procreand. Quibus deficien. hseredibus quibuscunq. diet

Alexandri Moray. Quibus deficien. hseredibus quibuscunq. diet. Caroli

Moray. Quibus deficien. Susannse Moray filiae natu maxima? diet Ja

cobi Moray de Abercairney. Quibus omnibus deficien. haredibus et

assignatis diet. Jacobi Moray de Abercairney quibuscunq. in feodo, bwrei

fsemella natu maxima et posteri ex ejus corpore semper excluden. bsrede*

portionarias et succeden. constanter absq. divisione per ordinem totius

successionis."

This charter was granted under all the conditions, restrictions, and

limitations, clauses irritant and resolutive, specified in the entail of Aber

caimie, to which the other two entails referred. It contained a prohibi

tion against possessing the estate upon any title other than that of th'

three entails, and referred to the destination in the entails in terms infer
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ring that the order of succession was tbe same as that contained in the No. 120.

charter. The quae quidem clause bore, that the renewal of the investi- „ ITT,..,

ture was granted in conformity with, and in virtue of, {secundum and Stirling v.

tirtute,) the procuratories in the original entails. Moray.

Alexander Moray was infeft on this charter in the whole lands therein

contained. In several renewals of the investiture which subsequently

took place under the entails, the destination was repeated in the same

terms as in the charter.

The lands of Bullands, Bedralls, and others, which were included in

the original entail of 1769, being held of a subject superior, were not in

cluded in this charter, nor was any title made up to them by Alexander

Moray, or the succeeding heirs of entail.

Upon the death of Alexander Moray without issue, he was succeeded

by his brother, Charles Moray Stirling, who completed titles to the ba

rony of Abercairney, the lands of Panholesand Blackford, and Abernyte

and Milntoun of Abernyte, by special service to his brother as nearest

heir of taillie and provision, followed by precept and sasine thereon.

On 29th June 1801, Charles Moray Stirling executed a separate dis

position of the lands of Panholes and Blackford, under all conditions,

restrictions, and clauses of the original entail of 1769, and in which the

destination, as expressed in that deed, was reverted to. A Crown char

ter of resignation was expede upon this disposition in favour of the maker

and bis eldest son, James Moray, for their respective rights of liferent

and fee under the disposition, and the other heirs as there mentioned.

Mr Moray Stirling and his son were infeft on this charter in July 180 1.

litis disposition was never recorded in the register of tailzies, and was

subsequently lost.

Charles Moray Stirling having sold the lands of Abernyte, and Miln-

tonn of Abernyte, in virtue of the power contained in entail of these

lands, purchased the lands of Fendoch, being part of the estate of Glen-

almond, and the lands of Pittentian, Dullary, and Carrim. Of these

l^nds be executed a deed of entail in 1808, which was duly recorded.

The principle upon which the structure of this entail proceeded, was a

precise and minute adoption of the provisions of the Abercairnie entail.

He following is a sufficient specimen of the manner in which it was

famed:—" But with and under the conditions, provisions, &c, specially

r mentioned, contained in the foresaid deed of entail of the estate of

Abercairney, which, with the foresaid order and course of succession, are

thereby appointed to be engrossed in the charters and infeftments follow-

"tg thereon, and in all the subsequent procuratories," &c, " and other

"ansmissions of the said lands and estate."

At the date of this deed, Charles Moray Stirling stood base infeft in

'he lands of Fendoch and Pittentian. His title to Dullary was previously

uxnplete. After executing the deed of entail, he obtained a Crown

barter of resignation ; but his base infeftments in Fendoch and Pittentian
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No. 120. were not confirmed, and the charter therefore carried the superiority only,

May 28, 1845. separated from the dominium utile. He was not infeft upon the charter,

Stirling y. nor did he ever complete titles under the deed of entail to the property

of Fendoch and Pittentian, or to the lands of Carrim, which were held

of a subject superior.

On the death of Charles Moray Stirling, his eldest son, James Moray,

succeeded, and made up titles to the whole lands contained in the charter

1777, (except Aberny te and Milntoun of Abernyte, which, as above-men

tioned, had been sold, and Panholes and Blackford, which had been dis

poned to him by his father in his lifetime,) by special service, as heir of

tailzie and provision to his father, followed by infeftment. He was also

served nearest and lawful heir of tailzie and provision in general to his

father under the Glenalmond entail, and was infeft on the unexecuted

precept in the charter in the superiority of Fendoch and Pittentian, and

in the lands of Dullary. To the lands of Carrim he made up a fee-simple

title by precept of clare constat.

In 1831, James Moray, with the consent of the requisite number of

the heirs of entail, obtained an Act of Parliament for vesting the whole

lands except Panholes and Blackford, the superiority of Fendoch and

Pittentian, and the lands of Dullary, in trustees, with power to sell then

for payment of debts which he had contracted. This Act proceeded,

inter alia, on the narrative, that the charter 1777 had by prescription ex

tinguished the original entail, and had become the ruling investiture of

the estate, with the exception of Bullands and Bedralls. It enacted, that

the trustees should make application to the Court of Session for warrant

to record the charter 1777 in the register of tailzies; and the Court were

authorized, upon this application being made, to grant warrant therefor,

for the benefit of all and every person interested therein. It also pro

vided, that such parts of the entailed estates as should not be sold under

the Act, were to belong, and continue settled, upon the same series of

heirs, and with and under the same conditions, &c, as were contained in

the rights and investments of the estates, so far as then existing undeter

mined, and capable of taking effect, it being declared that valid and suffi

cient titles and infeftments for rendering the several deeds of entail effec

tual, according to the law of Scotland, should be made up in the person

of Mr Moray, or the heir of entail for the time, under authority of the

Court of Session, to those parts of the entailed estates which should not

be sold, to which Mr Moray had not completed titles under the deeds of

entail.

The charter 1777 was accordingly duly recorded in the register of

tailzies in terms of the Act. The Parliamentary trustees had not occa

sion to sell any part of the estates vested in them by the Act

On the death of James Moray without issue, the succession opened to

his brother, William Moray Stirling, who made up titles by special ser

vice, as heir of taillie and provision to him, in the lands included in the
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charter 1777> with the exception of Abernyte, and Panholes and Black- No. 120.

ford. He also expede a special service, as heir of taillie and provision to M ZT^o,r

Panholes and Blackford, under the entail and Crown charter of 1801 ; Siiriing'v.

and further served heir, in the same character, under the Glenalmond "'•

entail, and was infeft in the lands therein contained, with exception of the

dominium utile of Fendoch and Pittentian, and the lands of Carrim.

In August 1841, William Moray Stirling, having been advised that

there was nothing in the state of the titles to limit his powers of free

disposal, entered into a minute of sale of the above lands and estate to

Charles Home Drummond, at the price of £250,980. He also brought

against the heirs of entail an action of declarator, to have it found that

he had power to sell the estate. At the same time a suspension of a

threatened charge for payment of the price was brought by Mr C. Home

Drummond, and the two processes were conjoined.

The Lord Ordinary having ordered cases on the whole cause,

The pursuer, Mr Moray Stirling, pleaded ;—

1. That the resolutive clause of the original entail of 1769 was defec-

tive—the use of the term " other," in relation to the acts of contraven

tion, upon which alone a forfeiture of the contravener's right was to

ensue, creating such an ambiguity and uncertainty as to its meaning, as

to render it incapable of taking effect. The resolutive clause had plainly

heen treated by the maker as a " condition and provision "—not as a

"restriction and limitation ;" and if an antecedent to " the other restric

tions and limitations" pointed at by the clause was not to be found in

the clause itself, it was plainly impossible to construe it with that degree

of definite precision required by law.1

2. By the charter of 1777, a material change was introduced upon the

destination of the original entail, inasmuch as the charter, instead of the

substitution in the entail of the heirs whatsoever of the bodies of Alex

ander and Charles Moray, had called generally their heirs whatsoever.

This deed had become, by prescription, the ruling investiture of the

estate, and the only title to be regarded, in order to ascertain the rights

and obligations of the heirs called under it, the original entail having

heen extinguished by the prescriptive possession which had followed on

the charter since Alexander Moray's infeftment in 1777.* This charter

was defective as a deed of entail, (1.) On account of the objection, above

referred to, to the resolutive clause. (2.) Because the substitution to

heirs whatsoever of Alexander and Charles Moray could not be regarded

1 Shsrpe v. Sharpe, as reversed, April 18, 1835, (1 S. & M'L. p. 594 ;) Speid

▼Speid, Feb. 21, 1837.

s M'Culloch v. M'Kenzie, May 17, 1826, affirmed July 28, 1828 ; Dickson v.

Uninghame, March 3, 1829; Patereon v. Purves, March 10, 1023, (S. App.

C***, Vol. I. p. 401 ;) M'Donald v. Lockhart, Dec. 22, 1842 ; Hope Vere v.

Hope, Feb. 12, 1828, and March 5, 1833 ; Stair, B. 2, t. 3, § 43.
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No. 120. as a proper tailzied substitution, or capable of being affected by fetters;

"~ and the pursuer being the last heir male of the body of Charles Moray

Stirling v. Stirling, the operation of the fetters was at an end in his person, and be

Moray.. was 1]ot bound to continue the entail for the benefit of parties called

under that, the most general of all terms of destination.1 (3.) The crown-

charter 1777 was not a deed capable of being recorded in the register of

tailzies in terms of the Act 1 685, c. 22. If it were to be regarded in

the light of an original grant, it was not an entail in the sense of the

statute, as not having been granted by any of " his Majesty's subjects,"

to whose deeds alone the statutory provision applied. And if it were to

be viewed as a charter by progress, it was still without the provisions

of the Act, which required that the "original tailzie" should be re-

• corded.1

3. In regard to the lands of Panholes and Blackford, the entail of

these lands in 1801 was executed by Charles Moray Stirling, as having

right, not under the entail of 1769, but under the investiture of 1777-

As such, it was not a continuation of the old entail, although in terms and

provisions it happened to be coincident, but a new and distinct deed;

and, by the prescriptive extinction of the original entail, it had become

the sole regulating title to the estate. This entail (independently of the

objection to the resolutive clause) was incomplete and ineffectual, as it

had never been recorded.3

4. With regard to the lands of Bullands, Bedralls, and others, the

entail of 1769 never having been completed by infeftment, in so far as

regarded these lands, it could have no effect against the debts or onerous

deeds, or against a sale by the pursuer, who was not only the heir of

taillie, but was also heir alioqui successurus.4

5. The entail of Glenalmond, from its defective structure afforded no

1 Craig de Feudis, III. 3, 31 ; Richardson v. Stewart, July 5, 1821, aftWi

April 8, 1824, (2 S. App. Cases, p. 149 ;) Duke of Hamilton v. Douglas, Dec. %

1762, (M. 4369;) Rose v. Rose, March 10, 1784, (M. 14955;) Molle v. KM-

dell, Dec. 13, 1811, (F. C. ;) Hay v. Hay, July 24, 1788, (M. 2315,) affirm*!

April 7, 1789; Baillie v. 1'ennant, June 7, 1766, (M. 14941 ;) Tinnocb v. Mk-

Lennan, Nov. 26, 1817, (F. C.;) Roxburgh Case, W. & S. Appeals, VoL VL

Appx. p. 98.

- Lord Kinnaird v. Hunter, Nov. 26, 1761, (M. 15611,) affirmed Feb. It.

1765; Philp v. Earl of Rothes, Dec. 14, 1758, (M. 15609,) affirmed Jan. K

1761 ; Irvine v. Earl of Aberdeen, June 26, 1776, (Mor. App. Tailzie, Nt. li)

affirmed on appeal, April 16, 1777.

3 Earl of Eglinton v. Montgomerie, June 22, 1842.

4 Douglas v. Stewart and Others, Feb. 22, 1765, (M. 15616—Bell's Cw*.

p. 168, note;) Russel, Ross, and Others v. Creditors of Kerse, Jan. 23, 17ft!.

(M. 10300—Bell's Cases, p. 166 ;) Durham v. Baillie, as reversed on »p»r*-

June 5, 1733, (Craigie & Stewart's App. Cases, p. 113;) Creditors of Cari""1

v. Gordon, Nov. 21, 1753, (M. 10, 258;) Syme v. Dewar, Feb. 1, 1W&

(M. 15619;) Brown v. Bank of Scotland, Dec. 14, 1638, and authorities uVir

cited.
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effectual protection against a sale of these lands, inasmuch as, although No. 120.

it narrated the restrictions and limitations to that effect, expressed in the„ „,_
. . M»y 28, 1845.

entail of Abercairnie, it did so in the way of recital merely, and not in Stirling t.

snch a manner as to incorporate them into the new entail, as substantive Mor»y-

and independent provisions, applicable to the series of heirs aud the

particular estate with which the entailer was then dealing. As regarded

the dominium utile of Fendoch, Pittentian, and the lands of Carrim, the

entail never had been feudalized.

The defenders, the Heirs of Entail, pleaded ;—

1. The objection to the resolutive clause was groundless. It referred

to the prohibition against sales and alienations, which was one of the

"other before written conditions and provisions" of the entail. The

antecedent to the term " other" was to be found in the resolutive clause

itself, which was also described as a " condition and provision."1

2. The pursuer's plea, founded upon the charter 1777, proceeded on

the assumption that the destination in that charter was different from

that in the original entail, and that the latter deed had been excluded by

prescription. But, (1.) according to a true construction of the destina

tion in the charter, it was identical with that in the entail 1769. The

tiestination to " heirs whomsoever " was a flexible term, which might be

construed as meaning heirs whomsoever of the body. That this was to

be taken to be the true interpretation of the destination, might be esta

blished by explanations afforded by the context, or other parts of the

deed in which the destination occurred—or even recourse might be had

to another deed, if expressly referred to as setting forth the granter's

true meaning. In the case of such an ambiguity occurring in the re

newal of an investiture, recourse might be had, in order to interpret it,

to the previous title. Upon these principles, the destination in the

charter 1777, which was expede as a renewal of the investiture, upon

the procuratories of the original entails, could only be interpreted as a

destination limited to heirs whomsoever of the body. In point of fact,

as matters stood at the date of the charter, and taking into consideration

the declaration that the eldest heir female should exclude heirs-por-

tioners, and should succeed without division, the practical effect of the

two destinations was identical.2 (2.) The charter 1777 was an effectual

entail, fenced with the necessary clauses, and duly recorded. The ob

jections urged by the pursuer to its registration (even assuming them to

be otherwise well founded) were obviated by the operation of the private

1 Carritk v. Buchanan, (Jurist, Vol. XVI. p. 638.)

1 Erek. 111. 8, 48 ; Roxburghe, Lord Eldon, (W. & S. Vol. VI. App. pp. 54,

'1;) Tinuoch v. M'Lennan, Nov. 2G, 1817, (F. C. ;) Kerr v. Dickson, Nov.

UHO, (ante, Vol. 111. p. 154 ;) Ersk. 111. 3, 20.
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120. Act of Parliament, which authorized its being recorded in the register of

tailzies.

3. With regard to Panholes and Blackford, though these lands had

been included in the charter 1777, yet no prescription quoad them had

run in favour of the destination in that charter, (assuming that it was at

variance with that of the original entail :) because, at the renewal of the

investiture in 1801, the precise expression of the destination in the entail

1769 was restored ; and upon this renewed title the estate was possessed.

Quoad these subjects, the effect of the original entail had not been

wrought off by prescription.

4. The pursuer was not entitled to decree finding that he was entitled

to sell Bullands and Beddralls, because these lands stood vested by the

Act of Parliament in the trustees for behoof of the heir of entail, with a

direction that, in so far as not sold, a title should be completed to them

under the entail by the heir for the time.

5. The various conditions and clauses of the Glenalmoiid entail,

although introduced by the statement, " as it is by the said deed of

entail (of Abercairnie) conditioned and provided," were inserted as sub

stantive conditions of the Glenalmond deed, the above expressions bein»

merely parenthetical and explanatory. Besides, to this objection, as well

as to the other, that a title had not been completed under the entail to

the dominium utile of Fendoch and Pittentian, and the lands of Carrim,

(which admitted of the same reply as to the objection with regard to

Bullands and Bedralls,) there was this general answer, that the pursuer,

as representing Charles Moray Stirling, was bound by the prior entails

of Abernyte and Milntown of Abernyte to invest the price obtained by

the sale of these lands in other lands, and to make an effectual entail of

the same, in terms of the entail 1769.

The Lord Ordinary reported the case.*

* " Note.—In reporting this case to the Court, the Lord Ordinary has somf

hesitation in expressing any opinion upon several of the questions at issue, even

on the elaborate discussion which they have received in the revised cases prepared

by the parties, as farther light will probably be thrown on these points by the

deliberations 'of the Court before final judgment. As at present advised, bow-

ever, the Lord Ordinary is bound to say that he feels great doubt, notwithstand

ing the able and anxious argument maintained for the pursuer, whether the ob

jections stated by him, to the entails libelled on, are sufficient to liberate him from

their fetters.

" I. The first plea raised is upon the phraseology of the resolutive clause of

the original tailzie of 1769, which is said to be rendered equivocal and unintel

ligible by the incomprehensible use of the term ' other,' in its reference to the acts

resolved ; but, viewing the whole expressions used in this tailzie, in connexion

with each other, it is apprehended that this objection is not maintainable. The

prohibitory clauses of the entail are admitted to be complete and unexceptionable,

in the several restraints authorized by the Act 1685, and they are described a>
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Low Justice-Clerk.—There are some parts of this case as to which the No. 120.

effect of the Act of Parliament as to these estates is undoubted, and to which I

May 28, 1845.

Stirling v.

Moray,

limitations and restrictions of the rights of the several heirs substituted to the suc

cession; after which, in a subsequent section of the tailzie, the resolutive clause

is introduced with these words :—' And with and under this condition and provi

sion, as it is hereby conditioned and provided, that in case the said Alexander

Moray, the heirs-male of his body, or any of the heirs succeeding to the lands and

Mtate before disponed, shall contravene the other before-written conditions and

provisions, restrictions and limitations herein contained, or any of them, whether

before or after the right to the said lands and estate shall devolve upon them ;

that is, shall fail or neglect to obey or perform the said other conditions and pro

visions, or any one of them, or shall act contrary to the said other restrictions

and limitations, or any of them, excepting as is before excepted ; that then, and

in any of these cases, the person or persons so contravening shall, for him

or herself only, ipso facto, amit, lose, and forfeit all right, title, and interest

which be or she bath, or might fall to them, in the lands and estate before dis

poned.'

" It is difficult to hold such a clause as, in any respect, of doubtful import.

From the generality of its reference to « the other before-written conditions and

provisions, and restrictions and limitations, or any of them/ it includes, with un

usual comprehensiveness, the whole previous prohibitions of the tailzie. The re

wiring clause itself was manifestly treated by the entailer as a limitation and

restriction, as well as a condition and provision of the deed ; this was unqnestion-

thly the technical and correct description of the prohibitory clause ; and, in the

mbsequent resolutive clause, the entailer declares in express terms, that if any

substitute shall contravene any of the other conditions or provisions, or restrictions

or limitations of the tailzie, (thus directly including all the prohibitions,) his right

'hall cease. It would, it is thought, be a straining of construction, which even

the rigour of interpretation required in entail law would not justify, to hold this

resolutive clause as ineffectual.

" II. The next objection is, that the tailzie of 1769 was altered by a charter

'ipede in 1777, in so far as the destination in the original tailzie to Alexander

Moray and Charles Moray, and the heirs of their bodies respectively, was changed

lo their heirs whatsoever. But there are various grounds on which it is thought

that this plea is insufficient to support the sale and the declaratory conclusions now

insisted on by the pursuer.

" (1.) The terras ' heirs ' and ' heirs whatsoever' are flexible ; and though used

in clauses of destination without a limitation to descendants of the body, they may

be »o subject to interpretation and construction, when it appears from other

clauses of the same deed that this was the intention of the maker of the tailzie.

'In' authorities quoted by the defenders, and, in particular, the speech of the

Lord Chancellor Eldon in the Roxburgh case, fix this point beyond the power of

question.

" (2.) The same doctrine must apply a fortiori to charters of renewal. When

flexible terms are used, they cannot be stretched beyond the meaning and purpose

,,; the proprietors who pass them. But there are various clauses in the charter

•f 1777 which show, in the most direct and unequivocal manner, that the party

who obtained that charter had not the most remote intention to change the order

"f succession prescribed by the original tailzies. In particular, the charter pro

ceeds on the procuratories contained in these very tailzies, and these procuratories

themselves are specially referred to in the qusquidem clause of the charter. These

I'Wcuratories, of course, set forth the substitution of heirs in whose favour resig

nation was to be made and the new charter granted ; and they describe and define

'l>e heirs of Alexander and Charles Moray, who are called in their proper order,

to be the heirs of their bodies. When the warrants are thus explicit, and are re-

:' rred to iu the body of the charter, it is apprehended that they may be compe
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No. 120. will advert in the outset. I fully agree, that if the conditions and provisions o

the deeds of entail are ineffectual, the Act of Parliament has no effect whatever ii

M»y28, 13-15.

Stirling v.

Moray.

tently founded on to explain and construe the flexible term used in the dispoaitin

clause of the charter. ,

" It admits of no dispute in general, that destinations to particular flaxen o

heirs, set forth in the dispositive clause of a conveyance, (when these are describe,

hv a flexible term,) may he explained and qualified by a subsequent clause in tin

same deed. The authorities as to this are so numerous, and many of them an

quoted in the papers, that they need not be enumerated here. But it seema to bi

maintained, in the present instance, that the charter cannot be restricted by an;

other instrument, however distinctly referred to, which is not quoted or repeate<

in substance in the charter itself. But the Lord Ordinary knows of no authoriii

for that doctrine. Questions as to succession do not arise with creditors, but intt-

hseredes, and so must he governed, even in the strictest tailzies, by the intentioi

of the makers or granters of settlements and charters. Hence, when heirs an

called under the terms and conditions of a specified deed, quoted by name am

date in a succeeding charter of the progress, it must be always competent in as

certain, by the original deed referred to, the legal import of every heir's claim

when it depends on a phrase of flexible import in that charter of renewal.

" Indeed the case which here occurs is treated both by Craig (Lib. II. Dieg. \1

§ 10) and ErsUine. In noticing changes of destination by error, and withoal ••'■■

consent of those interested, Craig says, < Itaque si prima investitura ita concepii

sit, ut vassalli heredes masculi succedant ; per renovationem feudi, licet cxpti ■•■■

contineat heredibus quibuscunque, agnatis tamen prsejudicari non rensent;"—and

Mr Erskiue lays down, in substance, the same doctrine, (II. 3, 20,) when be o!>-

serves that charters by progress are, in dubious clauses, to be interpreted agreeaMi

to the original one. This is conceived to be applicable even to tailzies, in que'

tions of succession among heirs.

" (3.) The law as now settled in questions of this description, is well illostnv

ted by reference to the decision in the Craigiehall case, which is founded ou kj

both parties, and was truly the converse of the present. In that instance, ii » : I

be recollected that, by the first entail, the estate was destined generally to ' dw

descendants of the first substitute,' (a phrase at one time in some use among con

veyancers ;) but the second entail was to heirs-male, whom Jailing, to the hrr>-

femule of the body of the maker's second sou (the first substitute.) The last were

unmistakeable and inflexible terms, and consequently, when fortified by prescrip

tion, they formed the law of the fee, and controlled the original destination. But

had the original destination of Craigiehall been to heirs-male of the body of dt

first substitute, and then to heirs- female of his body ; and had the second uil&t

been to ' the descendants of the second son, as called ' by the original tailzie.' it

is apprehended that the term ' descendants,' as a flexible term, and when so atei.

would not have effected an alteration of the original destination.

" On the contrary, that very point occurred, as nearly as possible, in theft*

of Graham of Morphie, which was anxiously and elaborately discussed a fewyt ■'

ago, both in this Court and in the House of Lords. In that instance a contract

of marriage, executed in 1748, contained a conveyance in the dispositive clause ■

a considerable estate to heirs-male of the spouses, whom failing, to heirs-fem»i'' ■

after which the proenratory of resignation in the said deed contained the follow^

singular clause :—' That the eldest son and his descendants shall always socceea

preferably to the younger sons and their descendants,' under which clause a fen**

descendant of the eldest son claimed the estate from the second son of the mar-

ringe ; but it was held, both in this Court and in the House of Lords, Uiat iw

term ' descendants ' being flexible, must be understood as in accordance wi'B l"

destination in the primary clause. Lord Hermand's observation on that case *

alike correct ami well put :—' Heir is a generic term, and may be modified m»

heirs of the body, heirs of a marriage, heirs of investiture, heirs of line, heirs-""*
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supplying any defects in the clnuses of the entails, and was not so intended. I No. 120.

hare sent for and considered the Act of Parliament, which is not fully quoted in

.... May 28, 1845.
lhe P>e«I«&. Stirling*.* Moray. .

But heirs-male is specific and exclusive of females. A man may he heir-female ;

i'tit a woman never can be heir-male. The expression " descendant " is equally

eeneric, embracing heirs male and female, as called by the deed in which they oc

cur.'— See Fac. Coll. 20th June 1816, and 1 Wilson & Shaw, p. 353.

•• (4.) Even if the charter of 1777 could be viewed as a new and separate deed

of entail with an altered order of succession, it would be effectual against the pur-

luer, as it contains all the Maturely prohibitions, has been recorded in the register

of tailzies, and the feudal title expede by the pursuer upon it is complete.

"It is objected that the registration is insufficient, because the Act 1685 re

quires the original tailzie to be recorded, and a charter by progress cannot, it is

argued, be viewed as an original tailzie. But, in the first place, the registration

lure was authorized by the special statute obtained by the heir in possession in

1831, and that seems of itself to obviate any plea founded on the Act 1685 ; and,

in the second place, the pursuer and other heirs seem to be barred from pleading

that the charter of 1777 was not the original tailzie, as, according to his interpre

tation, it was the first deed in which any change was made in the order of succes

sion appointed by the original tailzie. Indeed, if the pursuer's construction of the

clause of substitution be correct, the charter would be contrary to its warrants—

the procuratories on which it proceeded—as these, in express terms, were limited

to heirs of the bodies of Alexander and Charles Moray.

" (5.) Were the charter of 1777 to be held as a new and different tailzie from

that of 1769, it would still be binding on the pursuer. Granting, for the sake of

argument, that the destination to the heirs whatsoever of Alexander and Charles

Moray was a never-ending and inexhaustible substitution—descendible, in the

language of Lord Redesdale, to the whole children of Japhet—it would not inva

lidate the entail, if the division among heirs-portioners were aptly and effectually

excluded. The permanence, or even the perpetuity of the entail of a Scots estate,

if executed according to the provisions of the Act 1685, is not inconsistent with

the policy of that statute.

" The sole ground on which an entail on heirs whatsoever was first held to he

ineffectual, was because heirs-portioners were not excluded in the tailzies which

were the subject of discussion. That was the ground of decision in the case of

Cnlzean in 1 <61, (Diet. 15412,) and in the later cases of Farquhar v. M'Culloch,

in 1838, (1 D. & 13. pp. 121 and 545.) But the charter of 1777 is liable to no

such exception, as it closes the series of substitutions with this express provision,

'semper excluden. hsredes portionarias et succeden. constanter absque divisione

per onlinem totius successionis." The continued subsistence of such an entail,

e'en where the succession opens to heirs whatsoever, is implied in the decision of

the late case of Mure, both in this Court and in the House of Lords. (See 15

Sh. 581, and 3 S. & M'L. 237.)

" III. It is maintained that, at all events, the fetters of the entail are inappli-

esWe to lands called Panhules and Blackford, because the late Colonel Moray

Stirling, the father of the pursuer, in 1801, executed a new entail, departing from

the phraseology used in the destination of the charter of 1777, and recurring to

the precise terms of the original tailzie of 1769 ; and the objection stated to this

last title is, that it was not recorded in the register of tailzies. The Lord Ordi

nary can hardly think that it would be safe or consistent with any rational view

of the law of entail, or of conveyancing, to sanction such a plea. If the charter

of 1777 deviated from the entail of 1769, it was competent and proper for the

heir in possession, within the years of prescription, to correct the error, by making

up a new title conform to the entail. There is neither authority nor principle lor

holding that the deed of rectification must be viewed as a new tailzie. The title

'lands on the original tailzie, to the registration of which no objection is stated.
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No. 120. But 1. I apprehend, that as the estates are all vested in the trustees by the

Act itself with power to sell, while the heir in possession has only right to draw

May 28, 1845. , ill. l a i i jl • l
Stirling v. tne rent8> "° 8ale °y '"'" can oe effectual or complete ; and hence, in the susptn-

Moray. sion, I have no doubt whatever that the charge on this ground alone could not be

sustained. This would be of small importance, however, if in the Declarator it

were found that the pursuer had right to sell, as the suspender and charger of

course perfectly understood each other in the matter of the intended sale. But.

in point of form and title, it cannot be disregarded as to the sale stated to hare

been actually made while the estates are vested in trustees.

The case of Brown has no application to this point, being only a demand on

the bank to pay over to creditors the money deposited in the bank under the oper

ation of the Act of Sederunt, which demand was made after it was found that tbe

entail did not protect the estate against the diligence of creditors, and when the

money could no longer be applied in terms of the Act of Parliament.

2. But there is another point under the Act of Parliament, which is of more

importance. I am of opinion that the Act of Parliament excludes altogether the

questions raised aa to the lands, to which it is said no titles have been made ap

under some of the deeds of entail, even if there had been any solid ground open to

the pursuer on these points ; for the Act of Parliament, obtained on the applica

tion of the pursuer's brother, and with the consent of the heirs, and binding on

them all, makes it an express condition and provision, that to all these different

lands, having narrated fully the state of the rights under which they were held,

" IV. The next plea of the pursuer is founded on the state of tbe titles to Bnl-

lands, Bedralls, and others, which, it is said, stand on a tailzie recorded but never

feudalized, ami that these particular lands are thus left open to the onerous con

tractions and alienations of the heir in possession, as found in the cases of Dong as

and of Kerse, and others ; but the Lord Ordinary is inclined to think that the

specialty noticed by the defender, which is to be found in no prior case on record,

is a conclusive answer to the objection. The whole lands noticed under this head

are vested in statutory trustees, and so, ex vi Btatuti, belong to them, and are

placed beyond the contractions of the heir, till a valid title is completed conform

ably to the entail, and in terms of the Act of Parliament. There does not appear

to be any principle or precedent on record for overruling that plea, keeping in

view the peculiar enactments of the statutes under which the lands were vested in

the statutory trustees, long before tbe sale now under suspension.

" V. The last objection urged by the pursuer is founded on the terms of the

entail of Glenalmond, executed by the deceased Colonel Moray Stirling in 1608.

This deed is said to be so framed, that the prohibitions and forfeitures provided

for in it are those of the lands of Abercairnie, the entail of which is frequently

referred to in the new entail, and not to those of Glenalmond, which alone were

settled by the deed of 1808.

"If the pursuer's construction of this last tailzie were correct, there might be

room for some of the most weighty pleas successfully urged in the late case of

Eglinton, and the sale or alienation by the pursuer quoad Glenalmond would be

effectual ; but the Lord Ordinary doubts if the entail of this estate fairly admin

of the reading proposed by the pursuer. It is no doubt unnecessarily and anxi

ously repeated, that the conditions and limitations of the new tailzie are in con

formity with the original tailzie of Abercairnie ; but the fetters appear in every

essential clause to be applied to the lands thereby disponed—i. e. to the lands of

Glenalmond. The case requires no further explanation iu the present stage of

the cause."
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and that a title under the entail had not as yet been completed, there shall he No. 120.

made np valid and sufficient titles in the person of the heir of entail, under the ~~

,,.,. . • , . „ , ., . . , L M»y28, 1845.

authority and with the approbation of the Court ; and, until that is done, these Stirling v.

lands are vested in the trustees by the Act of Parliament. If the entails are in Moray.

themselves defective, then these titles will not entail the estates beyond the terms

of the entails. But all these lands, to which no title under the entail had been

made up, having been transferred to and vested in the trustees, it was quite a

competent and effectual provision, as a condition of the Act, and is binding on the

pamper, that to these lands, before the right of the trustees shall be determiner),

valid titles shall be made up to them respectively under the different deeds of

entail including them. I have no doubt that this is perfectly complete and effec

tual, and that the separate questions raised as to the right to possess these lands

on apparency, and to disregard the entails, is excluded, and excluded not only

later haeredes, but as much also in a question with an onerous purchaser, (supposing

Mr Charles Home Drummond, being an heir of entail, could claim that separate

character,) for the lands are in the mean time not held on apparency by the heir of

entail at all, but are vested effectually in trustees.

In the third place, I am of opinion that the express provision and declaration of

this Act of Parliament altogether excludes the question whether the charter 1777,

supposing it to be inconsistent with the entail 1769, and to create a new title, was

an instrument of the character which otherwise could have been effectually re

corded under the authority of the Court in the register of tailzies. I apprehend,

that when authority was specially given for registering that charter as a deed of

entail by this Act of Parliament, as the arrangement sanctioned by the legislature

for this estate, it is no longer open to enquire whether there might have been

objections to that form of deed, if presented for registration, without such autho

rity. Being registered by the authority of the Act of Parliament, I am of opinion

that it is a recorded entail, and that any such objection is altogether excluded—

excluded not only in a question inter heeredes, but with every third party.

To save returning to this point, which, however, in the view I take of the char

ter 1777, would not arise at all in this case, I wish to add, that I do not think the

question as to the competency of registering this charter is decided by any of the

cases referred to, or is to be taken as a point on which, in my opinion, the pursuer

coald clearly have prevailed. But I give no opinion on the point.

To the above extent, I am of opinion that the Act of Parliament has conclusive

effect in this case.

Bat it leaves the construction and effect of the deeds of entail of conrse open

lor consideration, and therefore there are a variety of points on which our judg

ment ia required.

1. I am of opinion that the resolutive clause in the entail 1769 is perfectly suf

ficient, and the pursuer's construction of it unsound. Probably the argument of

Mr Marshall, as to the construction of that clause, if read by itself, as to the mean

ing of the word " other," as it occurs in that sentence, isolated from the rest of

the deed, is well-founded ; and, at any rate, I do not think that effect can war-

rantably he denied to a clause so clear and so comprehensive, because there hap

pens to be introduced into it one word such as " other," not very correctly or ap

propriately, but without any real detriment to the sense and import of the clause.

Bnt this critical objection is raised solely by taking this sentence by itself without

the context, of which it forms a part, and to which it manifestly refers. And I
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No. 120 am surprised to see tliat the defenders have allowed the clauee to be commented

on without any notice of the context, to which it so manifestly refers; fur, when

May 28, 1845. , ..... , , , , , . . , , . .,
Stirli the preceding provision is read, then the reason lor introducing the word "other

Moray. . is very apparent, and it comes in quite correctly. Upon turning to the deed, it

will be seen that there is a full and anxious set of prohibitions and condition*,

which are stated with very great particularity, and the last of which is a kind of

obligation imposed on the heirs of entail to pay a certain sum annually to clear off

the entailer's debts, with a provision to free the estate from any adjudication which

might be led against it.

The failure tofulfil this obligation required obviously a different sort of reso

lutive clause (an irritant was inapplicable) from the irritant and resolutive clauses

appropriate for the enforcement ofprohibitions ; and hence that provision or ob

ligation, having been introduced after the prohibitions, is followed up immediately

by a resolutive clause specially adapted for itself, and applicable to no other con

dition ; and then after ending that, the deed goes on, " and with and under this

condition and provision, as it is hereby conditioned and provided, that in case the

said Alexander Moray, &c, shall contravene the other before-written conditions

and provisions, restrictions and limitations, herein contained," then the acts of

contravention are declared null in appropriate terms, and the contravener's right

resolved. Now, here it is plain, from the context, that other relates to the pro

hibitions, &c, to which the special resolution attached to the obligation to clear

off debts and diligence was inapplicable.

I think this perfectly clear, when the deed itself is read, and not one clause

taken out of it by itself.

2. I do not think that the destination of the charter 1777, which is merely i

title made up in professed conformity to, and expressly and by plain declaration

under, the entail 1769, is inconsistent therewith, so as to establish a new and dif

ferent destination. Substantially, there is no difference. But as the charter did

not profess to make any alteration—as it proceeded on the entail, and as that i»

declared in it—I think we must take terms which are flexible with reference to

the entail, and that there is no real change.

As to Panholes and Blackford, this question, however, would be wholly snper-

seded, as the destination in 1801, and the title on it, clearly brought the land1

back to the destination of the charter 1769 within the years of prescription, e'en

if there had been any inconsistency whatever to harm the entail and the first m'f-

titure. And it was not necessary to record that deed, which was only a step to

rectify the title in conformity with the original and recorded entail.

3. The disposition and entail 1808 is clearly effectual against the pursuer; and

if there were any defect in it, he must fulfil the obligation thereby declared and

acknowledged, and in which he represents the granter, and could not a*.k for a de

cree finding that he was entitled to disregard it. But I am of opinion that that

entail is correctly and effectually drawn, and that the reference to the prior deed

in no degree interferes with the direct imposition of the fetters by that deed itself

on the heirs taking these lands—for in every single instance, besides the reference

to what is provided by the original deed, there are words of direct provision by

that new deed itself, which, according to the most strict grammatical form, impose

the conditions stated to be in the original deed on the succession to and holding ot

the lands under this new deed.

In the view I take of the case, the above opinion exhausts all tbe points. •
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hfe only to add, tliat, if it had been necessary to consider the point, I do not No. 120.

think that Mr Charles Home Drummond, himself an heir of entail, could be en-

titled to be considered, and that, too, at the instance of the heir of entail in pos- s -J^ '

wssion, who alone argues that he is to be so taken, as a third party onerously Moray,

contracting with the heir in possession. I am not prepared to hold that an heir

bound by the entail can, in order to defeat the rights of an elder brother, enter

into a sale, and then pretend that he is to be regarded not in the character of an

Heir of entail, even if this were a true and onerous sale. However, Mr Charles

florae Drummond does not maintain that plea ; on the contrary, he concurs in

resisting the action, and expressly on all the other grounds stated by the other

defenders. J must assume that this is done sincerely ; aud it is only the pursuer,

the heir in possession, who wishes to bestow on him the character of an onerous

bona fide third party, which be does not claim.

Lord Medwyn.—I have not considered the private Act further than is stated

in these papers. And I have only to give my opinion on the matter brought be

fore us in this case. •

I think the objection to the resolutive clause in the tailzie 1769, that the intro

duction of the word other makes the clause unintelligible, and therefore inopera-

ti'e, is not well founded. The case is argued as if the entailer considered the

raointion of the right of an heir, in the event of contravention, a condition and

provision, so that, when he provides against the effect of contravening " the other

Wore-written conditions and provisions, restrictions and limitations, herein coup

ttitied, or any of them ;" and further specifics them generally, as if " he shall fail

or neglect to obey or perform the said other conditions and provisions, or any one

°f them, or shall act contrary to the said other restrictions and limitations, or any

of them,"—it iB argued that this distinctly refers to the whole conditions, &c, in the

prohibitory clauses, which embrace all the restraints noticed in the Act 1685, and

therefore, that there is, in this view, no objection to this clause. But I rather

tske this view of what was the meaning of the framer of the entail, that, having

imposed the condition on his heirs of paying off £500 annually of debts then affect

ing the estate, the entailer imposed the burden of redeeming or purging any ad

judication, or other legal diligence for these debts, within three years; and the

person not redeeming or purging is to forfeit his Tight to the lands, and the same,

*"h the right of redemption, is to devolve on the person next in succession, who

u to declare the forfeiture quant primum, and redeem and purge that diligence

fitWn two years ; and if this is not done, he is to forfeit his right, which is to go

It the next heir in succession. Then follows the irritant clause applicable to all

'tie other conditions and prohibitions ; so that when the entailer speaks of the heirs

'•■■.ravening the other before-written provisions, I think it distinctly applies to all

"« others, except the one immediately preceding, for which a different forfeiture

vm required—a forfeiture only of the right of the heir, but no irritancy of the

M>t on which the diligence followed. The contravention of the other provisions,

■och as prohibitions to sell, contract debt, &c, was to be attended with both, and

therefore are aptly designated as the other conditions, to which this clause was

lo apply. There is then no uncertainty to what prohibitions the irritant and reso*

Mi»e clauses apply.

I bis tailzie was recorded, as intended to be the regulating title of the estate.

But it is said that the charter 1777, which followed on it, was not made up in
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No. 120. terms of it, in as much as the destination to Alexander and Charles Moray re-

,, ~~" spectively, after heirs-male of their bodies, was to their heirs whatsoever, instead

M»y28, 1845. ,..'... ,,..,. „„ , . ... i
Stirliug v. °* being to the heirs of their bodies. 1 hat this was an oversight, is very plain.

Moray. The charter followed on the entail, and proceeded on the procuracies in it. la

all respects it was the same, with the same clauses and conditions in the entail,

with this single variation in this part of the destination, and then follows the lon§

ulterior destinations which have produced such a host of heirs of entail, as an

here cited as defenders. The term heirs is flexible, and will embrace heirs of ibe

body as well as other heirs ; and I cannot look at this charter, or the conduct of

the parties, without being satisfied that there was no intention to alter the terms of

the destination ; nor in holding that, if thought necessary, the pursuer, in this

question inter hseredes, must, as the heir of the entailer, be bound to rectify the

title ; and,. in so holding, I do no wrong to the intention or understanding of the

parties interested in these estates.

This charter 1777 has been recorded in the register of tailzies, in terras of the

private Act of Parliament, so that if it were held-that this really was a new entail,

it would be effectual against the pursuer. 1 know no objection to an entail being

effectual, that it first appears in the form of a charter, nor any objection to it beitr.

recorded ; and the next destination to the pursuer, in consequence of his baring

no heirs-male of his body, though only to heirs whatsoever, will not have the effect

of destroying the entail, because of the express exclusion of heirs-portioned

throughout the whole course of succession.

As to Panholes and Blackford, in consequence of a title having been made op

in 1801, in terms of the destination in the original entail 1769, and different f; on

that in the charter 1777, if this last differs from the other, as possession baa fol

lowed on the title 1801, it seems abundantly clear that no prescription by posses

sion on the charter 1777 has worked off the terms of the original deed 1769, wbick

was duly recorded, and the pursuer, as the heir of the entailer, is bound to make

up titles, and hold under the recorded tailzie.

As to Bui lands, these lands are included in the entail 1769, but no title has

ever yet been made up to them. The pursuer holds them on a personal title, and

can only make up a title to them under the entail in terms of the Abercairoie

Entail Act, and he can only receive this title from the trustees, in whom the lawn

are at this moment vested, under the conditions of the entail ; and it is only after

he has vested himself with a title that he can ask the Court to interpret the cha

racter of that title.

The objection to the entail of Glenalmond 1808, that the restricting clans*!

are narrative of what is contained in the entail 1769, and are not applied to the*

lands, seems not well founded. The words do impose the conditions as wellM

narrate them ; but further, if it were so, the pursuer, as representing his father,

would be bound, in terms of the entail 1769, to entail these lands so purchued,

in lieu of the lands of Abernyte, in a valid manner, and therefore cannot toeceti

in his present action to defeat the entail.

Perhaps I may be permitted to add, that I should have been well pleased it I

could have entertained a different opinion in this case.

Lord Moncreiff.— I shall express my opinion shortly on the several poi»"

which are raised in this case. In general, 1 think that no good ground baa been

shown for holding the entail or entails in question to be ineffectual.
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1. I am of opinion that the general irritant and resolutive clauses are expressed No. 120.

id an apt and sufficient manner. The objection taken is, that the words, "shall

.. , , r . ... , . . . . . M.v 28, 1845.
contravene the other before-written conditions and provisions, restrictions and sti!in,e v

limitations," &c, do not specify with sufficient distinctness the precise cases in Moiaj.

rhich the clause is to be called into operation. I can see no difficulty or ambi

guity in it. The objection is founded on the use of the word other, which may

not be very usual in such a clause ; for there can be no doubt that, apart from

my effect of that term, the words employed are perfectly sufficient to coverall

die general prohibitions against selling or alienating, contracting debt, or altering

the order of succession. And if there were nothing else iu the form and connexion

of the sentences, to explain the particular use of that word other, in consistency

*!th the obvious meaning and effect of it, so to protect the general clause of pro

hibition, 1 should think, with the Lord Ordinary, that it would he most reason-

y interpreted as referring to the resolutive clause itself, as distinct from the)

'' other before-written " conditions, provisions, restrictions, and limitations.

But I own it does appear to me, as to your Lordship, that there is another

>-ry simple explanation of the use of that word, arising from the connexion in

which the clause stands with the immediately preceding clauses of the deed. After

the general clauses of prohibition, there is a very stringent obligation laid on the

iajtitute and heirs to pay, in a particular manner, all debts due by the entailer,

U'l other burdens affecting the estate ; and this is forti6ed by a very anxious and

precise resolutive clause, applied to the event of any adjudication being led for

lay inch debts or burdens, and that of their not being purged within three year?,

thereby the heir so failing to purge such adjudication is declared to forfeit all

k%bt to the estate ; and the same condition and forfeiture is applied to the next

heir entitled to succeed, and so on. It will be observed, that the events thus pro

filed for neither required nor admitted of any proper irritant clause ; the assump

tion being, that the debts did legally affect the estate, and that neither they nor

Ae adjudications led upon them could be annulled. The concluding part of these

(bases is, " Provided also, that the heir so redeeming, and all the heirs succeed-

>ag tn them, shall be liable to the same conditions and irritancies to which the

heirs contravening and failing were liable." Now, it is immediately after this that

the general irritant and resolutive clause is introduced in the form I have already

■entioned—" and with and under this condition and provision,'' &c. The writer

•f the deed had apparently reflected that, as the immediately preceding conditions

admitted of no application of an irritant clause to them, neither did they require

the application of any additional resolutive clause, complete clauses of forfeiture

<a the particular events so provided for having been already expressed in ample

[*™«. Apparently, under this idea, and with perfect correctness, both grammati-

"lly and in technical precision, he goes on to provide, that if any of the heirs

•hall contravene the other before-written conditions or provisions, restrictions and

haiitationa, or any of them, that is, &c, not only shall such heir contravening

forfeit all right to the estate, &c, but " all debts contracted, deeds granted, and

Mi done, contrary to the conditions, &c, shall be of no force, strength, or effect,

wd ineffectual and unavailable," &c.

It teems to me to be impossible to miss the true meaning here expressed. The

* 'ante, by the use of the word other in the hypothetical part of the proposition,

has eridently reference to all the before-written conditions, &c, other than those

2 T
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No. 120. immediately preceding, to which ample clauses of forfeiture had been already ap-

plied, aud to which the clause of general irritancy also intended could have no

M»y 28, 1845. f , . i .. j ■ • i i i i ■

Sti,.iin« r relation. In other words, it is a general clause resolutive and irritant, to protect

Moray. all the general conditions and prohibitions, as distinct from the special provision*

as to the debts of the entailer or his ancestors, or other burdens which miitht

legally affect the estate, as to which he had imposed obligations, and provided

forfeitures, but could not declare any irritancy.

This appears to me to be the simple explanation of the clause. But, if it were

not so, or in so far as it may be necessary, I also think that it admits of the ex

planation adopted by the Lord Ordinary.

2. For the reasons very clearly expressed in the Lord Ordinary's note, I am of

opinion that the charter of resignation and confirmation which was expede in 1777,

cannot have any effect to relieve the pursuer of the fetters of the original entail

1769.

I concur in all the reasons stated in the Lord Ordinary's note. This beings,

charter of progress, I apprehend that, in any question of succession, if such a ques

tion arose, it must be interpreted with reference to the warrants on which it pro

ceeds, as embodied in it, and all the clauses of the charter itself, showing that the

flexible term " heirs whatsoever" used in it must be sustained to the definite

meaning expressed in the warrants recited. But no such question of succession

has arisen ; and I have no idea that such a casual discrepancy in the expression »

to one branch of the destination, between a charter of progress and the original

entail, can have the effect of doing away the operation of the material clauses of

that entail.

If it could be taken otherwise, it must be said that the charter imported an

entire alteration of the entail 1769—that it was a warrant for new infpftment,

upon resignation in the superior's hands. Very singular if it were so, being con

trary to the procuratory of resignation on which it proceeded. But take it to be

so. It must then either be an entire new title, or it must stand on tbe old title.

And if it is to be taken as a new title, it has all the clauses of a strict entail duly

engrossed, and it has been recorded in the register of tailzies. It is said that it »

not the original tailzie, which is what the Act 1655 requires to be recorded. Bit

this is changing the ground, and shifting the hypothesis of the argument. If t«e

question rests on the entail 1769, it is recorded; if it must be taken a» on

the entail 1777, as a title on resignation for new infeftment, that must be con

sidered as the original entail in this question ; and that also has been duly record

ed under authority of the Act of Parliament. If tbe pursuer were to place tbe

title on the procuratory of resignation, it would be fatal to his whole argument-

I am further of opinion, that the termination to heirs whatsoever, even if the erect

had occurred when it should take effect, would not render the entail inoperative

against the heir in possession ; because I have always understood that, according

to all the authorities, if the succession of heirs-portioners be excluded, it is a pxx>

and effectual entail in favour of each heir-portioner in her order.

3. I am of opinion that the deed executed by Colonel Moray Stirling in 1901,

as to the lands of Panholes and Blackford, cannot be regarded as a new entail-

requiring separate registration. It is, indeed, a special title made up on tbe »W

entail, for tbe purpose of correcting an error in a previous title, and distinctly

made to depend on the original entail. If it had been otherwise, it would haw

been an act of contravention. I think that it did not require registration.
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i. I am of opinion that the answer made to the plea as to the lands of Bullands No. 1 20.

■nil Bedralls is also good.

The plea is, that no feudal title has been made up as to these lands on the entail Stirling V.

1769. From this the pursuer infers, that these lands, as held in apparency by a Moray,

party who was also the heir alioqui successurus, were liable to the diligence of

creditors, according to the case of Ross of Kerse, and other cases ; from which he

jumps rapidly to the conclusion, that he has now power to sell them. The first

part of this plea might be all well, if these lands had been actually adjudged by a

creditor, before they became vested in trustees by Act of Parliament. The credi

tor's diligence might have been effectual, while, according to the express words of

the Act 1685, and the terms of the entail, the heir suffering such an adjudication

to proceed would have been liable to a declarator of irritancy of his right to the

whole estate. How far the same rule would be extended to the case of a volun

tary sale by a party not infeft, is a very different question. I doubt it much. But

it cannot arise here. How can any purchaser be allowed to say, that he pur-

cliaied on the faith of the pursuer's title as heir alioqui successurus, and not on

his title as heir-apparent of entail—after these lands had been fully vested in trus

tees by Act of Parliament, and the pursuer can get no title on which the form

of a sale could be effected, except a title made up upon the entail for the purpose

of carrying the trust into effect ? Till he makes such a title, the entail stands

rested in the trustees, and no other title can by possibility be obtained, it seems

to be an invincible specialty.

5. Under the fifth head of objections, the pursuer, besides renewing several

points of argument which I have already considered, raises a new and peculiar

plea, founded on the form of the entail of Glenaltnond and others, which is, no

doabt, a new and special entail.

I have examined that entail minutely ; and I am really unable to find that there

is any defect in it.

The lands of Abernyte and others were included in the entail 1769. But a

•pecial power was given to sell them, provided that, within a limited time, the

heir selling should purchase other lands of equal value, and execute a new entail

of them, under all the conditions of the old. Charles Moray Stirling did exer

cise the power, by selling the lands of Abernyte, &c. ; and having purchased the

linds of Glenalmond, &c, he executed the entail 1808, in fulfilment of his obli

gation. The question is, whether that is an effectual entail ?

It appears to me to be very correctly drawn according to its purpose ; except

that it adopts the words of destination in the charter 1777, instead of those in

the entail 1769. I have already spoken as to the effect of that variance. But,

in other respects, the deed narrates the charter, and specially the entail 1769—

the power of sale given—the sale and purchases—and the obligation to make the

new entail ; and the granter then proceeds, in implement of that obligation, and

under all the conditions, &c, expressed in the deed 1769, to dispone these lands

to the aeries of heirs called ; but in the end of the dispositive and tenendas clause

it bean—" But always with and under the conditions, provisions, &c, herein

after specified." Then comes the procuratory of resignation, in which all the

entailing clauses are inserted verbatim as they stand in the deed 1769, but not at

•11 as depending on the reference to that deed, but substantively as the conditions

'•' the resignation of the special lands resigned. It is " with end under the
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No. 120. restrictions after written.*' It bears, no doubt, "as it is by the said disposition of

the estate of Abercairnie expressly conditioned and provided," &c., in order to

•lirline'v. ' Bnow tnat tne pranter is following out his obligation correctly. Bnt the condi-

Iiiray. tions, prohibitions, and clauses irritant and resolutive, are all specifically applied

to the special lands disponed and resigned.

The pursuer observes, that the deed should have borne a clause appointing all

the conditions, &c, to be engrossed in the charters, and infeftments following

hereon, &c. I apprehend that this proceeds on a mistake in law ; because I know

of no law which requires such an injunction to be expressed in any entail. The

statute requires the fact to take place, in order to render the entail good against

creditors. But no law requires this to be expressed in the entail itself, in order

to render it valid.

Yet there is a mistake in fact also ; for there is such a provision in this deed,

(p. 55, G,) which I hold to be substantive as a condition of the resignation of

the special lands.

On the whole, therefore, I cannot find any solid ground for holding this entail

ineffectual. As to the circumstance of no infeftment having followed on it, the.

answer already made as to the other lands meets the objection. They are vested

in the trustees. But, separately, Charles Moray Stirling only held these lands by

personal titles, under an obligation to settle them by strict entail. How can the

pursuer get a title by which to sell them, which will not be qualified by that obli

gation ? The cases of Ascog and Queensberry appear to me to have no appli

cation to such a case.

Lord Cockburn.—I. Abercairnie.—I am of opinion that the objection founded

on the word " other," that has been taken to the entail of Abercairnie, is one that

cannot be sustained. The entailer has chosen to describe his resolutive clause

itself as a " condition and provision." He says that the estate shall only be held

under " this condition and provision"—viz. that effect shall be given to the reso

lutive clause. After this he was almost compelled, in referring to the provision*

in the prohibitory clause, to describe them as " the other" provisions, because they

actually were so. They were other in reference to the resolutive provision. This

part of the case appears to me to be quite clear.

The next question arises on the charter of 1777. This charter, it is said, b»s

become the ruling title ; and, on this assumption, two objections are taken.

1. One is, that the destination in the charter in favour of " heirs whatsoever,"

leaves the pursuer as free to sell as if it had been to heirs and assignees.

If the charter had altered the entail, and the estate had been possessed upon it

for forty years, the entail might have been extinguished by prescription. But the

charter does not alter the entail. On the contrary, it confirms and renews it. It

in a corroborative, and not an adverse, title. In making one part of the destina

tion in the charter to " heirs whatsoever," Alexander Moray did not merely intend

to denote heirs whatsoever of the body, but, in legal construction, he actually does

denote this. The case of Koxburghe fixes that it is competent, or rather indis

pensable, to take the author of a deed's whole relative language into view, in

assigning the due meaning to one of his doubtful or flexible terms. Of course hi»

relative language in the same deed may, in general, from its mere proximity, be

more conclusive than similar light derived from a separate deed. But I am not

aware of any authority or principle for altogether excluding separate, though con
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wcted, deeds. And there is no occasion on which a flexible term is more subject No. 120.

to explanation by a separate instrument, than in the case of a supposed difference

between a deed renewing an investiture, and the investiture meant to be renewed. p»|rita_'_

Now I cannot read this charter without seeing, in every part of it, that Alex- Moray,

ander Moray corroborates and renews the entail. In particular, it is distinctly

implied in the whole of his language, and of his provisions relative thereto, that

the destination of the two deeds was understood by him to be the same. The

charter would be made absolutely unintelligible by its being supposed to be dif

ferent. I therefore think that the flexibility of the words, " heirs whatsoever," in

the charter, must, by construction, be fixed iuto " heirs whatsoever of the body,"

as in the entail.

Being of this opinion, I have no occasion to dispose of the pursuer's plea, that

an entail which opens to heirs whatsoever, has thereby necessarily come to an end.

When we are obliged to dispose of this point, we shall do so ; but not sooner.

Moreover, even the charter contains a prohibition, duly fenced, against selling,

which is effectual against the pursuer.

2. But this raises his next point, which is, that the charter has not been

recorded, and could not be so ; partly because it is not the original entail, and

partly because it is a deed flowing from the Crown, and not, as required by the

Act 1685, from one " of his Majesty's subjects."

There is, apparently, some inconsistency in the pursuer's reasoning here. For

he at one time maintains that the entail is extinguished by prescription—so utterly

extinguished, that it cannot be even referred to as explanatory of the meaning of

a term ; and having thus, for one purpose, set op the charter as the sole existing

title, he then maintains that the charter could not be recorded, because it was not

the sole title. However, I assume the charter to be now the regulating investi

ture. Then the objection is, that a Crown charter cannot he recorded as a deed

of entail by a subject. This, so far as I recollect, has nut been determined ; and

if we were obliged to determine it now, I suspect that the point would not be so

clear an the pursuer supposes. But we are not required to determine it. This

case seems to me to be settled by the fact, that this particular charter was

appointed to be recorded by special statute ; and this, as the pursuer states, (case,

p. 10,) on the ground that it had become the ruling investiture. I cannot hold

an Act of Parliament to be of no authority.

II. Jjullands, BedralU, tfc.—The pursuer's plea, as to these lauds, is, that

having always been possessed on apparency or personal title—i. e. the title to

them having never been feudalized—the entail of 1769, quoad them, is inept.

For a sufficient answer to this, I do not think it necessary to go beyoud the

recent statute. That Act has vested these lands in fee-simple, though under

trust, in certain trustees, who are appointed to sell them, or to secure them, for

the heirs of tailzie. In this situation, how can the pursuer sell what he is not

vested with, even personally ? These lands, whatever claim he may have upon

them, are at present not his. As to the observation that a private statute cannot

affect third parties, if there was ever any authority for it, it has lately been put

down, emphatically, in the House of Lords.

III. Glenalmond.— i'he objections taken to the entail of this estate that was

executed in 1808, seem to me to he groundless.

Tii it entail is not, as the pursuer argues, imperfect from its containing no proper

operative clauses of its own, but merely referring to the fact that such clauses.
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No. 120. exist in the entail of 1769. It certainly does refer to that prior deed as contain-

ing certain clauses. But it does not merely refer to the fact of these clauses being

May 88,1845. . , , . . '. . ,. , .

Stirling t. there. It refers to them in order to adopt them. And it does adopt them, posi-

Moray. tively and directly, by re-asserting them as clauses of its own.

It is said that the entail of 1808 is itself defective. But even if this were tbe

fact, it would not avail the pursuer. Entailed land had been sold under the origi

nal tailzie, but only on the condition that land better p aced for the principal estate

should be purchased with the price, and brought under that entail. If, as tbe

pursuer says, there has been a failure to reinvest, then, instead of taking advantage

of this failure, he is bound to correct it. He himself has no right to the bought

land except under the entail.

IV. Blackford and Panholes.—The pursuer's plea, as to these lands, is, that

they are held under a separate deed of entail of their own, executed in 1801, and

that this entail has never been recorded.

It is admitted that this deed is lost. In this situation I do not see how we

can proceed upon it, until it be restored by a proving of the tenor.

If we are to proceed upon it as upon the Crown charter of resignation, by wbirb

it has been followed, I think the question, in reference to the existing argument.

not clear. But I am probably in some mistake from misapprehending tbe facts.

As I understand, these lands were separated from the rest of the estate, and

were made the subject of a new entail of their own in 1801 ; and they have ever

since, or at least have for some time past, been held neither under the original

entail of 1769, nor under the charter of 1777, but under this new and separate

title of their own of 1801. If these be the facts, I do not as yet see a good an

swer to the pursuer's objection, that the deed of 1801 has never been recorded.

That its execution was unnecessary, and that the destination and provisions are the

same with those of the entail of 1769, and that the author's object was only to

remove these lands from the charter of 1777, and to entail them the better hr

bringing them under the very words that occur in the deed of 1769, are all con

siderations which, though well founded in point of fact, appear to me to be irrele

vant or unimportant. Whatever the object was, it was effected by means of a

separate entail ; and if it be true that the estate has been possessed for forty year*.

or that it was possessed at the date of the recent sale solely on this distinct deed,

how can we escape from the consequences of its not being recorded ? The identity

of its terms with those of the entail of 1769, is surely immaterial. Suppose tiro

estates to be effectually entailed by a single deed. An heir thinks it safer to

have two deeds. So he withdraws one of the estates, and places it under a deed,

identical with the other, of its own. No substitute objects to this, or obliges tbe

heir in possession to make up his titles correctly, or compels the new deed to be

recorded. While matters stand in this position, a purchaser, seeing nothing on

the register to obstruct him, buys the estate. I do not see that the transaction

can be set aside by saying that the second deed was useless, or the same with 'he

first one. The purchaser is not bound to look beyond tbe facts, that the estate be

bought was held under a deed, which, whether useless or not, formed the title of

possession, and was not recorded.1 It has been said that this is all removed by

See Stewart, 23d May 184*.
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tin fact, that the purchaser himself is here an heir of entail. But this point lias No. 120.

not been argued, nor indeed do 1 see a plea for it on the record. The applica-,, .„ " .
, . , . i Mav 28> 1845.

lion, moreover, of such a plea as against a purchaser who happens to be also a Ministers of

substitute in the entail, would require great consideration. It is said the purchase Edinburgh v.

i» fictitious. If this be the fact we should no

we are applying the law to a real transaction.

i< fictitious. If this be the fact we should not decide the cause. I assume that

The Court accordingly pronounced this interlocutor :—" In the suspension,

suspend the letters simpliciter, and decern ; and, in the declarator, find the

pursuer not entitled to obtain decree, in terms of the conclusions of his

libel, or any of them, and therefore assoilzie the defenders, and decern."

D»M>ii and Wilson, W.S—Jauuine, Stodabt, and 1-Vamk. W.S.—A. and C. Douglas,

W.S Agrnta.

Ministers of Edinburgh, Pursuers.—Sol.-Gen. Anderson—Inglis. No. 121.

Magistrates and Town-Council of Edinburgh, Defenders.—

Rutherford—Marshall.

Burgh—Corporation— Trust—Annuity- Tax—Church.—In an action by the

Ministers of Edinburgh against the Magistrates and Town-Council for arrears of

aunuity-tax, which were alleged to have been rendered irrecoverable by the cul

pable neglect of the latter in failing to appoint stentmasters in terms of the statutes

tbereanent;—Held, that the performance of this duty was imposed upon the Ma

gistrates and Council as a body of statutory commissioners, and not upon the

burgh itself, through them, as its representatives and administrators ; and that the

property of the Incorporation could not be subjected to liability for acts done by

them when not acting in their proper official capacity.

Prior to the year 1625, there had been several grants from the Crown May 28, 1843.

in favour of the city of Edinburgh, of church lands and other property ~

belonging to the Popish clergy, which were intended to be applied to a Lord Ivory.

certain extent in support of the Ministers of the city. T*

The assessment for their maintenance, commonly known by the name

of the annuity-tax, originated in the year 1625, in certain articles which

were proposed by King Charles I. to, and answered by the Magistrates

of the city.1 These articles, as contained in an act of the Town-Council,

of date 2d March 1625, regarded (articles first and second) the subdivi

sion of the city into parishes, and the appointment of eight ministers. In

the third article the King proposed that each minister should be provided

with a sufficient maintenance of not less than 2000 merks Scots, to be paid

Maitland's History of Edinburgh, p. 274.
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No. 121. by the people that lived under their care, and that either by imposing a

M« 28 1845 certa'n annuity upon every house and tenement within the parish, as

Minlitem «t done in London, or by some other convenient means ; and, till this

Mariitrafe/ should take effect, that the town should bear the charge of the whole.

The answer returned to this article was, that the ministers of the burgh

were already provided with a stipend of 1200 merks, " payed to them

conform to the agreement made with them at thair entrie to thair charges ;"

and, " since the common guid is not abill to sustain the burthen alreddie

imposed theirupone, and of reasone audit not to be thralled to the pay

ment of the ministers' stipend," and as the desired augmentation craved

mature advisement, the Magistrates entreated his Majesty to give them

permission not to answer the same at that time. By the fifth article, the

right of patronage was to be conferred on the Magistrates. The tenth

article was in these terms :—" Since the Proveist, Baillies, & Counsall,

as patrones of the Kirkis of the said Burgh, at the entrie & admissioun

of ilk minister agrie with him for his stipend, that it sail not be ieasume

for him to exact any other duetyes from his parochines, but sail ressaue

his stipend from the saids Proveist, Baillies, and Counsall, conform to the

agriement, and acquiesce therein."

These proposals and answers were confirmed by Act of Council, 28th

September 1625, and were afterwards ratified by the King in Council,

the stipend continuing " at 1200 markis IScottis for each minister, as they

ar presently in use to pay*- ; and how soone the distributione intended

sail be perfyted by the best means they can find, and with all possible

diligence, they sail agrie upon such an augmentioun" as might be fitting

for a sufficient maintenance to each of them.

On 18th March 1634, an Act of the Privy Council was passed, on a

remit from Parliament, authorizing 12,000 merks yearly to be raised from

the inhabitants, according to the house-rents, for the support of the mi

nisters. The Act of Parliament, as narrated in this Act of Council, after

setting forth that it was consonant to equity and reason that those who

enjoyed the blessing of the Word of God, and of hearing the same

preached, should contribute to the maintenance of the ministry, proceed

ed—" And the common good of the Town, which has been given to them

for maintenance of policie, has been that way employed through the in-

laick of other sufficient means for entertaining the Ministrie of the said

Burgh ; For remeid whereof, and to the end that these who serve at the

altar may be entertained aff the altar, and the said common good maybe

rightly applied to the use whereunto the same has been appointed, Our

Soverand Lord and Estates forsaid statute and ordain that the sum of

twelve thousand merks shall be uplifted yearelie af the whole inhabitants

and indwellers within the said burgh, (the Lords of his Majestie's Coun-

sell and Session being onlie excepted,) and that according to the quan

tise and proportion of the mails which they pay, or the houses where

they reside may pay : And for this effect, ordain the Provost, Baillies, and
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Counsell of the said burgh, to appoint and make choice of four sworn No. 121.

men out of ilk parish within the said burgh, who, upon their oath9, sail ^^ g45

ralue and estimat the mailles of the houses of the said burgh, and sail Minister* of

give in ane roll thereof under thair hands, what every house presentlieM IDistritr<t Edinburgh v.

'J"

built and possest may, cummunibus annis, in constant rent pay of yearlie

maill;" and because new houses might be built, and others come to de

cay, " Therefore, ordain the Provost, Baillies, and Counsell of the said

burgh, ilk year, or ilk twa years, as they sail think expedient, to appoint

new stentors and valuers for valuing of the said house maills : And ac

cording to the said valuation and distribution, and division of the said

soume, declares the whole indwellers and inhabitants to be subject to con

tribute to the entertainment of the said Ministrie, according to the rolls

to be given furth to such as sail be appointed by the said Provost and

Baillies and Counsell for ingathering of the said soume, under the sub

scription of their common clerk : And in case of refusal of any person,

ordains the said Provost and Baillies to direct their officers to poind their

goods, &c. ; and ordains the said sums so ingathered, to be applied only

for sustentation of the said Ministrie."

By charter from Charles I., of date 23d October 1636, the Crown ra

tified and approved of " Capita et articulos concordationis confect. inter

dittos Prepositum, Ballivos, Consules et Communitatem dicte civitatis

r.ostre Edinburgine, et roinistros intra dictam civitatem," in all its clauses

and conditions, and more specially the clause, by which it had been agreed

that the Provost, Bailies, Council, and community of Edinburgh, and

their successors, should have the right of patronage of all the city churches.

The charter further gave and granted to the above parties the patronage

°f all the churches of the city already built, or that might thereafter be

built.

On I9th June 1649, an Act of Parliament was passed ratifying former

Warrants for the annuity therein recited, and authorizing an increased

We of six merks from every one hundred merks of house-rent, to be le

vied by the deacons of the kirks for payment of the ministers' stipends.

This Act set forth, that the Estates of Parliament " having taken in

consideration the petition of the Lord Provost, Baillies, and Counsel of

Edinburgh, in name of the Ministers and wholl inhabitants thereof, de-

svnng that the annuitie of fyve merks upon every hundredth merks of

maill wtin the said Toun, imposed in the preceding Session of Parlia

ment, for making up the soume of nyntein thousand merks yerelie, for

«* maintenance of sex ministers, might be augmentit, and a greater quota

"npossed for making up that soume, accoreding to the declaration and pro

vision in the Act of Parliament made thereanent," in respect that the five

Pw cent was not sufficient to make up this sum, the Estates having con-

udered their former Act of Parliament made for that yearly imposition,

and being willing that the town should be well furnished with a sufficient

number of able and well-qualified ministers, did therefore ratify and con-
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No. 121. firm the said Act of Parliament. This Act, which was dated 2d March

„ ~ZT~,0.r 1649, set forth, that the Estates of Parliament having considered the pe-
May 28, 18*5. , . . .» • i « .

Miniitereof . titioii of the Town of Edinburgh, for approving and ratifying the Act of

Mi"iitratei.T' tne Committee of Estates, for a yearly imposition upon the house maills

and others for the maintenance of the six ministers, together with the

Report of the Committee of Bills thereanent, and being very sensible of

the constant affection of the town of Edinburgh to religion, and their

eminent zeal and desire for providing and establishing a sufficient number

of able and well-qualified ministers for their several kirks : " And taking

also to their serious consideration the vast charges they have been at in

building of thair kirks and u t her publick works, in advancing great

soumes of money for the use of the publick towards the maintenance of

the caus and the promoting the Reformation, and the great loss they hare

sustained from thair great troubles and distractions, and being desirous to

encourage and enable thame towards the maintaining and provydingofa

sufficient number of able and well-qualified ministers:" Therefore, the

Estates of Parliament ratified an act of the Town-Council, of date 20th

October 1648, " concerning their resolution to have twelf ministers

constant wtin the said burgh ;" and also ratified the said act of the late

Committee of Estates of 28th December 1648, for the yearly imposition

of the sum of 19,000 merks upon the house maills, to be a constant pro

vision for six of the twelve ministers of the burgh, with the alterations

and additions following. It was then enacted that 5 per cent should be

imposed upon the rents, to make up the sum of 19,000 merks yearly, to

be a constant provision to six ministers within the burgh, that each mi

nister might have a stipend of 2700 merks, and 400 merks for bouse

maill. In case of it being found that an imposition of 5 per cent would

not make up the sum of 19,000 merks, it was stated in the Act, that

Parliament, upon report of what should be wanting, would take into

consideration what further quota should be imposed for making up thai

sum. " And also, it is hereby ordaint that the said imposition shall be

always collected be the deacons of the kirk, to be deliverit to the trea

surer of the kirk sessiouns, and it is not to come in the hands of the

Toune Counsell, nor to be applied to any other use than is above writ

ten."—" And seeing by the foresaid annuitie and imposition the said

toune of Edinburgh will be the more enabled to entertain twelff minis

ters, it is hereby ordained, that they use all diligence for getting their

kirks provydit with twelff ministers, and for keeping always that number

full for the guid and instruction of the whole inhabitants thairof ; and when

any of the number of the sex ministers provydit be the foresail imposi

tion shall vaik, the stipend or stipends of any of thais sex vaikaod shall

be disposed upon ad pios usus, conform to the Act of Parliament, be the

kirk session of the said toune, with advyce of the committee aftermen-

tionat, appointit for decyding of questions and differences." It was fur
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iter enacted, that tbe annuity should be imposed after exact survey, by No. 121.

lour sworn men in every parish, of whom three were to be citizens, to,. IT-!

be chosen and sworn by the Town-Council, and the fourth by the Col- Minister* of

Ipse of Justice, with certain provisions in the event of their failure to Jj,lnbur«h T-

, ¥ r t it^ MagutraUs.

appoint. It was further set forth, that " the Estates of Parliament hav

ing now found by the value of the wholl hous maills truelie and faith

fully taken up by divers surveys of sworne men, and now last, by an ex

act survey of the elders and deacons of the sessione, with the advice of

the Dean of Facultie and uthors, members of the College of Justice,"

tiiat tbe 5 per cent was insufficent to raise the 19,000 merks, it was

enacted, that the imposition should be raised to six per cent, to be

collected by the deacons of the kirks as before expressed. The Ma

gistrates of the burgh were further ordered to see the Act obeyed and

performed.

Of date 6th June 1661, an Act of Parliament was passed, which con

tained, inter alia, the following recital :—" And seing the teinds rents

and others belonging to the Citie for the vse and mantenance of the Mi

nisters of the said Citie Ar far short and not proportionable nor sufficient

for such ane number of Ministers as is necessary ther ; And the said toun

Uvcing been at vast charges for building of Churches and public works

•j-'iii that & other occasions The Comon good and Patrimonie therof is

nhausted and overburthened, and vpon the considerations forsaid the in

habitants of the said burgh who hes the comfort and benefite of the

reaching of the Gospell and ministerie within the same, be the space of

liverse yeers vntill this tyme hes been in vse to pay for the provision

md stipend of sex of the Ministers of the said burgh a yeerly imposition

i anuitie at the rate and proportion of Sex merks for & effeirand to each

lundreth m'ks of the maill & rents of all the duelling houses;" and con-

idering that there is not a more easy or effectual way for paying the

tipend of the said six ministers than in the manner and by the imposi-

ion foresaid, and that it was necessary that the same should be settled

>ya perpetual law in all time coming ; Therefore his Majesty, with con

sul of Parliament, did statute and ordain, that the stipends of six

« the ministers of the burgh should be imposed upon, and paid by the

"habitants, tenants, and occupiers of the several dwelling-houses, &c, of

ue city, without the exemption of any house or persons, at the rate of

n merks for every 100 merks of rent. And to the effect "that the

uds ministers be not frustrat of the payment of thair stipends," it was

nacted, that the payment of the annuity should be quarterly, "and that

« same shall be collected be the deacons of the kirks, or be a collector

Reappointed for that purpose be the Magistrates and Councill of the

ud burgh, in their option, and as they shall think expedient for the

fine." It was further declared, that this imposition should not prejudge

°r be derogatory to the liberties and privileges of the College of Jus-

ce- " And it is further ordained that the said anuitie & imposition
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No. 121. shall be layed vpon all the inhabitants tennents & occupyers of the said*

», ZT7c, houses within the said burgh After exact survey be four sworne men in
May 28, 1845. ■ } .

Mir.i.tera of every paroche who shall survey and value the house maills aforsaid wbair-

Kdinburgh v. Qf tUQ g|iaj| ^e Q\t\zena t0 De clioisen & sworne be the toun Councell &

.Magistrates.

other tuo shall be nominat clioisen & sworne be the College of Justice or

such as they Shall appoint And the roll of the rents being subscryved be

the saids tour survayers in everie paroche Shall be the vnalterable rule

of collecting for that yeer except be warrand & authority of the Co-

missioners vnHerwritten in so far as concernes the members of the Col-

ledge of Justice And if the Colledge of Justice refuise or delay being

required be the Magistrats of Edr. as followes Viz', the president of Ses

sion & Dean of facultie to be required in tyme of Session vpon Sex

dines and in tyme of yacance vpon tuentie dayes In that cace the Ma

gistrats and Councill of Edr are to have power after the said requisition

and expyreing of the tyme and dayes of requisition re"xtive to nominate

choice & sweare such of the Colledge of Justice as they shall think fit

for survayeing and valueing the said house maills, and if the members of

the Colledge of Justice shail either not accept or not concur in the said

employment being required Then & in either of the saids caices, the

remanent of these persones clioisen and sworn be. the toun Councill

Shall have power to goe on in the said employment and act be themselft

without the members of the colledge of Justice not accepting or concur

ring as said is."

The Act further ratified and approved the possession and use of pay

ment of the annuity, since the same had been in use to be paid ; and or

dained all persons resisting, or who had not made payment of their pre-

portion of the annuity since the same was in use to be paid, to make

payment of the same ; requiring and commanding the deacons of tie

kirk and collectors, one or more, to be appointed " be the Magis

trates and Councill of the said burgh," to uplift the annuity, both at

to arrears and in time coming. " And that the Magistrates of the said

burgh sie this whole Act and ordinance obayed and put to dew execu

tion according to the tenor thairof, and do all things necessary for that

effect."

By the statutes 7 Geo. III. c. 27, 25 Geo. III. c. 28, § 65, and 26

Geo. III. c 113, § 21, for extending the Royalty, it was enacted, that

the "Lord Provost, Magistrates, and Town-Council of the city shall

have full power to appoint stentmasters to levey from the proprietors,"

&c, of houses built upon the extended royalty, "an equal portion of the

cess annuity, poor's-money, and watch -money payable by the inhabitant*

of the city of Edinburgh, in the same way and manner as the same are

now levied within the present royalty."

By the Act 49 Geo. III. c. 21, which was passed, inter alia, for the

purpose of extending the royalty, for erecting two new churches, and for

further regulating the revenues of the city applicable to the payment «f
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tke ministers' stipends, it is enacted, § 17, " And, to prevent all doubt No. 121.

respecting the legality of levying and applying to this and similar pur-M 28^845

poses tie annuity of six pounds per centum on the rents of houses, shops, Mlnirtart of

tooths, cellars, and premises, which the said Lord Provost, Magistrates, jw},"^,*"

aid Council have been in use to levy within the city, along with the

otter funds or revenues which are applicable, either in whole or in part,

to the payment of ministers' stipends ; Be it enacted and declared, that

tie said Lord Provost, Magistrates, and Council, and their successors in

office, shall be, and they are hereby authorized and empowered, not only

to levy as they have hitherto been in use to levey, the said annuity of

ax per centum upon the yearly rents of all inhabited houses, shops,

tooths, cellars, and premises within the said city and royalty thereof,

"nether extended by the said recited Acts, or by this Act, and to apply

tnesameas they have been hitherto in use to apply it, along with the

aforesaid other funds or revenues, as far as those other funds or revenues

are so applicable, for the payment of the stipends of all the ministers of

tie present churches of the said city and royalty ; But also to apply an

equal proportion of the said annuity in common with the aforesaid other

funds or revenues, in so far as these other funds or revenues are so

■jpiicable. for the payment of the stipend or stipends of such minister

IT ministers as may be appointed to the churches which are required

to be built under the authority of this Act, in manner before men

tioned."

By § 18, it is enacted, " Provided always, and be it enacted, That the

ijfit of patronage of the churches hereby required to be built, shall be

en? to, and be vested in the Lord Provost, Magistrates, and Council of

*e said city of Edinburgh, and their successors in office, in the same

-inner, to all intents and purposes, as the right of patronage of the

lurches within the ancient royalty of the said city belongs to and is

wted in them."

By a judgment of the Court, of date 1 1th June 1813, in an action at

M instance of the Ministers, directed against the " Lord Provost, Ma

turates, and Council of the City of Edinburgh, for themselves, and as

presenting the whole community of the said city," it was found " that

be pursuers and their successors, as ministers of Edinburgh, have the

•I* interest in, and exclusive right to, the entire produce and benefit of

»e annuity libelled of six per cent on the rents of inhabited houses and

*tas, and that the defenders are liable to hold compt and reckoning

"th the pursuers and their successors for the produce of said annuity

Wee the date of citation to this process, and in all time to come, and

» pay over the same to them termly and yearly as libelled, and de

em; but, of consent of the pursuers, assoilzie the defenders from the

Win for the arrears of said annuity preceding the date of said cita-

lon. or the admission of any of the pursuers to the benefices, and

lecern."
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No. 121. In June 1815, a contract was entered into between the Ministers on

;~~T the one part, and the Magistrates " for themselves, as present Magistrates

Miniatenof of the city of Edinburgh, and for the whole council and community of

Edinburgh v. t^at j^ defenders" in the above action, in reference to this judgment.

Magistrates. < I ' _ ' _ .

By this agreement the parties engaged not to disturb the judgment by

appeal or otherwise, and the Ministers agreed to accept of a certain

amount in lieu of their claims for arrears, and for stipend down to the

years 1820 or 1825. " Which several sums the Lord Provost, Magis

trates, and Council, bind and oblige themselves and their successors r

office, and the community, to pay " at the terms specified. In consider

ation of these payments, the Ministers assigned the Provost, Magis

trates, and Council, to all right and interest competent to them in the

annuity assessment ; and as the " said Lord Provost, Magistrates, and

Council, have already vested in them the right of levying and uplifting"

the annuity, so it was declared, that in respect of the counterpart of the

contract, and during the currency of it, they should be entitled to apply

the whole proceeds assigned for the proper use and behoof of the commu

nity without any accounting. The agreement was to come to an end

either at Martinmas 1820, or at Martinmas 18*25; in either of which

events it was conditioned, " That upon such expiration of the present

agreement, the Lord Provost, Magistrates, and Council of the said city

of Edinburgh, for the time being, shall, from and after that period, he

accountable to the Established Ministers of that city for the time being,

for the whole produce of the funds awarded to them by the Court of

Session, with the exception of being allowed to make such deductions as

they have claimed for the expense of collecting."

Previous to the year 1818, the stentmasters, according to whose son

vey and valuation the annuity-tax was directed to be levied, were fro»

time to time regularly appointed by the Magistrates and Town-ConneiL

But in that year a practice commenced, and continued till the yearly

according to which the stentmasters were not chosen or sworn in by the

Town-Council, but received their appointments from the Magistrates

alone as commissioners of supply. In the year 1836, doubts having beeo

raised at meetings of the Town-Council by certain members of that body

as to the legality of the existing mode of appointment, the opinion of

counsel was taken upon the subject. In conformity with the opinion

returned, and with the view of trying the general question of the legality

of the appointment of the stentmasters from 1818 to 1836, the Couoc:

procured one Robert Winter, jeweller, to present a bill of suspension, as

of a threatened charge, for arrears of annuity assessment. The bill m

reported on cases to the First Division, when the Court passed the bill.

the Judges expressing an opinion that the appointment of stentmaster*

for the above period had not been made in terms of the statute. In con

sequence of the opinion thus indicated, the arrears of annuity-assessmen:.

applicable to the years from 18*20 to 1836, remained outstanding aw
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unrecovered. These arrears for the above period amounted, conform to No. 121.

certificate from the collector of the assessment as at 9th July 1838, toM 9g 1845i

£11,056 : 11 : 9£, exclusive of interest. It was alleged by the Minis- Minute™ of

ters, that the change in the mode of appointing stentmasters in 1818,^-,,"^/*

was made without their knowledge or that of the rate-payers, and that

they had not become aware of these irregularities till the year 1836—no

party having any right to interfere with the Council in the performance

of their statutory duty, and there being no means of knowing whether it

was legally and regularly performed.

The Incorporation of the city of Edinburgh having become bankrupt,

was sequestrated, at 1st June 1833, by the 3d and 4th Will. IV. c. 22.

Of date 27th October 1838, the then existing incumbents of the city

churches brought an action against the Lord Provost, Magistrates, and

Town-Council of Edinburgh, setting forth the above mentioned irregu

larities in the appointment of stentmasters, and that they were produced

by the culpable neglect or omission of the Magistrates and Council to

perform the statutory duty committed to them by the above recited sta

tutes; that by their deviation from the course there prescribed, the

Magistrates and Council in their corporate capacity were liable for all

the consequence of their culpable neglect or omission, and their viola

tion of the provisions of the statutes ; that arrears of the annuity-assess

ment, applicable to the years from 1820 to 1836, to the extent of

£11,056 : 11 : 9£, had been thereby rendered irrecoverable, and that

"the pursuers, as beneficiaries, are entitled to the whole proceeds of the

(aid assessment, having suffered loss and damage to the extent of this

sum of arrears, in consequence of the culpable neglect and irregularities

of the said Magistrates and Council, and are entitled to demand payment

of the said sum from the Magistrates and Council, and to attach the

estate and effects of the city liable for their debts, in satisfaction of this

claim." That the defenders had then in bank a sum of £8000 remitted

to them by the collector of the Leith revenues, which was deposited in

lie city's account for special purposes, and was not protected from volun

tary alienation, or from the diligence of creditors by the operation of any

Act of Parliament. The summons concluded for payment of£4908 : 4 : 9,

heing the arrears applicable to the years from 1833 to lt<36, (the arrears

for the preceding years being the subject of a claim upon the trust-estate,

created by the statute sequestrating the city in 1833,) out of the free

alienable revenues of the city, and particularly out of the above special

fond of £8000.

The Magistrates and Town- Council stated the following amongst

other defences to the action :—

(7.) The defenders acting in optima fide and gratuitously in the

matter, and having followed the precise course which a previous practice

of nearly twenty years had established, and having no directions or in
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No. 121. structions whatever to the contrary from the pursuers, are not liable in

M.y^845.damaSe8-

Mi..i«ter» of (8.) Moreover, even if a claim for damages was maintainable at all, it

MaBiitraL"' '8 not maintainable as a claim against the Corporation or the corporate

estate.

(10.) Generally, and on the whole matter, the defenders are not rest-

ing-owing the debt libelled, or any part thereof.

The statements made by the defenders in reference to the irregularities

libelled in the appointment of stentmasters were as follows:—That in

the year 1818, the full number of stentmasters existed, but in the course

of that and the following year two vacancies were filled up by the Magis

trates as commissioners of supply; and that these appointments were

authorized by the Town-Council, and acquiesced in by all concerned.

That during the period from 1819 to 1836, the successive Magistrates

appointed stentmasters under the statute, &c, regarding the cess or land-

tax, the stent-rolls made up by these stentmasters being, on final adjust

ment, adopted by all concerned in the annuity and other assessments,

and acted upon by the collector of the annuity and poor's-rates : That, in

1833, a new set of Magistrates and Town-Councillors came into office,

under the provisions of the Municipal Reform Act, when they found a

body of stentmasters officiating under the statute, and, in the bona fide

belief that they had been regularly appointed, they did not interfere with

the persons thus in office ; and no requisition was made upon them by

the Ministers to appoint new stentmasters. Subsequent to the seques

tration of the city, it was admitted that two appointments of stentmas

ters had taken place; but it was alleged that in the districts to which the

stentings of these parties applied, there was little arrear of annuity for

the years libelled left unpaid, which would, under any circumstances,

have been recoverable. The defenders further averred, that no loss had

been sustained by the pursuers, from the manner in which the stent

masters had been appointed, the average of the collectors of the annuity

for the years libelled on from 1833 to 1836, being greater than that for

the two succeeding years of 1837-8, when the irregularity in the former

mode of appointment had been rectified.

The Lord Ordinary ordered cases, and thereafter pronounced this

interlocutor :—" Sustains the seventh, eighth, and tenth defences, as

sufficient to elide the action, and therefore assoilzies the defenders siin-

pliciter: But, in the circumstances, finds no expenses due." *

* " Note.—The Lord Ordinary, after repeated and most anxious consideration

of the important questions stirred between the parties, has come at last to be sa

tisfied that the action cannot he maintained.

" 1. He is of opinion that the trust for behoof of the Ministers, created by the

statute, is not a trust in which the general community or corporation of the bnrgb
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jion appointed the case to be argued in presence of the whole Court. M „8 J845
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can be considered as the trustee. In this view the analogy afforded by Pearson ''g *

of Balmadie'tt case (Diet. 13098) is important ; the taxation here, as there, ' not

being imposed upon the town's common good, bnt upon the inhabitants severally,

lor their money, and the Magistrates not being countable to the town for the taxa

tion of money.'

" It is very true that the statute appoints, as trustees, the official persons con-

ititnting the Magistrates and Council. But from this it does not necessarily fol

low, that these parties represent the community in administering the trust so con

ferred. If a private party were to mortify certain lands for behoof of the clergy,

slid rest the administration of this estate in the Magistrates and Council, it is

clear that the latter would not represent the community in the discbarge of their

proper trust functions, and, consequently, that the community would not be an-

"irerable for the manner in which they should either execute or fail to execute

ilinr office. Does it make any difference that the trust is created, not by a pri

me party, but by an act of the legislature. In point of principle, the Lord Ordi

nary cannot think it does. The Magistrates and Council represent, and are en

titled to bind the community, only in what concerns the administration of the

common good, which is the estate of the community. But they do not represent

the community in the administration of sucb a tax as the annuity-tax, which forms

■i- part of the common good, and affects no direct interest of the community in

that ordinary relation in which the Magistrates and Council stand towards them

-- their administrators, but which, on the contrary, wholly and exclusively belongs

to the Ministers, and as such falls to be administered in the sole and undivided

right, not less than for the sole and undivided behoof of these same Ministers. In

*och a rase, the Magistrates and Council properly are administrators for, and re

present the Ministers only. They are not administrators for, nor do they repre-

wnt the general community or corporation of the burgh.

On this ground, without going further, the Lord Ordinary is prepared to adopt

the role laid down in Balmadie's case, that the community or corporation is ' not

liable for their Magistrates, who bad not this power by their office,' (t. c, not apart

from the statute, and as a natural adjunct and necessary condition of their office,)

' bat by the Commission of Parliament therefor.'

" And, indeed, when the whole frame and structure of the statute, as regards

the dnties thereby imposed, are considered, the conclusion thus arrived at comes

oat in the clearest light ; for, by the terms of the statute, it is not solely upon the

Magistrates and Council that the duty of appointing stentmasters is laid. It is

laid opon them in combination with the College of Justice. And though no doubt,

bom some cause foreign to the construction and intendment of the statute, the

College of Justice has come practically to be dropped out of the combined trust

»birb the legislature had it thus in animo to create ; still, that which is but an

areident in the case, does not and cannot affect the character of the trust itself, as

that trnst was originally constituted on the face, and according to the conception

of the statute. Now, just suppose that the College of Justice, instead of no longer

taking a part, had been from the outset, and was still, in active co-operation with

'be Magistrates and Council as to this matter of the stentmasters—and it is ask

ed, would it be possible to separate that mere portion of the duty which fell to the

Magistrates and Council, as if it constituted by itself alone a distinct trust to be

administered for the corporation of the burgh ? On the contrary, is it not clear

that the statutory trust implies the existence and combined operation of a complex

»>d heterogeneous body, all the several parts of which are, in their respective

places, to act for behoof, not of the burgh, but of the Ministers, as sole benefi-

1 -ri'-i. Plainly, therefore, in this its first and original combination, the statutory

'nut was not a trust of which the burgh as a corporation (seeing the burgh could

ne*er be represented by any body, whereof the College of Justice formed a part)

• 2 u
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was to be regarded aa administrator. Bat if bo, how is it possible that the mm

disappearance of the College of Justice out of the combination, should operate t

change in this respect ? If the burgh, as a corporation, was not administrator of

the trust when the Town-Council and the College of Justice were acting, as they

were intended to act, in conjunction, it surely is not more to be considered so,

now that in carrying the very same trust into execution, the Council has, by an

unlooked-for accident, got to perform both its own proper functions, and iliose of

its co-trustee, the College of Justice.

" This view clears the question of all difficulty which might otherwise seem lo

arise from an argument which has been rested on the supposed analogy of »nch

cases as Junes, 6th February 1798, Diet. 13189, and those others referred to by

the pursuers, where the corporations and common good of burghs have been sub

jected for the escape of prisoners from the burgh jails ; for, in all such rases, lb*

radical obligation lay upon the corporation itself, and the Magistrates ami Council.

&c, merely acted as the corporation's representatives and administrators in the

special matter. Of course, if a corporate body, in a proper concern ot its own, I*

compelled to use the agency of its office-bearers, it must, by familiar application

of the maxim, * qui facit per alium, fecit per se,' be responsible for the actings of

these office-bearers within their delegated province. The distinction here is, that

the statute imposes no duty, and consequently no obligation on the corporation;

that the Magistrates and Council consequently do not act by delegated authority

from, or at all as representing the corporation ; and, therefore, that the whole

ground and basis of liability as against the corporation, which existed in the cases

referred to, are here awanting.

" In truth, if there he an argument from analogy, at all afforded by the rases it

question, it would seem to fix the Magistrates and Council as representatives and

administrators not of the community, but of the Ministers themselves. For the

Ministers being sole beneficiaries under the statutory trust, and it being for their

exclusive behoof that that trust is operative, it follows that, on the same principle

on which the Magistrates and Council bind the corporation, in all matters i»

which the corporation is their constituent, they must equally bind the Ministers

in matters connected with the annuity, in which the proper constituent is d*

latter body. For example, if in enforcing payment by diligence from any of ike

tax-payers, an accidental error or irregularity were to take place, whereby tJ*

diligence was rendered illegal, is it possible to maintain that the damage thence

arising should be thrown on the common good, instead of upon the annuity 'nci

which it was the object of the diligence, as a diligence for behoof of the Ministers

and not at all of the community, to enforce.

" 2. In the next place, even though the community (as acting through the

medium of the Magistrates and Council) were to be regarded as the trustees, lb*

Lord Ordinary would still be of opinion, that in the admitted, or at least on-

disputed circumstances of the case, there is no ground for subjecting them u

damages.

" To bring out such a result, a case would require to be made against them, »'

such a gross malversation as would be sufficient, in the case of an ordinary tn»t,

to subject the individual trustees in personal liability.

" The Lord Ordinary does not think it reasonable to visit the blunder that has

here been the ground of action with such extreme severity. The character of i«

trust, taking it in all its bearings, he holds substantially to have been, as regare»

the proper corporation of the burgh, and the proper corporate officers and estate

of gratuitous execution, and, as such, to fall within the category, in reference

to which it is laid down by Erskine, (3, 1, 21,) that ' where only one of tliepir

ties is benefited by it,' the other ' is liable only de dolo, vel lata culpa, i. *• 'uf

dole or for gross omissions, which the law construes to be dole ;' or, aa he ebr
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tiiem not as a corporation, but in the character of a separate parliamen- No. 121.

fciry body of trustees, no claim, arising out of the alleged irregularities in M

Ministers of
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Magistrates.

•here (3, 3, 3C) expresses it, ' only for actual intromissions, or for such diligence

ss he employs in his own affairs.'

" Now, tried by this standard, it is clear, in the first place, that there was here

no dole in die proceeding of the Magistrates and Council. In the next place, as

i! appears to the Lord Ordinary, neither was there that crassa negligentia quse

ffqniparatur dolo. For how stand the facts? 1. The statute lays down no pre

cis rule as to the nomination of stentmasters ; and, 2. In the absence of any

inch, both parties are agreed that usage has fixed—not that there shall be an an-

Hil election to the effect of renewing de anno in annum, the entire body or even

my stated portion of their number ; but, on the contrary, that a stentmaster, once

elected, continues so indefinitely, and that it is only when a vacancy happens to

occur that it becomes necessary, in the individual case, to take steps for filling up

lie blank. Now, keeping this in view, observe—3. That, when subsequent to

die city's bankruptcy, (and the present question does not carry back further,) the

Magistrates and Council of lb33 came to have charge, they found the roll of

Htotma^ers complete. There was no vacancy which called for any active in

terference on their part, or which even had the smallest tendency to turn their

•Mention, directly or indirectly, to the matter. The existing stentmasters, be-

Wes, were in the full and unchallenged exercise of their office ;—not a whisper

*f complaint or objection, either as regards the regularity of their appointment, or

te competency to discharge their duties, having been breathed from any quarter.

Add to all this, 4. That the system of nomination, such as it was, had itself stood

ftwhalliTiged and uninterrupted from 1818 downwards—a period of fifteen years;

ia,5. That the same system had been operative during all this time, in regard

fcthe Renting of cess, and the assessment of poor's-rates, not less than in regard

••'he Ministers' annuity.

"The Lord Ordinary cannot conceive a case more thoroughly exclusive of

Slher dole or gross negligence, or rather a case, on the contrary, more thoroughly

Naclusive of the most perfect bona tides on the part of the Magistrates and Coun-

4 than is here presented. It appears to him, that even the acquiescence of the

JntiNters in the system that had been in action for so long a period, is itself a suf-

•owt excuse (if such were wanted) for the Council's not interfering to upset the

"■winery which had been handed over to themselves as a thing already perfect,

wd answering all its proper purposes. At all events, if the Ministers deemed a

"Mge essential, it was surely their business—where no vacancy had occurred, to

™ the Council's own attention to the matter— to intimate that such was their

•*■ If the Council, being so put upon their guard, had refused to comply, that

■pi have raised a very different kind of question. But they were allowed to go

w without requisition, or even the most distant hint or suggestion of a wish that

Mey shoald alter the existing course of procedure. It has been said that the Mi-

"•w were themselves in ignorance that there was any thing wrong, as they knew

Mining of the Council's proceedings, and had no power to interfere with any

">">o thing they did. But were they entitled to be thus ignorant of what so nearly

t*<*rned themselves ? And was it not their duty, as it was undoubtedly their

"jl", to interpose if they intended to fall back upon the Council with a claim of

"Mages? The present action shows that the means of an efficient control were

*"hia their hands. And so standing the case, the Lord Ordinary cannot regard

'teen years of tacit acquiescence on their part as a matter so easily to be got

"w as baa been attempted in the argument.

n" The Lord Ordinary, however, is aware, that in 1834 the Magistrates and

council did fill up one vacancy, and again in 1835 other two, which had by that

"oe occurred in the list of stentmasters. But this does not materially affect the

**• For, 1. As the stent-roll is made up by separate survey and valuation ' in



676 CASES DECIDED IN THE

No. 121.

May 28, 164,5.

Ministers of

Edinburgh v.

Magistrates.

the mode of performing that duty, could be made against them as repre

senting the community, or to the effect of making the funds of the corpo-

ererie parochie,' it could only lie as regards those portions of the roll which applied

to the particular parishes wherein these vacancies were 6lled up, that any specialty

of this kind could touch the argument ; and if the defenders be right in slating tint

iu these parishes < there was little arrear of annuity for the years libelled on left

unpaid—indeed scarcely any that would in any circumstances have been reco

vered'—the thing could in auy view be but of little consequence. 2. The Lord

Ordinary, however, is rather disposed to refuse effect to the specialty altogether,

on the broad ground that any error committed by the Council, as regards the

vacancies in question, being in conformity with the unchallenged system of appoint

ment, which they found in action when they came into office, was not, in the cir

cumstances, sufficient to lay the ground for personal liability, (so far an that

expression can be applied to the case of a corporation,) in the shape of a penal

claim for damages.

" 3. The Lord Ordinary has not, in the preceding observations, rested anything

upon the principle recently so well illustrated by the decisions both of the House

of Lords and the Court, as to the liability of such bodies as road trustees, police

commissioners, &c, though here, too, there is much that has an adverse bearing t»

the pursuers' argument. For as, on the one hand, the pursuers, upon this prin

ciple, could not be subjected personally, or in the annuity fund as their peculiar

and proper estate, for the consequences of any illegal proceeding of the Magistral*

and Council as their trustees, carried through in face of their statutory powers;

so, on the other, neither ought the corporation or general community of the bnrfl

to be subjected in their proper estate or common good, which the same M«i«*

t rates and Council are not less bound to administer in a legal and correct manner,

and equally powerless to bind for any proceeding in breach or excess of their legal1

powers as its administrators. In administering the common good, the Magistrals

and Council are just as much trustees for the corporation or general commnnitf,

as in administering the annuity they are trustees for the ministers. And, of conr*^

this trust-estate must in their hands, pari ratione, be protected from the conie-

quences of their illegal and unauthorized acts, just as much in the one case**™

the other. In truth, if the pursuers be right in representing the proceedings*

the Council, as proceedings so deeply tainted by that crassa negligentia qt»

equiparatur dolo, the estate of the corporation ought no more to be involved ■

the consequences of this dole on the part of their administrators than the estate*

the ministers. Culpa tenet suos auctores.

" 4. The Lord Ordinary is satisfied, that under the present libel, the pursaai

cannot avail themselves of any special argument for the liability of the defende*

founded on the contract 1815. The action is wholly laid upon a breach of *

statute. But, at any rate, the contract was not intended to enlarge, or in any w*

alter or affect the fundamental ground of liability rested on the statute. It merely

repeats the obligation which the statute itself, as construed by the judgment of t»

Court in 1814, had imposed—viz. to account for the produce of the annuity m*

shall be levied.

" 5. Neither has the Lord Ordinary found it necessary, according to then"

of the case on which the judgment proceeds, to consider the effect of the detis*

pronounced in the Bill-Chamber in Winter's case. For all the purpose* ol t«

judgment, it may be assumed that that decision would, in its substance, hareke*

repeated upon the expede letters. Indeed, were the Lord Ordinary to offer •»

opinion on the subject, that opinion, as he is at present advised, would be, that »

regards the mere charge under suspension, the decision must have been so repeated.

At the same time, it is perhaps not wholly free from question, whether, when t«

statute says that of the stentmasters ' two shall be citizens to be chosen and sw""*

be the Town-Council, and other two shall be noniinat, chosen, and sworne be *

Colledge of Justice, or such as they shall appoint,' these words, ' such »» «*!
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ration liable.1 2. Even assuming that the appointment of stentrnasters No. 121.

was a duty imposed upon the defenders as representing the community, „ ~"~~,„ .

still that duty being gratuitous, the negligence or omission on which the Ministers of

action was founded were not of such a character as to warrant the PresentM "is"r»tesV

claim for reparation.*

The Ministers argued, That the administration of the annuity-tax had

been imposed upon the Magistrates and Town-Council in their corporate

capacity of representatives of the community of the burgh. The duty

thus imposed upon them was not gratuitous, but of a highly onerous cha

racter—the Corporation having received an important benefit, in the

establishment of a numerous body of clergy for the religious instruction

of the community ; in the relief which the imposition of the tax afforded

to the common good of the burgh, which had previously been burdened

with the stipend of the city clergy ; and in the gift of the patronage of

ifcall appoint,' do not properly carry hark and apply to the Council as well as to

ta College of Justice—in which case there might be much to say in support of

ibc appointment, which was actually made by the Magistrates in the present case,

» being substantially an act of delegated power, be this, however, as it may, the

Ur«l Ordinary is certainly not prepared to hold, merely because there was in such

I raw as Winter's no legal warrant for the summary charge that was brought under

mpension, that therefore the annuity-tax, as imposed by the statute, became, to

»1 luteins, and in every shape whatsoever, unleviable. This is a most important

ptsnon, not merely as regards the annuity, but as it may possibly come to touch

oth the cess and poor's-rate, and consequently it would deserve the most deliberate

onsiileration, before pronouncing any definite judgment in regard to it. At pre-

tui, it is for'uuately unnecessary to enter further into the subject.

"6. In conclusion, the Lord Ordinary has only further to observe, that had he

»w a different view of the law of the cnse from what he has done, he must have

mi tbe whole question before a jury, as in an ordinary claim of damage. He has

0 idea that the pursuers could in any sense be entitled to decree, as for a liqui-

ated debt, in terms of the stent-roll, which they themselves repudiate, and totally

rny to rest on any actus legitimus. At best, they could only have such damage

s adopting Lord Karnes' distinction between the cases of debts liquidated and

"liquidated, they could reasonably and fairly qualify on the whole matter. But

1 this view it is not doubted but that a jury would make all proper and necessary

wance for such ordinary deductions as the experience of former levies has,

'nra time immemorial, shown to be unavoidable.

Tlie defalcations inseparable from the most favourable levy of a tax, which

- to be gathered from the whole members of a large community, presents

"ally different considerations, both legal and equitable, in a question of failure in

'[■grace, from any thing that is, or can he, presented in the case of a messenger's

unre to execute as against one single individual a specific legal writ—or of the

wility of magistrates for the escape from the burgh jail of an individual debtor,

™ reference to the one certain specific warrant on which he stood incarcerated."

' Pearson v. Town of Montrose, June 23, 1669, (Mor. 13098;) Campbell v.

"*n of Banff, Feb. 28, 1744, (Mor. 2505 and 2504; also Elchies, voce " Burgh

W No. 20;) Duncan v. Findlater, Aug. 23, 1839, (1 ML. & Bob. 911 ;)

^"ns.of Police v. Mitchell, Julv 28, 1840, (2 Robinson, p. 162 ;) Stat. 1597, c.

'7 1 R.and S. of Auchtermuchty, May 22, 1827, (5 S. & D. 690 ; 2d Ed. 644.)

' 3 Ersk. 1, 21, and 3, 3, 36 ; Kay, Dec. 16, 1801, (Hume's Decs. p. '238 ;)

"lerson, Jan. 28, 1802, (Ibid. p. 329 ;) D. of Hamilton v. Laird of Stri.hen,

e». 1666, (M. p. 13093 ;) Stein v. Stirling, Nov. 15, 1825, (4 S. & D. p 178.)
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No. 121. the city churches, and otherwise. The defenders and their predecessor*

May ">8 1915 'n on^ce ^av'ng failed in the performance of their statutory duty, and

Miniiters of having by their culpable neglect and omission rendered permanently irre-

Magi«trate«.T' coveraDle large arrears of the assessment which they were bound under

the statute to levy for behoof of the pursuers, they were liable officially,

and in their corporate capacity, for the consequences of their culpable

conduct and neglect of duty ; and the free alienable revenues of the city,

and the whole property of the incorporation, in so far as not protected by

statute, and in particular the sum of £8000 above mentioned, were liable

to be attached in satisfaction of the pursuers' claim.1

The following opinions were returned by the consulted Judges :—

Lord President.—Looking to the earliest indication!) that are afforded of the

origin and subsequent establishment of the cess or annuity ot six per cent on the

real rental of the inhabitants of Edinburgh, commencing in the articles proposed is

1625, between the sovereign and the city, which suggested its being levied in aid

of the funds for the maintenance of the ministers, (as practised in London,) and

the subsequent acts of the Privy Council, and the statute 1G49, which, in reference

to the pressure on the common good of the town, which had been applied in sap-

porting the ministers, " in remeid thereof" sanctioned the assessment for the an

nuity ; and which, after the Restoration, was followed by the Act 1661, which,

after its very important preamble and recital, proceeds on the consideration, " that

it is just and necessary that the same should be authorized and settled by ane per

petual law in all time coming ;" and keeping in view, that at the very time thoit

arrangements were made for the sustentation of the ministers, the number of whom

had progressively been increased, with the direct approbation of, if not by the

suggestion of the sovereign, the Crown conferred on the Magistrates and Council

and community of Edinburgh, the patronage of the whole of the churches—lean-

not but be persuaded that the power of assessment, and collection of the iuipwt,

was by legislative authority conferred upon the corporation itself, as represented

by the Provost, Magistrates, and Town-Council.

1 Authorities for Pursuers.—Stat. 1579, c. 51, (Thomson's Stat. Vol. III. p.

169;) Stat. 1592, (same Vol. p. 582;) Calderwood, Vol. V. pp. 172 and 173;

Woodrow, Edinburgh ; Maitland's History of Edinburgh, B. III. pp. 273 and 27*;

Wilson and Hunter v. Hill, July 11, 1833; Fleshers of Edinburgh v. TWulL

1835; Dwarris on Statutes, p. 775; Rex v. Bailow, (Salk. 609; Vera. 154;)

Rex. v. Flockwold Inclosure Corns. (2 Chitty, p. 251 ; Dwarris, p. 712 ;) Mins

ters v. Magistrates of Edinburgh, Jan. 19, 1763, (Mor. 7476,) and Jnlv 20, 1763,

(Mor. 3969,) and Dec. 12, 1764; Erskine, App I. 5, § 23 ; 1 and 2 Vict. r. Ji

§ 65, and ached. B. ; Lines v. Magistrates of Edinburgh, Feb. 1798, (Mor. 18189;)

3 Ersk. 3, 14; 2 Bell's Com. 548; Gray, Dec. 7, 1780, (Mor. 11754;) Short-

reed v. Magistrates of Annan, June 8, 1790, (Mor. 11760 ;) Purdie v. Magistrate!

of Montrose, June 29, 1786, (Mor. 11757 ;) Gibbs v. Magistrates of Hamilton,

Nov. 13, 1833, (F. C. ;) Gray v. Magistrates of Dumfries, Dec. 7, 1780, (Mor.

11754;) Anderson and Craig v. Magistrates of Renfrew, Jnlv 6, 1764, (M<*-

11753;) Karnes' Select Decisions, No. 219, p. 283 ; Wilson "v. Magistrate* of

Edinburgh, July 8, 1788, (Mor. 11757;) M'Millan v. Grav, March 2, ll**.

(F.C.;) Lily v. M'Donald, Dec. 13, 1816, (F. C. ;) Affirmed on A ppeal, July

2, 1819, (1 Bligh, p. 340;) Chatto and Co. v. Marshall, Jan. 17, 1811, (F.C.:)

Heuly v. Burgh of Lyme Regis, (5 Bing. 91.)
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I can see no indication from any public documents to which we are referred, No. 121.

either prior or subsequent to the Act 1661, that the Magistrates and Council, in , ^TTaA-

regard to this great boon provided for the benefit of the city, were looked to or Minister* ni

dealt with merely as a board established by Parliament, or as a body of individual ►'di'lburgh v.

rammissionerB ; neither can I hold, considering what was the true purpose of the

legislative grant, that the duty of laying on the assessment, and collecting its pro-

dote from the whole inhabitant householders of the city, was imposed on any but

the corporation or managers for the community, seeing that the Act clearly autho-

rized.the College of Justice to decline all interference ; while, on their refusal, the

Magistrates or Council are to carry the Act into full execution by themselves.

Neither can I concur in holding that the duty imposed upon the Magistrates

and CoDDcil, as the known and legal representatives of the community, can be

deemed as entirely gratuitous, when the whole history and purposes of this legis

lative grant are attended to. Upon the contrary, it seems to have proceeded ma-

lifettly upon onerous considerations—namely, the permanent security of the reli

gious instruction of the community at large—the relief and assistance afforded to

''<■( <ommon good of the corporation, which had previously been pressed upon for

the maintenance of the clergy—and, lastly, the grant of the patronages of the whole

city churches by the Crown. There is likewise complete evidence how the Act

1661 had been carried into execution, from its date downwards—the sole duty of

assessing and collecting the impost having been performed by those appointed by

lie Magistrates and Council on behalf of the community ; and it appears from the

terms of the contract entered into between the Ministers and Magistrates of Edin

burgh in 1815, after the judgment of 1813, that the expense of collecting the an-

•aity (that is a proper salary, I presume, for the collector) had been in use to be

deducted, as the sum which they had claimed on that account is contemplated as

•till claimable as a deduction.

The duty of collecting seems to have been devolved on the same person that

collected other of the city's revenues, as a part of the vested rights of the commu

nity; and so far the office came also under the city's patronage.

If the duty imposed by the Act 1661, then, was not a private or gratuitous one,

»bicb attached merely to the Magistrates or Councillors as individuals, or as Par

liamentary commissioners, but was in reality a public onerous duty imposed upon

them, as the legal representatives or' that community over whose affairs they pre-

"ded as its constitutional guardians, and who were in this case peculiarly entrusted

*tth the administration of a valuable grant conferred by the legislature in aid of

r« revenues or common good, it seems very plainly to follow, that if in the per-

'"imance of that duty injury and loss to the beneficiaries in that grant have arisen,

Irani neglect or omission of what was absolutely necessary to make it available,

«"ib injury and loss ought to be repaired from the funds of the community at

lege, according to those principles of law that are recognised both in our own law

«d that of England.

I do not, therefore, consider that the present case can be viewed as in any de-

Fee affected by what is maintained as the clear rule of law, that in ordinary cir-

fomstances the common good of a burgh is not liable for the stipends of its parochial

c'weT—because the present is a very special case, and to be viewed in relation to

'lie original grants by the Crown after the Reformation, of the Popish funds and

revenues in favour of the city of Edinburgh—and the various arrangements and

Irgtalative provisions that were subsequently made in aid of those grants, as well
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No. 121. as in relief of the common good, which had de facto come to be applied for tin

support of the various ministers that had been added to the city's establishmen

May 28, 1845. .[,..,..

Ministers of WItn tne approbation of the sovereign.

Kdinburgh v. As to the effect, again, of the judgment of the Court in 1813—keeping in viei

14518 ' the nature of that action and its conclusions, which were directed against " tb

Magistrates and Council for themselves, and as representing the whole commt

nity of the said city,"—it is certainly true that it finds, " that the ministers (

Edinburgh have the sole interest in, and exclusive right to, the entire produce u

benefit of the annuity libelled of six per cent." This seems a correct finding, th

the whole annuity was set apart by the legislature for the exclusive support of ti

clergy, and was not liable to be mixed up with the other funds of the city. Bt

it is to be observed, that the judgment at the same time expressly finds, " that

defenders are liable to hold compt and reckoning with the pursuers and their si

cessors for the produce of said annuity since the date of citation to this prora

and in all time to come, and to pay over the same to them to inly and yearly,

libelled, and decern ; but, of consent of the pursuers, assoilzie the defenders fro

the claim of, and for the arrears of said annuity, preceding the date of citation,

the admission of any of the pursuers to the benefice."

Now, looking to the whole circumstances of this litigation, and the attest

which the Court, from the opinions that were delivered, evidently bestowed

every word of the Act 1661, as well as all the other documents founded on by

parties, both prior and subsequent to its date, the above express finding cannot

overlooked in regard to what is to be held as the true construction of that stati

The annuity is secured by the legislature for the benefit of the ministers ol

city ; but the defenders, who are called both to answer for themselves, and u

presenting the community, are found to be bound to hold compt and reckoi

with the ministers for the produce of that annuity in all time coming, and to

over the same to them. After such a finding, pronounced in 1813, and ews

acquiesced in, are the same defenders entitled to maintain, that, though a ci

derable portion of that annuity has been lost by an act of negligence on their p

which we must now hold was the case, the ministers of Edinburgh are not to I

that loss made good to them from the funds of the community ?

The opinion of Lord Robertson embraces so fully and ably the various grta

of that which I have formed on the case, that 1 have only to add my entirec

currence with his Lordship.

Lord Fullekton.—I concur in the opinion of Lord Robertson, and gew

in the course of reasoning by which that opinion is supported.

It docs not appear to me, that the determination of the question is much a«

ed by a critical examination of the sources from which the various rights an

ties of the incorporation, in regard to the matters in dispute, have been at dife

times derived. The important point is, the combined effect of those various r.

and duties in ascertaining the true relation, subsisting for nearly two cental

between the city of Edinburgh in its corporate character, and the ecclesia*

establishment of the city.

Though it appears from the various documents referred to, that at an early

nod the ordinary resources of the incorporation were inadequate to the mai

nance of the ministers, and that various schemes were devised to raise fan')? ir

or relief of the corporate property, it also appears from those very documenrs i

the support of the ministers of the burgh was considered, even at that ; ■-.'
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as a proper municipal burden, to which the common good might have been No. 121.

applied.

The best of all evidence that this involves nothing adverse to the law and prac- Mi„|ster9 0f

tice of Scotland is, that the ministers of burghs, with a very few exceptions, have Edinburgh v.

been and are at this moment so supported. Again, the Magistrates and Council, 8" r,te*'

as representing the town, obtained in 1636 the grant of the patronages of all the

livings in the town. Holding, then, the patronages, and having the duty to pro-

ride for the clergy in so far as the corporate funds would allow, the town got, by

several successive grants, terminating in the Act 1661, the means of defraying the

stipends of the clergy by an assessment on the inhabitants. And it is of some im

portance to observe, that the duty of collecting this assessment, and paying it over

to the clergy, was not imposed on the corporate body without their full concur

rence. It was indeed a duty voluntarily undertaken by that body, to the exclu

sion of the ministers themselves, who, but for the interference of the town, might

hare collected the tax for their own benefit, by persons under their own au

thority.

The Act 1649, ratifying the former grants of the annuity, and authorizing the

lery of a larger sum for the support of the number of ministers, to be increased

from six to twelve, provides that " the said imposition shall be always collected

hy the deacons of the kirk, to be delivered to the treasurers of the kirk-sessions,

and it is not to come into the hands of the Town-Council, nor to be applied to

any other use than is above written."

By the Act 1661, that which has since regulated this matter, an alteration was

made to the following effect, viz. that the imposition " shall be collected by the

deacons of the kirk, or by a collector appointed for that purpose by the Magis

trates and Council of the said burgh, at their option, and as they shall think fit and

expedient for the time."

Now, it appears that the Magistrates and Council exercised this option ; and

hare ever since taken the duty of levying the imposition on themselves. Indeed,

so completely was this taken out of the hands of the ministers, that, until the

judgment of this Court in 1813, the Magistrates and Council dealt with the an

nuity-tax as part of the common good of the burgh, subject only to the payment

of what was considered a reasonable stipend. This last misconstruction of the

statute was corrected by the judgment in 1813, finding that "the ministers of

Edinburgh had the sole interest in, and exclusive right to the entire produce of

the annuity-tax, and that the defenders are liable to hold count and reckoning with

the ministers for the produce of the said annuity since the date of citation, and in

all time coming."

While the produce of the annuity, then, belonged to the ministers, the obliga

tion of levying it was laid, or to speak more properly, had been voluntarily as

sumed by the Magistrates and Town-Council, to the exclusion of the parties pro

perly interested ; and accordingly, in the various statutes for extending the royalty,

in particular the latest, that of 7 Geo. III. c. 27, the Lord Provost, Magistrates,

and Council, and their successors in office, are authorized and empowered " to

lery, as they have hitherto been in use to levy, the said annuity of six per centum

up»n the yearly rents of all inhabited houses, shops, booths, cellars, and premises

within the said city and royalty thereof.''

Soch being, then, the construction which the Act 1661 has received in practice,
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No. 121. I do not see how the question now depending between the parties ran be affected

~—" by the peculiar provisions of the statute, conferring a joint power in appointing

Mmiit.r. of the stentmasters on the College of Justice. Those provisions have been, in so

Edinburgh v. far as I understand, a dead letter from the very commencement. It ia jnst as

'8 * useless now to enquire how far they might have affected the obligations of the

Town-Council, as it would be to enter into any similar enquiry as to the effect of

the clause authorizing the collection to be made by the deacons of the kirk, his

enough to state, that neither of these provisions have been acted upon ; and that,

by immemorial practice, the Magistrates and Town-Council have exercised the

power of levying the tax, through the means of a collector and stentmasters ex

clusively appointed by their authority.

It has turned out that, in consequence of an error committed in the appoint

ment of stentmasters in the year 1818, and the succeeding years, the levy of the

tax has been frustrated. And the question raised in these pleadings truly comes

to this, whether the Magistrates and Town-Council, as representing the burgh,

are, in accounting with the ministers under the Act 1661, interpreted by the judg

ment pronounced in 1813, entitled to take credit for that deficiency in the tax,

which is imputable to their own error in the nomination of the stentmasters; or

are bound to make good that deficiency ? For though the action involves, in

form, a claim for loss and damage, that damage is nothing but the amount of the

arrears of the tax, which have been rendered unavailable to the ministers, by

the omission of the defenders to obey the directions of the statute in regard to

the mode of collection. It is truly, then, a point in the accounting, and nothing

else.

Now, considering this to be the true state of the question, and I am not aware

of any impropriety in so representing it, the claims of the ministers appear to me

to be irresistible. The ministers of Edinburgh, entitled to certain pecuniary rights,

available through the medium of an assessment on the inhabitants, are appointed

by the incorporation as patrons. For I do not see that, in this particular, there is

any attempt to distinguish between the incorporation and its organs, and to re

present the Magistrates and Council as a mere commission for the nomination of

ministers. But, again, the corporation—the town in its corporate character—has

undertaken the duty of levying the assessment, to the exclusion of the ministers

themselves, who, but for the exercise of the option by the town, might have exer

cised it directly through the medium of the deacons of their different churches.

I say the town in its corporate character ; for I can see no greater reason to dis

tinguish between the corporation, and its organs the Magistrates and Town-Coun

cil for the time being, in this matter, than in that of the patronage. To be sore,

it is " the Provost, Magistrates, and Council '* who are called on to levy the as

sessment, just as they are to name the ministers ; because, if any thing is to be

done, or undertaken to be done by an incorporation, it must be so done or under

taken through the medium of its organs, by whom alone it possesses the meant of

action. Cases may, indeed, occur in which there is room for a distinction, aud in

which the individuals who happen to he for the time being the organs of the in

corporation may have powers conferred upon them, distinct from the proper cor

porate rights which they administer. But to support such a view, there roust be

clear evidence that the distinction was intended—clear evidence from the terms

of the grant, and above all, from the nature of the right itself, that they are not
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rifled upon to act as representatives of the incorporation, but as individuals No. 121.

merely selected on the principle of their filling certain public situations. This „ lg4&

holds, for instance, in all those nominations of the Magistrates or members of a Ministers of

Town-Council to act in the administration of charitable institutions. They are ?rH,n.b"r*h v'

.Magistrates.

jast ex officio appointments, in which the individuals happening to hold those

offices for the time are appointed by the founder as individual members of the ad

ministrative body of the charitable trust, and in no other character.

But can this be said of a case like the present, in which the burgh is the patron,

and the burgh, named in the ordinary way, under the description of its Magis

trates and Council, is called upon, and has undertaken to collect and levy the

assessmeut for the payment of the ministers named by them as patrons, to offi

ciate as the ministers of the burgh ? For it rather appears to me that the nature

of the duty imposed on or assumed by the Town-Council, in regard to this assess

ment, is much understated, when it is described as confined to the appointment

ofstentmasters. The most important part of their duty was the collection of the

Ui; which was placed at their option, and was assumed, in virtue of that option,

ty the burgh in its corporate character. For I cannot read the words in that

clause of the statute to any other effect. The assessment is to be " collected by

the deacons of the kirks," " or by a collector to be appointed for that purpose by

the Magistrates and Council of the said burgh, in their option." In whose option ?

Sorely that of the Magistrates and Council of the burgh, in their representative

character ; and not the option of the individuals who happened at any particular

lime to fill those situations, and who, but for their official character, could have

w conceivable interest to interfere, and certainly had no authority to determine

my thing in the matter. In short, I think the case is exactly the same as if the

Magistrates and Council had met and determined, as they very naturally might

• i'f done, that it was more expedient that the assessment on the inhabitants

hould be levied by the town, than left to the deacons of the kirk.

But, indeed, all doubt upon this point seems to me to be removed by the terms

>f the subsequent statutes, and, above all, by the judgment in 1813. The action

n which that judgment was pronounced was clearly directed against the burgh in

ts corporate character, represented, of course, by the Magistrates and Council.

n the leading conclusion of the summons they are described " as the Lord Pro-

'o»t, Magistrates, and Town-Council of the said city, for themselves, and as re-

iresenting the whole community of the said city.'' The conclusion for the future

tcconniing is directed against " the defenders, their successors in office, or the Lord

EWost, Magistrates, and Council of the said city of Edinburgh." And by the

oJgment, " the defenders" (i.e. the Provost and Council, as representing the

• hole community of the said city) " are found liable to hold count and reckoning

»ith the pursuers for the produce of said annuity since the date of citation, and

n all time to come."

And this view of the character in which the defenders appeared is confirmed by

he contract which was executed in 1815, for compromising the remaining parts

>f the cause, and which was entered into by the ministers on the one side, and on

tie other by the Lord Provost and Magistrates, •' for themselves, as present Ma

gistrates of the city of Edinburgh, and for the whole Council and community

)f that city, defenders in said action." The latter bind themselves, from and after

ibe expiration of certain terms, " to be accountable to the ministers for the whole

produce of the funds awarded to them by the Court of Session," &c.
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construction, to hold, in the face of these statutes, and that judgment, confirmed

MV t f ' a8 n was ky the contract, that the words "the Lord Provost, Magistrates, ami

Edinburgh v. Town-Council," were not meant to design the burgh in its corporate character, as

Magistrates. represented by its recognized organs, but denoted merely the set of individuals

who happened for the time being to hold these situations. So far from there being

any evidence, or even ground for presuming such a distinction, every thing—ibe

express terms employed, the relative situation of the parties, and the subject of

these various enactments and proceedings—combine in supporting the contrary

conclusion.

Holding, then, that it was the burgh, in its corporate character, which, throng

the medium of its lawful representatives, the Magistrates and Council, originally

assumed, in virtue of its option, the levy and collection of the assessment ; sad

which now, by the force of that option, confirmed by the practice of nearly two

centuries, by statutes, and by a solemn judgment of the Court, as well as express

contract, is bound to account for its whole produce to the ministers ; the next

point is equally clear, that the whole machinery for enforcing the payment of the

tax was under the same guidance, that of the Magistrates and Council ; who are

directed to appoint the stentmasters, and who did continue to appoint those stem-

masters until the year 1818—a fact which is admitted by the defenders themselves.

From that period, by some mistake or oversight, the statutory mode of appointing

stentmasters was departed from ; in other words, there was no legal appointment

of stentmasters to warrant the levy of the tax ; and in consequence the arrears

have become irrecoverable, and the ministers have to that extent been losers.

It seems to me to follow necessarily from these premises, that as the Magistrates

and Council, as representing the community, were bound to levy and account, tbej

must also in that character be liable to make good the deficiency. It is to that

extent, and no more, that the claim of the pursuers is made. They are only calling

on the defenders to make good what has been lost by their failure to do their

duty. And though a party, iu the situation of the defenders, may not be liable ii

absolute warrandice—may not be responsible for the ultimate solvency of the rate

payers, or even for that of the collector, if ostensibly solvent when appointed—

such party must be liable iu warrandice of his own fact and deed—viz. that be

shall not defeat the assessment by failing to do that which he is bound to do, and

which he has the means of doing.

In such a question as this, it does not appear to me that there is any force i*

the objection urged by the defenders, that, in regard to the corporation and lb*

common good, the collection of the annuity-tax was gratuitous.

In the first place, 1 think that if the obligation to collect and account is validly

laid on the town by statute, followed up by the judgment of the Court, and by toe

contract of 1815, that obligation must be performed, under the penalty of ike

ordinary legal consequences of failure ; independently altogether of its origin «

onerosity. And the objection appears the more misplaced, when it is considered

that in its origin it was the burgh, which in virtue of the option undertook the

collections, and thus interposed itself between the ministers and the rate-payers.

2dly, 1 must be permitted to question the proposition so confidently assumed by

the defenders—viz. That the duty undertaken by the incorporation in this matter

is to be considered as gratuitous. In so far as the pursuers, the Ministers of

Edinburgh, are concerned, it was clearly onerous. The collection and distributio*
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of the jofwrnciit was, in regard to them, the consideration for which tbey, when No. 121.

tailed on by the incorporation as patron, afforded their ministerial services to the

■ » , t l- i i J ■ • r L • l- u May 28, 1845.

community. And I think that this is just one of the cases, in which services ren- Mjn|lteril „f

dered to, or advantages acquired by, the individual members of the community, Edinburgh v.

are to be held in law as so rendered to, or acquired by, the corporate body. The * r* ""'

body incorporated is the whole community, including all the individuals of whom

it may at different times be composed. It is solely for the benefit of the commu

nity, so composed, that the incorporation is created, and is entitled to exercise

power, and to acquire and hold funds ; and there are obviously many services and

obligations which can be rendered or performed to the burgh or corporation, only

through the medium of the individual members of the community. If the incor

poration, for instance, had contracted for a supply of water to the community, or

for the completion of any other public work conducive to the comfort and con-

renience of the inhabitants, and had undertaken the obligation to levy the assess

ments for defraying the expense, could it have been said, with any show of reason,

in a question with the contractors, that this duty was purely gratuitous, because it

was the inhabitants, and not the incorporation, who were individually deriving the

benefit ? I cannot adopt that view. I think, on the contrary, that these form a

class of cases, in which services, though rendered to individuals, are, in a question

with the incorporation, (constituted for no other purpose but that of benefiting the

individuals composing the community,) services rendered to the incorporation;

and, consequently, that any obligation come under by the incorporation, in regard

to the purchase of those services, is truly to be considered as onerous.

And it is in relation to this view of the matter, that I think the circumstance of

the patronage does bear materially on the question. The Magistrates and Coun

cil, as representing the community, have called these gentlemen to the discharge

of their ministerial duties in the city, under the condition that they were to draw

the amount of their assessment from those very Magistrates and Council, who, in

the same representative character, are bound to levy it, and to account. Having

thus got the benefit of those services, it would be a strange anomaly in the law of

obligation, if they were not bound to make good that which has been lost solely

by their own neglect. For it is to that effect, and no more, that the present claim

is moisted on. It is nothing but a question in accounting ; and by the ordinary

rules of law applicable to such cases, the loss must fall on the defenders, the party

by whom it was occasioned.

There only remains to be considered the other objection, which has been very

utrongly pressed by the defenders, namely—that this is an attempt on the part of

the pursuers to render the incorporation and the common good of the burgh liable

for the error, neglect, or omission of the individual members of Council for the

lime being ; an attempt which is said to be at variance with the principles of law,

u attested by various decisions. Now the first thing that must strike one in the

objection, thus broadly stated, is, that if well founded it would at once extinguish

the possibility of an incorporation contracting effectually any obligation whatever

id factum prsestandum. As observed before, if any thing is to be done by an

incorporation, it can be done only through the instrumentality of its legal organs ;

and if their failure to perform does not affect the incorporation itself, the necessary

consequence is, that the obligation must be a dead letter ; because, quoad the cor-

uoralion, there never could be any failure inferring a corporate responsibility. In

short, it would just involve the proposition, that no obligation ad factum pnestan
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dam could !><■ an obligation on the incorporation, or be any thing bnt an obligation

upon the individual administrators.

Now, such a proposition as this appears to me to be entirely unfounded. It is

true there often may be questions, how far the acts, or failures to act, on the pan

of the individual administrators, bind or affect the corporate body. There maybe

services or duties so purely and absolutely personal, in relation to the individual

Magistrates or Council, that the incorporation cannot be affected or rendered liable

for their neglect or non-performance. Such was the case in Campbell v. Torn of

Banff, in which an attempt was made to render the burgh liable for the negligence

or breach of duty of the former Magistrates, " in having refused to adopt any mean

to restrain a mob, who had carried off a valuable cargo of meal from the pursuer)

ship." There could be little doubt of the soundness of that judgment ; as a burgh,

though appointing magistrates, certainly does not incur a warrandice, that eve;;.

individual so appointed shall act in every emergency with the judgment, prompti

tude, and vigour, which the case may require.

But this judgment lends no support to the general proposition in law, invoked

in the objection I am £ow considering ; and it is instructive to observe, that that

very proposition is directly negatived by the explanation given in the report of the

case:—" The only case in which a community is liable for the delict of their

magistrates, is that of their suffering a prisoner to escape ; which is founded upoa

this reason, that the burgh is by law bound to have sufficient prisons, and conse

quently is answerable for the keepers thereof." The circumstance of this beisf

described as the only case of the kind, is of little importance. It seems to bare1

been the only case of admitted liability which occurred to the Court ; but as tbt

Court assign the ratio for that liability, every case to which the ratio applies mud

be dealt with in the same way. Now, what is the ratio ? It is " that the burgh

is by law bound to have sufficient prisons, and consequently is answerable tor the

keepers thereof ? " In other words, that when there is by law a specific dnty t»

perform, laid on the burgh, the burgh will be liable for the failure of performaoc*

on the part of its administrators. For it is sufficiently obvious, that in regard ar

the escape of prisoners, whether that be owing to the insufficiency of the prt

or the negligence of the jailors, the failure is exclusively on the part of tl

through whom alone the prisons can be repaired, or proper jailors appointed,

short, the principle of the liability thus recognized by the Court, is one which

must consider as of general application to all that class of cases, of which 1 thi

the present forms one. When once it is established that a specific obligations*

factum praestandum is laid upon a burgh represented by its magistrates and ton-

council, the failure of performance, which in such a case can be nothing butt

failure on the part of the individual administrators, will affect the corporate body

and that body being in law a person capable of contracting obligations, and of

holding property, will be liable, on a breach of performance, to all those con*-'

quences which are by law attendant on a breach of obligation between private

parties.

Accordingly this principle was recognized in the case of Innes v. Magistrates of

Edinburgh,1 which was much more unfavourable for the pursuer than the present)

as it was truly, in the proper Bense of the term, an action of damages. It is said

M. 13189.
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tkt the point was not argued, which, if true, would only show that it was consi- No. 121.

dered clew. Indeed, the only difficulty there was, whether there lay on the ——

^corporation any such specific obligation as that on which the action was toniicieu. >ii,listerB „f

The Court was unanimous in thinking that there was. According to the report, Edinburgh v.

"One of their most important duties (it was observed) is to take care that the * "B"'"""-

streets of the city are kept in such a state as to prevent the slightest danger to

psengeri. They are liable for the smallest neglect of this duty," &c. It being

once held that this was a specific duty incumbent on the magistrates, as represent

ing the community, it never seems to have occurred to any person that the com

munity were to be free from the consequences, because the failure took place

through the neglect of the individual administrators of the burgh.

And it is hardly necessary to observe, that the authority of this judgment was

no! in tbe slightest degree impaired by the decision of the House of Lords in the

rase of Duncan v. Findlater, and other cases of the same kind. In these last cases,

there whs no question with a corporate body capable of sustaining obligations and

holding funds, and consequently capable of contracting a liability in regard to those

fuidj, for the failure of performance. The questions there were with road-trus-

(f\ who constituted no separate constructive person in law, and who neither held

■■■/■ could hold funds, except those specially appropriated by statute for certain

nrposes. Consequently, unless the trustees could be made personally liable,

'hich was not attempted, there were neither parties nor funds against whom the

him could be sustained. Accordingly, the Lord Chancellor, in the case of Dun-

u y. Findlater, expressly made the distinction between those cases and that of

met—" The liability of the magistrates was indeed established, but upon grounds

iich have no application to the present case, as it rested upon the supposed duties

the magistrates of Scotch burghs."

The only other case, and which certainly has more relation to the question in

•pute than any of those hitherto considered, is that of Pearson v. Town of Mon-

*e, 1669. But, from the report, it would seem to have been one of rery spe

ll circumstances, and I cannot think that it can be received as an authority

aiust the grounds of liability upon which the present claim rests. It would ap-

ar from the statute 1633, c. 1 and 2, that, in the first place, the Provost and

lilies were to be charged to make payment of tbe tax and stent of the burgh to

I collector ; and that for their relief letters be direct, charging the Provost,

lilies, and Council in each burgb to appoint stentmasters, &c, and " to charge

(burgesses, hid welters, and inhabitants within each burgh, to make payment of

eir part of the Raid stent to the saids Provost and Bailies, conform to the taxt

II to be given out thereupon."

Now it appears from the report, that the Magistrates of the town of Montrose,

paning, I presume, the Provost and Bailies, wrote a letter to Pearson of Bal-

idie, the sab-collector, promising count and payment ; and he, upon the strength

that, made payment to Ormiston, the general collector. But nothing seems to

ve followed agreeably to the directions of the statute. The Magistrates, who

d thus bound themselves, failed to take the steps authorized by the statute for

eir own relief, by charging the Provost, Bailies, and Council, that is, the body

presentative of the burgb, to stent the inhabitants, and by charging the inhabi-

ats to make payment. But in the year 1654, nearly twenty years afterwards,

ear*on the collector brought an action directly against the burgh, and the Court

and the town and present Magistrates not liable.
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That case differs from the present in many essential particulars. In the first

place, it would rather appear that it was only the Magistrates, viz., the Provost

and Bailies, who were entitled to collect and to assess for their own relief of that

tax, which they were in the first instance hound to pay. Secondly, They neglect

ed to take that step which was indispensable to raise a liability against the burgh,

namely, to charge the Provost, Bailies, and Council, that is, the representative

body of the burgh, to stent the inhabitants. So that in that case, the observation

that the tax was not laid upon the town's common good, was quite relevant; for,

while the common good was not directly subjected to the tax, there bad been no

failure on the part of the burgh, through the medium of its representatives, to

comply with the statutory directions, being the only other ground for rendering

the burgh, in its corporate character, liable. To assimilate the cases, it would W

necessary to suppose that, after the Magistrates had paid the tax, or the collector

had undertaken to pay it in the first place, the Provost, Magistrates, and Council,

i. e. the burgh, had refused to assess, or had so blundered the mode of assessment

as to render it unavailable to the collector, or the patty having a claim of relief.

But independently of that altogether, the main reason of that judgment was,

that, in that case, the town was not liable for the act of the Magistrates, because

the duty was not imposed on them as Magistrates, but as a Parliamentary Com

mission. I think it very doubtful whether that expression, " the Magistrates,''

meant any thing more than the Provost and Bailies, as distinguished from the

Provost, Bailies, and Council. But, at any rate, that is a ground of decision

which does not affect the objection now under consideration, but the former one

—namely, that, in regard to the collection of the assessment laid on for the mi-

msters of the burgh, the obligation lay on the Magistrates and Council for the tin*

being, as individuals appointed by statute, and not as representing the community.

Now, for the reasons formerly assigned, I cannot adopt that construction of the

obligation. I hold in this case the necessary inference, from the: terms of lb*

statute, from the judgment of 1815, from the contract following on it, as well as

from the relative situation of the parties, and the nature of the obligation itself, w

be, that the duty of collecting and assessing the inhabitants lay upon the Magis

trates and Council, as representing the community ; and that having failed, froo

their own neglect, in performance of that duty, they are bound, in the mm

character, to make good to the pursuers the loss which that failure has occa

sioned.

Lord Robertson.—The present is an action directed against the Magistrate!

and Town-Council of the city of Edinburgh, as representing the community, aod

for the purpose of affecting the property of the community, to the extent of re

covering payment of the amount sued for. It is rested generally on the allega

tion, that, by the neglect and omission of the Magistrates to perform a rertaii

statutory duty under the Act of Parliament 5th June 1661, and other Acts

Parliament, the annuity-tax belonging to the pursuers became irrecoverable, and

therefore the conclusion is, that they are entitled to reimbursement out of the cor

porate funds. The leading defences are— 1st, That the statutory duties in ques

tion do not in any degree affect the Magistrates as representing the community,

but are imposed upon them as a separate Parliamentary body of trustees—aw!,

consequently, no alleged breach of duty in violation of that trust can be compe

tently founded on, in an action directed against the Magistrates and Town-Coun

cil as representing the community, and so as to affect the corporation foods ; 2«Jly
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I; ivmaintained that, even if the [duty in question had been imposed upon the No. 121.

Magistrates, as representing the community, and consequently that the action was

directed against the proper defenders, the duty was in itself gratuitous, and theM*' ' . '

negligence was not of such a description as to afford any ground of action. This Edinburgh v.

second point goes to the relevancy of the action, assuming it competently directed 818trates-

sgainat the incorporation.

With the view of determining both thse questions, it appears to me to be in

dispensable, in the first place, to fix clearly the true nature of the annuity-tax itself,

the character in which the Magistrates were appointed to ensure its collection, and,

specially, whether the duty so imposed and undertaken was truly gratuitous, or

*u not, both in fact and in law, onerous, and an equivalent for valuable advan

tages derived by the community. While such considerations are essential for the

determination of the question, whether the duty was truly imposed on the Magis

trate! as representing the community, they also enter deeply into the relevancy of

'action ; the onerosity of the consideration—if there truly be such—imposing a

responsibility of a different character from that which might attach to a trust

merely gratuitous, and on the faith of the due discharge of which no equivalent

was rendered.

it would appear that, prior to 1625, there had been several grants from the

Crown in favour of the city of Edinburgh, of church lands and other property be

longing to the Popish clergy, which grants were intended, to a certain extent at

least, to be applied in support of the ministers. Into any history of these grants

it is unnecessary to enter. Their dates are set forth in the summons in the action

Mutated in 1810, to be afterwards noticed. Whether the common good was or

*» not liable for the same purpose, it is also clear that to a considerable extent

it bad been so applied. From an act of the Town-Council, dated 2d March

1625, it appears that certain articles were proposed by King Charles I., and

wswered by the Magistrates.1 The first and second of these articles regard the

viiii of the town into parishes, and the appointment of eight ministers. It is

dear that this provision was for the benefit of the community. Third, it was

proposed that the ministers should " be provided of houses to reside in within

iiiair several! parochins, which sail be knawin to be the houses of the cburche,

"d with mantenance sufficient, which in that town can be no less than two thou

sand merkis Scottis to everie minister, and aught to be paid in all reasoun by the

Pwple that lieve under thair cure. This may be doone either by imposing a

"vain annuitie upon everie bouse and tenement within the parochins as is doone

"•""i lit Londoun, and in weill ordered cities ; or by some other convenient means

"v. may be desired, and till this take effect the town must beare the chairge of

™ whole." The answer to this was, as to the first part, that there were already

three ministers provided with houses ; and, to the second part, that "the ministers

: ti.ii burgh are provided eache man with a sufficient house to dwell in, mail!

(tat) Trie, with a zeirlie stipend of twell hundreth merkis Scottis thaukfullie

fyud to them, conforme to the agreement maid with tbem at thair entrie to thair

diairgea; and since the common guid is not abill to sustein the burthen alreddie

imposed tbereupone, and of reasoune audit not to be thralled to the payment of

1 See Maitland's History of Edinburgh, p. 274.

2x
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the ministers stipends ; and that the augmentatioun desired both in mater and

maner does crave mature advysement, they most hnmblie entreat his Majestie to

pardonn theme that they cannot give answer to the same at this present; and to

spaire the same till the rest of the articles be first discussed, and the distribution!]

desired in maner contenit in these articles and answers under the same amined,

be first satled and brocbt to perfectioun." From this it appears, 1st, That then

was a yearly stipend of 1200 merks paid by the town ; 2d, That the common

good was already burdened under express agreement, and that it was not able to

bear the burden so undertaken. 3d, It was maintained that it ought not to

thralled to the payment of ministers' stipends ; while, 4th, As to the proposed

augmentation from 1200 merks to 2000 merks, this was to remain over for far

ther discussion. By the fifth article, the right of patronage was to be conferred

on the Magistrates.

These articles, which are eight in number, having been answered, various other

liberties and privileges were requested on the part of the town, and the tenth of

the additional articles is thus expressed •—" Since the Proveist, Baillies, aid

Counsall, as patronnes of the said Kirkis of the said burgh at the entrieandtd-

missioun of ilk minister, agrie with him for his stipend, that it sail not be leasQDM

for him to exact any other duetyes from his parochines, but sail ressane his stipend

from the saids Proveist, Baillies, and Counsall, conform to the agriemeot, and

acquiese therewith." From this it is plain that the Magistrates and Council,*!

representing the community, undertook, on the admission of each minister, topsj

his stipend. Now, whether this was or was not a proper application of the con-

nion good, it was the situation, in point of fact, in which the Magistrates *tn

placed as representing the community, and the right to draw the stipends out i

that common good was invested in the ministers on their induction. The SfaH

strates and Council, as representing the corporation, never could have presents

the ministers, got them inducted on the faith of receiving the stipend, and thoi

after securing the benefit of their services to the public, refuse payment of tW

stipend on the ground that this was truly a misapplication of the common good

These proposals and answers were confirmed by act of Council, 28th Septembfl

1625, and were afterwards ratified by the King in Council, the stipend continuity

at " twelve hundred marks Scottis for each minister as they ar presentlie in w

to pay4- : And how soone the distributioun intended sail be perfytet by the hw

means they can find, and with all possible diligence, they sail agrie upon such"

augmentationn as may be fitting for a sufficient maintenance to each of them-

On the 18th of March 1634, an Act of the Privy Council was pasted « «

remit from Parliament, authorizing 12,000 merks to be raised yearly from I"

inhabitants. This was the first imposition of an annuity-tax. But the Act a

Parliament, as recited in the said Act of Council, after narrating that those »^

participate in the benefit of the clergy should contribute to their maintenance, tf«

that the inhabitants of Edinburgh had enjoyed this blessing, " and the corcn . i

good of the town, which has been given to them for maintenance of police. t*

been that way employed through the inlaick of other sufficient means for entf

taining the ministrie of the said burgh, for remeid whereof, and to the end lb*'

those who serve at the altar may be entertained aff the altar, and the said comniM

good may rightly be applied to the use whereunto the same has been appointed

it was therefore ordained, that " 12,000 merks shall be uplifted yearlie af &*
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rhole inhabitants and indwelters within the said burgh, (the Lords of his Majesties No. 121 .

Connsell and Session being onlie excepted,) and that according to the quantitie

and proportion of the mails which they pay, or the houses where they reside roay Ministers of

pay." Edinburgh v.

Now, prior to this date, there had been no tax levied on the inhabitants. The M»*lstr»te»-

minister) had been maintained out of the common good for want of other means

for that purpose; and to remedy this evil, " for remeid whereof," the tax was

imposed upon the inhabitants. Undoubtedly, in this way, while there was a relief

of the corporate funds, and in so far a direct pecuniary benefit to the corporation,

oo the other hand, the collecting of the assessment was a duty imposed on the

Magistrates and Council, and plainly imposed upon them in this Act, as represent

ing the community whose common good had been in so far relieved. The ma-

chinery of the act is this :— 1st, It requires—" for this effect, (t. e. for the levying

of the tax,) " ordain the Provost, Bailies, and Counsell of the said burgh to

appoint and make choice of four sworn men out of ilk parish within the said

bnrgh, who, upon their oaths, sail value and estimat the maills of the houses of

the raid burgh, and sail give in ane roll whereof under their hands," &c. 2<lly,

:s new houses may be built and others go to ruin, the Act enjoins—" The Pro-

rost, Bailies, and Counsell of the said burgh, ilk year, or ilk twa years, as they

shall think expedient, to appoint new stenters and valuers for valuing of the said

konse-maills,—and according to the said valuation, and distribution, and division

of the said soame, declares the whole indwellers and inhabitants to be subject to

contribute to the entertainment of the said ministrie." 3d, The inhabitants are to

pay according to the roll to be given forth—" to such as sail be appointed by the

said Provost, and Bailies, and Counsell, for ingathering of the said soume, under

the subscription of their common clerk." 4th, In case of refusal, the Provost and

Bailies are to direct their officers to do diligence. And, finally, the Act ordains

the said sums " so ingathered to be applied only for sustentation of the said mi-

B»trie."

It seems clear, under this Act, therefore, that the duty of collecting thus im

posed opon the Magistrates and Council was one binding on them in their corpo

rate capacity, and not as a separate and distinct body of Parliamentary Trustees,

'elected merely on account of their official eminence. The tax was no doubt for

the maintenance of the ministry, but it was also for the relief of the common good,

■id for remedying the evil by which it bad been in time past diverted from " the

maintenance of policie," to which purpose it ought primarily to have been ap

plied. But then, as the counterpart of this arrangement, and following up all the

negotiations which had taken place betwixt the Crown and the city, the Magis

trates and Council, as representing the burgh, (being the only officers who could

'present the burgh or administer its affairs,) are directed to name stentmastera to

make up a roll, to be authenticated by their common clerk, and the Provost and

Bailies are to enjoin their officers, if necessary, to enforce the collection by dili

gence, and the sums so ingathered are to be applied for the sustenance of the mi

nistry in place of what they formerly received out of the common good, which

was thus in so far relieved.

In 1636, there is a charter from the Crown conveying the patronage of the city

churches, and expressly ratifying the heads and articles of agreement between the

Provost, Bailies, Council, and community—" consules et communitatem "—and
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No. 121. the ministers, contained in the Act of Privy Council of the 1st November 1G25,

■ in all the heads and clauses thereof, and in particular as to the patronage of the

Minuter! of ' churcnes ; and the same is declared to be as binding as if inserted at length in the

Edinburgh v. charter. The grant also conveys the patronage of all churches to be hereafter

Magwtraiei. Dujk. This charter is thus another strong confirmation of the view that tbe

arrangement of 1G25 was truly for behoof of the community, and also is confirma

tory of the onerosity of that transaction, by bestowing on the town a valid title to

the patronage of all the churches.

On the 20th October 1648, another Act of the Town-Council was passed,'

agreeing "that there shall be twelve ministers within this burgh, and that the

burden of tbe stipends of six ministers be laid upon the whole burgh landia in the

town, to be payit yearlie and termelie, according to their proportions, by the in

habitants quho as tenantis posseRseth the several dwellings thereof from tymeto

tyme, and that the setting down the proportion and way of uplifting of the snmti.

may be agreed on and prosecute be the Toun-Counsell, as it was before begun U

them." On the 28th of December of the same year, the Committee of Estates of

Parliament ratified this Act of Council, and imposed a tax of " 19,000 rnerb

yearly, to be a constant provision to six ministers within the said burgh, thai

every one of the said six ministers may have yearly 2700 merks for his stipend,

and 400 merks for bis house mail in all time hereafter, and the 400 merks remain

ing to be allowed for the waste-house maills." This Act declares that the tai

shall be collected by the deacons of the kirk-session, and is not to come to the

hands of the Town-Council, nor to be applied to any other use than is above writ

ten." Under this Act, however, the stentmasters were still to be named by the

Town-Council.

On the 2d of March 1649, the Act of Council of 28th October 1648 is ratified,

and also the Act of the Committee of Estates of 28th December, imposing the

19,000 merks. With this view, an annuity of five per cent is imposed; and if

this be not sufficient, Parliament was to take into consideration what further que:.

shall be imposed. And " seeing by tbe foresaid annuitie and imposition tbe said

toune of Edinburgh will be the more enabled to entertain twelff ministen, it ii

hereby ordained that they use all diligence for getting their kirks provyded with

twelff ministers, and for keeping always that number full for the guid and instruc

tion of the whole inhabitants theirof ; and when any of the number of the sex mi

nisters provyded be the forest imposition shall vaik, the stipend or stipends of any

of thais sex vaikand shall be disposed upon ad pios usus, conform to tbe Act of

Parliament, be the kirk-session of the said toune, with advyce of tbe commit!"

after mentioned, appointit for decyding of questions and differences." Tbe sur

veyors are in this case also to be appointed by tbe Town-Council. On tbe 19ti

of June 1649, this Act was ratified in Parliament, and it is clear that in this, u

in the former instances, the Magistrates and Town-Council were acting for the

community, and in a transaction which went on tbe one band to relieve so far tbe

common good from burdens already imposed, and on the other, to secure for the

1 See Appendix to Memorial for the City of Edinburgh, in the action of 1810,

10.
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psblic the services of ministers in the churches, of which the Town-Council, as No. 121.

representing the community, had obtained the patronage. "~—

This matter is rendered, if possible, still clearer, by the agreement of 28th March Mi„j,te^g 0f

1655. It wonld appear that the ministers had not received their stipends regularly Edinburgh v.

from Whitsunday 1650, but, after a good deal of negotiation, agreed to accept of aBl,trnt8'-

2200 merks yearly, in full of all demand from Whitsunday 1650 to Whitsunday

1654, and " tbat they, with consent of the kirk-sessions, would give an assignation

to the good town of all bygone annuities of house-maills within this burgh dew to

the ministers, and uplifted preceding the said term of Whitsunday 1654." The

agreement further bore that a provision of 2500 merks yearly for the future should

be continued to them as long as they thought proper, and that they were to assign

for the future the annuity, so long as they held themselves contented with that

provision. Upon this, on the other hand, the Council " ordaine and appoint their

kirk-thesaurer, present and to come, to compleit the said ten present ministers of

this burgh of so much as is yet retained to ym, ilk ane of them, of the said soume

of 2200 merks appointed for them, as said is, yeirlie fra Whitsunday 1650 to Whit-

-iniday last bypast, as is above mentioned, and sicklike to make good and thankful

payment to the foresaid p'nt ten ministers of this burgh and their respective succes

sors to them in yr places, ilk ane of them, of the said soume of 2500 merks money

foireaid yeirlie, and y' in full contentatioun and satisfaction of all stipends, house-

nuilis, or any thing else dew to them, or qlk they or any of them may claime."

The concluding provision in the agreement is to this effect—" And because the

loirsaid present agreement, &c, as is above expressed, is only upon the considera

tion of the present condition of the good toun, and not binding against ym and

yr successors for the future, longer than they sail be satisfied yrwitb, therefor on

the uy'r pt the Town-Council declare that this present Act sail stand no longer

obligator agains the Town-Council and yr successors than they sail think it fit

and convenient, swa that in aither of said articles—or craving any alteration, aither

in the number of the ministers of this burgh, or quantitie of yT stipends to a less

m greater proportion, or finding the said articles to be inconvenient or prejudicial

to them, then, and in these caices, or any of them, the said p'ties are to be in yr

■'••in place as they were in before the dait of this present Act, for any future

ytirs or termes after yr resileing yfra."

It is quite true that this was only a temporary arrangement, but still it is very

important, as showing the true character in which the Town-Council transacted

in the whole of these arrangements, and the onerosity of the arrangements them-

selves. It was an assignation to the Town-Council, as representing the commu

nity, of the arrears of the annuity-tax for a certain valuable consideration, and of

that tax in time to come, as long as the agreement subsisted, and the agreed on

•tipend was paid. The Magistrates never could have come voluntarily forward

to have entered into such an agreement, if truly they had no concern, as repre-

senting the community, with the provision of the clergy, but had merely a sepa-

'ate Parliamentary duly imposed upon them, under a trust in which the community

had no interest.

Then next follows the Act of 6th Jane 1661, on which this action mainly rests ;

but for the true and sound construction of which it is quite legitimate, and indeed

indispensable, to keep in view the former acts and arrangements which have been

already referred to. In the recital of this Act it is stated, inter alia, for " the said
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No. 121. town having been at vast charges for building of churches and public works upon

that and other occasions, the common good and patrimonie thereof is exhausted

Mlautrn of ' an(l overburthened." 2dly, That the inhabitants have been in use to pay at the

Edinburgh v. rate of six per cent " of the maill and rents of all dwelling-bouses," &o, being the

agu rates. annajty imposed by the Act 1649. 3dly, That this is an easy and effectual way

of providing for the stipends, and that the same should be so authorized and set

tled by perpetual law in all time coming. The reference to the state of the com

mon good, and to the use of payment of the annuity under the Act 1649, thai

plainly connects this statute with the preceding history of the tax and arrange

ments between the ministers and the burgh. The Act therefore imposes as an

nuity of six per cent on the rental of the inhabitants, without limitation as to tbe

amount to be levied at the rate so fixed, for the yearly stipend of six of the mi

nisters. For the recovery of the annuity thus imposed, " and to the effect that

the said ministers be not frustrat of the payment of their stipends," it is statute

—1st, That the payment shall be quarterly; "2d, That the same shall be col

lected be the deacons of the kirks, or be a collector to be appointed fur that pur

pose be the Magistrats and Councill of the said burgh, in their option, and *

they shall think fit and expedient for the time ;" 3d, The tax is to imposed " after

exact survey be four sworne men in every paroche, who shall survey and value the

house-maills aforesaid, whairof tuo shall be citizens, to be choisen and sworne tn

the Town-Councill, and other tuo shall be nominat, choisen, and sworne be ta<

Colledge of Justice, or such as they shall appoint ;" 4th, The roll, subscribed be

the said sworn surveyors, is to be the unalterable rule of collection ; 5th, In the

event of the College of Justice, which is exempted from the tax, refusing or de

laying to name the surveyors or stentmasters, as they have been called, then th»

Magistrates, after requisition, are to nominate and swear " such of the Colledft

of Justice as they shall think fit for surveying and valueing the said house-mail!i .

and if the members of the Colledge of Justice shall either not accept or not «<£•

cur in the said employment, being required, then, and in either of the said cake.

the remanent of these persons choisen and sworne be the Town-Councill shall

have power to goe on in the said employment and act be themselffs, without the

members of the Colledge of Justice not accepting or concurring, as said is." In

this it is plain that, although the College of Justice might choose two sur

veyors in each parish, if they failed in doing so, the machinery for complete;

the nomination was completely vested in the Town-Council ; 6th, The Act far

ther " ratifies and approves the possession and vse of payment of the said aauii

and imposition, since the same has been in vse to be paid ;" 7th, It ordains all

persons to make payment to the deacons of the kirk, and collector to be appointed

by the Magistrates and Council ; and lastly, It enjoins the Magistrates to see t«

Act put to due execution.

It appears to me to be clear, that while on the one band the annuity thus in-

posed on the inhabitants was for the benefit of tbe ministers, and as a stipend t.^

them, on the other hand, the Magistrates and Town-Council, as representing tbe

community, were required—1st, To appoint sworn surveyors, so that the roll of

assessment might be made up ; and 2dly, That they had the power of appoints.-

a collector. I do not think that the statutory trust, as it has been called, or obli

gation imposed upon them, to have the surveys and valuations regularly mad*- "

that the annuity might be collected under the Act, was imposed upon theaas*



COURT OF SESSION. 695

neily-created body, and apart from their constitution as representing the corpo- No. 1^1.

ration ; bnt, on the contrary, as the Act contemplated the exhausted state of the ^. 28 1845.

common good, referred to the prior Act 1649, which imposed a duty upon the Ministers of

Magistrates and Town-Council as representing the community, and which thef' "rg

jjreement of 1655 proves that they understood affected them in that capacity, I

think it clear that this Act also imposed the duty upon them as representing the

community, and in which the community had a deep interest.

It is very true, that under this statute of 1661 only one-half of the stentraasters

are to be chosen and sworn by the Town-Council, and the other half are to be

chosen and sworn by the College of Justice, and from this the argument is de-

lioced that the statute created a separate parliamentary trust. It appears to me,

however, that although there certainly was given to the College of Justice a power

of nominating stentmasters, which, if they delayed to exercise, was conferred on

the Magistrates, as coming in their stead, this was merely ancillary to the main

purpose of the statute, and not creative of a trust in the Magistrates and College

of Justice, to such an extent as to make the Magistrates trustees in a capacity not

representing the community. The Magistrates and Council, as so representing

the community, still derived the benefit of the Act, which must be construed in

reference to all that had preceded it ; and by this Act the power of appointing

eollectors (as well as one-half of the stentmasters) was conferred upon them inde

pendent of the College of Justice, although, no doubt, the deacons of the kirks

might also be required to collect, in the option of the Magistrates and Council.

Still I think it cannot, in any view, be contended that the Magistrates were not

here nominated truly in their corporate capacity, and that they were not receiving

the benefit of an onerous arrangement. How far, in the execution of the Act,

they might have been liable for any error committed by the College of Justice, is

mother question. But looking at the statute as following up all that had preceded,

*nd considering the position in which the common good had been placed, and the

ooon conferred on the city by a provision of a sufficient number of clergy, I do not

think that this check, or right of partial nomination of stentmasters conferred upon

the College of Justice, alters the substantial onerosity of the transaction, or cha

racter of the parties.

1 think this construction of the Act 1661 is much strengthened by the subse

quent statutes extending the royalty. The three first of these—7 Geo. III. c. 27 ;

H Geo. III. c. 28 ; 26 Geo. III. c. 113—give full power to the Lord Provost,

Magistrates, and Council, to appoint stentmasters to levy from the proprietors and

possessors of all houses built, or to be built, within the extended royalty, " an

equal portion of the cess-annuity, poor's-money, and watch-money," in the same

manner as previously levied within the bounds of the burgh. It seems very plain

that the power to appoint such stentmasters is given by these statutes to the

Magistrates and Council, not as a separate parliamentary trust, but in their cor

porate capacity. It is surely as public officers, representing the community within

the burgh, that they are thus empowered to collect the poor's-money and watch-

money—taxes plainly intended for the good of the burgh, and the latter applicable

to the special burgh tenure of watching and warding. But if so, is it possible to

draw any distinction applicable to the cess-annuity ? The power to appoint stent

masters so to make the collection, further implies the duty of making that appoint-

rcent, because, without its being so made, the public tax could not be collected.
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No. 121. But, if possible, the matter is rendered still clearer by the provisions of the Act

—— 49 Geo. III. c. 21, which, inter alia, was passed—1st, For extending the royalty;

Ministers of ' *^» ^"or erec';'ng tw0 new churches, of which, by section 18, the patronage is con-

Kdinhurgh v. ferred on the Lord Provost, Magistrates, and Council ; and 3d, For regulating

Magistrates. ^g arjnaity-tax. The 17th section of the statute expressly states in its preamble,

that the Lord Provost, Magistrates, and Council, had been in use to levy this tax;

and it enacts, " that the said Lord Provost, Magistrates, and Council, and their

successors in office, shall be, and they are hereby authorized and empowered not

only to levy, as they have hitherto been in use to levy, the said annuity of six per

centum upon the yearly rents of all inhabited houses, shops, booths, cellars, and

premises within the said city and royalty thereof, whether extended by the said

recited Acts, or by this Act, and to apply the same as they have been hitherto in

use to apply it, along with the aforesaid other funds or revenues, so far as tho*

other funds or revenues are so applicable, for the payment of the stipends of all

the ministers of the present churches of the city and royalty, but also to apply an

equal proportion of the said annuity in common with the aforesaid other funds or

revenues, in so far as these other funds or revenues are so applicable, for the pay

ment of the stipend or stipends of such minister or ministers as may be appointed

to the churches which are required to be built under the authority of this Act, in

manner before mentioned.

It seems impossible to contend that the Lord Provost, Magistrates, and Conn-

cil, mentioned in this section as the parties authorized and empowered—and if

authorized and empowered, consequently bound—not merely to appoint stent-

masters, but to levy and apply the tax for payment of the stipend of all the minis

ters, are not authorized and enjoined so to do in their corporate capacity as repre

senting the community, but as parliamentary trustees, holding a separate parlia

mentary trust, while, in the next section, the patronage of the churches is given

to them clearly as representing the community, and in both sections the Magistrate*

and Council, the only true legal representatives of the community, are descriM

in the same words. Neither can it be contended, that this is a gratuitous duty fir

which there is no corresponding advantage, because, independent altogether of the

valuable services rendered to the community by the ministers as an equivalent for

their stipends, and of which services such of the burgesses as may think proper to

avail themselves have the benefit, there is the actual patronage bestowed—a right

in its own nature valuable, and in ordinary circumstances the subject of sale or

adjudication for debt.

On a review of the statutes, therefore, I think it appears clear—1st, That the

duty of appointing stentmasters, which was an essential step to the collection of

the tax, was one imposed upon, and undertaken by, the Magistrates and Town-

Council, not as a separate parliamentary trust unconnected with their characters

representing the community of the burgh, but, on the contrary, was so imposw

upon and undertaken by them for behoof of the community, and that the obligation

imposed by the said statutes was one effectually binding upon the community,

whose corporate officers were bound, on behalf of the community, to discbarge the

statutory duty ; 2d, I do not think that the obligation imposed was gratuitooi,

but, on the contrary, that it was of a highly onerous character, and that tbis mart

be taken as matter of fact and law in the determination of the whole case. 1' u

quite true that no money was to be paid to the officers who represent the c00*
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munity for their trouble, which only shows that it was viewed as matter of public No. 121.

duty, which they were held by the legislature bound to discharge, not for their

omi benefit, but for the community whom they represented. But the arrangement Ministers of

wat of an onerous character in various respects. And, Edinburgh v.

(1.) It was matter of public concernment, and for the advantage of the commu- g,atrateB-

nity of the city, including of course the whole burgesses, that they should receive

the services of the ministers to be appointed to the several churches. This was a

very important matter, and one which it was the duty of the Magistrates, acting

for behoof of the city, to do every thing in their power to secure. Accordingly,

they did from time to time secure the services of the most efficient ministers, whom

'.'iey induced to leave other livings, and to resort to the metropolis, on the faith

of receiving the stipends secured to them by the statutes, and which the Magis

trates, who were appointed to see these statutes carried into effect, were thus

bound, in consequence of these appointments, to collect and pay, under a faithful

administration of their statutory duties, on which the incumbents, so appointed by

them, were entitled to rely.

(2.) Whether the common good was or was not at common law liable for the

payment of ministers' stipend, it had, by actual contract and arrangement, been

made so liable, legally and effectually, at least to a considerable extent ; and in

order to relieve the common good from this burden, the annuity-tax was imposed.

This was a direct pecuniary advantage to the corporation, and was one of the

causes set forth in the statutes on account of which the tax was originally imposed.

The condition of granting this relief was the collection of the assessment, and that

primarily by the nomination of proper stentmasters, in order that the tax might

be collected. If it were not so collected, and yet the common good was relieved,

the corporation would have received the benefit without fulfilling the corresponding

obligation.

It has been observed, that the obligation undertaken by the Magistrates, by

which the common good had become subject to the payment of stipend to the

ministers, was not an obligation of a permanent nature by way of endowment of

the churches, and extended no further than to the incumbencies of the ministers

inducted on the faith of that arrangement. This is, no doubt, quite true; and if

it is to be held that the common good is not properly applicable to the mainte

nance of the clergy, then undoubtedly the relief given was not to so great an extent

as if the corporation had been permanently bound. But still this would only

lessen the degree of onerosity ; and it is very important to observe, that in the

coarse of the whole transactions, the Magistrates, although no doubt maintaining

that the proper application of the common good was for the purposes of policy,

"erer proposed to transact upon the footing, that, on the expiry of the incum

bencies of the several ministers then inducted, when their obligation to pay the

stipend ceased, the vacancies should not be supplied.

It can hardly be said that it was a perversion of the common good, or of any

snrplos revenue which might arise after all the expenses of maintaining the burgh

administration were defrayed, to apply the remainder to the maintenance of the

clergy. Such appropriation in time past was sanctioned by the legislature ; and

if the Magistrates, who were bound to pay as long as the existing incumbents

lived, took relief from that obligation, and became under the same transaction

administrators of a fund created by Parliament for the maintenance of the future
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and acting onerously as regarded such clergy who should come to be inducted on

Ministen of ' the 'ftitri °f receiving payment of their stipends, and on the faith, also, that the

Edinburgh v. statutory provision would be secured, and the machinery of the statute entrusted

Magis ra a. ^ ^e Magistrates carefully conducted. The Magistrates would not have received

from Parliament the relief from their past obligation, as affecting the clergy actually

inducted, as a measure by itself. At any rate, they did not receive any such relief,

and the whole arrangement in this public transaction must be taken in all its parti

as it was actually entered into.

(3.) There was also conferred upon the Magistrates and Council, as representing

the burgh, the patronage of the churches. This was a valuable and onerous con

sideration ; and it is very important that, in the charter of 1636, by which the

patronages were conferred, there is an express ratification of the Act 1625, which

imposed the duty of appointing stentmasters ; while, in like manner, by the Act

49 Geo. III. c. 21, which authorized the levying of the assessment, and directed

the Magistrates to lay out the money collected in payment of the ministers' sti

pend, there is conferred upon them the patronage of the churches authorized by

that Act to be built.

Such being the result, in my humble view, of the statutes, it is next proper to

attend to the manner in which the Court dealt with the rights of the clergy in tbe

action instituted in 1810. That action was clearly directed against tbe Magis

trates and Council, as representing the community ; and by the judgment of the

Court of 11th June 1813, it was found that the ministers had the exclusive right

to the produce of the annuity ; and that the Magistrates and Town-Council, as

representing the incorporation, were bound to hold compt and reckoning with

" the pursuers and their successors for tbe produce of said annuity since tbe date

of citation to this process, and in all time to come, and to pay over the same to

them, termly and yearly, as libelled, and decern." I consider this as a most im

portant judgment in the present cause ; and I hold it to fix, 1st, That the statu

tory duty of collecting the tax, and of course as inherent in this the regular ap

pointment of stentmasters, was incumbent upon the Magistrates and Council v

such, and as representing the community ; and, 2dly, That the Magistrates and

Council were in that capacity bound to pay over tbe produce of tbe tax to the

ministers, as the parties beneficially interested therein, under the concluded ar

rangements already so fully explained, and which were all under the consideration

of the Court when the judgment was pronounced.

1 think the true character and position of the defenders, as representing the

community, and the onerous nature of the obligation incumbent upon them in that

capacity, is rendered, if possible, still clearer by the terms of the agreement of

June 1815. By this agreement—just as had been done by the contract of 1655—

the ministers agreed to accept for a time of a specific sum, granting to the Magis

trates and Council, as representing the corporation, an assignation of their right to

tbe annuity, with an option to declare tbe agreement at an end when they though!

proper, after the lapse of a certain period. It is quite true, that the present is not

an action on the contract of 1815; and if that contract bad been at variance with

the statutory provisions, or if it had created an obligation different from that which

the Acts imposed, it could be of no avail in the present question. Bat the actual

conduct of the parties under the judgment of tbe Court, may competently be refer
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red to, as showing the distinct understanding of all concerned as to the import and No. 121.

meaning of the arrangements sanctioned and carried into effect by the statutes, and '

,.,,-, , , „ Miy 28, 1845.

enforced by the judgment of the Court. Ministers of

It is in these circumstances that the present action is raised, and it is rested on Edinburgh v.

the culpable negligence or omission of the Magistrates in the appointment of stent- * a815lrilte»-

masters. The important allegations are contained in articles 6, 7, 8, and 9, of the

condescendence. There can be no question that there was a failure to perform

with accuracy the statutory duty, and that, in consequence of this failure, direct

loss has been sustained by the pursuers. The question is, Whether the defenders,

is representing the community, are bound to repair that loss, and to make sucb

reparation of the common good ? Now, in determining that question, I assume it

to be made out by the reasoning in the preceding part of this opinion ;

1st, That the statutory duty and obligation incumbent on the Magistrates and

Town-Council was imposed upon and undertaken by them as the representatives

of the community, and consequently that this obligation was effectual against the

community ; and,

idly, That this duty and obligation were imposed and undertaken for onerous

considerations, and consequently that the corporation was bound, for value recei

ved, to implement the obligation so undertaken, and duty so imposed, upon their

officers, as representing them.

Holding these things to be clear, it is unquestionable, 3d, That by the failure

to discharge the duty and fulfil the obligation, loss and damage has been sustained

»j the pursuers. Now, can there be any doubt that this loss and damage must be

repaid by the corporation, the party receiving benefit from the contract, and failing

to perform, through its officers, the corresponding duty, and fulfil the equivalent

obligation ? I humbly think not.

Bat if this view be sound, the present demand may be rested simply upon the

ground of a claim for the reparation of loss sustained in consequence of a breach

of contract. It cannot be denied that a corporation may contract through its

officers ; and if in point of fact there was such a contract in the present case, it

can hardly be disputed that the common good was thereby bound for consideration

onerously given. The corporation cannot be heard to say, in the face of the sta

tutes, and of the judgment of the Court in 1813, that this was an illegal agree

ment quoad the common good, and that they are entitled to receive for the public

tenefit the valuable services of the pastors, and have the common good relieved

from a burden previously imposed upon it, to enjoy the right of patronage, and

>t the same time, when the tax imposed for the sustentation of the ministers is

lost by their negligence, and failure to fulfil the obligation which the statutory

agreement imposed upon them, that they are not bound to make up the loss.

If these views be sound, they seem to supersede in a great measure much of the

&ussion which has been raised as to the extent of the liability of the funds of a

corporation for the negligence of its officers ; because, if there be an actual onerous

contract lawfully binding on the corporation, and the terms of that contract have

not been fulfilled, whereby loss has been sustained, the corporate funds are surely

liable in reparation of the loss. Under such circumstances, the corporation is

precisely in the same situation as an individual, and the corporate funds are liable

m the same manner as the property of an individual would be. I have no idea

that the corporation is in a worse situation. But I cannot see, in a case of breach
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No. 121. of contract, and loss sustained by the other contracting party, under an onerous

contract, that it can be in any better.

Minister* of ' ^ am» therefore, unwilling to enter upon the discussions which hare been so

Edinburgh v. largely introduced into this question, as to whether an incorporation can be liable

agu ra "' for the delict or quasi delict of its officers, because I conceive, where a corporation

is effectually bound by contract, and loss is sustained by ncn-fulfilment, the incor

poration is bound to make good the loss ; and I think this general principle suffi

cient for the determination of the whole matter. But I may be permitted to ob

serve, that the cases in which the corporate funds have been held liable for repa

ration of the loss to the extent of paying the debt, when there has been a failure

to keep a prisoner in sure ward—and the case of Innes, in 1798, where the Ma

gistrates, as representing the corporation, were found liable in damages for injury

sustained by a person falling into a pit negligently kept open in the public street-

are cases which go even further than is necessary to support the plea of tbe pre

sent pursuers. It is true that the keeping of proper jails is a statutory duty im

posed upon the burgh, and affecting the common good. The case of the public

streets may also fall under the same category. But the moment it is held tbit

the Magistrates have entered into a contract binding upon the corporation, and in

rem versum of the incorporation—which I conceive the contract in this case to

have been—then the failure to fulfil that contract, so binding upon the incorpora

tion, is just in the same situation with the failure to keep adequate prisons or safe

access by the public streets. These two last, indeed, are duties imposed upon tbe

Magistrates under an implied contract in favour of the public, and binding upon

the common good. But if there be an express contract binding on tbe common

good, and loss arise from the breach of such onerous contract lawfully entered

into, does it not necessarily follow that action must lie for reparation of tbe less

against the common good ?

This view, if sound, also takes the case entirely out of the authority of Duncan

v. Findlater, which indeed in no way appears to me to bear upon the present

question ; and also of the somewhat more analogous case of Pearson of Balma-

die. It may be quite sufficient, as applicable to that last authority, to say that

there no contract existed with the Magistrates of Montrose as representing tbe

community, and there was of course no party seeking reparation for loss sustained

by non-fulfilment of any such contract.

Certain other specialties were strongly relied on, on the part of the defender?.

It was said that tbe error on the part of the stentmasters was a trivial one ; that

it originally occurred in the year 1818, when it was the interest of the Magistrates

to do every thing regularly, as, under the agreement of 1815 then subsisting, tbey

were entitled to any surplus which the annuity might afford beyond the stipends

then fixed. But it does not appear to me to be necessary, looking at the case as

one of onerous contract, and failure to fulfil that contract, for the pursuers to make

out dole or culpa lata. The Magistrates, in the year 1818, thought fit to depart

from the ordinary and accustomed course in the nomination of the stentroaster\

and the consequence of this departure was the loss sustained by the ministers, for

which reparation is now sought. If the Magistrates and Council had collected

regularly, they would of course have been bound to pay over the sums so collected

to the ministers. But it seems reasonable to hold, that having the duty and tbe

power of assessing and collecting, they are, in so far as the ministers are concerned,
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in tie same situation, and quoad them, may be considered as if the funds were No. 121.

actually in their hands, and that the failure to assess and collect is no answer to

tie demand of the ministers for their stipends. Ministers of

Neither can I view the error committed by the Magistrates in 1818 as of so Edinburgh v.

reiy trivial a description. In place of swearing the 6tentmasters before the Ma- g"

gistrates and Town-Council, as the statute enjoined, and as had been the universal

practice from the passing of the Act, it was thought fit, for what reason is not

stated, to change the correct and universal practice, and to have the stentmasters

sworn before the Magistrates only as commissioners of supply. Now, if loss was

occasioned by this error, and failure to fulfil an obligation undertaken for onerous

considerations, how can it be disputed that the corporation, failing through its

officers to fulfil the obligation, is bound to repair the loss ?

This error, so committed in 1818, was again repeated every successive year

down to 1836, no doubt by different individuals elected annually to the offices of

Magistrates and Councillors, but by the same Town-Council, that is in law by the

ame person. The error once committed in 1818, taken in this view as being

j-i.TDallv committed by the same person, and occasioning loss to the other onerous

contracting party, certainly did not become less. The pursuers are not seeking

their redress from the individuals, but from the corporation, the obligation incum

bent upon which was not fulfilled year after year through the negligence of its

officers. But if it once be held that the duty and obligation are onerously impo-

Ko, then a corporation is precisely in the same situation with an individual ; and

if the same corporation or same individual annually repeats the same blunder, th«

wa arising from which he was bound to repair on the first year of the error, he

sorely cannot be liberated by the repetition of that error.

It is said that the estates of the city were sequestrated in the year 1833, and it

«ems to be argued that this circumstance affects the liability of the corporate

rands. It may diminish the amount of payment to be drawn by the pursuers, who

"they have no preference over the other creditors, or fund set apart, can only

receive the dividend applicable to their debt during the subsistence of the bankr

uptcy. But the sequestration did not annihilate the incorporation, which conti

nued a subsisting body, and which body, acting through its Magistrates, continued

to act, and failed to fulfil the statutory duty and obligation incumbent upon them

ooder the statute 1661, and repeated from year to year the error which had been

commenced in 1818, to the continued loss and damage of the pursuers. The

bankruptcy may or may not have the effect of preventing the pursuers from ob

taining full reparation of their loss. But as the corporation continued to exist,

*nd continued to fail to perform its obligations, and was in the same situation with

2 continuous individual wrong-doer, it would be a singular perversion of law and

justice to hold that the right of demanding reparation was cut off, merely because

lie means of reparation—from circumstances over which the party suffering the

los« had no control—were diminished. I, therefore, cannot see how the principle

of the case is in the least degree affected by the bankruptcy.

It was also stated that, by the Act 1661, the tax might be collected by collec-

t0fs to be named by the deacons of the kirks or by the Magistrates, and that the

-'"lege of Justice were entitled to nominate stentmasters ; and it was asked, would

the incorporation be liable for a loss sustained in consequence of the wrongful act

of a collector appointed by the deacons, or an irregularity on the part of the Col
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necessary to discuss such questions, because the loss here in question has irise»

Ministers of " DV tne direct failure on the part of the Magistrates to implement the onerow

Edinburgh v. statutory obligation incumbent on them. How far they may be bound for the

Magistrates. error of another party named in the Act, or for omitting to see that its term?

were strictly complied with, is a hypothetical question not now before the Court,

and one which might vary according to circumstances. It seems to me to be

sufficient for the determination of the present question, that the failure com

plained of was one directly on the part of the defenders themselves. The Col

lege of Justice was not bound to do any thing, and the Magistrates and Council

took the whole matter into their own hands, and incurred the whole respon

sibility.

Upon these grounds I humbly rest my opinion upon the whole of this cue;

and, without entering upon any question as to the amount of damage, I think tint

the interlocutor of the Lord Ordinary should be altered, and the relevancy of tin

action sustained. I think the onerous contract entered into under the sanction <-•

Parliament, (and by express statutes,) between the Magistrates and the minister!,

has not been fulfilled—that the ministers have been unable to recover the stipend

due to them out of the annuity-tax, for services performed in terms of their con

tract—that this loss has arisen by the failure of the Magistrates and Council, *t

representing the community, to perform the duty, and fulfil the obligation of ap

pointing stentmasters, so that the tax might be collected—and therefore, that tbt

ministers are entitled to proceed against the corporate funds, and have properly

demanded in this action reparation of the loss sustained by them from the Magic

trates and Council representing that community, by the failure of whose officers

to discharge the duty and fulfil the obligation imposed upon them as the counter

part of the contract, the loss has been sustained.

Lord Wood.—I concur in the opinion of Lord Robertson.

Lord Mackenzie.—I am for adhering to the interlocutor of the Lord Ordi

nary. The reasons on which I wish to rest my opinion are—

I. I am not satisfied that the common good of a burgh is liable genenlljf*

damages on account of faults committed by the Magistrates or Council of >

burgh in discharge of duties imposed on them as Magistrates or Council directir

by statute. Lords Cuninghame and Ivory have, I think, sufficiently shown tbc

reverse to be the law of Scotland. It may be otherwise where the duty is pri

marily imposed on the burgh itself, and the Magistrates or others act only is tie

delegates of the burgh in this duty, as in building and maintaining prisons, and

some other things.

II. In this case, the duty of naming stentmasters for the annuity was bj trs

statutes expressly imposed on the Magistrates and Council, not on the bnrjn;

and no declaration is expressed therein, that the burgh or common good wis to

be liable in warrandice of the good conduct of the Magistrates or Council.

III. No such obligation on the burgh itself, or its common good, can be reared

up by implication, or reasonably certain construction of the Acts. There wis w

need of it, or expediency in it. The personal liability of the Magistrates ic-

Council was sufficient, if duly looked to ; and the ministers, the true proprietcT*

of the annuity, were the proper parties to watch the Magistrates and Council in

performance of this service to themselves. The mass of the burgesses forrmaj
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intended to have been performed partly by the College of Justice, over which the

burgesses could have no control whatever, and for which the burgh could not pos- nnni,"^ 0f

riblybe responsible. But it is said this responsibility on the burgh is to be infer- Edinburgh v.

red from the benefits which the Acts constituting the annuity granted to the Ma8ulrate*'

burgh. In answer, it appears to me,

(1.) That if this were true in fact, even to the extent alleged, it would not be

relevant to support the conclusion. Why might not the King or Parliament grant

favours to the burgh without subjecting it to a burden, neither usual nor neces

sary? Were the ministers not very well treated, if, having previously no legal

provision at all, they got the annuity, with a duty imposed on the Magistrates and

Council to name stentmasters for it, in the same way as other duties were imposed

on these functionaries ? To the ministers surely the main favour was granted ;

stid there was little reason for adding to this great favour, by burdening the burgh

with a superfluous responsibility, merely because something incomparably less was

also granted to it.

(2.) This benefit to the burgh has been much exaggerated. The burgh was

not in law liable at all for stipends to ministers of religion. It had in fact agreed

to pay, and paid certain small stipends to tliem out of the common good ; but it

was not bound in law to continue this. It might have left the support of the

ministers wholly to the voluntary payments of the congregations, including not

burgesses only, but the College of Justice, as well as strangers. In these circum

stances, a legal grant was made to the ministers of a perpetual tax of six per cent

on houses in the town ; but with exemption of those belonging to the College of

Janice, and not affecting strangers unless they possessed houses in the town. It

ii obvious that such a tax must fall in very large part upon the burgesses them

selves, on whom it therefore fixed a very serious and perpetual lpgal burden. It

■night enable them more easily to be less liberal to the clergy out of the common

good ; but it did this, by turning this call on liberality into a legal tax mainly on

the burgesses themselves. I do not Bee that this was so very large a bounty in

Parliament as to infer, that it must necessarily have intended to impose on the

borgh countervailing burdens which it has not expressed. It is true also, that by

tbese Acts the patronage of the churches was granted to the burgh. But surely

that has no necessary connexion with an extra liability in the burgh for magisterial

duty. Patronage is almost universally granted in free gift by the Crown, without

any return ; and if the ministers were to be provided for in the town in any way,

the burgh, or rather its magistrates, were the natural patrons. I see nothing,

therefore, enormous in the favours granted to the burgh, aud still less any thing at

all inferring the liability now contended for.

IV. It is said that the burgh is bound to this by contract. Now, I admit a

burgh nay be bound by contract. But I see no evidence of any contract to this

effect No instrument of contract to this effect is produced between the burgh

and ministers, or presbytery, or between the burgh and the Crown, or any other

party whatever. I see no trace of it in the statutes, or any of the Acts or trans

actions relating to the annuity, or to the Ministers of Edinburgh. If it be argued

that inch contract must be reared up by inference, then 1 can only say, I think

'here is still less ground for rearing up a contract to this effect, than for construing

an enactment to the same effect.
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burgh, and not on any personal liability of themselves for neglect of their own

duty. If, therefore, the common good of the burgh is not liable, the action mast

fall.

Lord Ivory.—I remain of the opinion originally expressed by me in this case,

and am of course for adhering to the interlocutor.

I. The opposite view appears to rest on an essential misapprehension of the true

legal relation in which the community at large, or corporation of the burgh, stands,

under the statute 1661, towards the annuity-tax, and towards the clergy as the

proper beneficiaries of the fund thereby created.

Both parties are agreed that the administration of that fund is to be dealt with

as a statutory trust, vested ad certum effectual in the Magistrates and Council.

But the question is, whether, through the medium of the Magistrates and Conncil,

it is the burgh, in its corporate capacity, which is to be considered as the trustee :

or whether the exercise of the trust-function does not, on the contrary, attach exclu

sively to the Magistrates and Council themselves—designated, no doubt, eo nomine,

in their character of public officers—yet not as, quoad hoc, representing the cor

poration, or administering the proper corporate estate ; but rather as statutory

commissioners, deriving their whole authority, and having all their duties and

responsibilities regulated and fixed, as regards this especial matter, under the

statute.

In considering this question, it is a principle never to be lost sight of, that the

Magistrates and Council do not, in any correct sense, either legal or popular, con

stitute the community or corporation of the burgh. They are the mere office

bearers of that body, just as the Dean of Guild is the office-bearer of the Guildrv

or Merchant Corporation, and the Deacons the office-bearers of the inferior cor

porations of crafts or trades. As such office-bearers it is, that they hold and are

enabled to administer the common good. But they are not proprietors of the

common good. It is in their hands strictly as trustees for the common behoof;

and any application by them of this common good to any other than a proper

corporate purpose or use, is a breach of duty for which they must answer in their

individual persons.

Accordingly, it is settled law that the community and its corporate estate are

not liable in reparation to third parties for damage arising from any malversation

or neglect of duty by either Magistrates or Council in the exercise of their official

functions.1 The maxim applies, " Culpa tenet auctores." And the culpable act,

therefore, being the act of the individual officer, and not of the body or corpora

tion whose officer he is, its consequences do not extend to the corporate estate.

So also, where Magistrates and Council have involved themselves by any

wrongful proceeding of their own, in a liability to third parties, they cannot thro*

over this liability upon the corporation or its common good, even by granting

bond in the corporate name, or executing any corporate act adopting the respon

sibility as for behoof of the corporation.' And where the attempt is made, the

corporation will at once receive protection from the Court against such a perver

sion of the burgh property.

1 Magistrates of Banff, 28th February 1744, (D. 2504.)

* Magistrates of Pittenweem, 15th July 1774, (D. 2627.)
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Indeed, the rule may be laid down quite generally, that the common estate of No. 121.

a corporation cannot be diverted by its office bearers towards any purpose not dis-

tinctly falling within the trusts committed to these office-bearers, as implied inij.1'. ' ?

their election qua corporate administrators. And even where a majority of the Edinburgh v.

itbole corporators shall join the office-bearers in authorizing such extraneous ex- Magistrates,

penditure, the vote may be quashed at the instance of uny individual member.

The case of Finlay, referred to by Lord Cuninghame, and others of that class,

afford examples.

It was in this situation, then, that the Magistrates and Council of Edinburgh

stood, as regards their powers connected with the corporate estate, when the an-

ooity-tax first came to be imposed. And it is important to keep in view, that

the very statute of 1661, upon which the whole case of the ministers rests, dis

tinctly recognizes " the common good and patrimony thereof," as an estate pecu

liarly set apart and belonging to the corporation. The previous statute of 1634

was still more express, treating " the common good of the town " as an estate

"givin to them for maintenance of policy ;" and indicating, that in so far as it

bad been employed towards " entertaining the ministry of said burgh," this had

arisen only " through the inlaick of other sufficient means," and was, in truth, a

misapplication and diversion of it from its own proper use as the corporate estate,

and therefore to be put an end to as a positive abuse, and calling " for remeid ;"

so that, ever after, " the said common good may be rightly applied to the use

vherennto the same has been appointed."

These are very important words ; and so far are they from relaxing the common

law rules, applicable to the peculiar trust which the Magistrates and Council had

to administer, in reference to the common good as the proper estate of the corpo

ration, they, on the contrary, adhibit the express sanction of the legislature to

what had hitherto been the only correct rule, both in principle and practice, at

common law. It was to remedy, as an abuse, the encroachments which had pre

viously been made upon the common good for the maintenance of the clergy, and

to protect that common good from the recurrence of similar encroachments in

time to come, that the imposition of the annuity-tax itself was justified. And

when it is kept in mind, that, neither at this period nor ever since, was the com

mon good, qua such, subject to any legal liability for the maintenance of the

clergy, the consideration now adverted to acquires still greater importance ; for it

vas thus a boon conferred upon the ministers, that from this time forward a pe

culiar fund was to be reared up for themselves alone, out of which their stipends

were thenceforth to be secured and settled, under the separate trust to that effect

created by the statute.

It is very true that, about the date of the statute, and to provide against the

undoubted evil of an unpaid or underpaid ministry, there appear to have been

entered into some sort of prirate agreements between the ministers for the time,

and the Magistrates and Council as acting for the community. But these agree

ments were all of them tempsrary. Unless in so far as they were adopted and

homologated by the community, it may be doubted whether, in the absence of any

proper corporate liability, they were strictly legal as imposing a burden on the cor

porate estate. None of them inured permanently to the benefices, so as to secure

a continuance of payment after the agreements had run out. And therefore, that

> great benefit accrued to the clergy and their successors as a body, from the

2 y
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No. 121. new system of payment introduced by the annuity Acts, is not to be called in

question.

M^isi -r of I"0'8 new sy8tentl> however, such as it was, was altogether the creature of sta-

Edinburgh v. tute. It rested upon no principle drawing back to, or connecting with, tbe origi-

Magistrates. naj constitution of the burgh as a body corporate—or the common good devoted

to the corporate use—or the powers and duties and responsibilities of tbe Magis

trates and Council as the administrators of that common good.

To be sure, tbe statute adopted the Magistrates and Council as part (but only

part) of the statutory machinery for ministerially carrying into execution the sta

tutory purposes. But in so doing, it chose, not the corporation itself for its mi

nister, but the officers of the corporation. It might hare equally chosen any cue

or more of their number—as, for example, the two eldest Bailies—or the Prorort

or Dean of Guild—to the exclusion of all the rest ; or it might have chosen \k

office-bearers of any other body whose continued existence was likely to secure

the same permanency of endurance. But I read tbe statute in vain to find any

nomination of the burgh itself, in its corporate capacity, for the statutory truster.

And I find no indication whatever that, in nominating the Magistrates and Coun

cil, (although by their official designation as the corporate office-bearers,) the legis

lature intended to cast any liability, direct or indirect, upon the common good or

proper estate of tbe corporation.

On the contrary, (which I hold to be quite conclusive on this head,) tbe statute,

in regard to the very matter more immediately in dispute, viz. the appointment of

stentmasters, conjoined with the Magistrates and Council, as a substantive and

constituent part of the statutory machinery, a body having no connexion what

ever with the burgh corporation, viz. « the College of Justice.'' It is said that

this was meant for the better protection of the interests of the members of that

College. Be it so. Still this touches not the only point which is here of impor

tance— that, in the ministerial act of nominating stentmasters, the statute don

name the College of Justice as joint trustees for the due execution of the statutory

purposes. Neither is it of any moment that the College of Justice have in course

of time fallen out of the actual adminJRtration. For here again tbe answer is, tilt

it was not so intended by the legislature. And, in the grand question as to tbe

burgh's liability qua corporation, the only consideration is, did tbe legislature in

tend to attach any such liability ?

Even, however, had the Magistrates and Council stood alone as tbe ministerial

officers for carrying the statute into execution, it by no means follows that tbe

corporation of tbe burgh would have been liable for any miscarriage of theirs in

the discbarge of this duty.

Pearson v. The Town of Montrose, 23d June 1669,1 is a strong, and indeed, a»

it seems to me, a precise authority on this head. The question there related to a

public taxation (of cess) imposed by the statute 1533, c, 2. The duly of "in-

bringing the burrowes part of the said taxation " hid been imposed, just as here,

upon the Magistrates and Councils ; and, more particularly, it was part of tbe

machinery that " the Provost, Bailiffs, and Council within each burgh should con-

veen, and elect certain persons to stent their neighbours.'' It so happened, ho*-

D. 13096.
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erer, that the Magistates and Council had neglected to perform their statutory No. 121.

functions in the inbrineinj' of the tax, and the collector, who had meanwhile, in

• • L ^ \ ,r • L \ May 28, 1845

consequence of some private arrangement with them, " charged himself with the Ministers of

aliole taxation " of the burgh, at some interval proceeded to legal measures against Edinburgh v.

(he burgh, and the Magistrates and Council of the day, for his reimbursement. "gls ""**'

The " Lords found the town and present Magistrates not liable, bnt prejudice to

die pursuer to insist against the then Magistrates, their heirs and executors." And

the ratio decidendi is (with reference to its bearing upon the present case) most

oiportant —" It occurred to the Lords that this taxation not being imposed upon

W town's common good, but upon the inhabitants severally for their money,

Jk Magistrates were not countable to the town for the taxation of money, nor

we they (the town) liable for their Magistrates, who had not this power of col-

iction by their office, but by the commission of Parliament therefor."

There are various inferences to be deduced from this authority. 1. That the

orgh, in its corporate capacity, is by no means to be confounded with its Magis.

wes and Council. 2. That a public duty imposed upon the latter is not to be

alt with as if it had been imposed upon the former ; and that, consequently, no

iponsibility attaches to the corporate estate, though the Magistrates and Council

auld happen to fail in the performance of their statutory functions. 3. And

ally, that, as a general principle, the burgh and its corporate estate are in no

ie to be made answerable for the acts of their Magistrates and Council, unless

ere the performance of such acts constitutes a proper part of their duties as

ninistrators for the burgh— duties attaching, that is to say, by direct force of

•ir election to office as implying a delegation from the corporation itself to act

luch matters in the corporate behalf; and in regard to which, therefore, the

of the Magistrates and Council falls strictly within the category of a proper

porate act, binding only as such, through .the delegated authority of the corpo-

on.

'mother illustration may be derived from the case of the poor's-rate. For there,

, the Magistrates and Council have, expressly in their capacity as such, a

iety of important statutory duties imposed upon them. More particularly, it

nade incumbent upon them, just as in the present case, to appoint stentmasters

the due and rateable distribution among the inhabitants of the annual assess

or In point of fact, the very same stentmasters whom they thus nominate

ler the poor-law statutes are believed to be, de praxi, the stentmasters who

j charge in the matter of the annuity. But would it be possible to maintain,

' for every slip or miscarriage of the Magistrates and Council, in electing the

masters, or performing any other part of their ministerial duty, under the

ir-laws, the corporation of the burgh and its common good are to be respon-

le? On the contrary, the principle of Pearson's case would again apply :—the

n is not " liable for their Magistrates, who had not this power of collection by

ir office, but by the commission of Parliament therefor."

Nor is it, in this view, an observation without weight, that the legislature, in

the statutes for extending the royalty of the city of Edinburgh, has, as to this

Her of stenting, uniformly classed the cess and poor's-rate along with the an-

ty-tax. Thus, in 7th Geo. III. c. 27, it is enacted, " that the said Magistrates

I Town-Council of the city of Edinburgh shall have full power to appoint

Mmasters to levy," &c, within the annexed grounds, " an equal portion of the
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No. 121. cess, annuity, poor's-money, and watch-money, payable by the city of Edinburgh,

in the same way and manner as they are now levied within the present rojaliv."

Mininers of ' The subsequent statutes are in the same terms. Now, surely it would be not a

Edinburgh v. little singular, that for a miscarriage of the Magistrates and Council in the nomi-

Magistrates. nation of stentmasters as regards the " cess " and poor's-money, the burgh and its

common good should not be liable; and yet that, for a precisely similar miscar

riage, by precisely the same Magistrates and Council, as regards the " annuity.

the burgh and its common good should be liable. If it be a good answer in 'J •

two first cases that the Magistrates and Council have not this duty " by their

office, but by the commission of Parliament therefor," the same answer muit, in

my humble opinion, equally apply to and satisfy the remaining case.

Accordingly, the more closely the statute imposing the annuity-tax is consioer-

ed, the more strongly does the absolute separation of that tax (with every tbiis

attending it) from the corporation of the burgh and its common good, appear to

be made out. 1. Neither by statute nor at common law was there any inheres,

original liability on the part of the corporation, or out of its common good, to pro

vide the ministers in the stipends which it was the object of the statute to secure.

2. On the contrary, so far as any payment had antecedently been made out of tot

common good, under occasional temporary arrangements with the ministers for the

day, the statutes themselves speak of such payments as a diversion and misappli

cation of the common good from " the use whereunto the same had been appoint

ed." 8. It was by the force of statute alone, therefore, that the burgh and in

common good could legally be subjected in such liability, as regards either the

direct payment of stipends, or the more indirect and contingent guarantee of their

payment, in case the contemplated primary sources should fail. 4. But the sta

tute imposes neither the direct liability of payment, not the indirect liability of

guarantee, upon the burgh and its corporate estate. On the contrary, it rears op

a totally extraneous fund. And the fund which it thus raises up it carefully anil

anxiously provides for separating, and keeping apart from the common good a-

the estate of the corporation, in all time to come. 5. Accordingly, the fund,

which is thus provided, is not to go into the common purse of the city, or to be

come a part of the city's means, or to be accounted for to the city treasurer, or in

any way whatever to be placed under charge of the Magistrates and Council a* the

ordinary administrators (virtute officii) of the city's common good—but is to be

levied by a peculiar machinery of its own, by force of powers specially conferred

by the statute, under a Board or Commission, of which the Magistrates and Coun

cil (only ad certum effectum) are to form a part, and through stentmasters, col

lectors, and other officers, with whom the burgh as a corporation, and with refer

ence to its co-porate estate, has nothing to <io. 6. And, finally, it is the

ministers, and the ministers alone, who are to be the beneficiaries under the

statute. For, as was decided by this Court in 1813, it is they, and they alone,

who " have the sole interest in, and exclusive right to, the entire produce a

benefit of the annuity."

It is, with deference, impossible, in the face of all this, to hold that, so farts

there is a statutory trust here created and imposed upon the Magistrates and

Council, it is in any sense to be held as a trust wherein the burgh, in its corporate

capacity, can be held as trustee. The real and the only trust functionaries are,

just as in the case of the cess or the poor's-money, the officers known by the name
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of Magistrates and Town-Council of the bnrgh for the time. There truly came No. 121'.

lo be rested in that body, from the date of the statute, two entirely distinct and

separate functions of trust. Under the one, they held, by the native virtue of theu" Minister* of

oice as administrators of the burgh, the corporate estate, or common good be- Edinburgh v.

longing to the burgh. Under the other, they held, not by virtue of their office, a818t^ate,•

bat by the separate powers of the statutory commission conferred upon them, the

right of performing certain specific duties in regard to the annuity-tax, which be

longed, not to the burgh, but to the clergy as sole beneficiaries. The two trusts

which they had thus to execute were several and distinct throughout ; and as the

officers of each, the whole powers, duties, and responsibilities of the Magistrates

ud Council were equally so. Questions might arise how far (he beneficiaries

under one of these trusts could be made answerable for the malversation or ne

wel of their own trust functionaries ; but there is not the vestige of ground for

holding that the beneficiaries (or estate belonging to them) under the one trust,

could in any case be subjected in liability for the malversation or neglect of those

who acted only as the trust functionaries of the other.

If the case bad been, that the trust created in the Magistrates and Council had

here flowed, not from a statutory source, but from the bounty of a private indi

vidual, 1 do not believe that it could ever have occurred to any one to attempt to

Bike the burgh answerable, in its corporate capacity, for miscarriage or breach of

duty on the part of the trustees in such a trust. Suppose, for example, that for

the special endowment of a stipend to the ministers of a particular church, (being

one of the city churches,) a private party had made over to the Magistrates and

CuuDcil a valuable property or fund, surely it could never have been maintained

thai the malversation or neglect of a particular set of Magistrates and Council in

the execution of such a trust could be visited upon the burgh. Yet if such would

be the result as to the endowment of a single church, the same must equally hold,

though all the churches together were to be so endowed. "Sow, does it make any

difference that the endowment comes through an Act of the legislature ? The

question still is, who are the trustees ?—the burgh, or only its magistrates and

council? No doubt the legislature might impose both the duty and the burden

upon the burgh. But this is not to be held without express words, and certainly

u not to be reared up by mere implication. In the present case, I am satisfied

that the statute goes no further than to afford facilities for the levying of the

Decenary funds ; and for vesting these funds, when so levied, in certain ex officio

trustees for behoof of the ministers. And I certainly see no better ground for

holding the burgh liable out of its proper corporate estate for the discharge of this

distinct trust, than if the funds had been placed under the superintendence of the

Magistrates and Council by a mere private party.

Nor am I in the least moved by the authorities which have been cited as sup

porting an opposite view ; for they all of them, as it seems to me, fall precisely

*ithin the principle for which I contend.

For example, as to the case of Lyme-Regis, if I understand it aright, it sub-

•tantially comes just to this :—The Crown made a grant of certain lands " to the

mayor and burgesses of Lyme and their successors," directing, as a condition of

the grant, that they should at their own cost repair the pier and quay, with all

tanks, &c, within the burgh ; and it was held, 1st, That this was a grant to the

corporation of the burgb ; and 2d, That as the corporation, qua grantees, could
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No 121. not hold the grant without fulfilling its condition, so not having fulfilled it, and

damage thence arising, they were answerable in their corporate estate. But bn

May Z8, 1845. tjj.8 any re9emblance to the present question? If, indeed, the annuity-tax (t

Edinburgh v. was unsuccessfully contended for by the corporation, in the question with tb

Magistrates. ministers in 1813) had been given to the burgh, and for its corporate use am

behoof as part of the proper common good, under condition (as in Lyroe-Regit

of paying certain stipends to the clergy, it is conceded that the clergy woull hat

had their action against the corporation for the fulfilmeut of this condition, hy d:

payment of such stipends. But that is a totally different case from the one Woi

the Court.

In like manner, as to those cases where burghs have been held liable for v

escape of imprisoned debtors from their jails, the explanation turns on a somewk

similar principle. The burgh, as a body politic as well as corporate, had (ut>

the recent change in the prison system) attached to it by the law of the land, a

as an express condition of its existence, the duty of keeping up sufficient jaik.

this respect they were public officers, and had an important duty to discharge

keepers of the King's keys, to all the subjects of the realm. It was, in fact, pan

to enable the burgh to perform this duty, that the original grants from the Cro

which usually accompanied the charter of erection were bestowed. It followed,

matter of course, that the burgh, as the proper party to fulfil this obligation, i

answerable for the breach of it. Whether—since the new light which has lat

been let in, as to the non-liability of trust-estates for the delict of the trust-oSn

in such cases as Duncan v. Findlater, Mitchell v. the Police of Edinburgh, &r

the older decisions are in all points to be justified even upon this ground, mi

possibly now be made a question. But be that as it may, the cases referred

have, upon their own grounds, no proper application to such a question as

present. And, indeed, Lord Kilkerran expressly states the judgment in tk

cases as resting on an exception from the general rule ; observing that (even wb

the Magistrates act as the proper representatives of their burgh) " the only ca*

which a community is liable for the delict of their Magistrates, is that of i

suffering a prisoner to escape ; which is founded upon this reason, that the h*

is by law bound to have sufficient prisons, and consequently is answerable la

keepers thereof." *

To the like effect in principle, though still a weaker authority in the partirt

case, is the judgment in Innes, February 6, 1798.2 For there, too, the grooiK

decision was, that it was incumbent as a duty upon the burgh itself, and iab»

in its very constitution qua such, to preserve the public streets in a state of at

as matter of public police. The streets, moreover, were in this sense the p»

property of the burgh ; and the burgh, as proprietor, was liable in the samercsp

sibilities for their condition as an individual proprietor in the case of a pri'

road. It is plain that, in founding upon such a case, the whole question no»

issue is assumed. For that question is, not what would have been the liability

the corporation, supposing the duty, of which there has been a breach, to k

been a duty imposed upon the burgh itself; but whether the duty wa*> intra

at all imposed upon the burgh, or whether, on the contrary, it was not confine

1 Magistrates of Banff, Feb. 28, 1744, (D. 2505.) » D. IS 169.
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the Magistrates and Council, as a distinct board of statutory trustees for the man- No. 121.

agement of a separate fund belonging to the ministers, and with which the burgh

. .. t j l- j May 28, 1645.
in its corporate capacity bad nothing to do. Minister* of

On the whole, therefore, 1 am of opinion— 1. That the Magistrates and Council Edinburgh v.

for the time being, and not the burgh itself as a corporate body, are the statutory "e^1"""-

trustees in all that concerns the annuity-tax. 2. That the trust thus constituted

in the Magistrates and Council, and wherein the city ministers are alone interested

as beneficiaries, is not to be confounded or mixed up with that original and pri

mary trust which was from the outset vested in them, as regards the common good

or corporate estate of the burgh, and of which last they are administrators for a

different set of beneficiaries—viz. the community at large, or corporation of the

burgh. 3. That any breach of duty.on their part in the exercise of one of these

trusts, is not to be visited upon the estate or beneficiaries of the other. And there

fore, 4. That the only ground of actiou here being " the culpable neglect or omis

sion of the Magistrates and Council to perform the statutory duty committed to

them" under the annuity statutes, (the said duty being indeed expressly libelled

as a " ministerial duty,") there are no termini babiles for subjecting the corporate

estate to the effect concluded for.

II. But there is a separate ground on which I hold it impossible to reach the

corporate estate. For even though the burgh, as a corporation, were to be dealt

with as the proper statutory trustee, still, as the common good or corporate estate

would in that view be in no worse situation at all events than the proper patri

monial estate of an individual trustee, (where the trust had been conceived in

farour of a private person,)—so, under this aspect, the action substantially resolving

itself into an action of damages, I should hold the answer to it sufficient—that the

tnut is wholly gratuitous in its character—and consequently, that the burgh, qua

trustee, is liable only de dolo vel culpa lata—a species and degree of culpa for

which there appears to me no reasonable pretence in the case.

On this head, I have but little to add to the grounds of the opinion formerly

Mated in the note to my interlocutor ; and in which I am only the more confirmed

by the further illustration which the subject has received in the opiuion of Lord

Cuningharae.

In the first place, however, as regards the question, how far the trust is to be

regarded as of a gratuitous or onerous description, I can by no means adopt the

■>•>' which has been so strenuously urged on the part of the ministers—that it is

enough to stamp the trust with the latter character, that there has happened, by

■■"•ws of the annuity-tax, to be secured to the clergy a more valuable and settled

proTurion for their stipends, and that thus, indirectly, the inhabitants of the city

■oast be presumed to have been benefited, as having had their religious interests

cued for by a better class of ministers. This, surely, is not the sort of onerosity

*hich the law regards, when considering the question whether a particular trust is

"' is not to be held as of gratuitous execution in the person of the trustee. Any

■opposed benefit such as that referred to, is purely consequential. But in order to

deprive a trustee of the protection which the law extends to him as a gratuitous

officer, it must be shown that he, in his own person, derives some direct benefit,

>b the shape of a distinct consideration, for the discharge of bis duties. There

fore, in the present case, where it is a pecuniary fund which is to be administered,

the important and conclusive thing is, that not only all participation, whether as '
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No. 121. regards the stock or proceeds of this fund, but all chance even of possible partici-

pation on the part of the burgh, viewed as the trustee, is absolutely excluded.

Ministers of ' The burden and the trouble of administration alone lies on their side. The benefit

Edinburgh v. 0r lucrum is wholly and exclusively with the ministers,

ugistrates. Besides, it ought not to be forgotten in this view of the case, who it is that pays

the annuity. The ministers always assume that the annuity statutes are to be

construed and given effect to, as if they had conferred a pecuniary grant upon the

community. But it is far otherwise. For, justly considered, the only opeauioa

of the statutes is to impose a tax. Now, it may be very right that the indivdnal

inhabitants, as parties benefited by the clergy's services, should have such atax

imposed upon them. But it is too much to speak of the party thus burdened, aid

thus paying, as of a party who had been enriched by a grant derived from sone

separate and independent source. Even, therefore, as regards the inhabitant!,

there is no room for representing the trust as of the onerous character contendei

for by the ministers. And it is presumed that no distinction can in this respect

be taken between the inhabitants and the corporation. For, unless it be throogi

the inhabitants, the parties actually attending on religious ordinances, bow could it

at all be said that the body-corporate derives any benefit whatever from the minis

trations of the clergyman ?

It seems impossible, therefore, to hold, that on the part of the burgh, qua cor

poration, (if the corporation is indeed to be held as the statutory trustee,) the

execution of the trust is other than wholly gratuitous.

But then it is said there is an implied contract in the case. I cannot read tb*

summons as laying any ground for an action upon contract. And I desiderate

evidence as to the existence of any thing entitled to the name. But if the case be

to turn on this, it truly resolves, not into a question of law, but into an important

question of fact. Now, with deference, it is for a jury, not for the Court, to dis

pose of such a question.

But suppose there was a contract, who were the parties to it, and what was it'

nature? Was it a contract between the legislature and the burgh ? Was it be

tween the Crown and the burgh ? Was it between the ministers and the burgh?

I read the statutes in vain to clear these questions. All I see on the face of the

statutes is, that the common good or corporate estate of the burgh being unable

to meet its own proper duties and burdens, and its application to the maintenance

of the clergy being regarded (so far from a natural or legal obligation incumbent

upon it) as an absolute perversion and abuse which called for remedy—there «•

devised, under the sanction of the legislature, a specific measure, the principle °>

which went to impose a tax upon the inhabitants ; that the proceeds of this tai

were to be administered for the benefit and support of the clergy ; that, to th»

end, the machinery for the management of the tax was so contrived that any reir-

nue drawn from it should never, under any circumstances, come into contact with

the corporate estate ; that the corporate estate, on the other hand, was to reman

equally independent of and separate from it ; and that each was to be administered

accordingly for its own proper beneficiaries by the Magistrates and Council. Ho'

all this is to be construed into a contract, whereby the burgh is to be made respon

sible, in its own distinct and separate estate, (the common good,) for the levy*1"

administration of the annuity-tax, which is the property of the ministers—and lb*

' just as if the corporation had undertaken expressly to guarantee the annuity against

shortcoming or default—I have been altogether unable to discover ?
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The same answer applies to another argument which has been attempted to be No. 121.

raised, in respect of the Crown's grant of the patronages of the city churches.

•n. . . j u.. . u • j I -.u : I ■ , May 28, 1845.

That grant, no doubt, may or may not have carried along with it certain correla- Mj„jstCT, of

live duties in the exercise of the patronage so conferred. But the annuity statutes Edinburgh v.

ire silent upon the whole suliject ; and equally so is the summons in the present a8"trates-

case. How, therefore, any such grant can be held to touch either the question,

who is the statutory trustee, or the separate question, what is the diligence prest-

ible by such trustee, and the legal responsibilities flowing therefrom, it is not easy

to see. Neither does it appear in any respect to aid the argument of contract.

While just as little does it affect the argument of the supposed onerosity of the

statutory trust. But if neither in its own direct bearing, nor as touching upon

one or other of these heads, can it be brought within the true scope of the present

fase, there really appears to be, under the present form of action, no possible way

in which to apply it.

Holding, therefore, the gratuitous character of the trust to be established, the

only remaining consideration is, Has there here been dole, or culpa lata ? I am

satisfied that there has not. And in addition to what I formerly stated on this

bead, I would simply observe in a single word, that considering the fluctuating

nature of the body which performed the trust functions—the undoubted fact that

there was no wilful mismanagement—the total absence of any personal interest in

the course followed—the natural manner in which the mistake (for it was no more)

was kept up, each successive set of Magistrates following therein the practice of

their predecessors—the absolute silence of all concerned as to the necessity of re

medy—and the alacrity, when the blunder was at last discovered, to adopt every

precaution necessary for its correction—all combine to make this a case in which

to visit retrospectively with punishment what was without objection permitted to

exist so long, would seem to be the very acme of injustice. In such a case, (what

ever it may be proper to do for avoidance of future error,) I may perhaps be per

mitted to apply the dicta of two very learned Judges, (cited in a recent publica

tion,1) that, " To carry back the account to the very commencement of the mis

application, would be the ruin of half the corporations in the kingdom."—(Per Sir

J. Leach, 2 M. & K. 37.) " Besides, that to act on such a principle would be a

freat discouragement to undertake the office of trustees of charities.''—(Per Lord

Eldon, 2 Russ. 54.)

III. I do not here resume certain remarks which I formerly deemed it right to

make upon some collateral views of the case, and I allude to them now, only that

I may not be supposed to have altered my opinion in regard to them. They still

appear to me to be more or less of importance. In particular, looking to that very

Peculiar enactment in the annuity statute, which directs a separate set of stent-

masters, and a separate stent-roll " for every paroche," I cannot help thinking that

the absence of all notice how the case really stands as to the several parishes,

furnishes an additional objection to the general relevancy of the summons. Nei

ther am I yet satisfied that the state of matters, as regards the list of stentmasters

actually in office at the period of the city's bankruptcy, is altogether without

•eight ; for, in so far as the Magistrates and Council found the list then complete,

Lew in on Trusts, p. GC5.



714 CASES DECIDED IN THE

121*. and the stent masters there named in full and unchallenged action, any error that

can be imputed to them consists only in an omission to detect the blunder of their

predecessors. I doubt whether such an omission (there being no annual election

of stent masters) be sufficient to fix the corporation with an abiding liability ever,

for the future consequences of this blunder, of which the Magistrates and Cotmcil

of after years could know nothing ; and whether, on the contrary, the minsters'

claim be not to this extent limited to the estate surrendered on the city's lank-

ruptcy, as alone liable for all the consequences, both past and future, of an irregu

larity committed before the bankruptcy. There is, at all events, an important

difference to be observed between a positive act of commission, such as tlat

chargeable against the Magistrates who fell into the error, and such a mere ovei-

sight or omission as is to be imputed against those who only did not detect it-

previous existence. But I am content to leave these matters on the statement it

my former note.

Lord Cuninghame.—I concur generally in the opinion and views of the Lord

Ordinary, as detailed in the note attached to his interlocutor of 7th November

1843—a reference to which supersedes much of the explanation which might other

wise have been proper, in support of the opinion now to be submitted.

The ministers of Edinburgh commenced the present action in 1838 against tbe

Magistrates and Council of the city, as proprietors or custodiers in trust of tbe

property and funds of the municipal corporation. The summons concludes for

the alleged damage sustained by the culpable neglect of their predecessors, the

Magistrates and Council who were in office in the several years between Whit

sunday 1833 and Whitsunday 1836. The neglect or malversation libelled on,

consisted in the Magistrates, during the years foresaid, having continued in office

certain stentmasters who had been irregularly appointed, from 1818 downwards,

by preceding Magistrates alone, (without concurrence of the Council,) and on tht

fact that the Magistrates, during the latter years, also elected one or two new

stentmasters of their own authority to supply vacancies, instead of dismissing ill

the former stentmasters, and having new ones named by the Magistrates and

Council, in regular form, as required by the Act of 1661 libelled on. Certain of

the rate-payers having objected to the assessments imposed by these stentmasUn,

the summons concludes for the loss said to be sustained by the irregular appoint

ment.

The Lord Ordinary has found that the reverend pursuers have not set forth oe

record a relevant case to affect the corporate property of tbe city ; and it appears

to me that this judgment rests on grounds which are quite insuperable in law.

I. The primary view adopted by the Lord Ordinary in his note cannot be dis

puted, that the duties imposed on the Magistrates and Council by the Act 1661.

with reference to the annuity-tax, have been devolved on them, not at common

law, or ab origine, under the title upon which the corporate property was acquired

by their predecessors, for the use and behoof of the community, but under a nomi

nation made for the first time in the subsequent statute of 1661. The corporators,

therefore, must be viewed quoad hoc as Commissioners of Parliament, along with

the other public officers, to whom the execution of the Act was confided ; and if

that is the true state of the case, the municipal property held by the corporation

under their original title, could not be held liable for their deeds or omissions a»

Commissioners.
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la this view the principle of the decision of the old case of Pearson against the No. 121.

Town of Montrose, iii 1669, (Diet. 13098,) applies directly to the present qnes-

tion, as it wa9 found in Pearson's case, that the common good is not liable for the Minister's of

neglect of Magistrates in the collection of a tax, in respect they had not the power Kdinlnnyh v.

of collection " by their office," (at common law,) " but by the Commission of Par- "a"*1*108-

liament therefor."

In the present instance it is still more clear than in Pearson's, that the corpora

tors are mere Parliamentary Commissioners appointed to execute the Act. In

Pearson's case, the Magistrates and Council were sole administrators of the tax ;

bat here, the Magistrates and Council had certain duties imposed equally on them,

ind on the College of Justice, in the nomination of stentmasters, and on the Dea

cons of the kirk as collectors. It would be unreasonable to hold that the property

of either of the corporations were to be liable for the malversation, or even for the

culpable neglect of their temporary office-bearers to execute this statutory duty.

This would manifestly be, to make the property of one trust liable for the faults

of its administrators, when acting in a different capacity and in a different trust—

t result without precedent in the law.

While such a doctrine would be contrary to principle in itself, its consequences

would be serious and extensive. It is notorious that the Magistrates and Council

of Bnrghs, and the subordinate corporations belonging to them, are very frequently

nominated either sole or joint-trustees for the management of hospitals, endow

ments, bursaries, and many other charitable institutions given to the community,

or to the families of the several craftsmen. In the city of Edinburgh, in particu

lar, the Magistrates and Council, and most of the incorporations, have many of

these trusts, all held by the wills of the founders, and on separate titles from their

office as corporators. If the trustees or legatees in such trusts act corruptly, or

wilfully refuse to execute them, they are guilty of illegal conduct, and personally

responsible for their wrong ; but it has never hitherto been understood that they

conld, either by direct act or by gross neglect, affect the property of any of the

collateral trusts given to them, and still less the common good of their burghs,

whose peculiar property they were appointed to administer, underline original title

of constitution, for behoof of the community.

If, however, the proposition on which the present action is based were sanction

ed, and if it were found that the municipal property was liable for the malversa

tion of the corporators in this trust, it would follow that a claim could be main

tained against the common good for every blunder committed by the Magistrates

tnd Council, or their legal advisers, in the execution of every duty, ministerial or

official, committed to them by the various statutes and trusts passed by the legis

lature, or constituted by pious individuals for the public benefit; but no such doc

trine has ever been sanctioned. According to the former election law, the whole

machinery of electing the representatives for burghs, and the delegates in prepa

ratory stages, was devolved on the Magistrates and Council. These were often

violated, sometimes from ignorance, and perhaps more frequently from corruption

or mala fides. But whatever responsibility to third parties might be established

•gainst individual corporators themselves, for groBS and fraudulent breaches of

doty, it never was found that the municipal property was attachable for the da

mage suffered from the wrong of their officers, in the execution of these

statutes.
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No. 121.

May 28, 1845.

Ministers of

Edinburgh t.

Magistrals.

The common good of corporations is anxiously guarded by rules very strictly

enforced, to preserve the property for its original uses and destination. It is asffi-

cient to refer to the case of Finlay in 1793, (Diet. p. 2008,) in which it was

fonnd, that " a corporation cannot employ its funds, or assess its members, for

defraying the expense of supporting general plans of reform ;" and a series or sub

sequent cases to the same effect are reported in the same section of the Dictionary,

which it is unnecessary to cite. Multo minus, can a corporation, even if so dis

posed, legally authorize the common funds to be applied in repairing the culpaSle

neglect of their office-bearers, acting as Parliamentary Commissioners in a separate

trust ?

II. Even if the individuals composing the Magistracy and Council bad been

named sole trustees for the clergy in the execution of the Act of 1661, there is no

relevant case set forth on record to subject the preceding Councillors for the loss

and damage now claimed from the corporation.

Assuming (for the sake of argument) that the Magistrates and Council, who

were in office from 1833 to 1836, were subject to the liability of private trustees,

for the due performance of their duty under the Act ; yet, as they were gratuitous

trustees, they could only render themselves liable for loss sustained by their bene

ficiaries, from gross and inexcusable neglect, equivalent to fraud. But no facts

amounting to culpa lata are established or even averred here. On the contrary,

the circumstances were most venial which led to the objection to the collection of

the tax averred on record. The Magistrates of 1833 found certain stentmasten

in office, who had been so for years prior to the election of those Magistrates, (i.t.

since 1818,) without any surmise of complaint from the parties subject to the lax,

or from those interested in its collection. These functionaries were continued it

office by the Magistrates from 1833 to 1836, and they supplied a few vacancies

in the same manner as their predecessors, without any objection being intimated

from any quarter for years, that these acts were objectionable. The question then

is, If new Councillors, chosen for the first time in 1833, were bound to discover

the objection to the mode of electing or naming the stentmasters years before, and

whom they found acting when they entered on their office ?

The later councillors must have possessed a degree of penetration and astutf-

ness very rarely to be found in ordinary office-bearers, to have suspected and it-

tected the error libelled on ; and if so, it is out of the question to impute to tbea

personal blame or culpable neglect of duty, relevant to subject them in damages

to any party. The whole principles of law are opposed to the subjection of trus

tees for mistakes, casual and inadvertent, which are unavoidable in the administra

tion of ordinary affairs, and often attributable to the ignorance or neglect of pre

vious members, or of professional advisers. Even in the highest species of trust

(tutory for infants) it is laid down by all our authorities, that " tutors are liable

for such diligence as they use in their own affairs, which seems sufficient to

tutors testamentary, seeing the office is gratuitous and free, and not sought t?

them."

The same principle applies more strongly to statutory trustees, and especial!'

to municipal corporators, who are a fluctuating body—changed annually, and who

cannot be expected to be versant in legal objections maintainable against the acts

of their predecessors or assessors, and acquiesced in by all interested for a series of

years prior to their election.



COURT OF SESSION. 717

Accordingly, that consideration received effect in the old case of the Duke of No. 121.

Hamilton against the Laird of Strichen,1 founded on by the defenders. In that

instance, a Sheriff, (probably a deputy of the hereditary Sheriff,) who was bound Mini«er» of J"

by the Act 1633 to collect a tax under pain of rebellion, was not found liable in Edinburgh v.

the amount of the tax, because there was no provision to that effect in the sta- gl,,rate".

tote; and without such an enactment it was argued successfully, that annual

officers could not be so subjected to those interested. «

III. It is important to observe, that few objections, when pointed out, admit

ted of a more easy and immediate remedy (which it is supposed was applied) than

that now founded on as a ground of damage. The objection to the stentmasters

here libelled on was never stated till Winter's case occurred in 1837 ; and it is

sot alleged on record that the objection was not rectified timeously, after it was

known. What more, then, was incumbent on the Magistrates and Council ? For

aught stated on record, they did every thing proper to correct the mistake when

known, and this irrefragably proves their bona fides, as functionaries executing

the act. Holding the objection of Winter to the first stent to be well founded,

(though it was only a decision of the Bill-Chamber,) the claim against him

and similar objectors became insuperable in law, when their premises were

stented of new by regular stentmasters. But as no negligence in the collec

tion prior to 1837 is alleged, if the error then urged was instantly remedied,

the claim for damages against the Magistrates, as laid on culpa lata, is plainly

untenable.

It is stated on record, (Statement 14 for defenders,) and not denied, that the

amount of tax paid voluntarily, or without objection, on the erroneous stents be

tween 1833 and 1836, exceeded by £300 on an average the sums levied in 1837

and 1838, by new stentmasters appointed according to the letter of the sta

tutes. According to that statement, no damage was sustained, in point of fact,

by the pursuers, in consequence of the error on which alone the present action is

founded.

IV. But even if the opposite state of the fact were assumed; and if it were

proved that a clear loss had been sustained, by some palpable and gross breach of

duty on the part of the corporators of 1833-36, it is apprehended that that would

not be sufficient to subject the present defenders, and the corporate property under

their charge, for any loss or damage thus sustained by the delict or gross fault of

preceding administrators.

It was always, it is believed, a rule of our common law, that the functionaries

holding the office of corporators could not alienate any part of the common good

for illegal or private purposes ; and it might have been deduced from that rule,

that they could still less burden the municipal property with debts created by their

own gross negligence. But certainly for a time in Scotland an idea prevailed, and

received effect by sundry decisions, that Parliamentary trustees, or rather the pro

perty and funds under their administration, were liable for injuries sustained by

third parties, from the culpable neglect of their servants, necessarily employed in

the business of the trust.

But that doctrine is now greatly limited, if not entirely abrogated, by the late

Diet. p. 13093.
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May 28, 1845.
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decision of the House of Lords in the recent and well known case of Duncan and

Findlater in 1839,1 in which it was found " that road-trustees on a public road

are not liable for any injury which may happen to passengers in consequence of

the negligence or improper conduct of labourers or surveyors, or other persons

employed by the trustees, or by the officers of trustees, when engaged in any oper

ation performed under the authority of the trustees." And the ground of that

decision was fully confirmed in the subsequent case of Thomson, clerk to the Com

missioners of Police of Edinburgh, against Mitchell, in 1840, 2 in which it tas

found that the funds of the Police were not liable for the illegal acts of an infenor

officer.

Looking to the views of the law on which these decisions proceeded, it is im

possible not to feel that the authority of the earlier case of limes against the

Magistrates of Edinburgh in 1798, is considerably shaken. In that instance, an

injury was sustained by the pursuer, from a fall into an nnfenced excavation along

the public street of Edinburgh, when the College was rebuilding. And tbongh

the proprietors, the commissioners of the College erecting the new building, were

cited, they were not subjected, but the Magistrates were found liable in damages;

and, as observed by the Lord Chancellor (Cottenham) in Findlater's case, " the

Court held the trustees (the proprietors) not liable ; the liability of the Magistrates

was indeed established ; but it rested on the supposed duties of the Magistrates of

Scotch burghs," (i. e. to uphold the streets.) If that was the ground of the judg

ment, the corporation property was only made liable for the breach of a covenant

expressly imposed on the corporation, or implied as a condition of the oiiginal

grant ; and so far the case might probably be assimilated with the English prece

dent of Lyme-Regis, founded on by the defenders, and to be immediately adverted

to. But it is obvious that the present case is materially different in its circum

stances from that of Innes, and that the ground of decision in the one question is

totally inapplicable to the other. At the same time, as the magistrates of burghs

are not under a stronger obligation to maintain the streets, than the trustees of

turnpike roads are to preserve free and entire their thoroughfares ; and as tba:

consideration was not found sufficient to subject road trusts for a private party's

damage, while the court of appeal refrained from expressing any approbation of

the decision in Inues's case, (which assoilzied the proprietors of the ground, per

forming the operations that occasioned the damage ;)—were such a case as that of

Innes to recur, the grounds of that judgment would probably deserve recon

sideration.

The defenders, however, have referred to the case of the Mayor of Lyme-Regis

t. Henly, to show that, in analogous cases in England, corporations and their

property are liable for damage sustained from the ignorance or negligence of their

members. The case in question is reported under the following summary, in 3

Moore and Payne's Rep. p. 278 :—" Charles the I., by letters-patent, granted to

the mayor and burgesses of Lyme and their successors, the borough, pier, and

quay of Lyme, with all the liberties and immunities to the same belonging; and

directed that the mayor and burgesses, and their successors, should at their own

1 M'Lean and Robinson, Rep. p. 911.

e I Robinson's Rep. p. 162.
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cost) repair the quay and pier, and nil banks, &c, within the borough:—Held, No. 121.

that au individual who had sustained an injury from the banks being out of repair,

mifht maintain an action on the case against the corporation, for the recovery of Ministers of

damages in consequence of such non-repair." But with reference to that case, it Edinburgh v.

deserves to be particularly remarked, that although there was an elaborate refer- gat"'

encc to English authorities in the case of Findlater in the House of Lords, no

notice was taken either by the Lord Chancellor (Cottenham), or by the counsel,

of the case of Lyme- Regis, from which it may be inferred that it was held to be

inapplicable as a precedent on the general point involved in Findlater's case and

other analogous questions. Possibly it turned on the facts, that the repair of the

pier was a condition of the grant, and that the trust-funds were unduly benefited

by the omission to make the repair ; while there are plainly no grounds for these

pleas in the present question. Indeed the estate there subjected, included the

•moluments or dues under the grant, which sufficiently distinguishes it from*the

a«e now under review.

Be that as it may, a case recently occurred before the First Division of this

Joint, relative to the rights and responsibility of harbour trustees, which was

etermined in precise conformity with the cases of Findlater and the Commis-

,«ners of Police just noticed, without being influenced by that of Lyme-Regis.

> the case of the New Clyde Shipping Company against the River Clyde Trus

ts, (16tb July 1842,) certain shipowners who frequented the harbour of Droomie-

w, and paid very large dues to it annually, complained that they had been com-

tlled by the harbour-master of the trustees, to place one of their vessels in an

secure and improper position, whereby the vessel was strained, and put into a

ite of leakage, and the cargo sustained much damage. That case depended

fore me as Ordinary ; and being unable to perceive any distinction in principle

tween it' and the case of the Commissioners of Police and Mitchell, before

erred to, I had no hesitation in affirming the judgment of the Sheriff of Lanark-

re, who had assoilzied the trustees. That interlocutor was unanimously adhered

by the First Division. The case is briefly reported in B. and M.'s Reports,

il. IV. p. 1521 ; but the interlocutor and note are not engrossed in that collec-

n, probably as the question was considered trite, and finally settled by the recent

>es ; but they are printed at length in the Jurist, (Vol. XIV. p. 586,) and shall

referred to in the sequel.

Farther, the reverend pursuers have set forth, both in their libel and record,

it there is at present a surplus fund of £8000 or thereby in bank belonging to

i city, which is not protected from legal attachment or alienation by the Act of

ind 4 William IV., appropriating the revenue of the city to specific purposes ;

1 this fund is set forth as open to attachment for the pursuers' claim. Bat

un whatever footing that fund stands, it now belongs to the corporation. Like

■ry surplus of this sort, it is a guarantee against future deficiencies in the reve-

i of the city, or it may be applied to legitimate purposes within the territory

the burgh, when they arise. At all events, it cannot be awarded to parties

o have no claim on the municipal property, merely because it is not at present

dally appropriated.

V. A new plea was raised for the first time by the reverend pursuers, in the

s argument before the Court, on which it was argued, that the Act 1661,

ereby the annuity-tax was granted to the pursuers, was of the nature of an
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No. 121. onerous contract between the clergy and the corporation of Edinburgh ; that the

provision thereby given to the ministers was a great benefit and boon to the com-

Miy 28, 1845. . . , . .. , , , . . . . . ,

Ministers of rnunity, by procuring the services or able and pious ministers to the city; and

Edinburgh v. that this creates a specialty of overruling weight in the present case, renderins;

agu ra es. jjjg corporatjon and their whole property liable for any mistake or error, howeier

slight and excusable, (even for culpa levissima,) committed by the administrators

of the corporation, or any of them, in the execution of this statute. It humbly

appears to me, on the following grounds, that that plea is not maintainable agiiost

the defenders in the present case.

1. There is no authority in any adjudged case, and no dictum of any judge or

author quoted, to show that an obligation or guarantee can be supported without

special enactment, or raised up by implication against a corporation, to render theii

property liable in any case for the omissions, greater or lesser, as the case may be,

of flieir administrators, in the execution of an Act of Parliament. In the old case

of the Duke of Hamilton, before quoted, it was found that the public officer him

self was not personally liable for a tax for which he was not declared responsible

by the statute ; and the demand to render corporate property liable, on the ground

of presumed onerosity, is at least a novel plea, as yet unsanctioned by any of the

established authorities of the law. But it is supposed that both the history and

the terms of the Act, and the general principles of law applicable to the question,

are equally adverse to this plea.

2. The whole of the proceedings that took place prior to the Act of 1661, alto

gether exclude the supposition that the legislature intended to provide that the

stipends of the ministers, as augmented by the Act, should in any event, or at ant

future period, be again laid on the common good of the city, which was set font

to be held by the corporation for very different purposes.

The various documents quoted by the reverend pursuers show, that in 1625 anil

1634 the Town-Council represented that " the common guid is not abill to sus

tain the burden (of stipends) imposed thereupone, and of reasoune ought not to

be thralled with the burden of the ministers' stipends ;" and the Act of thePrity

Council of 1634 proceeds on the express narrative, that the maintenance of toe

clergy should be defrayed by those who bad the benefit of their ministrations, and

not out Of the common good. Accordingly, authority to raise 12,000 merles for

sustentation of the ministers, was given by the Privy Council in 1634, on tk*

narrative, that " Our soverand lord and estates of this present Parliament, under

standing that, ever since the Reformation, the whole inhabitants of the aaidborek

of Edinburgh has enjoyed the foresaid benefits and blessings, and the comma

good of the town, which has been given to them for maintenance of policie, (p»-

lice,) has been that way employed through the inlaick of other sufficient means for

entertaining the ministrie of the said burgh, for remeid whereof, and to the end

that, those who serve at the altar may be entertained aff tbe altar, and the sa»

common good may be rightly applied to the use whereunto the same has been »»•

pointed, our soverand lord and estates foresaid, statute and ordain that the sum of

12,000 merks shall be uplifted yearlie, af the whole inhabitants and indarelkrt

within the said burgh, (the Lords of his Majestie's Counsell and Session beirf ,

onlie excepted,) and that according to the quantitie and proportion of themaii

which they pay, or the houses where they reside may pay."

The preceding Act having been passed by the Privy Council during the L'suf
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pation, tbe Act of 1661, in substance to the same effect, (but decreeing a larger No. 121.

tax.) was passed on the Restoration. It proceeds on a similar narrative to that of,.

, !• L L j j ...... M»y28, 1845.

the preceding Act, that " tbe common good and patnmome of the city is ex- Mi„i,tera „f

baasted and overburdened," and therefore it conferred the grant of six per cent Edinburgh v.

on tbe householders and tenements in Edinburgh, which is fully explained in the * agl8 ra

record.

But although the Act of 1661 gives very minute and detailed directions for its

execution in various contingencies, there is no provision whatever, that in any

event the corporate property should be subjected to the claim of the ministers.

Indeed, it would have been very extraordinary if there had been any such clause.

The Act proceeded specially on the fact, that the common good of the city was

orerburdened and exhausted, and insufficient for its proper and legitimate purposes,

and entitled to be relieved from the stipends.

The legal ground of onerosity, therefore, urged by the reverend pursuers, in

support of their action, is founded on assumptions not consistent with the facts.

The common good of the city was not pledged, antecedent to the Annuity Act,

to the permanent support of the future ministers in the parochial benefices of

Edinburgh. On the contrary, it was again and again set forth that tbe corporate

property was appropriated to other and preferable uses, and in particular, for the

maintenance of the peace and police of the city, for which it is supposed that

it is still insufficient. In that view, the ministers of Edinburgh, or at least

those appointed subsequent to 1661, had no claim on the common good of the

rity, which they could substantiate at common law, independent of the annuity-

Hi

3. Looking to the state of the corporate property of Edinburgh antecedent to

1661, and to the history and structure of tbe Annuity Act, it was evidently in

tended that the ministers should enjoy the provision made for them, in lieu and

exchange of every other provision exigible from the city or its inhabitants. The

city conceded this provision, and the clergy accepted of it, without any reserved

claim on the corporation. It was a far larger provision than the city could afford

out of their common good, and it was advantageous for the ministers to take it,

subject to the small casualties and hazards of diminution, which are unavoidable

in the management and collection of the best secured revenues in the business of

mankind. It will be immediately shown that the rules of common law are amply

sufficient to protect the ministers, as grantees of the tax, against gross and wilful

wrongs on the part of the public functionaries employed to execute the Act ; but

any loss arising from slight or unintentional errors in the administration of the

statute, must fall on those for whose benefit the Act was passed. In such 8 case,

the trite maxim justly and unavoidably applies, " cujus commodum est, ejus debet

«se incommodum."

Tbe proposition of the reverend pursuers, however, resolves into this, that

although the Act was passed solely for the patrimonial benefit of tbe ministers,

and the execution of it committed (in part) to the individual corporators of the

"■'gb, ("long with certain other public functionaries,) yet that the legislature in

tended that the city of Edinburgh and their property should be guarantees of the

due execution of the Act, and liable to the full amount of the tax, for every error,

however accidental or unintentional, committed in the administration or working

of the AcU In that doctrine I cannot concur.

2z
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No. 121. No doubt there are certain plain but well-defined cases, in which public officers

employed to execute statutes are personally liable by the common law of Scot-

j,*J. " ' . ' land, and it is believed of every other system in which the principles of jurispru-

Edinbuigh v. dence are rightly understood, in damage and reparation to parties injured by the

Magistrates. non-execution of the Acts. Such liability unquestionably attaches to statutory

officers personally, who corruptly, or wilfully, and tortiously refuse to execute

statutes properly, when any error or illegality in their previous proceedings (as in

the late cases of Auchterarder and Letbendy) has been pointed out, or has Wen

found and declared by a court of law. When public officers thus wilfully refuse

to execute duty imposed on them, they are acting wrongously, and it requires no

special enactment—the rules of common law and justice are sufficient to render

every party liable for the consequences of what is equivalent to personal obliquity,

and fraud. But the contrast between these cases and the present is sufficient to

illustrate the untenable ground on which the claim against the defenders in the

present instance is maintained.

Even in the case supposed, however, of great injury sustained by third parties,

from a perverse and wilful refusal by public officers to execute statutes, sufficient

to subject the wrongdoers and their estates in full reparation, the corporate pro

perty vested in them for other purposes could not be subjected for the illegal and

fraudulent conduct of its officers. The rule is alike general and salutary, that ibe

property of corporations, like that of pupils, is under the constant tutelage of the

law, and it is thus jealously protected against the fraud and illegal conduct of its

administrators.

If that proposition be correct, and if it be admitted that the property of a cor

porate body is exempted in law from the culpa lata of its members, it must surely

follow that it cannot, in any case, be made liable for their culpa levis ; more espe

cially for tbeir more slight and unintentional mistakes, into which they were mis

led, as in the present instance, by the acquiescence of all interested, for a period

exceeding the possessory years in our practice.

4. On referring to the precedents in analogous cases, it appears that the plea of

onerosity, as a ground for establishing claims against public property not specially

rendered competent by statute, has been very generally discouraged and disre

garded.

It is obvious that if claims on this ground were readily admitted against corpo

rate property, they would seldom be rejected. There is hardly a bequest or a mor

tification put under the management of any municipal corporation, for the educa

tion of the young, or relief of the sick, or for the comfort and support of the aged,

or the blind and infirm, which does not minister to the pious and benevolent feel

ings of the community, and which may not be held to relieve the latter from

onerous obligations. But these views of constructive onerosity, as they m»J ^

termed, have never hitherto been found sufficient to render the municipal pro"^

liable for the error of their administrators in the execution of special tmrt* u*

statutes. If they had, they might have been urged with more force in the late

case of Mitchell against the Commissioners of Police, than in the present cue-

It might have been urged that the Magistrates were under an original obligation

and that the municipal property was liable, by its most ancient title, to repair

every damage sustained from the violent and illegal conduct of the officers of

police, aa the Police Acts were passed merely to relieve the corporation of * pr*~
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per nuDnicipal expense, and that the corporate property was bestowed, primarily No. 121.

and preferably, to ensure the safety of the lieges frequenting the burgh, and gene-

rally, in the words of the old statutes, for the preservation of the police. But no llty- 28' 18,45,

' r Aliniateri of

suca plea was attempted in the case referred to. Edinburgh v.

In like manner, when the trustees on high- roads are sued for an injury sustain- Magi"rate*-

ed by an unwarrantable obstruction, or unprotected precipice left open on the way,

the plea appears most reasonable, independent of statute, that the trustees, by

levying tolls at the entrance and along the course of an extensive road, come

under an onerous obligation, and implied mutual contract, to give the traveller a

safe passage along the road. Indeed, it has been expressly found that trustees

cannot keep up toll-bars without putting the roads in proper repair.1 Yet, not

withstanding this law, it is now settled that third parties have no claim against

the trust and road funds for damages sustained from any culpable negligence of

the surveyors appointed by the trustees.

On the contrary, the very plea of onerosity was urged, and disregarded by the

Court, in the case of the New Clyde Shipping Company and the Clyde Trustees,

before referred to. In that case, it was observed in the note of the Lord Ordi

nary, that " the main specialty relied on by the pursuers seems to be, that their

damage is said to have arisen from a failure on the part of the defenders to fulfil

the counterpart of the very contract under which the pursuers paid harbour-dues.

They stated that they paid £2000 of such dues annually to the defenders ; that

these were given for safe shelter, and if their property was negligently so placed

by the defenders' servants as to suffer great damage, there was an implied stipu

lation on the part of the defenders to repair the loss. This certainly appears a

strong view of the case, both on legal and equitable principles. But it is doubted

if the very same argument was not equally maintainable in Findlater's case. The

travellers on a road pay tolls for well-constructed and sale roads ; some stage

coaches pay as large a sum of tolls as the pursuers pay of harbour dues, and it is

now laid down, on authority not to be questioned, that if a coach is overturned

*ben filled with passengers, whose lives are of the greatest value to their fami-

l<ei, yet if the injury has arisen from the negligence of subordinate persons whom

trustees are authorized to employ, the sufferers most seek redress only from the

wrongdoers, and not from the trustees or trust-funds. In such cases where the

funds are appropriated by statute to specific purposes, and every other application

of them prohibited, there is no implied contract which entitles any party to attach

them for any damage or failure of duty committed by subordinate servants. The

remedy is against the individuals who committed the wrong, and not against the

trustees.

These views, or at least the judgment which proceeded upon them, met with

'he unanimous concurrence of the First Division of the Court ; and it is appre

ntice! that the authorities referred to go far to obviate the plea of implied obli

gation in questions of this description, on which it is understood that the plea of

'he pursuers is now chiefly founded. Generally, upon the grounds now explained,

I am of opinion that the reverend pursuers have no relevant case against the mu-

Guild r. Scott Dec. 21, 1809, (Fac. Coll.)
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No. 121. nicipal corporation of Edinburgh, and therefore that the defenders should be as-

soilzied.

May 28, 1845. T T T ,i., .. ,,,„-,

Ministers of Lord Jeffrey.—1 concur generally in the opinions of Lord Comngliame,

Edinburgh v. Lord Ivory, and Lord Mackenzie, and in the grounds of these opinions.

I lagistratea. j tnjnk tne principle of not subjecting the common good of a burgh for the ne

glects or malversations of its Magistrates and Council, when not acting in their

proper official capacity, but in regard to matters committed to them by special

statute, (or even by the act of an individual,) rests upon such plain grounds of

equity and general law, as to require no support from authority, and not to be

likely indeed to have been drawn seriously into question. It does appear,

however, to have been questioned, and most distinctly affirmed, in the noted case

of Pearson, reported by Lord Stair in 1669—a case, as it seems to me, precisely.

and in all respects identical with the present—decided in the very best times of

our law, and recorded with approbation by the greatest of all our lawyers. I find

it also very distinctly recognized in the Banff case of 1744, by the great authority

of Lord Kilkerran, and confirmed, as I cannot but think a fortiori, in the recent

decisions of the House of Lords in the cases of Findlater and Duncan.

But, as I hold the trust or function of the Magistrates and Council in respect

to the appointment of stentmasters, to have been merely honorary and gratuitous,

and as there is redundant evidence that the partial neglect which occurred in the

performance of it was at no time wilful or contumacious, but, in so far as regarus

the only times now in question, in the highest possible degree venial and natural,

so I take it to be plain that it would have inferred no liability for damages, even

if it had occurred in the ordinary official administration of the Magistrates, and in

relation to the proper affairs of the burgh.

Upon this point, indeed, I believe I hold a stronger opinion than any of the

Judges in whose conclusions I concur; for I think that, in truth and reality, the

statute, in so far as the burgh was concerned, neither conferred any benefit, nor

imposed any burden ; and, at all events, should rather hold it more correct to call

that a burden which the pursuers represent as a benefit, and that a benefit which

they insist on dealing with as a burden. The benefit, according to them, was the

relief of the common good from the burden of the ministers' stipends; but there

was plainly no need of a statute to effect that relief, because it is indisputable thai

it never was legally liable for these stipends, and might at any time (but for spe

cial temporary bargains) have relieved itself of them, and left the pastors to the

voluntary contributions of their flocks. All that the statute was required for.

therefore, and all that it substantially did, was to impose upon the whole inhabi

tants, and principally on the burgesses or great corporation of the burgh, a much

heavier burden on account of these stipends than had ever previously existed.

There was no issue for this purpose from the public treasury, nor any bounty he-

stowed on the city, but, on the contrary, a local tax imposed upon it, and levied,

in consequence of its precise locality, exclusively from those who had an interest

in the due administration of the common good. The whole benefit, therefore, was

plainly to the ministers, and the whole burden on the town—while, with regard t»

what the pursuers are pleased to call the burden, of occasionally appointing «

stentmaster, and seriously represent as an anxious and painful duty, which never

could have been submitted to but in consideration of a great corresponding benefit,

I have the strongest possible conviction that it was never considered as in (be na-
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tare of a burden at all, but merely as a privilege and honour, which was, and was No. 121.

expected to be, highly acceptable to those on whom it was conferred, it being, in ,TT"T««..

its own nature, neither more nor less than the grant of a patronage to a new office jii0j8t,.rg 0f

of some trust and emolument, requiring no outlay or sacrifice whatever, nor any Edinburgh v.

appreciable contribution either of labour or of time, for its most correct and com

plete exercise. If the patronage or power of nominating the city ministers was,

as the pursuers so eagerly contend, an unequivocal benefit and advantage, and

nothing eke, it is not easy to see how the patronage, or power of nominating the

city stentmasters, should rank in an opposite category. There may have been a

resulting duty, no doubt, in both cases, importing that the grantees should not

refuse to exercise the patronage on all proper occasions ; and if there had been a

spiteful or contumacious refusal, to the prejudice of third parties, the individual

recusants might possibly have been made liable for the consequences. But the

grant of the patronage was, notwithstanding, primarily and in its own nature a

benefit and not a burden ; and it really does seem nothing less than preposterous

to hold that a casual omission should be accounted penal, and be dealt with like

the withholding of a reddendo that had been onerously bargained for, and purcha

sed for a stipulated price.

I hold, therefore, that what was really done by the statute was merely to im

pose a new tax on the city for the benefit of the ministers, and to give the patron-

sgeof the stentmasters, who were to assess it, to the Magistrates and Council,

«nd to the College of Justice, as the fittest parties to whom this prerogative could

be entrusted, and the most likely to exercise it with propriety, but without the

least idea of laying them thereby under any harsh or onerous obligation. The

mere fact, indeed, of the conjunction of the College of Justice with the city au

thorities, is demonstrative to my mind, that the patronage so granted must have

been for honour and privilege only, and not at all as a burden.

But if this be its true character, it would plainly be of no consequence although

it had been connected in the Act with something else that was also of the nature

of a privilege or benefit conferred, as the pursuers say it was, by the relief derived

to the common good through the operation of the new annuity-tax, which was

truly the only thing with which it was there connected. They contend, however,

also, that the Magistrates had obtained from the legislature, or rather from the

Crown, the sole patronage of the city churches ; and that this being an undoubted

gift or benefaction, may be regarded as a counterpart or consideration for the bur

den imposed on them as to the appointment of stentmasters. I have already said,

tint if the one patronage was a benefit, it is not eaBy to conceive that the other

'bould be a burden. But there are other conclusive answers to this ground of

pleading : One is, that the things here supposed to be correlative or dependent

"pon each other, have certainly in themselves no such relation or dependence ;

*vA tbat there is not in any of the statutes a single word tending to bring them

into such a relation. There was a plain connexion, no doubt, between the impo-

'iiion of the new tax and the machinery provided for assessing it ; and if the duty

if providing the latter had been laid on those who were to profit by the former,

there might have been room for maintaining, even without express words, that the

obligation was substantially onerous. But the grant of the patronage had obvi-

ODtly no such connexion. The only obligation naturally incident to such a grant

» that of exercising it properly. In particular, it never could be presumed to have



726 CASES DECIDED IN THE

No. 121. reference to the imposition of a city tax, or to the manner of assessing it; and

unless the one, therefore, was expressly declared to be a condition of, or consi-

*y. ' ' deration for, the other, it would seem quite impossible to bring them into such a

Edinburgh t. dependence, even if tbey had happened to stand together in the provisions of one

Magistrates. statute.

But it is a second conclusive answer, that they do nowhere stand so together.

In the Act of 1661, upon which the claim of the pursuers is solely and necessarily

founded, there is no grant of patronage—and in none of the acts or deeds, indeed,

by which a tax is imposed, is there any such grant—while, on the other band, in

none of those by which the patronages are granted, is there any thing about the

imposition or assessment of a tax. There is some proposal about obtaining the

patronages in the act of the Town-Council of 1625 : but there is no actual grunt

till 1636, when they are granted by royal charter, without any condition what

ever, but with a mere reference to the articles of 1625, by which, most certainly,

no tax or obligation to assess a tax was imposed. The first actual tax, again, with

a provision nearly similar to that of 1661 for its assessment, was imposed by Act

of Privy Council (on a special remit from Parliament) in 1634 ; and it is most

material to observe, that in this Act there neither was, nor could be, any reference

to a grant of patronage as justifying the imposition of the supposed burden of

appointing stent masters—the fact being that there was no snch grant in existence

for two years thereafter, when in 1636 they were granted without any reference

whatever to this Act of 1634 ; while, in like manner, the final Act of 1661 makes

no mention of this grant of the patronage as forming any part of the consideration

on which its various provisions proceeded ; nor is any such thing mentioned i>

any of the subsequent Acts, in which the right of patronage is extended, or the

existence of the tax recognized. From all which I hold it to be clear, tbat the

patronages were given separately, and free of any condition ; and in particular,

that there is not a pretext for holding that any of the statutes either effected or

contemplated any connexion between the duty of appointing stentmasters, and the

grant of these patronages.

Upon these broad grounds, I have no hesitation in concurring with the Judge*

who think that the defenders must be assoilzied from this action ; and have only

to add, that I adopt the view of the authorities so clearly given in the opinions of

Lord Cuninghame and Lord Ivory, and the whole of the principles laid down by

Lord Mackenzie.

Lord Murray.—I am humbly of opinion, that this action cannot be main

tained against the Lord Provost, Magistrates, and Town-Council of the city of

Edinburgh, to the effect of obtaining the sum demanded out of the revenues or

funds belonging to the city.

The action is based upon the alleged culpable neglect of the Magistrates in

executing a statute of the Scotch Parliament, passed on the 5th June 1661,

directing that certain persons should be appointed to value the houses, two of

them to be chosen and sworn by the Town-Council, and two by the College of

Justice.

Tbat statute provides that the Magistrates of the burgh shall " sie this whole

Act and ordinance obayed and put to dew execution, according to the tenor thair-

of ; and to doe all things necessary for that effect."

The alleged omission consists in no election having been made for a great bub-
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ber of years by the Council, as provided in the statute; and that during that No. 121.

period they were nominated by the Magistrates. It is not, however, alleged that

this error was persisted in after it was pointed out. M*y. ' . '

I. It does not appear to me that a trustee is liable in damages for an error or Edinburgh v.

omission committed by him, unless it proceeds from gross and perverse misconduct ^^utrate"'

00 bis part, amounting to culpa lata, which is placed on the same footing as evil

intention. There is no ground for stating that there was such gross misconduct

bere; on the contrary, there is every reason to believe that the appointments were

made, and the duties exercised bona fide, without any person, until long after, sus

pecting that any mistake had been committed. The omission on the part of the

IWn-Council was making no appointment at all. The error on the part of the

Magistrates was making appointments which ought properly to have been made

■f the Town-Council. The culpa of the Town-Council, therefore, consists merely

in the omission to make an appointment ; and that omission is somewhat alleviated

1 y the Magistrates, who were appointed to see the Act put into due execution,

and do all things necessary to that effect, having done what the Council might

hare done. The Town-Council have, therefore, to plead, that those whom Par

liament directed to keep them right did not perform that duty. The error of the

Magistrates, on the other hand, consisted in making the nomination where none

ww made by the Council. I have some doubts whether, under the clause of the

Act, the Magistrates were not entitled to do so ; and I do not know whether that

point was considered when the case of Winter was discussed in the Bill-Chamber.

The statute also directed that two of the valuators should be chosen, sworn, and

nominated by the College of Justice, or such as they shall appoint. On the Col

lege of Justice refusing to perform this duty, it is then devolved on the Town-

CoaDci), and ultimately on the Magistrates. But it has never been maintained

that the College of Justice incurred any responsibility by refusing to perform any

part of the duty assigned them by statute ; and where men, skilful in the law,

refuse to perform a statutory duty, it seems rather hard to hold that they are

entirely free, and that those on whom it devolved, and who endeavoured to per

form it, are liable for the consequences of every error or omission they may

commit.

It has been urged in support of the pursuers' argument, that this city has had

the great benefit of the labours of pious and able clergymen, selected from all parts

of Scotland. This is perfectly true; but the College of Justice has shared the

nme advantage, without either assisting in the execution of the Act, according to

the provision of the statute, or agreeing to pay any part of the assessment either

• the clergy or the poor. It appears a somewhat strange result, that those who

w willing to contribute both their labour and money should be made penally

'Sponsible for an error or omission ; and that those who take all the benefit, and

iiwbey the statute altogether, no way assisting in laying on the assessment, and

instantly resisting it when imposed, should be free from all question.

II. It appears to me not less clear, that even if there was the most perverse and

ren corrupt misconduct upon the part of the Town-Council, or of the Magist

rates, in making these appointments without due regard to the provisions of the

itute, the funds of the city are in no way liable. It was a trust separate and

•'net from the administration of the common good, or the other affairs of the

ly; and, according to all the authorities and decisions, the funds of the city can
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No. 121. not be liable. Upon this, the most material part of the case, it is not necessary to

add any thing to what has been so fully and ably 6tated by Lord CuniDgbme, in

Ministers of " a" °^ whose views and observations I entirely concur.

Edinburgh v. It appears to me that Lord Cuninghame has sbown very clearly, that the case

as's of Innes v. Magistrates of Edinburgh ' can have no weight in the decision of this

question. The ground on which the action was brought was different ; and it rray

further be observed, that the question how far the funds of the city were liable

does not appear to have been stated, and is not alluded to in the report. It k

evident, that when magistrates are to blame, they may not be disposed to urge the

plea, that the funds of the city are not liable for the consequences of their mil-

conduct.

This is strongly illustrated by the case of Pittenweem v. Alexander,* where t

bond, granted by magistrates to defray the expenses of legal proceedings agairi<:

them, on the head of bribery and corruption, was found not binding as a debt m

the borough. The law, according to the opinions of all the Judges in that ca*c

is, that when town-councils act duly in the execution of the duties of their office,

their acts are binding on the borough ; but when they act wrongfully, the finds »f

the borough are not liable for what they do amiss.

The case was advised of this date.

Lord Medwyn.—The present action is founded on the statute 1661, and sib-

sequent statutes, authorizing an annuity to be levied for behoof of the ministers of

Edinburgh from the inhabitants, tenants, and occupiers of houses within the tows.

by the Magistrates and Council, who are bound to the performance of a ministerial

duty in the election of stentmasters necessary for its collection ; and it is stated

that an irregularity having been committed in this duty, commencing in 1818, and

doubts having been expressed as to the legality of the appointment, no annoitT.

was levied during the period from Whitsunday 18S3 to Whitsunday 1836; tni

the pursuers conclude for the sum of £4908 : 4 : 9, on the ground that ikese

arrears have arisen from irregularities produced by the culpable neglect or omis

sion of the Magistrates and Council to perform the statutory duty committed to

them, and that in their corporate capacity they are liable for the consequences, aaJ

that the pursuers are entitled to attach the estate and effects of the corporation

under a certain limitation for these arrears. Accordingly, the action is not brooglit

against the Magistrates, who are alleged to have committed tbe irregularity, bat

against the existing Magistrates in their corporate capacity. The Lord Ordinary

has not sustained this action against the corporation. I concur in that conclo-v- .

although I may not incline to adopt all the grounds on which tbe interior.;' :

proceeds.

I hold it to be a clear proposition in law, that, independent of statute or eontrsct,

the magistrates of a burgh, who are administrators of tbe common good, giren '•>

them for the maintenance of policie within the burgh, are not liable for the support

of the ministers in a burgh. It was not so before tbe Reformation ; and I kuow

1 6th February 1798, (M. 13189.)

« 15tb July 1774, (Hailes, 596 ; M. 2527.)
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of no change which has taken place in this matter since that period, by any statu- Ko. 121.

tory regnlation. The clergy were always maintained ont of church property,

including teinds of lands belonging to the proprietors, when not the property of the jiinfcterii 0f

church. These were the frnits of the piety or superstition of the people, and in Edinburgh t.

this conntry afforded a most ample fund for such purposes. The church of Edin- Alag18lrate"-

borgb, then a single parish, belonged before the Reformation to the abbacy of

Scone, and was served by a vicar appointed and paid by them. After the Refor

mation, 'some church property was given to the burgh for the support of the

reformed clergy, in conjunction with other purposes. It appears that, prior to

1633, there were six ministers for the four parishes, of which Edinburgh then

consisted ; and that, as the church funds had been dilapidated and dissipated at the

era of the Reformation, part of which had been given to the Magistrates for sup

port of the various institutions in the city, and which might have been available for

the reformed ministers, the common good had been in part applied, or rather, I

should say, in a legal sense, misapplied, by being withdrawn from its appropriate

object, the maintenance of policie, for the support of the ministers. Accordingly,

in 1633, the Provost and Bailies give into Parliament an act, which they crave to

he passed, as to the ministers' stipends, and Parliament remits it to the Privy

Council to consider, with Parliamentary powers. It bears distinctly, " that the

common good of the town, which has been given to them for the maintenance of

policie, has been in that way employed through the inlaik of other sufficient means

for entertaining the roinistrie of the said burgh, for remeid whereof, and to the

end that those who serve at the altar may be entertained aff the altar, and the said

common good may be rightly applied to the use whereunto the same has been

appointed," they require that 1200 merks be levied from the inhabitants, ac

cording to the valuation of four chosen men in each parish, for the sustentation of

the ministry.

Now, this is the origin of the annuity-tax. It was enacted in the above terms.

The Privy Council, in enacting it, do not Bay it was a legal burden, of which they

were relieving the common good. On the contrary, it is plainly implied that it

was a misappropriation of it which they were remedying ; so that, while they gave

the Magistrates the right to levy, and imposed this duty upon them, I do not

think it can be properly viewed as constituting them onerous trustees for the mi

nisters. They got a benefit, no doubt, in being relieved of this burden, but it is a

'ery different case from what it would have been, if they had been liable origi

nally in the burden, and had obtained the relief by this fund, from which the burden

which still attached to them was to he discharged ; nor can I hold that this relief

involves at all the responsibility of an onerous trust in favour of the corporation

« administrators of the common good. It only recalled the prior misappropria

tion of the corporate funds, and left them at the disposal of the Magistrates for

their original and proper purpose ; replacing them in the situation in which they

»honld always have been, but conferring no new benefit upon them, to which they

were not by law and the rights of their office entitled.

The subsequent statutes seem to make no difference on the character of this

fund, or the duties of its managers. The Council of the city, on 20th October

16-48, resolved to have twelve ministers in the city ; and on application to the

Committee of Estates, on 19th December, they authorized an imposition of

19,000 merks yearly upon the house-mails, for a provision to six of the twelve
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No. 121. minister?, at the rate of five merks per hundred, to be collected by the deacons »(

the kirk, to be delivered to the treasurer of the kirk,—"and it is not to come into

Minister's of ' l'le nan('s "' tne Town-Council." Four stentmasters in each parish, chosen and

Edinburgh t. sworn by the Town-Council, and one by the College of Justice, are to value the

i agutmtei. nouse8 for the tax. The amount of collection having fallen short of 19,000 merks,

the annuity is raised to six per cent by statute 1649, to be collected by the dea

cons of the kirks ; and the Act concludes with requiring the Magistrates to see

this whole Act and ordinance obeyed and performed. (

Only ten ministers it appears were appointed, who, with the Professor of

Theology in the College, discharged the ministerial duties in the city.

The Act 1649 having been rescinded at the Restoration, the Act 1661 was

passed to supply its place. It affords, I think, no ground for representing the

character of the annuity differently from what we have seen the previous enact

ments did. It does not bear that there was any duty on the Magistrates to ps;>

the stipends out of the common good, and that the annuity was to relieve them of

this legal burden ; on the contrary, it bears that the teinds, rents, and other-.

belonging to the city, for the use and maintenance of the ministers, are not soi-

cient for this purpose ; and the common good and patrimony thereof is exhaust**!

and overburdened, not, it will be observed, with paying stipends, but with " rot

charges for building of churches and public works," so that the inhabitants hart,

for divers years back, been in use to pay for the stipend of six of the ministers by

an annuity of six per cent,—therefore the Parliament statutes and ordain* that tot

stipends of six of the ministers shall be paid by this annuity. I think it is of little

consequence, that the phraseology of this Act sometimes speaks of the magiitratei

and council, and sometimes of the town-council. I hold these to be synonymous.

It is different, I think, when at the close of the Act it is said, as in the preceding

one, that " the magistrates of the said burgh are to see this whole Act and ordi

nance obeyed and put to due execution." This applies to them in their judicial

character, and letters of horning and all other executorial are to pass upon the

Act. But I think it of importance to remark, that though the stentmasters are to

be chosen and sworn by the Town-Council, the collection is to be made by the

deacons of the kirks, or by a collector appointed by the Magistrates and CoudcJ

in their option. I do not see that the more recent statutes make any difference

on this matter. There is a change, but not affecting the point at issue ; with the

extension of the royalty and the increase of churches,1 the Provost, Magistrates,

and Council, are to levy the annuity as they have hitherto done, for the stipends

of all the ministers of the city and royalty, and not, as in the old statutes it *«

provided, for six of them merely. And the decree of the Court 1813, and contract

following upon it, merely found that the ministers have the sole interest in, and

exclusive right to, the annuity ; and that the Magistrates and their successor*, i»

all time coming, must hold count and reckoning with them for its produce, imply

ing; nothing more, as I understand it, than that the whole produce of the annuity.

whatever is levied, is to go to the ministers for their stipend, and no part of it ariy

longer to be applied to burgh purposes.

In the course of this analysis of the statutes, under which the right of themiois-

1 49 Geo. III. c. 21, § 17.
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ten to the produce of this annuity is constituted, I think I have explained suffi- No. 121.

ciently the grounds on which I am unable to see how the common good, the cor-

potation funds, can be held to hare been relieved from any legal burden attaching jijnj8te^, 0f

to ihem, so as to make the Magistrates and Council, when administering the Edinburgh v.

annuity funds, to act as the corporation for the benefit of their common good ; and a818trate»-

w that if, through any accident, the annuity should not be recovered, it would still

be a deficiency from the common good, which the common good is bound to

supply. The claim is not, however, put simply upon the ground of a prior legiti

mate burden, of which this was to relieve the corporation funds, so that the pay

ment does not depend on the corporation getting the benefit of the relief, or that

the party for whose behoof the burden has been imposed will have less claim against

tbe corporation, because the relieving fund is unavailable for its purpose ; but it is

also rested on the culpable neglect or omission of the Magistrates to perform a

natatory duty. This approaches to the argument raised on the ground that

Magistrates having a public duty imposed by Parliament upon them for a great

public good to the community, must be responsible as a corporation, and not as

indiridoals, and must pay any loss which may arise from neglect or irregularity in

tbe execution of their duty out of the corporate funds, the common good of the

city appropriated for the maintenance of policie. This was laid down very broadly,

bat I beard no authority for this important maxim of law, and really do not know

of any. I doubt extremely if the magistrates of a burgh could undertake any

trust, so as to make their corporate funds, the common good, responsible for their

malversation, or mistake or neglect, in the execution of it. The corporation funds

are not their property, to be disposed of by them even for public purposes in the

tray they think best for the community. They are merely trustees, and bound to

apply these funds for the specific purposes for which tbey are constituted its

administrators. In fact, I think it would be illegal in them to endeavour to bind

tbe city funds to be responsible for their management of any trust, so as to make

these a fund of relief or guarantee for their mismanagement of any duty not pro

perly magisterial they may choose to undertake, even with a view to the good of

tbe community ; and if it would be illegal in them to do so, therefore no such

borden could attach to them by simply undertaking the duty. Parliament might

no doubt impose the duty upon tbe Magistrates and Town-Council in their corpo

rate capacity, but it would be necessary, I think, expressly to declare that it was

to; and further to provide that a party suffering loss from any wrong done in the

coarse of their administration, should have a right to be indemnified from the funds

of the burgh. We know that they are joint feoffees in trust of Heriot's Hospital.

I* it maintainable that the corporation funds of the city would be liable for any

mal-aduiinistration by them ? I cannot conceive it. They have also funds set

•part for the support of the University, secured to them by 1621, c. 79. If these

A'ere misapplied by the Town-Council, or lost by their culpable negligence, would

tbe Professors have any claim on the common good for the maintenance of policie

within tbe city ? I really think not. Yet all these are for a great public object,

tbe education of boys under the first institution, and of young men under tbe

other and still more important institution—inasmuch as, while the one is

local and burgbal merely, this may be reckoned national. No doubt these are

voluntary trusts, accepted by the Magistrates for the good of the community ; and

although the appointment to see the Act for the annuity carried into effect is the
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No. 121. enactment of the legislature, it is so far a voluntary duty undertaken, that the

Act is passed on the application of the Town-Council, and it required an Act of

Minister, of Parliament to authorize this tax to be levied ; and I think neither the Magistrates

Edinburgh v. would have applied for, nor would the Parliament have yielded to the application,

Magistrate.. jf jt wag „ot t0 naye re]jevej tne corporation funds from an illegal burden—that

is, a burden sanctioned by no law whatever—instead of making them exposed to

such a burden as it is now sought to subject them to. I think it unnecessary to

notice the grant of patronage of the churches secured to the corporation by char

ter 1636. This was not granted as a compensation for the burden of levying the

annuity first authorized in 1648, nor was of that nature, adding to the emolument

of the corporation, which could impose a burden on the funds of the corporation.

Neither can I consider that the advantage to the community of having the ser

vices of an additional number of clergymen, though no doubt a great blessing to

the inhabitants, was such an advantage to the corporation as distinguished from

the inhabitants, as to impose the burden on the corporation funds of any neglect,

or mistake, or mismanagement by the Town-Council in the steps taken for col

lecting the special fund for their payment. The advantage was to the inhabitants,

and was paid for by the annuity imposed upon them. I think it must be a pecu

niary addition to the corporation funds for burghal purposes alone which could gire

a claim to any beneficiary against the corporation and its funds, for loss arismg

through failure or inability to levy it. No doubt, if it could be shown that the

annuity had been misapplied by paying off proper city claims against the commu

nity, and thus relieving the common good, I have no doubt there would be l

good action against the Magistrates, or their successors in office, to make the city

funds give back what had improperly been placed to their account. But this if

on a principle totally distinct from any thing which occurs in the present case.

Moreover, the common good will be liable, if there has been any loss from a nig

gardly application of these funds to their peculiar and appropriate purpose. Thus,

if a jail is insecure, and a debtor escape, from neglect of the doty of Magistrals

to have a sufficient jail, the Magistrates and the corporate funds will be respon

sible for the debt ; and Kilkerran lays it down, that this is the only case in which

a community is liable for the delict of its Magistrates ; and, accordingly, it was

found in that case, Campbell against Magistrates of Banff, 28th February 1744,

that they were not liable for the transgression of their duty by omission or com

mission even as Magistrates, for it was clearly their duty to repress a mob, if they

were able to do so; while, in the present case, the duty said to be neglected »•*

no part of their proper magisterial functions. The reason of the exception as "

liability for their jail and jailor is, that it is part of the duty for which they ob

tain their burghal privileges, and under their rights of watching and warding, w

have a secure jail, confirmed by Act 1597, 277; insomuch that, in the case «f

Auchtermuchty, 22d May 1827, the creditors of the incorporation conkl net

attach it as available property for their debts. Since the time of Kilkerran, on*

other case has been added of liability of corporation funds for the neglect of Ma

gistrates—Innes, 1793. But this, too, falls under the same rule, as the Magis

trates are bound, out of the common good, to keep the streets of a burgh safe ft*

the use of the community, and it was thought a necessary consequence of if1'-*

that the corporation funds should be made responsible from a neglect to make d*

requisite expenditure out of them for this purpose.
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It must never be forgotten that the common good of the corporation of a burgh No. 121.

is applicable only for the benefit of the community—for the maintenance of policy,

as it is expressed in the Act of the Privy Council. The Magistrates and Council Ministers 0f °'

are not owners of these funds of the corporation. Although they have the admi- Edinburgh v.

nistration of these funds, this is a trust only for behoof of the corporation itself; Ma8,8Uate*-

and, moreover, they are specially appropriated to particular public objects for the

good of the community of the burgh, and must be applied to these purposes only.

The Magistrates must not misapply them to any other ; and least of all can such

foods be made responsible in reparation of loss or damage arising from the negli

gence or delict of the administrators when acting in a different capacity, as com

missioners for managing the affairs of other parties, and not in managing the pro

per business of the corporation itself. The individuals who neglect or mismanage

the trust may be responsible for their conduct, but because they happen also to be

administrators of another public trust, and of appropriate funds, kept totally dis

tinct and separate, I do not see how these funds, and the successors of the indi

vidual wrongdoers, can be made responsible for the annuity, when, in the words

of the case of Pearson against the Town of Montrose, " the Magistrates had

not this power of collection by their office, but by the Commission of Parlia

ment therefor." And I think the judgment in that case is the proper one here. The

Lords found the town and present Magistrates not liable, but prejudice to the

pursuers to insist against the then Magistrates, their heirs and successors.

Lord Moncreiff.—I so entirely concur in the opinions of the Lord Justice-

General, Lord Fullerton, and Lord Robertson, and in the explanations therein

given of the details of the case, that I shall not think it necessary to go very

minutely into those details. But as I consider the case as one of very great

importance, in so far as it depends on statute law, and the law of contract, and

the simple justice of which is to my mind perfectly self-evident, I still think it my

duty to state, as shortly as I can, the general views which I entertain of the

merits of it.

The question of justice seems to stand simply thus :—The Magistrates and

Town-Council of Edinburgh, expressly in the character of the corporate body

representing the community of the burgh, having obtained by certain grants the

right of patronage of all the churches in Edinburgh, and having at the same time,

in virtue of the statute 1661, and the recognized practice under it, the sole power

ud the exclusive duty of regularly imposing the tax, called the annuity-tax, for

the maintenance of the ministers who might on their presentation be inducted into

the ministry, did at certain times invite and induce the gentlemen who maintain

this action—all of whom, I believe, previously held other benefices—to renounce

(hose livings, and become ministers of the churches in the city which they have

tinee occupied. They did this, not as a gratuitous boon to these parties, but in

consideration of the important services which they expected them to render to the

several congregations who might be assembled in those churches, and for the

general benefit of the whole community. And, in making the proposal, they

necessarily held out to each of them the existence of the Act of Parliament 1661,

and the actual operation of it during nearly two centuries, and as more precisely

■it-fined and sanctioned by a solemn judgment of this Court in 1813—as affording

to them the certain ground for expecting and relying upon a respectable income

Wing accounted for, and paid to them, by the Magistrates and Town-Council, and
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No. 121. no other parties. The pursuers, after haying in this faith removed with their

families from their former livings, and entered upon their duties as ministers of

Minintora of Edinburgh, and discharged them for years for the benefit of the community, we

Edinburgh v. now told, that for certain years during which their services have been given and

- agistratej. received, their stipends cannot be paid to them. And for what reason ?—not that

the Act of Parliament is not effectual for raising the fund devoted to the purpose;

not that the duty or the power of enforcing the statute—the power and the doty

of imposing the assessment and collecting the money—belonged to any parrj

other than the Magistrates and Town-Council of the city ; not that the ministers

themselves had any power, far less any duty, to impose or to levy the tax ; not

that these ministers bad done any thing, whereby either the assessment or the

collection might be impeded or prevented ; but simply because the Magistrates

and Town-Council themselves, having the only power and the only duty in the

matter, have failed duly to exercise the power and discharge the duty, whereby

the funds required to be levied by the statute have not been realized, and cannot

now be realized, for the particular years referred to. And the practical question

is, whether this loss is to rest with the Magistrates and Town-Council, by whose

acts and neglects alone it has been produced ?—or whether the ministers, who

have actually rendered all the service in consideration of which their stipends

were stipulated to be paid, are to be left with their families without the means of

living provided for them during those years ?

Whatever subtle arguments the defenders may raise, for avoiding the respon

sibility attaching to them, by the acts and neglects of their predecessors in office,

as representing the whole community of the burgh, this appears to me to be the

plain state of the question in law and justice, as between them and the present

pursuers.

And really if it is not so, and if there is any solidity in the grounds of defence,

it appears to me that the Act 1661 may at any time be practically set aside. For,

on the one hand, the ministers themselves are powerless ; it is settled that they

can neither impose the assessment, nor collect the money. On the other bisi,

according to the doctrine of the defenders, the corporation are not liable to the

ministers, whether their representatives, the Magistrates and Town-Council, assess

and collect or not. Then the Magistrates and Town-Council of one year, are u '■

not to be liable for the acts and neglects of their predecessors ; and even the indi

viduals who do the wrong are said not to be liable, unless culpa lata or positive

mala fides can be proved against them—a thing scarcely within the verge of possi

bility in any case. Such is the result of the pleas in defence. And the end of it

is, that the ministers must lose their stipends, not by any fault of their own, tat

by the direct acts of the Magistrates and Council, by whom, acting for the corpo

ration, they were invited to enter on the onerous duties of their places, and »b»

alone had the power and duty of realizing the funds provided for their mainte

nance. Thus the operation of the Act, as in favour of the ministers, or rather of

the public object of maintaining a respectable ministry in the city, may at any

time be stopped by a latent error committed by the Magistrates and Council tcot:

for the time, without the possibility of remedy, when, as in this case, such error

is at last detected by some ingenious member of the Council itself.

On the merits of the case otherwise, it appears to me to be perfectly clear, as

matter of fact, that first the Act of 1649, and afterwards the Act of 1661, *«*
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obtained on the express application of the Magistrates and Town-Council of the No. 121.

city of Edinburgh, distinctly acting in that corporate capacity, and for the benefit ■

of the community of the burgh. mlhtmot *'

The statutes further prove, that before either of these Acts were passed, the Edinburgh t.

Magistrates and Council, as the corporation, had maintained a certain number 0fiIa61,tr,te"-

ministers, partly from such ecclesiastical funds as they possessed, and partly from

the common good.

I do not enquire whether they were bound to do so or not, though much might

be said for the affirmative proposition, as involved in their essential duties, in re

gard to all the interests of the community. It is enough for me that they had

done so in fact ; and that in their applications to Parliament, they acknowledged

die object to be one of great importance and expected benefit, not to any ministers

ir clergy, but distinctly to the community of the burgh. They stated, indeed,

bat the burden oppressed the common good. True ; but it was treated as a bur-

en existing and unavoidable, and to relieve them, the corporation, from it, they

iked the power of taxation.

But was this relief of the common good the real object at bottom? I think not.

'he real object was, to enable the corporation, applying to Parliament, to main-

Jn for the spiritual good of the community a respectable body of the Reformed

ergy in the city—an object which continued ever after.

To accomplish this adequately, great powers were given to the Magistrates and

own-Council, most certainly not for their own benefit, but for the great end of

mfort to the community. It is to my mind altogether inconsequential, whether

ey got any thing pecuniary into the common good, which they had not before,

not. In my view, they got that which by no other means they could have

•lined for the common good, if by that be understood not a money-box or fund

■ general expenditure, but the means of adequately supplying the spiritual

ints of the people. They got a clear power of raising, in all time coming, a

id for maintaining an ecclesiastical establishment in Edinburgh, such as the

sole at that time desired, and for attaining which they were willing to sanction

s petition of the Magistrates, as made for them, and to acquiesce in the statute

a great boon.

This is the real onerous cause of the statute. Is it gratuitous in respect of the

mmnnity ? The people of Edinburgh got that benefit at the time, and they have

at it ever since. It was obtained on the express application of the Magistrates

d Council acting as the corporation for the whole burgesses and inhabitants, and

parently with their unanimous concurrence.

The power of assessment is an extraordinary power. It was granted here as a

eat benefit to the town of Edinburgh, as an arrangement for accomplishing an

ject of vital importance to the community, and at the same time relieving the

mmon good from a burden hitherto affecting it, because no consideration could

low them to neglect it altogether.

This is sometimes spoken of as if the statute had been a grant in favour of

me clergy or establishment of ministers. It was not at all so. It was a grant

the corporation for enabling them to maintain a sufficient number of ministers.

o presbytery, no general assembly, no bishop, no ministers interfered in the

alter. It was altogether the doing of the Magistrates and Town-Council ; and,

ough, in their petition, they mentioned the existing ministers among other
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No. 121. classes of the community, the benefit was asked for the community at large, neJ

May 28^345. '" resPect; °f l^e common good simply, but for enabling the Magistrates to main

Ministers of tain a sufficient establishment of the most able and learned of the clergy to t»

Edinburgh v. founj jn tne kingdom, in so much that the existing number of six ministero hi

ving been found inadequate, the object was to obtain the means of maintain

six more, for whom, as not previously existing, no application could

made.

In order to encourage this arrangement, and the grant as made to the coi

tion, and according to the strictest principle, the Magistrates and Council, ast

corporation, got the patronage of all the churches.

This is treated too lightly. I regard it as of deep importance. They got

patronage first by the articles of agreement between them and the Crown, and

was afterwards confirmed by the same statutes, which, as I read them, confer

them, as a corporation, the benefit of means for supporting the ministers to

inducted under it, by the power of imposing a public tax. They got these

tronages decidedly as the corporation, and they are held by no other title

the practical effect is, that, upon every vacancy, this corporation, havin;

power of appointment, and also the sole power of levying the tax, invite mini

from a distance to become ministers of the city, on the faith and solemn pit*

given in behalf of the whole community, that, when the services are renda

the statute shall be duly executed by the Magistrates and Council, who alone ■

the power of putting it in execution.

The statute 1661 appears to me to be very clear in its terms, and I see

occasion for going farther back, though that Act itself shows that the tu

been previously established in use. All that is said about the possibility of

College of Justice taking a share in the management, or of the Deacons of

kirk being appointed to collect, appears to me to be of no manner of conseque

Practically, the whole power was assumed by the Magistrates and Council, in

feet consistency with the terms of the statute. They got the whole power, I

from 1661, they have used it ever since. They have named the stentmastea

they have named the collector—and so very clearly did they assume, astbec

poration, both the power and the responsibility, that for a long course of Jt

they gathered all the annuity-tax as their own, mixing it with their ori*

funds ; and ultimately maintained, that they were only liable for competed i

pends to the ministers.

This course of practice went on from 1661 till 1811, a hundred and fifty y«

during all which time the idea of no liability by the corporation never was u

gined ; on the contrary, the tax was levied as a common tax belonging to tiff

poration, and all was put into the common fund, subject to the claims of

ministers for adequate stipends.

Now, though this turned out to be wrong practice, and it was found that

ministers had a claim against the corporation for the whole free produce of t

tax, this cannot, in my apprehension, make any difference as to the affecting '

acknowledgment of the principle in the present argument. There neTer **>

doubt entertained as to the responsibility of the corporation, both for the doe '■■

position of the assessment, and the due collection of the money. No doubt ■

entertained on that subject in 1813 ; and it is distinctly so explained in then

tract which was then entered into between the Magistrates and Council tsd I
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Misting ministers. For, if it had been held otherwise, the management would No. 121.

hre been put into the hands of the ministers themselves. But this was impos-

lible under the statute, and would have been a very mischievous arrangement, if Minister* of

it bad been possible or necessary. Edinburgh v.

Bat, in fact, the whole matter of assessment and collection remained exactly as aS,»»r»*»-

it had been before. The statutes were passed for the benefit of the community,

permanently, in their most precious interests. And who should take care of those

interests but the Magistrates and Council, on whom the whole duty is expressly

bid ? I apprehend that they must be considered as thoroughly and entirely re

presenting the community in this matter, and thereby binding all the tangible

funds which they may possess for making good the stipends payable by the an

nuity-tax.

For, in truth, the view I take of the legal question is somewhat different, from

that which has been urged. My opinion is, that these defenders having, not as

individual Magistrates and Councillors for the time, but solely as the representa-

tives of the corporation of the city permanently, the sole powers and the sole duty

of imposing and levving this tax, granted by Parliament as a boon to the city,

most, in any question with the ministers brought into it on the faith of those

powers and that duty, be considered as having in all cases levied the duties which

tiey had the power and means of levying ; and that it is altogether an irrelevant

answer to the ministers, demanding their stipends from those in whose hands the

fund appropriated to the purpose by Act of Parliament ought to be, to say,

that the officers of the corporation have neglected their duty—that is, that the

corporation has failed to discharge its duty, not to the clergy merely, whose

services have been given and taken, but to the whole community, for whose

knefit the power was conferred, and the obligation duly to exercise it was under

taken.

Taking this broad view of the case, I regard the allusions to such cases as that

of Innes, or the escape of prisoners, on the one hand, or the case of the road trus

tees, or any similar case, on the other, as of very little importance. The first class

of cases apply a fortiori, when rightly explained. But the pursuers stand upon

statutes, decrees of Court, and an implied contract. They are not engaged in a

penal suit in any sense. It is just a process of accounting, in which the pursuers

say that the defenders, as representing the corporation, either have, or ought to

nave, in their possession funds appropriated by statute to their use.

The case of the road trustees appears to be so totally different in principle, that

't is unnecessary to advert to it more particularly.

If there could be any question of personal liability involved in this matter, in

»ny view of the case, it could only be between the community and their represen

tatives, the acting Magistrates and Council at the time when the error was com

mitted. I do not say, either that such a claim of relief would be competent, or

thai it would not. I only think it clear that the ministers, who are in no way

answerable for such acts and neglects of the corporate body, ought not to be

thrown on any such penal and impracticable action.

The words about loss and damage in the summons relate, I conceive, to the

'act of the money being withheld, and the excuse made for not paying it. But

that excuse is not the cause of action—which consists simply in the refusal to pay

3 a
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No. 121. to the ministers the stipends legally due to them, from funds which the defender?

„ " hare, or ought to have, in their hands.

Ministers of ' Finally, it is not said that the defenders have not disposable funds. And it it

Edinburgh v. very clear that they have such funds.

"" * ,H Some illustration might, perhaps, be obtained from the case of assessments for

the poor, which by the statutes are to be imposed and levied within burgh by the

Magistrates.* It will hardly be said that, in respect of that duty, they are under

no responsibility as the corporation representing the community, or that the poor

within the burgh would have no claim against them as such, if they chose not to

lay on the stent, or not to levy the money.

But, in truth, the case of the annuity-tax appears to me to be the clearest case

of all, against the attempt to deny such responsibility.

Lord Cockburn I am of opinion that the interlocutor under review, in so

far as it assoilzies, ought to be adhered to.

I. In so far as the matter depends on the general principles of burgh law—

apart from any statutes, judgments, or contracts applicable to this particular ques

tion—I do not understand that even the pursuers pretend to have a maintaina!!?

case. Nothing is better established than that the Magistrates of a royal burgh

are not the burgh ; that they do not, in all matters, even represent it ; and thai,

where they do represent it, they have no absolute power of binding it. The Ma

gistrates and Town-Councillors are the principal officers by whom the businea

of the burgh is performed ; but the burgh and its officers are not identical. No

thing can show this more plainly than the fact, that the burgh, with all its cor

porate funds and privileges, may exist, although its Town-Council be extinguish

ed. A failure to renew the Magistracy does not dissolve the burgh. Awl

though the Magistrates may have great power over the burgh property, still they

are chiefly custodiers for the corporation, and they cannot divert it from its proper

ends ; and least of all can they do so by making it stand between them and their

own official errors or delinquencies. No burgh could long survive in a state of

solvency if they could.

And this protection is only the more necessary, that Magistrates, from their

position, are often, very naturally, chosen to perform many duties, and, in parti

cular, to administer many trusts, which are assigned to them because they hold

that office. But this multiplication of the trusts which they may happen to ad

minister, creates in law no confusion or amalgamation of trusts. There are

probably no Magistrates or Town-Councils who have not, as such, various duties

to perform, of the nature of trusts ; which, even when laid upon tbem by public

statute, and for behoof of the burgh, are quite distinct from their peculiar muni

cipal duties as officers of the corporation. The management of streets, schools-

hospitals, harbours, &c, have all been devolved on Magistrates, because they *«*

the natural persons to select. But though these trusts may have been conferred

* Proclamation, 29th August 1693 :—" And we, with advice foresaid, require

and command the Magistrates of our Burghs Royal to meet and stent themselves

conform to such order and custom, used and wonted, in laying on stents, annui

ties, or other public burdens, in the respective Burghs, as may be most effectual

to reach all the inhabitants.''
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upon them solely in consequence of the municipal dignity, and though this may No. 121.

hate been sanctioned by statute, and though the right management of these things

mav be eminently useful to the burgh, nobody ever fancied that the burgh pro- Miniate™ of

perty was liable for all the errors of these Magisterial trustees. The produce of Edinburgh t.

ibese trusts need not accrue to the burgesses, or to the burgh ; which, not being ag" *""'

directly benefited, are not liable for the los9.

No trust funds are applicable except for the purposes of the particular trust.

This is the principle implied in the recent judgments of the House of Lords, by

which funds in the hands of road trustees and commissioners of police were not

allowed to be applied in payment of damages incurred by these officers ; because

the payment of damages was Dot the object for which these funds were raised.

Now, the property of the corporation of a royal burgh subsists only for the pro

per corporate purposes. These generally exhaust it ; but when there happens to

be any unappropriated surplus, its object is to accumulate for behoof of the cor

poration. And it is most material, in reference to the present question, to ob

serve, that royal burghs are not liable, by common law, for the maintenance of

ministers. Payment of clergymens' stipend is no legal burden on burgh funds.

The incompetency of Magistrates subjecting the burgh funds for these stipends is

implied in this single fact. They might just as well attempt to apply them in

salaries to physicians of the body, because there was a dearth of medical skill,

which made the purchase of it beneficial to the burgesses.

Bnt merely because the managers of their tax happen to be the Town-Council,

md there is thus an association of the idea of this tax with the idea of Magis

tracy, the pursuers seem to have a notion that the estate of the burgh forms a sort

of general reservoir, out of which any party who loses by the negligence of the

Council, no matter in what capacity it was acting when it caused the loss, is en

titled to draw his relief. This, however, is a mistake ; and it is one that accounts

far much of their error in this argument.

To render the corporation responsible, a liability must be laid upon the burgh

itself. This may be done in various ways ; and the existence of the obligation,

■here it has not been imposed directly and in plain terms, may be deduced from

circumstances. But, unquestionably, it can never be held to be implied, at com

mon law, merely from three particulars, viz. that it arises out of an^rror on the

part of the Magistrates or Town-Council ; that the error was committed by them

■ ■ the course of performing a statutory duty ; and in a business useful for the

town.

Nothing can illustrate this more strikingly than the case of Balmadie. It may

be doubted whether this case is, even yet, cleared up. I do not see how the Ma

gistrates escaped being made liable ex contractu ; for the report bears that they

'■■"I come under a written engagement to pay. But, on the point decided, the

judgment is express, in its principles, against the present pursuers. It is, that

the tax was imposed on the inhabitants, and that its produce did not belong to the

burgh ; that " the Magistrates were not countable to the town ;" and that, there

fore, the people " were not liable for their Magistrates, who had not this collec

tion by their office, but by the Commission of Parliament.'' The Court " found

the town and the present Magistrates not liable ; but prejudice to the pursuer to

insist against the then Magistrates, their heirs and executors.'' This reasoning is

conclusive against the pursuers now before us.
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No. 121. II. They maintain, however, that the liability of the present defenders is fixed

by the various statutes, decisions, contracts, and proceedings which expound the

Minivers 0f ' history and legal character of this annuity-tax. There can be no doubt of the

Edinburgh v. relevancy of this statement ; but it appears to me to be utterly groundless. I ara

agis rate«. gagged that the responsibility of the funds of the burgh for the due adminis

tration, by the Magistrates, of the assessment for the clergy, was not only not

in the contemplation of any party concerned in the introduction or arrange

ment of the annuity, but is inconsistent with the whole course of what was done

and meant.

The municipal property of this city, though not liable for stipends to ministers,

had been misapplied to this purpose; and one main object of all the arrangements

was, to correct this misapplication, by creating a different fund for the maintenance

of the clergy. This is plainly set forth in the Act of the Privy Council of 18th

March 1634, sanctioned by Parliament—an Act which forms the basis, and dis

closes the true principles, of all the future arrangements : " Our Sovereign Lord

and Estates, &c, understanding that, ever since the Reformation, the whole inha

bitants of Edinburgh has enjoyed the foresaid benefits and blessings, and tbe com

mon good of the town, which has been given to them for maintenance of policle,

has been that way employed, through inlaick of other sufficient means, for enter

taining the ministrie of the said burgh ; for remeid whereof, and to the end that

those who serve at the altar may be entertained aff the altar, and the said common

good may be rightlie applied to the use whereunto the same has been appointed,

our Sovereign Lord, &c, statute and ordain." And so they introduce the tu,

but plainly on the principle that the burgh property was not liable. Tbe duty of

levying is laid on the Town-Council, not because they were the guardians of tbe

common good, which was not meant to be affected, but solely because they bid

the power and machinery for collecting.

The statute of 19th June 1649, proceeds on an implied recital of tbe same fact,

and of " the vast charges they (the town) have been at in building of their kirks

and other public works—in advancing great soumes of money for the use of tbe

publick, towards the maintainance of the cause, and the promoting tbe Reforma

tion, and the great loss they have sustained from thair great troubles and distrac

tions." To have made the common good contingently responsible for the annuity,

now raised from twelve to nineteen thousand merks annually, would have been an

odd way of repairing this loss.

The Town-Council was not trusted either with the valuation of the property to

be taxed, or with the collection of the assessment. The valuation was to be by

surveyors, chosen partly by the Town-Council, and partly by the College of Jos-

tice. And these last were then accustomed to act ; for this statute is pwtly

founded on " an exact survey of the elders and deacons of the session, with the

advice of the Dean of Facultie and uthers, members of. the College of Justice.'

And as to the collection, " it is hereby ordainit that the said imposition shall be

always collected be the deacons of the kirk, to be deliverit to the treasurer of tbe

kirk-sessions, and it is not to come in the hands of the Toune-Counsell, nor to be

applied to any other use than is above written." It is scarcely possible that any

idea of the burgh's liability could arise under these provisions ; for tbe burgh, as

such, had nothing to do with the matter. It might have been foreseen that tbe

Town-Council, or the College of Justice, might fail to appoint surveyors ; yet tbe
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consequence of this is left to common law ; or at least it is not laid by this statute No. 121.

either on the funds of the burgh or of the College.

The statute of 6th June 1661 matured the system, as it subsists at this hour. Miaiuxno^5'

If the pursuers have no case under this Act, they have no case at all. Edinburgh v.

It proceeds on the narrative, that the funds previously belonging to the city forMaButra,e8-

the use of the clergy, " are far short and not proportionable for such ane number

of ministers," and that " the common good and patrimonie thereof is exhausted

and overburthened." Nothing, therefore, is laid upon that patrimony ; but the

annuity is raised to six per cent, and is laid on " the inhabitants of the said burgh,

who has the comfort and benefite of the preaching of the gospell," &c. The valu

ations, as before, are not trusted exclusively to the Town-Council, and the collec

tion may be solely by " the deacons of the kirks." This last circumstance is con

clusive against the idea, that the produce of the assessment formed any part of the

corporation property. If there had been any idea that the burgh was responsible,

the general execution of the Act would have been laid on the Magistrates and

Council, the only official representatives of the burgh. But it is laid upon the

Magistrates alone—plainly as Parliamentary commissioners.

The accidents that the College of Justice has ceased to appoint stentmasters,

and the church to collect, are immaterial. The fact that these parties had power

to have acted, shows that it was not meant to be purely a burgh affair. Now,

suppose that certain representatives of the College of Justice had not merely been

permitted, but had been ordered, to concur in the appointment of surveyors ; but

had, like the Magistrates here, done so under an error which made an assessment

be lost—Would the College, or its funds, if it had any, be liable for the conse

quences of this error ? I conceive that they would not ; and if it be so, it is not

obvious how a similar error by the Magistrates can bind the funds of the city.

I can discover no enactment, and no expression in these original authorities for

the annuity, to warrant even a suspicion that the case that has occurred was anti

cipated. If it had been anticipated, checks would have been provided ; one of

»hich would probably have been the personal liability of the incorrect trus

tees ; but the whole scope of all the statutes seems to me to show that the con

version of the property of the burgh into a security fund for the conduct of the

Magistrates or Council, would never have been proposed, or would have been

resisted.

If this be a sound view of the original statutes, the burgh does not appear to

»* to have been made responsible by any of the modern Acts of Parliament.

These make no change whatever, applicable to this question. They merely adopt

the ancient system, and apply it to new churches and to extended royalties. They

"ere never meant to provide for the perfectly unexpected occurrence which has

produced this action ; or to introduce the new and alarming principle, that the

!"irgh property might be swallowed up, at any moment, by an error on the part

« the Magistrates or Council, as collectors of an assessment for the city clergy.

Notwithstanding an occasional expression here and there, the matter at present in

fepute stands now, in so tar as it depends on Acts of Parliament, exactly as it

*ould have stood, had it arisen in 1662.

" has been argued that the liability of the burgh, though certainly not enacted

ID express words, must now be inferred constructively. The grounds of this con-

tmction we, that the corporation was not only relieved of the burden of main-
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May 28, 1845.

Ministers of

Edinburgh v.

Magistrates.

No. 121. taining the ministers, but acquired something, and that the benefit was secured of

good clergymen.

But the corporation was not relieved of the burden of maintaining ministers,

because, though its funds had been occasionally perverted for the use of the

clergy, there was in law no such burden to be relieved of. What is said to bare

been acquired, was merely certain patronages, teinds, and vacant stipends. Ian

not aware that the town obtained any new teinds. Patronages are only held by

Town-Councils as trusts to be exercised gratuitously, and are not additions to the

patrimony of the burgh. Vacant stipends can only be applied to pious uses ; and

by one of these old statutes, this could only be done " by the kirk-session oft lit

said toune.'' The benefit of good ministers is undoubted ; but, 1 st, it is no bene'

fit to any burgh in its corporate character, but only to the people, who accordinglj

were assessed. 2d, Were not the clergy adequately paid for the good they did

without involving the burgh property ? They got a grant of a tax of six perceBl

on most of the real property within the city. Useful as their services may he

they appear to me to have had no bad part of the bargain. There are many othei

things absolutely indispensable for towns—such as protection from violence, trade

relief for poverty, &c. Town-Councils are very generally made the instrument!

by Parliament for levying funds for these objects. The Magistrates and Cound

of Edinburgh are still the collectors, through their stentmasters, of the poor's-mo'

ney ; and, till recently, they had the same statutory duty to perform in collect!; ;

" watch-money," and in managing the port of Edinburgh, the streets, and man]

other things. If the burgh be responsible under this action, its funds are equal);

responsible for the most innocent mistake committed by the Magistrates in al

these matters—that is, are never safe for a moment.

It has been said that neither are the pursuers safe if the defenders' pleas hi

sound, because the defenders, by committing a blunder, may defeat the assessmecl

whenever they please. The same thing may be said of every trust. Trustee!

may always injure trusts by voluntary errors. But there are two safeguards for the

pursuers ; 1st, the individual liability of those who err ; 2d, that, if not excluded

by contract, the pursuers may take the collection into their own hands wheneref

they please.

I do not think that either the judgment of the Court in 1813, or the contort

of the parties in 1815, are of the slightest value in this discussion. The point

now at issue formed no part of the litigation, or of the agreement.

The point now before ns did not, and could not, arise in that action. The sum

mons contained a conclusion, that if at any time the funds, provided for the main

tenance of the clergy, should " prove inadequate," they were entitled to recowse

on " the common property of the community." But no judgment was pronounced

on this; and though there had, this does not imply a decision on the present ques

tion. The only real object of the action was, to ascertain whether the defende"

were bound to account to the ministers for the whole actual produce of the assess

ment, or had a right to allow what might be deemed adequate stipends, mu w

keep the surplus. Nothing beyond this was discussed or settled. I was counsel

for the ministers throughout, and am confident that the present case, vix, of ""

liability of the burgh property for loss arising through error by the Town-Council

or Magistrates, was never contemplated. It had no connexion whatever with iw

matter then in hand.
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The contract neither does, nor professes to do, any thing, except to follow out No. 121.

what was decided. The parties agree not to disturb the judgment, and the Ma-

gistrates engage to pay a 6xed sum, as the estimated produce of the tax, till 1825, miniiters f

and to take whatever surplus there might be for the community. But there is no Edinburgh v.

declaration, that if the collection should ever happen to be impaired by a mistake, MaS,strates-

the property of the burgh was responsible. It is true that the agreement binds

the successors of the existing Council, but this does not enlarge the nature of the

obligation ; and it is also true that the party on one side is described as the pre

sent Magistrates of the city of Edinburgh, " and for the whole Council and com

munity of that city." But, 1st, these Magistrates lay nothing upon the com

munity except an obligation to account for a. certain sum till 1825. 2d, If they

had transferred the consequence of a blunder of their own from themselves to the

community, and if this had been illegal, which is the point now in dispute, this

part of the contract could not be enforced against the present guardians of the

municipal estate.

The cases of Innes, and those about the escape of civil prisoners, have been

founded on by the pursuers, but they are strongly against tbem ; because, in all

of them, the duty, for the violation of which the corporation was found responsi

ble, was a duty incumbent on the corporation. It was the burgh that was bound

to have fenced the streets, and to have secured imprisoned debtors. These cases

are only applicable by assuming the matter in dispute.

The same observation disposes of the only three English cases that we have

been referred to. In every one of them an obligation had been undertaken by the

corporation, and had been violated by them for their own emolument. In Lud

low, the corporation being the guardians of a charity, had culpably sold it to them

selves, and were found responsible for this " breach of trust." In Dublin, the

Magistrates, as trustees of a water-duty, had misapplied the money sued for to the

purposes of the corporation. In Lyme-llegis, the corporation had obtained its

charter on condition of maintaining the harbour, and wished to retain its privi

lege, while it saved its funds by letting the harbour get into disrepair.

I am, therefore, of opinion, that the burgh property of Edinburgh is not liable

for the error of the defenders' predecessors, who, I think, were acting when they

fell into it, solely as Parliamentary Commissioners.

HI. But if I were wrong in this, and if they are to be held as entitled to repre

sent the burgh quoad hoc, then the question arises, Whether their error was suffi

cient to involve the burgh ?

As to this I am of opinion, that if the burgh be liable at all, it is liable for any

error on the part of its representatives, however innocent, by which loss has

arisen, to the extent of repairing that loss. It seems to me to be no answer to the

party suffering to say that the error was excusable. It may be excusable morally,

or as a defence against any penal demand, but in the matter of mere reparation

'his is irrelevant.

But this is not the ground on which the summons is rested. It proceeds solely

and emphatically on culpable misconduct or neglect. If, as I suppose, the pur

suers must be restricted to this, I am very clear that, whatever other action they

nay raise, this one cannot stand. I never knew, and indeed it is impossible for

nie to conceive, conduct more entirely free of every taint of blame. It was the

purest and most innocent possible mistake.
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No. 121. The Lord Jcstice-Clerk concurred in the opinion delivered by Lord Mod-

creiff.

May 29, 1845.

M'Laurin v.

M'Gregor. The Court pronounced this interlocutor :—" Having resumed consideration

of the cause, with the opinions of the consulted Judges, and having again

consulted their Lordships as to the terms of the interlocutor now to be

pronounced :—In terms of the opinions of the majority of the whole Judges,

recal the interlocutor, in so far as it sustains the seventh defence : Quoad

ultra adhere to the interlocutor, and refuse the desire of the reclaiming note."

Robert Johnston, Jan., W.S Graham and Anderson, W.S.— Agents.

No. 122. Ronald M'Laurin, Pursuer.—Tennent.

The Rev. Gregor M'Gregor, Defender Monro.

Process—Reclaiming Note—Statute 6 Geo. IV. c. 120, § 5—Objection to th*

competency of a reclaiming note, on the ground that a party had not intimate

his intention to reclaim to the Lord Ordinary, repelled.

May 29, 1845. This was an action of furthcoming at the instant of Ronald M'Laurin

~ against the Rev. Gregor M'Gregor, as common debtor, and certain

Lord Wood, other parties, as arrestees. M'Gregor gave in defences, stating that the

w# pursuer was barred from following forth his action, inasmuch as he had

entered into an agreement with the other creditors to pursue common

measures along with them. M'Laurin objected that the common debtor

had no title to maintain such a defence, which was only competent to the

creditors, with whom this agreement was alleged to have been made.

The Lord Ordinary ordered the dependence of the action to be inti

mated to the creditors, and they having failed to appear, without making

up a record, pronounced the following interlocutor:—" In respect of the

intimation to the creditors made in obedience to the interlocutor of the

28th of February last, and that none of the creditors have appeared,

repels the defences for the common debtor, and decerns ad interim, and

appoints the arrestees to lodge a condescendence of the funds in their

hands by the second box-day in the ensuing vacation."

M'Gregor reclaimed, when the pursuer objected to the competency of

his reclaiming note, on the ground that he had not intimated his intention

of reclaiming to the Lord Ordinary, upon his pronouncing the interlocu

tor. The interlocutor was one repelling dilatory defences, while it was

made imperative by the 5th section of the Judicature Act, that a party

intending to reclaim against such a judgment, should intimate his purpose

of doing so to the Lord Ordinary, in order that he might pronounce a

judgment as to the expenses of the preliminary discussion.
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Lord President These do not seem to be dilatory defences. The Lord No. 122.

Ordinary does not call them so.

Lord Jeffrey I do not think the Judicature Act is to be construed according Brown '

to the strict interpretation put on it by the pursuer. It does not seem to me to Kobcrtson.

hare been passed eo intuitu; it seems merely to be intended to allow the success

ful party to obtain a finding for expenses.

The Court repelled the objection.

Baxter and M'Dougall, W.S Pattin and M'Douoall, W.S.— Agents.

James Brown and Others, (Ogilvie's Trustees,) and the Kirk- No. 123.

Session of Dundee, Petitioners.—Rutherford—Moir.

James Robertson, Respondent.—Inglis.

Trust—Factor—Competition.—Circumstances in which a factor upon a trust-

estate was appointed on the joint application of two claimants of the residue of the

estate, during the dependence of a process raised for the reduction of the titles of

the heir-at-law, who was in possession of the heritage of the trustee, and main

tained that the trust had lapsed, and was ineffectual.

The petitioners respectively claimed the whole residue of the trust- May 29,1845.

estate of a party deceased, under his trust-settlements, and raised sepa- _

rate actions against the respondent, the heir-at-law of the truster, who W.

had made up titles to him, and entered into possession of all his heritable

property. The heir-at-law, in defence, maintained, that the trusts had

lapsed, and that the trust-deeds were, for different reasons, ineffectual as

settlements of the truster's estate, or at least of his heritage. The ac

tions against him were conjoined ; and, during their dependence, the pe

titioners presented a joint petition to the Court, praying for the appoint

ment of a judicial factor, to act in room of the trustees named in the

settlements, for the purpose of managing and carrying the purposes of

the trust into execution.

Their petition proceeded on the statement, that they had one interest

that the trusts should not lapse, in order that, in the event of either of

their claims to the residue being sustained, it might be conveyed over to

the successful claimant, and the legacies bequeathed in the trust-deeds,

paid to any of the legatees who might be found to have right to them.

Answers were given in by the respondent, in which he opposed the

application, on the ground that the pleas he maintained in the actions at

the petitioners' instance, and more particularly the plea that the trust

had lapsed, might be materially prejudiced by the appointment of a ju

dicial factor ; and that such an appointment would be equivalent to a
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No. 123. sequestration of the trust-estate, which was incompetent, after he, who was

one of the competitors, had obtained possession of it.1
May 30, 1845. _. . . r ' . r , , , . .

Currie v. Ihe petitioners craved leave to amend the prayer of their petition,*

M'Nair. as t0 conciude simply for the appointment of a party " as factor on th

trust-estate and effects " of the deceased truster.

The Court granted the prayer of the petition as amended, rese

ving " to both parties all pleas competent to them in the actio

now in dependence."

!

John Murdoch, S.S.C Lochhart, Hunter, & Whitehead, W.S.—Agents.

I

i

No. 124. Margaret Currie, Pursuer.—Rutherfurd—Penney.

Isabella M'Nair or Glen, and Peter Glen, Defenders.— Whigk

Process—Statute 1 & 2 Vict. c. 118, § 4—Act of Sederunt, 24rt Dec*

1838, § 2 A party who had raised a reduction of certain bills, and marked

a First Division process, afterwards suspended a charge upon one of the bill*,

neglected to mark the Division to which the suspension was to belong;

respondent, in the suspension, marked it as belonging to the Second Division!

reclaimed against an interlocutor of the Lord Ordinary passing the note, to

Division of the Court, who adhered ; the actions of reduction and saspaj

were afterwards conjoined by the Lord Ordinary, and declared to belong k

Second Division of the Court; but the Court altered, and declared that i

joined processes belonged to the First Division.

.thai

May 30, 1845. Margaret Currie raised an action against Mrs Glen and herl

1st Division, band for the reduction of three bills of exchange, and the summons

Ld. Robertson, marked by the pursuer's agent as belonging to the First Division o

Court. On the 17th December 1844, the Lord Ordinary appoints

defenders to satisfy the production, and, on the 21st of the same mc

held the production as satisfied, and ordered defences to be lodged.

One of the bills in the mean time having become payable, the de

ders charged the pursuer for payment, and she suspended the chai

and, on the 21st of December, the note of suspension was passed,

out caution or consignation.

Against this finding the charger reclaimed ; and, as the suspend

agent had neglected to mark the Division to which the note of svsf

sion belonged, their agent marked it as belonging to the Second, I

1 Ersk. II. 12, § 55, 56; Somerville v. Rutherford, 19th May 1815, (F.C

Berry v. Anderson, 17th November 1822, (2 S. 97 ;) Rowaltson, 15th Dtaai

1830, (9 S. 188.)
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carried the process to that Division of the Court. The Second Division No. 124.

adhered to the Lord Ordinary's interlocutor.
.... . . ,,,,,,,. , , M»y 30, 1845.

When the suspension returned to the Lord Ordinary, he pronounced Currie v.

an interlocutor in the original action of reduction, conjoining it with the M'Nlur-

suspension, and declaring the conjoined actions to belong to the Second

Division of the Court.

The pursuer reclaimed, and pleaded ;—

That, as the reduction was the action that had been first raised, it was

the leading process, and that as it had been marked as a First Division

case, which marking, under the 1 and 2 Vict. c. 118, § 4, and relative

Act of Sederunt, was final as to it, when the suspension was conjoined

with it, the conjoined process must belong to the First Division ; and

that the fact of the defender's having brought the Lord Ordinary's find

ing in the suspension under the review of the Second Division, had no

effect upon the question.

The defenders pleaded ;—

That, as the pursuer's agent had failed to mark the note of suspension

as belonging to the First Division, the Lord Ordinary had a power to

declare the conjoined actions to belong to the Second Division, and that

he had exercised his discretion properly in doing so, as the suspension

had already been under the review of that Division.

The Court held, that the reduction being the leading process, and the

marking on the summons being final and conclusive as to the Division to

which it was to belong, any action which required to be conjoined with

it must necessarily belong to that Division of the Court which had

already, in the exercise of the power conferred by statute, been selected

by the pursuer.

The following interlocutor was accordingly pronounced :—" In re

spect the reduction is the leading process, and was first in Court,

alter the interlocutor of the Lord Ordinary ; declare the conjoin

ed actions to belong to this Division of the Court."

James Stuart, S.S.C A. Ferguson, S.S.C.—Agents.
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No. 125. Edward Railton, Pursuer.—Rutherfurd—Buchanan—Maitland—

May 3*7845. Moncreiff.

Raiiton v. Mathews and Leonard, Defenders.—G. G. Bell—Penney.

Mathews.

Process—Jury-Trial—Cautioner.—Verdict returned under an issue whether a

party had been induced to subscribe a bond of caution by undue concealment or

deception,—set aside as not warranted by the evidence, and a new trial granted.

May 30, 1845. Sequel of case reported ante, Vol. VI. p. 536, which see.

„ ~ This was an action of reduction, at the instance of Edward Railton, of
2d Division. '

Ld. MoncrdfT. a bond of caution granted by him to Messrs Mathews and Leonard of

jury ause. gyjgjQj^ for George Hickes, who was commission-agent for the sale of

their goods in Glasgow. The ground of reduction libelled was, that the

bond had been obtained by fraudulent concealment on the part of the

Bristol firm, of material circumstances known to them affecting the credit

and trustworthiness of Hickes.

The decision of the Court upon the bill of exceptions, formerly

reported, having been appealed to the House of Lords, was reversed

on 14th June 1844,1 and the exception was allowed, and a new tria

granted.

A second trial took place at Edinburgh, before Lord Moncreiff, when

a verdict was returned in favour of Railton, the pursuer.

Mathews and Leonard then moved the Court to have the verdict set

aside, as contrary to evidence, and a new trial granted.

The case was advised of this date.

Lord Medwyn.—I admit as fully as any person can do, what I may almost

term a rule of Court, that no verdict is to be disturbed founded on evidence, »■■ '

it is possible to take a view of the evidence sufficient to support the opinion ot <:■

jury, even although that should not be the soundest or most natural view.orsncb

as the Judge did or would take ; but, on the other hand, I am bound to bold that

it is the duty of the Court to review a verdict, if it be manifestly contrary to «T>

dence, in consequence of the jury having taken a false view of it, and more espe

cially if they had not a mere issue in fact to try, but one where the fact was to k

applied to the law as laid down by the Judge ; and if, in doing so, they have ma-

conceived the charge, or supposed that the facts came up to the requisitions of tb*

charge when they clearly did not, then the Court is bound to afford the complain

ing party an opportunity of obtaining justice, by submitting the case to the deo-

3 S. Bell, 56.
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sion of another jury. Observe, I say, to obtain justice—for it is only in the case No. 125.

when the Court are satis6ed that justice has been frustrated, that a new trial should

k granted. Now, being very decidedly of opinion .that the jury have not applied Ra|iton'T

the facts of the case according to their true import, as established in evidence, to Mathews.

the law which must have been laid down by the Judge, for it was prescribed to

him by paramount authority, and, as it has not been objected to, I am bound to

hold it was so laid down ; and as, looking at the evidence, an opposite conclusion,

I think, should have been arrived at by the jury, if they had not erred in the ap

plication of the facts to the law, I feel bound to allow a new trial in this case.

The law of this case, as laid down by the House of Lords, is this : According

to one learned Lord, it is, that " there may be a case of improper concealment, or

mm-communication of facts which ought to be communicated, which would affect

the iitnation of the parties, even if it was not wilful or intentional, and with a

mew to the advantage the parties were to receive." And according to the other

learned Lord, who disposed of the Bill of Exceptions, the meaning of the issue is

declared to be—" Whether Railton was induced to subscribe the bond, by the de

fenders having omitted to divulge facts within their knowledge, which they were

bound in point of law to divulge ;"—bound in law to divulge. That is, such as the

surety, the friend of the agent—he who is applied to solely by the agent, and who,

out of friendship to him alone, agrees to become his cautioner, in order to secure

the employment to him—and without any application to him from the principal, or

desire that he should come forward, by being informed of, would have refused to

become bound for his friend as not trustworthy ; for it is only such material facts,

which affect the character of the risk to this extent, that the principal can be re

quired bylaw to communicate, when no application is made by the proposed cau

tioner for information as to the prior dealings of the agent. The principal, who

cannot be supposed to have any doubt or suspicion of the man he is employing as

his agent, is further confirmed in his confidence by his friend coming forward as

his cautioner without any enquiry at him ; and thus he is never called upon to

investigate minutely the conduct of the agency, nor to suppose that a doubt may

he cast upon the agent's prior proceedings by the enquiry made regarding them.

It was well remarked, that it is difficult for the Court, sitting calmly in review

on this case—upon the whole circumstances of irregularity or inaccuracy, produ

cing instructions, remonstrance, or remarks, even to tending to destroy confi

dences—some explained and thought of no more at the time, nor entitled to be

thoughtof,now that they are explained, and others shown to be, in the circumstances,

inconvenient or impossible, and therefore not insisted in, and thus also no longer to

be taken into view—to take a just view of the circumstances, so as to place them

selves exactly in the situation of the defenders as to knowledge of what would

affect their mind, and thus ascertain what was material to be communicated. Still

leas, with all submission must I say it, was it in the power of the jury, with all

the facts stated to them at one time in a mass by the counsel, and placed before

them in one view, to discriminate accurately among them, and consider their effect

upon the minds of the defenders, as they occurred not at one time and together,

but during a course of time from January 1834 to October 1835.

The misconduct of the agent, that from which loss has arisen, consists in this,

that he sometimes discounted bills of the customers of the bouse, and, instead of

remitting the proceeds immediately, he retained the amount and applied it to his
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No. 125. own use, sometimes giving a false date to tbe discount, when he noticed the dis-

count—so that, for example, at the date of the bond, there was a balance doe on

*KniltUn'v *ne agency accounts of £8067, of which there was of debts due by purchasers)

Mathews. £5185, and cash in his own hands, £2882, while all that the states, sent by him

monthly, showed to be in his hands, was £583. If you allow, as Mr Moncreiff

does, £500 to pay the commission then due, this was a very reasonable euro for

the agent to retain, who besides, as the accounts show, had various expenses

always to disburse. It appears, that monthly accounts of sales, and monthly ac

counts current of sums received and paid, were sent by Hickes to Bristol; and

these were sufficient to show the sum due by the agency, although they would

not tell what part was cash in his hands, and what part was in bills due by cus

tomers. This, which was the important particular, for it was here where Hickes'

peculation lay, could only be discovered, the fact as well as tbe amount, from the

Glasgow books, and with a good deal of investigation, by going to the banks to

ascertain the periods of discounts, which were often different from what appeared is

the monthly states, even when the discount was mentioned there.

Now, it cannot be pretended that the defenders had any means of ascertaining

that Hickes retained more in his hands than his states showed—that is, the rams

contained in the third column of the state made up by Mr Moncreiff, and printed

at p. 8. They never were in Glasgow subsequent to April 1834, and I know ol

no circumstance which could have raised any suspicion in their mind that Hirkei

was acting dishonestly, and was not trustworthy, and that all the states which be

sent were false from the very outset of his agency, and made up, and too success

fully, with a view to cover his deficiency.

I confess I should have liked if the jury had returned a special verdict, or, if

the parties had concurred in a joint case, to have Been what points they really

thought proved to have been within the knowledge of the defenders, or presume!

to have been so, which the defenders were bound in law to communicate, unappW

to, as material ; for I confess I am unable to comprehend on what the jury hire

returned this verdict, finding that tbe pursuer was induced to subscribe the bofid

by undue concealment on the part of the defenders. He was appointed agent in

February 1834, and was to find security for £3000. It cannot be supposed then

was any thing to give the defenders an idea that he was not trustworthy at th*

time. Even before security was granted, he was authorized to collect above £2000

of outstanding claims of the former agency.

Now let us attend to the various matters which, it has been said, should hit

raised suspicion in the minds of the defenders, and should have been communicated

unasked to the proposed cautioner, and which are now urged as sufficient u> n-

cate the bond of caution.

The correspondence shows that no precise rules were laid down for condoctwr

the agency ; that was left on the former practice, and the usage in such «*«•

He transmitted monthly statements of sales, and also account-sales, with sufficient

regularity. The dates of rendering are given in the first column of Mr Mon-

creiff's state, always within the following month, and very regularly during the

mx last months, the latest being the 5th of the month. The defenders acquiesce

in getting monthly states, and these gave all the information that weekly sales

would hare given.

Then they occasionally call upon Hickes to make further remittances. I' "
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said that some months he made no remittance ; but this was always made up the No. 125.

seit month, by a larger remittance than his apparent balance for that month would on-i^r

have allowed. Thus he makes no remittance in May 1834 ; this is made up in Ranton v.

June, when he remits £700, although the balance shown at 31st May, on theMalhe'"'

transactions of the month, was only £323 ; and the same applies to all the other

instances of this (at the very utmost) irregularity being immediately corrected on

being pointed out.

Again, they wished him to sell only at four months' credit. They knew he did

sot do so. And he seems to have given sufficient reasons for this in May 1834;

other bouses in the same line were giving six and twelve months. This state

ment is not disputed. I never see the term of credit adverted to till 24th Sep

tember 1835, when they write, " You must really keep up your payments better,

and attend to the terms of credit ;" but it is not said that this means four months.

Tbe defenders could not fail to know that he had done so, and they had acquies

ced in this ; and what loss, falling within the bond of caution, arose from this

exclusion of credit ? It obviously increased the sales, and this was for tbe ad

vantage of his employers ; but as he was not responsible as on a del credere com

mission, and only for his recoveries, and on these only received commission, he

had no interest, but tbe opposite, to extend the credit, if that was to increase the

irrecoverable debts in bis bands.

The states showed that there was an increasing balance in the agent's hands;

bat was it such as to induce suspicion that he had retained cash and misapplied it ?

Tbe business had increased under his management. Tbe same months which, in

1834, produced £3137 of sales, produced in 1835, £4626. This necessarily in

creased the balance.

Besides, an agency such as this could not be carried on without the occurrence

of bad debts. Mr Moncreiff says the balance of £8067 includes the bad debts of

both agencies, although he has not furnished a state of them. It is further said,

that, in June 1835, a list is sent of parties requiring prompt attention, defaulters

to the extent of £1603. Hickes, in his answer, 3d August, says, " I have attend

ed to the instructions in your letter of the 24lh June as far as it is practicable ;"

and it does not appear that there was any reason to doubt this, or, in truth, any

negligence here. It appears, by Mr Moncreiff's evidence, that £712 was recovered

prior to 30th September, but £891 was not then accounted for, and was outstand

ing. It is not alleged that these were recovered and not accounted for by Hickes.

With the full investigation of the states, and examination of the books, if this had

been true, it must have been discovered, and could have been proved. But the

pursuer has not attempted to do so, nor is it proved that there was any negligence

even. It was his interest to recover as much as he could. Very probably some

may have been recovered subsequent to SOth September ; and, even if the whole

remained unrecovered, it was no large sum on sales exceerling £14,000, in addi

tion to the sales under the former agency, of which we do not know the amount,

bat where we also hear of bad debts.

As to Cattern's bill, can it be supposed that, when the amount carried in June

stated this small bill discounted, they looked back, or were bound to look back, to

prior states, where, if they had any suspicion, they might have found in the state

of bills in March, that the bill was said to be payable at a prior date.

It is further said, that the books of tbe defenders were not balanced for twenty
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No. 125. one months. But this was not peculiar to this agency account ; it was omitted

because the books of the copartnery were not balanced during that time, era

iu'i'ltn'n'v. * although there were changes in the partnership. But if they had been, all it would

Mathews. have shown would have been an increasing balance no doubt outstanding, but would

not have shown that the cash balances in hand were larger than he represented in

his monthly accounts, which is the real matter in his conduct which would hart

indicated untruslworthiness. The increasing balance might have called for an ex

planation, and Hickes would probably have told them, and, to a certain extent,

with truth, of increased sales, of continually increasing bad debts, and of the ne

cessity of extended credits. Unless suspicion was raised on other gronnda, this

would have been satisfactory.

There is n letter in May 1835, which it is possible may have misled the jury;

it is addressed by Mathews to Hickes, and speaks of his conduct, tending to

destroy confidence. If the subject was not duly attended to, it might be snppoaed

that it alluded to the balances in his hands, and thus might give room for a tup-

position which was thrown out at the bar, that suspicion did exist ; but the mean!

of ascertaining, if well founded or not, were refrained from, because at this time

the bond had not yet been obtained, and, till that was got, it would not be prudent

to investigate the accounts of Hickes. But the letter had no reference to the*

balances, even if an examination could have led to the detection of his fraud), bit

solely to the delay as to the bond. Twelve months had elapsed since this was

promised, and still it was not executed. It was this delay that tended to destroy

confidence—a strong expression used to urge him to get it executed, which accord

ingly had the effect. The bond is given—any diminution of confidence is at an

end—confidence is fully restored, so much so, that the agency continues for two

years longer, till May 1837, when it is put an end to the moment it was sospecifd

there was any thing wrong in his conduct, which first dawned upon the defenden

by the return of a dishonoured bill upon them ; when one of the partners cam

down to Glasgow, where alone the state of the agency could be ascertained, it

consequence of the false states he had always furnished. Had any saspirk*

existed prior to the date of the bond, would they have been so long of verifyir:

their suspicions after it was granted, and permitted him to go on deeper and deeper

in their debt ? The supposition is impossible ; and the step was taken on the

very first occasion on which a doubt arose in their mind as to his ontnut-

worthiness.

These, I think, are all the circumstances which have been founded on in tk»

case ; and from all of them, even taking them combined, and as pressing opon tbe

mind at the same moment, I cannot but conclude with Mr Moncreiff, that "lock

ing only at the monthly states and the Bristol books, it does not appear tot*

that there was any thing necessarily calculated to excite suspicion of unfair

dealing."

It is true Mr Borthwick says, " looking to the amount outstanding, I should bare

suspected something wrong." But he explains this, and takes two elements i>'°

view in arriving at this opinion, not legitimately in the case, as affecting the mind

of the defenders. " The sum was too large on the rule of four months' credit-

This they knew could not be observed, " and considering what I know of d*

respectability of the houses dealt with in Glasgow," was information which they

could not possibly have.
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Under these circumstances, I cannot wonder at the desire of the defenders to No. 125.

bare an opportunity of submitting their conduct to the decision of another jury,

under any penalty which may be attached to it as to payment of expenses, in order Railton' v.

lo wipe off the imputation which has been cast upon their character as British Mathewa.

merchants for fair dealing, as if they bad indorsed, by undue concealment, a con

tract to come forward for their agent, whom they knew, or strongly suspected, to

be dishonest; and I cannot bring myself to think we ought to refuse them this

chance of redeeming their character. A new trial is no doubt not to be granted

lightly; hence it is often granted only under the penalty of paying the expense of

the one excepted to—severe enough, surely, upon the party who shows that the

rerdict is contrary to evidence ; and if the expenses of the other party are paid, if

his plea is just he does not suffer, as he will be entitled to the same verdict again.

If it is not just, his claim should have no favour. Contrast the pursuer's case with

ibe defenders. Nothing excited suspicion of their agent in their mind ; they

believed him trustworthy ; the accounts he sent showed nothing of his peculations.

From the first it was arranged that he was to find security ; he is dilatory in doing

to, and so little suspicion attached to him, that he is allowed to go on for more

(ban twelve months without its being peremptorily insisted in ; and then it is not

from any suspicion, but solely on the establishment of a new firm, that this stipu

lation is enforced. He applies to bis friend Mr Railton—he who had been his

•gent in settling his affairs with his partner Rowley—perhaps I am not entitled to

refer to the proceedings in the former case, which showed this, and his continued

intimacy with Railton—but this I may assume, that none but a very warm friend

indeed would undertake a cautionary obligation for the good conduct of another

to tbe extent of £4000, in the management of a business where the control of his

principal was excluded by the distance of their residence, and the trust which

required to be reposed in the agent. Then this friend agrees to become cautioner ;

be makes no enquiry of the principals as to their satisfaction with the mode of his

doing business, and the correctness of bis accounts ; but it cannot be supposed that

this friend did not make enquiry of the agent himself. He would no doubt get

assurances from him that every thing was correct ; he might show him the copies

of his monthly states and accounts current ; he would thus deceive him, just as he

misled and deceived his employers ; but it seems very hard to lay the penalty of

his fraud upon thorn, and relieve the other.

I am aware, that in granting or refusing a new trial, the opinion of the Judge

*ho tried the cause is always a weighty consideration ; and as we have the advan

ce of having his Lordship one of our number, if he shall say that the verdict is.

the one be expected, or the one he would have advised, if he had been to offer an

"pinion, as perhaps he might have done, by stating what, in point of law, the prin

cipal was bound to divulge—which ff given as the law of this case by one of the

learned Lords who disposed of the former bill of exceptions in tbe House of Lords—

I would at once admit that I had taken a wrong view of the evidence. At the

"me time I may notice, that considering the nature of the testimony—not a num-

h*f of conflicting witnesses, where it may be of importance to see in what manner

**eh has given his evidence, that their effect may be properly weighed, but where

two intelligent and unbiassed professional gentlemen give the authentical results of

their examination of mercantile books, in perfect consistency with each other, a

''"dge reviewing at leisure this evidence does not seem to be in a position at all

3b
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No. 125. less capable of arriving at the truth, than the Judge who is to form his opinion at

M arT"7am B 8'nS'e sitting, in the course of an investigation into complicated mercantile trans-

Railtun'v. ' actions, extending over a considerable period. My deliberate study of this esse

Mathews. has resulted in a very clear opinion, that great injustice will be done to the defen

ders if a new trial be not granted here.

I will only add this. It was pressed upon us from the bar, that to allow a new

trial would be to have three trials in this case, to the great disparagement of the

system of trial by jury. But I hold that, in truth, there has only been one trial,

according to the law which has been prescribed to us for this case ; the £rst trial

failed not from any erroneous view of the facts of the case. But even if it were .

so, where we were satisfied that the verdict is against evidence, and that great

injustice had been done by the verdict, I think such a consideration should not

weigh with the Court ; no doubt making it a matter of greater difficulty to allow

a third trial than a second ; but even such a result would, I must hold, be led

injurious to the credit of jury-trial, when justice is finally attained, than if tbt

unsuccessful party is made to sit down under an unjust verdict to his great loss,

with the feelings consequent on such a result, rather than disturb the verdict, while

even the successful party cannot but be secretly exulting, that his case has beea

submitted to a jury rather than to a court of law, or an intelligent arbiter.

Lord Moncreiff.—I must confess that I have had considerable difficulty in

coming to a decided opinion in this case, arising chielly from the peculiar positioi

in which the cause stood in the last trial.

The verdict of a former jury, in favour of the defenders, having been set aside,

in consequence of a bill of exceptions to the charge of the presiding Judge in

matter of law, though disallowed by a majority of this Court, having been sus

tained by the House of Lords, I stated the law to the jury, in the words of Lord

Chancellor Eldon, in the case of Smith against the Bank of Scotland, and of Lords

Cottenham and Campbell in the present case.

Under this direction, to which no exception was stated by either party, the

verdict returned substantially finds that the pursuer was induced to sign tbe bond

in question by undue concealment on the part of the defenders. The defenders

now move to have that verdict set aside, and a new trial granted, on the ground

that it is contrary to evidence, or without sufficient evidence to warrant it.

Tbe right to move for new trial on such a ground, which had been long settled

in England as matter of necessity, is made clear in Scotland by our statutes, and

is indeed a very important and sacred right, resting on principles which have beea

justly deemed essential to the very existence of trial by jury in civil cases ; for, if

there were lodged in every jury an absolute power to deal with tbe property,

or the honour and character of the individual parties before them, by an arbitrary

discretion against evidence, or upon no suffiewnt evidence, without any power of

control, the trial of such cases by jury, instead of being, as I believe it to be, a

great benefit and blessing to the country, would be in great danger of becoming

an instrument of the most grievous injustice. But, on the other hand, all amine •

ties have held it to be one of the most delicate duties which a Court has to dis

charge, to deal with such motions for new trial on matters of fact and evidence;

for we all must be sensible, that repeated trials of the same cause are a very great

evil, and that to set aside a verdict fairly returned, where no matter of law has

been properly raised, on light grounds, or merely because the Court may think
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tat the verdict might, in better consistency with the evidence, have been dine- No. 125.

rat, would tend to supersede the jury altogether, and involve the parties litigants

,. , .. M»y 30, 1845.
i endless expense and vexation. Railton ».

Nevertheless, when such a case is presented to us on reasonable and probable Mathews,

rounds, we cannot refuse to come firmly to so important a duty. The. ends of

ibstantial justice most be secured, and we must deal with such motions accord-

g to the best lights we can obtain, and the best judgment we can form, on the

ite of the particular case ; but it is always to be remembered, that, in granting a

iv trial, where it appears to be called for, we do not ourselves decide the merits

the cause, but only hold that, in the circumstances, the trial had not been satis-

ctory, and that it is fit that it should be submitted to another jury.

In the present case, there was only evidence led upon one side ; but then the ver-

t is in favour of the party who led that evidence, the pursuer ; and this has

ted a special difficulty in my mind. The defenders adduced no evidence, though

; case evidently admitted of material evidence on their part, if they could have

night it. Tbey took their chance of the result on the pursuer's evidence ; and

ragh they were no doubt entitled to the benefit of all facts in their favour ap-

iriog in the written or other evidence adduced by the pursuer, the state of this

e essentially is, that it is on the insufficiency of the pursuer's evidence to prove

affirmative of the issue, and not on the verdict being contrary to any evidence

before the jury by the defenders, that the motion for new trial must rest. The

and so taken is no doubt perfectly legitimate ; but we must be satisfied that it

olidly founded in truth and justice before we order a new trial, to impose a

h burden of expense on the pursuer, and give the defenders an opportunity of

mpting to make a new case, by evidence which tbey might have led in the

trial, and did not choose to do.

have felt this to be a delicate and difficult matter ; nevertheless, I am bound

eal with the case as it stands, and, after much thought and consideration, I

> come to be of opinion with your Lordship and Lord Medwyn, that the jus-

of the case requires that a new trial should be granted. I was of opinion in

trial, that the pursuer had entirely failed to prove his case ; and, though I did

say so to the jury in express words, (which perhaps I ought to have done,) I

;ve that, in the observations which I made to them, no one could be at any

to discover the opinion which I entertained. I certainly expected the verdict

e different from that returned. I was dissatisfied with that verdict at the time, .

, after bearing all that could be said in support of it, I am still of opinion that

as not warranted by the evidence.

» these circumstances, and finding that two of your Lordships are strongly

ressed with the same opinion, I feel it to be my duty to concur with you

-ranting the new trial asked, on payment of costs ; though I must feel great

et in doing so, that I have the misfortune to differ from another of my

bren.

l s there must be another trial, I do not think it expedient to enter into the

i Is of the evidence. And this is the loss necessary, because my views re-

i iog it were pretty fully made known to the parties at the trial.

>nt what, are the leading facts, by which the pursuer thinks he proves that he

induced to sign the bond by undue concealment ? The defenders had no
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No. 1 25. previous knowledge of him ; they had no communication with him ; and he made

no enquiry or demand of information of them. He was the friend of Hickes, the

May 30, 1845. . , , ... , ,. . , , , . , ,

Ruilton v. agent—bound to know his character and condition—and on that footing be be-

Mathews. came surety for his honesty and fidelity. But he says that, before the bond was

signed, certain circumstances existed, or had occurred, which, if known, would

have prevented him from signing it, and which the defenders were bound to com

municate.

He says, 1. that Rowley, the former partner of IIick.es, had, while in compe

tition with him for the agency, accused Hickes of an incorrect proceeding regard

ing the negotiation of a certain hill. The fact that such a proceeding had takes

place was not competently proved in this trial, Rowley not having been called to

prove it ; though it was proved that the defenders were aware that Rowley said so.

But there is an invincible presumption that the circumstance had been explained

by Hickes to their satisfaction, and made no impression on them ; otherwise it

is absurd to suppose that they would ever have employed him as their agent

at all.

He says, 2. that no balances were struck in the books of the defenders daring

the whole currency of the agency. This may be incorrect or unsafe practice for

the defenders in their own trade. But it applies to all their business, and nolle

this agency particularly ; and, to my mind, it can never be regarded as either

itself a fact within their knowledge which they were bound in law to commnnirau

to a proposed surety for the honesty of an agent, before accepting such a bond of

surety from him—or as proving that other facts material were in their knowledge,

which they were bound to communicate. It rather proves the reverse ; and tbe

Attempt to found so much on it, in reality goes to an entirely different point

from undue concealment, viz. want of sufficient vigilance, which is not a point

involved in this issue.

He says, 3. that the balances on the agent's own accounts had been constantly

increasing, till at last, immediately before the bond was signed, they amounted ti

a very large sum. But this must be taken along with the other statement, 4.—tl*

he had acted in opposition to their positive and repeated injunctions, in allowing

a larger credit than four months to the customers. For it appears that, according

to the accounts rendered to them, the increased amount of the balances consisted

mainly of funds outstanding in the hands of customers, and that the balanced

cash in his own hands, according to the accounts, was not at all excessive.

But though it is true that the defender spoke in strong terms of the limitation

of tbe credit to four months, and frequently remonstrated on the subject, Hicket

had answered to their remonstrances, that the practice of other agents and boo«e»

in Glasgow rendered it impossible for him to keep his place for the defender! in

the market, unless he allowed a larger credit than four months.

And unless it had been proved that his statement was not true, and that they

bad information that he was deceiving them in this point, I own I do not see vbat

there was in the circumstance which should render it undue concealment to induce

the pursuer to sign the bond, that they did not think it necessary to communkite

it to him, with whom they had no communication, he living in Glasgow, and being

intimately acquainted with the nature of Hickes's trade.

Besides, it is not in evidence that any loss was occasioned by the extended
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credit allowed ; and all that occurred regarding it was perfectly open and undis- No. 125.

gtised. ""~~

5. A very plausible argument is raised on a letter of 28th May, and on the R„"iton 'r

urgency of the defenders for the bond, and a complaint that the delay tended to M»thewa.

destroy confidence.

I own I cannot attach great importance to this circumstance. The defen

ders had required a bond of surety at the beginning of the agency. Hickes

■ i promised to give it, but had delayed to fulfil his promise. Was it wonderful

iit tbey should have complained of this ? But was it, especially, a fact which

hey were bound to communicate to the pursuer ? He could hardly be ignorant

tat Hickes had engaged to give the bond—for it must have been told to him as

lickes's reason for asking him to be one of his sureties ; and he certainly knew

at it bad not been granted, as the bond itself showed. How, then, could it be

xiue concealment to induce him to sign the bond, that the defenders did not tell

m that Hickes had unduly delayed to procure and deliver the bond ? He saw

lite well that it had not been granted till he signed it.

6. In connexion with this, however, the pursuer founds on a letter of 24th June,

ara month after, in which accounts are mentioned as outstanding, and requiring

eotion, amounting to £1603. This, though it shows some difficulty, and per-

i incautiousness in Hickes's management, is probably not a very unnatural

cnmstance to occur in any agency, and it is a very natural suggestion by the

ployers. But it does not at all appear that it occasioned any alarm to the

niders ; and as Hickes was not personally answerable for the debts due by

;omers, getting the bond of caution could not alter the state of that matter. It

n evidence, that £712 of the sum referred to had been recovered before 30th

tember. Though the rest was then outstanding, it is not proved that it was

recovered at a later period, or that any part of it was in danger, or that any

ultimately arose on it. The real cause of loss falling on the surety, was in

secret fraud practised by Hickes in the mode of discounting the bills, which

only detected when the accountant obtained access to the books of the bank,

compared the entries with those in the books kept by Hickes himself; and

practice of framii% his accounts falsely, and making his returns incorrectly,

; were just among the things against which Railton engaged to protect the

■oders.

■ An argument is founded on certain entries relative to a certain bill, called

lern's bill. An entry in March bore that it was payable 16th May ; and

i an entry in June stated it as discounted on the 4th June. It is not proved

' the defenders knew about it. It is, indeed, clear they did not. All that can

aid is, that if they had been under the least suspicion of any false dealing, and

been looking very sharp into the books and accounts, they might have dis

ced it. If they had observed it, having otherwise no suspicion, they would

■ •illy have supposed that it might be some mistake in the entries, as one of the

Hintants says ; or the utmost effect would have been, to lead them to ask for

explanation. But are we to take it to have been an undue concealment, to

ice the pursuer to sign the bond, if they did not search for, discover, and tell

y little circumstance which had occurred in the whole course of the agency ?

en the bond came at last to be granted in October 1836, no notice had been
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No. 125. taken, five months after this occurrence, of it. Nothing was asked of them b]

Railton, and no representation was made by them to him.

M»y 30, 1845. - ,. f , , . / , ,
Railton v. .Looking at each of the circumstances founded on separately, or putting then

Mathews. all together, even with all the colouring which counsel could throw on them, I n

really quite unable to see where there is any thing like a case proved to satisf

the terms of this issue, construing it, as we are bound to do, according to the n

given to us by the House of Lords. And when I look at the general coniplexic

of the case, I see still less ground for it. I see nothing proved to hare been

the knowledge of the defenders, and unknown to the pursuer, which, I can -j

they were either bound in law, or called upon as a matter of fair dealing, to col

municate to the pursuer. I think that no case of undue concealment has be

proved.

It is very possible that the pursuer may be able to make a better or stroaj

case ; but at present I think that the verdict is not warranted by the evidence \

It has been stated, and much dwelt upon, that the defenders, in their action

implement, at one time maintained that the bond was sufficient to cover p

transactions. It is quite clear that it was not, and it has been so decided. 1

statement probably arose from mistake in those employed by them. Ent

object of the argument founded on the circumstance, is to account for the oti

wise inexplicable fact, that the defenders, after getting the bond, continued Hie

in their employment as their agent, and entrusted him with their property

funds to a large extent during twelve months. They did not, as in the ca«e of

Bank of Scotland, take a bond calculated and intended to cover arrears of

agent known to exist, and immediately after turn round, make the agent bankn

and come on the new sureties for the loss. On the contrary, they went

entrusting the agent during twelve months after having got the bond ; and it

only upon his bankruptcy at the end of that time, that bis unfaithfulness wai

covered, and the defenders had occasion to claim on their bond against the «or«

Lord Cockburn.—I regret I cannot come to the conclusion adopted by j

Lordships. But the regret I express is the less, as Lord Moncreiff has tali

that he, the Judge who tried the case, has come to the conclusion he has <

expressed only with considerable difficulty. If I had bee« left to my onj*

uient, I would have refused a new trial.

Lord Justice-Clerk.—I concur entirely with Lord Moncreiff. The*

culty which occurred to me arose from what did not entitle the defenders' c»

much favour—viz. that from the way in which the question has been argued

stated to us, we find that the defenders had it in their power, by calling evida

to have cleared away a great deal of doubt. They did not lead evidence to ■

the points maintained by the pursuer, but rested satisfied with the evidence 1*

the pursuer. On that account I have felt the utmost reluctance to grant I >

trial, because, assuming that the explanations made by the defenders were tree.'

might have strengthened them by evidence. They certainly on that account ■

the less reason to complain, that the jury were misled by that which was saw

be a colouring given to the facts. But we are bound to look to what is the'

nature of the question here ; and, in doing so, I am unable to say that ths i

verdict maintainable on the evidence. I quite concur, then, with the Cccfl

thinking that this is a verdict that we cannot support, and that the question sbs

be submitted to another jury ; but certainly under the usual and fair »adiiii»
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(ie defenders paving the expenses of the former trial. Had there been no doubts No. 125.

nr difficulties to contend with in the case of the defenders, the matter would have

been different, and quite conclusive. If the defenders chose to starve their case Qui. i

by not leading evidence, and by not putting in the answers to certain letters, the -Montrose v.

Court, I think, can do nothing more than grant a new trial, on the condition of Edmon91one-

the expenses of the former trial being paid.

Thi Coukt accordingly granted a new trial on the defenders paying the

expenses of the last trial.

John Collen, W.S Simon Campbell, S.S.C.—Agenti.

Dcke op Montrose, Pursuer.—Sol.- Gen. Anderson—Inglis. No. 126.

Sir Archibald Edmonstone and Others, Defenders.—Rutherfurd—

Penney—Moh—R. Glasgow.

Obligation—Road—Trust—Clause.—The tolls of a road having been found

insufficient to pay the interest of the debt upon it, and certain of the road trustees

who were liable for the debt being less interested in the road than the others, it

ws agreed that " a loss of about £130 per annum" should be made up by these

other trustees paying their several proportions thereof according to their respective

• •■Inatioiis;—Held, 1. That this agreement did not import an obligation to pay an

average loss of £130 per annum in a series of years, but only an obligation to pay

'he loss not exceeding that sum, in each year as it occurred. 2. That the obli-

- nits not being liable singuli in solidum, were not liable for the loss occasioned

by the insolvency of one of their number. 3. That one of the obligants having

sold bis property, was not thereby relieved of his obligation.

Sequel of case reported 11th March 1842, (ante, Vol. IV. p. 1152,) May 30, J845.

which see. „ ^
2d Division.

It having been found by the former judgment of the Court, that the Lord Wood,

obligations and interests of parties fell to be regulated by the agreement ''

contained in the minutes of 24th November and 22d December 1801,

according to the legal meaning and import thereof, the case was remitted

to the Lord Ordinary.

His Lordship remitted to Mr Donald Lindsay, accountant, to report

on the liabilities of parties under these minutes. Of date 20th March

1844, his Lordship pronounced this interlocutor :—" Having resumed

consideration of the cause, with the accountant's report, &c, and whole

process, finds that, by the interlocutor of the Court of 1 1th March 1S42,

>t is found that the obligations and interests of the parties to tbe record

-this action must be regulated by the agreement contained in the minutes

of the 24th Nov. and 22d Dec. 1801, mentioned in the said record,

according to the legal meaning and import thereof : Therefore finds that

it is now a final point in tbe cause, that the said agreement of 1801 was
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Mnntrone v

Edmoiistone.

No. 126. and is a binding agreement, and has not been brought to a close, recalled,

M so"184'i or ^relinquished, or given place to any other or different arrangement,

Duke of and that it is to be enforced as a subsisting agreement, according to the

legal meaning and import thereof: Finds, that according to the legal

import and meaning of the said agreement of 1801, no part of the sum

of £130 sterling, payable under that agreement, is applicable to the ex

tinction of the capital of the debt contracted on account of the road in

question at and prior to the 24th November 1801, and remaining due at

that date ; that the parties to this record are bound to contribute annually

to the funds of the said road the said sum of £130 sterling, in the respec

tive proportions or sums set down in the note of valuation and contribu

tion prepared by the clerk to the road as payable by each, and founded

on in the record, in so far as the same may have been, or may in future

be necessary, to make up a loss to that amount, arising in the year from

Whitsunday 1801 to Whitsunday 1802, and subsequent years, inconse

quence of the receipts from the toll-bars falling short of the charges and

expenditure, and of the interest of the said debt due at 24th November

1801 ; and that although the loss or deficiency in any one year may not

amount to the said sum of £130 sterling, yet if, in a subsequent or prior

year or years, it shall, from the foresaid causes, amount to a larger sum

than £130 sterling, the surplus not required for any particular year or

years is applicable to providing for the loss or deficiency exceeding £130

sterling, in the subsequent or prior year or years ; and that the said par

ties were and are chargeable in the proportions foresaid with the said snm

of £130 sterling annually, in so far as requisite for said purpose, their

total liabilities in any given number of years being always limited to £130

sterling for each of said years, with interest on their respective propor

tions of said sum, from the term of Whitsunday yearly, and credit being

allowed in calculating the sums now due by each party for the sums al

ready either paid by him directly in name of contributions under said

agreement, or otherwise advanced for defraying the charges on said road:

and, with reference to the special plea of the defender, Mr Campbell of

Stonefield, that his responsibility under the agreement 1801 terminated

in 1835, in respect of his having then sold his property of Levenside, and

ceased to have any interest in the district and its roads, finds that th*

said plea is not well-founded, and that he is still bound by said agree

ment : Further, finds that, in so far as any portion of the contributions

payable under the agreement 1801, for any one year, may not be reco

verable from the party liable for that portion, and a proportional part of

the loss on that year produced by the receipts of the toll-bars falling short

of the charges and expenditure, and of the interest of the debt prior to

1801, which would otherwise have been paid, shall be thereby leit un

provided for, then the portion of the loss not recoverable as aforesaid

under the said agreement 1801, with the interest thereon, falls to be

stated in account against the road, and to be provided for out of the first
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sarplas arising in any future year of the proceeds of the toll-bars over the No. 12G.

amount of the charges for management annd expenditure in that year,,. ITT.,..
,.,.,.,, . 'May 30, 184o.

leaving any loss which, in the said last-mentioned year, may be brought Duke of

out in the account of the year as so stated, in consequence of the balance ^Dtr08!/'

of said surplus not being sufficient to pay the interest on the foresaid

debt, due at 24th November 1801, to be provided for under the agree

ment 1801, and agreeable to the second supplement to the accountant's

report: Finds that the persons following are liable in payment of the

sums after specified respectively, on account of the contributions payable

under the agreement of 1801, and that as on the 15th of May 1842»

with the legal interest thereof from that date till paid, viz. the said John

Campbell of Stonefield the sum of £1452 : 2 : 7 ; Sir Archibald Edmon-

stone the sum of £583:8:3; Mrs Marianne Alston or Kippen, and

William Kippen, her husband, for his interest, for themselves, and Don

ald Cuthbertson and Allan Cuthbertson, as trustees of the deceased John

Alston of Westertoun, the sum of £306 : 16,; 10 ; Miss Anne M'Goune

the sum of £221 :7 : 10; and Sir James Colquhoun the sum of £22,

12s. 8d. ; and with respect to the debt contracted prior to 24th November

1801, Finds that the liabilities of parties for the said debt, whether to

the creditors in the bonds granted for said debt, or in relief inter se, is

to be regulated by the said bonds respectively—that is, the parties sub

scribing to each of the existing bonds for said debt are liable for the

amount of each bond, with relief inter se only ; but without relief as

against any other parties, whether in respect of their having subscribed

some of the other bonds granted for said debt, or having attended and ap

proved of the resolutions of the meetings of the trustees of 10th June

1794, and 25 th October 1799; reserving always all claims competent

against the proceeds of the toll-bars, and likewise reserving to the par

ties who may either directly or in relief pay any part of the said debt, the

effect of the said agreement 1801, as a means of securing them in pay

ment of the interests which have arisen or may arise on said debt, in so

far as the same is provided for by said agreement, according to its legal

meaning and import, as embodied in the preceding findings ; repels all

the objections to the accountant's report, in so far as the same are not

sustained by, or are inconsistent with the said findings ; and appoints the

cause to be enrolled, for the purpose of adjusting the terms of such de-

cerniture or decernitures as may be required for giving effect to the

foregoing findings, and such other decernitures as are necessary, in order

to exhaust the cause."

William Kippen and others, trustees of the late Mr Alston of Wester

toun, reclaimed against this interlocutor.

Mr Campbell of Stonefield also reclaimed, praying to have it found,

" that upon his contributing to the road funds, in terms of the minutes

of 1801, his share of the annual deficiencies arising therein betwixt

Whitsunday 1801 and Whitsunday 1835, (when he sold his estate of
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No. 126. Levenside,) together with simple interest on each year's contribution

,, ZTo,, until paid, he should be relieved from all further payment under the said

May 30, 1845. . . ' . .

Duke of minutes ; and further, that in the event of any party liable in contribution

Montrose v. un(jer the gaid minutes failing to pay his portion thereof, no part of

the loss so sustained shall be borne, either directly or indirectly, by

him."

The case was advised July 9, 1844.

Lord Justice-Clerk.—The interlocutor of 11th March 1842 found—(His

Lordship read the former judgment.)

We are now to decide npon the points which so arise. Nothing which hu

occurred can in the least degree affect the determination of the legal rights of

parties. The remit originally was before answer, and the whole matter is as open

as when the above interlocutor was pronounced, except in so far as any points have

been abandoned by any of the parties.

In the next place, the materials for ascertaining the legal meaning and import

of the agreement can be found only in the two minutes in question ; and beyond

these I hold it to be quite incompetent for any of the parties to attempt to find

grounds for deciding the points which arise regarding it. I make this observation

the more, because I think a great part of the argument in support of the view taken

by the Lord Ordinary as to the legal meaning and import of the agreement, de

rives its plausibility wholly from speculations as to the objects and purposes of

the agreement, which the terms of the minutes do not warrant.

The Court have gone surely far enough to give effect to what was thought to

be an arrangement really concluded between the parties, when it sustained tfce

agreement, although the principal minute was not signed by any one—not even

by the preses—when one of the defenders was in pupilarity—and when tot

footing on which the only payments (two, I think) made by him after majority

were viewed and interpreted, was not decided by the declaration of him tad

others in 1815, but by the terms of an account kept by the collector, which the*

is no proof that he ever saw or knew any thing of.

But now, at least, the Court cannot go further. The legal meaning and i=

port of the agreement is just the legal meaning and import of the two minute* is

question. No attempt was ever made to put this agreement into any regular form

or shape, to ascertain by any proper obligation what the parties respectively boosd

themselves to—nay, the letters, in which some gave, it is said, their consent, bar*

not been preserved, which, as the evidence of the understanding of the absent

parties, and of the contract to which they intended to become parties, ought to

have been engrossed in the sederunt-book that was kept.

We cannot speculate on what one set of parties, the trustees, wbo had signed

road bonds beyond the extent of their real interest, hoped that they might receive,

or what, at the date, some might have been induced to give ; and then, having

formed a plausible theory of what a set of gentlemen might be thought to have

in view as matter of generosity, or rather having formed a notion of what it was

equitable and fair fof them to do, to construe the meagre terms of the two mi

nutes in question according to such preconceived speculations as to the motives it

moral obligations of the road trustees.
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We must look wholly to the minutes as the measure and proof of the nature No. 1 26.

and extent of the leeal obligations thereby created and undertaken.
„... ° 6 . , J . . <■ u j ii M»y 30, 1845.

Certainly, it struck me very much that the argument ot the respondents really Duke of

threw aside the exact terms of the minutes almost entirely, and was just as ap- Montrose v.

plicable to any one Bet of minutes as another, for it avoided all consideration of mons one*

the meaning and import of the terms employed.

We have been told, that relief from the obligations undertaken—total relief—

was the object in view, and to be the rule for interpreting the obligation. Now,

when the minute is closely looked into, it is admitted that total relief, in any sen

sible construction of the minutes, was not intended or undertaken—that the parties

who had signed the obligation for the debts remained liable for the whole principal

debts, whether it might turn out a burdensome obligation or not from the failure

of tbe road. 2dly, It comes to be admitted that even total relief from the inte

rest was not intended. 3d, That the obligation only related to a probable loss

arising from the returns of the road being inadequate to pay both the interest and

the repairs, and that there was no obligation undertaken to see ike interest paid.

4th, That the sum annually to be raised, on the widest view of the alleged obli

gation of relief, is fixed in its total amount ; and, moreover, the sum annually

exigible from each of the parties undertaking liability is specially limited and re

stricted to specific sums, as their proportions of that annual payment, however

inadequate to give relief.

So far, therefore, from being an obligation of a character to be construed as to

its legal import and extent by any general consideration, it seems to be one, from

the very statement of it, of a most limited and special character, and that we must

look to tbe actual terms employed, and nothing else.

Again, it was urged that the loss which might arise to those bound for the debt

was of a fluctuating character—greater or less in particular years ; and this was

urged upon as, to my surprise, for construing liberally against the obligants the

import of the obligation undertaken, which it was admitted, on any view, could

never exceed a fixed sum. Tbe fact, that the loss was fluctuating, and yet, con

fessedly, no obligation undertaken, on any view, to meet that varying loss, but

only for a fixed sum, seems to me only the more to prove how limited, and special,

and restricted was the liability to be undertaken.

Tbe legal interest on the debt was a fixed sum. Yet no sort of guarantee or

liability was undertaken to relieve the bond obligants of that annual burden

except to a certain extent ; and an annual loss to a considerable extent confess

edly might, if tbe road had proved an utter or great failure, have necessarily fallen

on them.

Then it was said,—"but by design and unfair management, after years of pros

perity, large repairs might come to be made, and then the extent of the liability

might be regulated and affected by design, unless you adopted the construction

that parties were to pay a fixed sum on an accounting, I suppose, for forty years,

one year for another, so as to exclude the supposed partial and unfair operations

on tbe roads."

This general argument is utterly inadmissible. I . No such case is alleged on

the record. 2. It was urged, oddly enough, by the Duke of Montrose, who took

the management of the roads almost entirely on himself, and against whom the

case was not unnaturally at first urged, that he was responsible for this agreement
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not being acted upon as a binding agreement. 3. The case supposed is exactly

what happens in the usual and ordinary administration of all roads—the returns

fluctuate much—the necessity of repairs occurs from time to time very unequally,

not only from casualties, but because roads, after being long in a fair state, are

found to be worn out, and require large outlays in particular years, adding much

to the item of repairs. Yet, plain and obvious as was this state of the fact, as a

necessary condition applicable to roads, and the returns from them from year to

year, yet no provision whatever is made for this probable case, viz. that the repairs

in particular years might swallow up and greatly exceed all the returns, so as to

form an additional burden on the roads. It is not provided against those undertaking

liability, by any express terms, or by any special clause whatever, that in that case

the obligation shall take effect, as a sinking-fund, to reduce that excess of new

debt for repairs until paid off, although not required for the loss of any particular

subsequent years. Nay, no words are referred to which can be said to provide

machinery for or to contemplate this case ; and, but for the accident that we are

now in what is called and made an accounting—but the extent of which is just

the question in dispute—I am persuaded such an idea could never have occurred

to any one.

Lastly, in answer to the above argument, it is to be remembered the obliganti

for the debt were themselves trustees, entitled to act as much as the others, and

having the power to attend to the administration of the funds, and to complain if

any unfair design had been entertained. But the notion of unfair design being

pleaded in this case is wholly inconsistent with all the pleadings, and the actual

relation and actings of parties.

In every light, then, all general argument fails, and is inapplicable.

The only general observation which can be made is that urged by Mr Graham

Bell—that no debt or obligation was undertaken toy the trustees on the west of

the Leven on the faith of these minutes, or the liability thereby incurred ; that

the liability so assumed was voluntary by the others, and contained in a loose

minute, and ought not to be construed against them upon any general notions of

equity—no legal equity being applicable to the case—nor according to more loose

notions of equitable adjustment after the lapse of years, but according to a fair

view of what the parties intended to undertake at the time, and what could be

legally enforced against them de anno in annum, if the import of the obligation

had come into controversy at the first, and not after the lapse of nearly forty

years.

What are the terms of the minutes and note of valuation ?—(Read.)

First, I find nothing in these terms which imports any undertaking, except wken

a loss occurs, and then to the extent only of such a loss. It is a deficiency for

meeting an annual burden, which is to be made good—a deficiency expected to be,

per annum, about the amount stated. If no deficiency, I do not see one single

expression which imports an undertaking to pay, or a right to any one to demand

payment. If the deficiency is short of the sum, then the undertaking seems to me

limited to the deficiency, whatever that may be, as plainly as words can restrict

and define liability. According to another expression, it is a loss of about £130

per annum which arises, which loss is to be made good, so far as the repairs dimi

nish the produce of the tolls, and render them insufficient to pay the interest. If

there is no loss per annum, either for one or more years, then as there is no Iocs
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<o there is no liability. I cannot find words to import liability, if there is no loss. No. 126.

It seems to roe that loss must occur to bring the resolution into operation at all.

If the revenue became permanently such as to exclude the possibility of any loss, jj*? '. '

so also would the liability be excluded. If for three, fire, ten, or fifteen years, or Montrou v.

every second year, there is no loss, then I cannot see how liability can arise. Edmonatoue.

A ruling principle, for the construction of the agreement, seems to me to be

fonnd in this matter of fact, viz., that the liability was only to meet a varying

annual burden, not to pay off any debt at all, and, like all other undertakings in

tended to meet a certain deficiency in funds to pay interest up to a certain sum,

can only attach or apply, in my judgntent, to the particular years where there

u a deficiency in the funds for meeting that annual burden. I think an express

stipulation or provision would be required to extend the liability to any accumu

lated amount of interest carried on from year to year.

Let us see now what the Lord Ordinary has found. It is quite essential not

to attempt to make un adjustment of accounts between the parties, without ascer

taining how the same views will work the agreement out in other and far simpler

cases. The decision to be pronounced now must regulate the construction of the

agreement in future as well as in this case, and the application of it equally to

other states of the facts.

1. The Ordinary finds that the parties are bound to contribute annually £130,

in the proportions fixed by the note of valuation, so far as the same may have

been, or may in future be, necessary to make up a loss to that amount on the pe

riod in question, and on the same principle on any other future period.

2. And here his exact words are material—" That although the loss or defi

ciency in any one year may not amount to the said sum of £130 sterling, yet, if

in a subsequent or prior year or years it shall, from the foresaid causes," (that is,

the deficiency of the returns,) " amount to a larger sum than £130 sterling, the

surplus," (treating it as a sum due to the extent of £130 every year, whatever is

the loss of that year,) " not required for any particular year or years, is applicable

to providing for the loss or deficiency exceeding £130 sterling in the subsequent

or prior yeara."

3. That the parties were and are chargeable (observe the terms were and are

dutrgeable) with the said sum of £130 sterling annually, in so far as requisite for

that purpose ; and he adds, with interest from the time when the proportion of

each was due.

Let us see how these principles can be worked out apart from the assumption

that there must be a general accounting, which just begs the whole question.

Prior years to the occurrence of the excess of loss are put on the same footing

with future years—that is to say, if in the tenth year, after nine of ample returns,

there should be a great repair, that is to be a debt to be met and paid by going

hack on the liability for the nine preceding years equally as for subsequent de

ficient years ; and this must be decided, for, if otherwise, you must strike out

of the period, under the interlocutor, a great many free years. Then, again, if you

slump the loss or debt of prior and subsequent years to make them cover an in

tervening series of free years, that also proceeds on the principle of the interlocu

tor, that the liability in prior free and subsequent free years, is equally then to be

given effect to ; and, in short, that the sura is due for every year, without refer

ence to the loss of that year.

The interlocutor was given out in draft to be acted upon by the accountant.
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Edmoustone.

No. 126. Hia report is framed upon it, and the principles laid down by it are all necessary

„ „. for the results as well as details of the report.

May 30, 1845. „, . , . , i .i-.c l

Duke of * "en suppose the first years are free from loss—say the first rive—are the par-

Montrose v. ties free also ? No loss lias occurred—no deficiency : is payment due ? And if to,

how much, and when and how to be exacted ? Mr Moir most prudently took the

complex view that the Ordinary does ;—" This is an accounting," (although why

that is to be assumed, one does not understand, for the whole question depends on

that point,) " and, in an accounting, the loss of .all years, aud the funds of all

years, must be massed." Mr Inglis disclaimed distinctly the notion that the snms

could be collected and levied for free years in these free years ; but the Solicitor-

General found himself too much pressed on that admission by Mr Penney's close

reasoning, and therefore he at once contended that the full sum was to be levied

every year, whatever was the loss, or whether any loss or not,—referred to the

payments by one or two in the first year, in proof of that view of the matter,—

and then said, that if at the end of a long period such as this accounting, there wa«

more than required, repayment might be made or relief given. These views

are totally different.

After full consideration, this latter view, to me utterly irreconcilable with the

terms of the obligation, seems to be the only consistent or intelligible view of

the plea of the parties. They must come, as the Solicitor-General was driven

with obvious reluctance, to this plea.

Now I take the first four or five years, or the first. What words are there on

which any one could enforce at the time payment, if no loss had occurred ? Conld

the proprietors west of Leven (assuming that they have any title at all to enforce

the agreement) put forward and enforce a demand for payment, when the intertst

on the bonds had beenfully paid off by the returns ofthe tolls, and when there was

no loss ? Relief to them is said to be the object for which the minutes are to be

construed. Be it so ; still surely they must show that they have been called on to

pay the interest ; they must show loss. If not, what title have they ? Or what

ground in law is there to hold that the sum must be paid, when the interest has

been fully paid off, and there has been no loss ? In whom can there be a title in

such a case, or on what fact can the liability emerge ?

But then it was argued here,— " true, there has been no loss in these years;

but you are to relieve us wholly and for ever of interest to the extent of £130.

The tolls may fall off in some subsequent and future years, perhaps remote, and

hence you must pay up now in order to provide a fund in hand in case of loss.

We are entitled to that."

Now that is truly done, in result, in this accounting, when you go back on former

years.

I can find no title or ground for any such demand. The claim seems to be re

pugnant to the terms of the minutes, in that plain meaning of which alone they

seem susceptible. Had any plan of a permanent fund been in view to provide for

future loss, and for raising a sort of contingent fund to meet such prospective loss,

I think the minutes would have contained provision for such plan. I hold that

express provision was necessary, in order to constitute so singular an obligation.

Then, if there is no claim to collect and demand payment in these free years,

how can you go back on these years for loss subsequently occurring ? That is to

me inexplicable- I do not see how the liability attached at all until loss occurred.

When loss did occur it was to be enforced, but surely not by liability during prior
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bygone years. Suppose a great repair in the sixth year, causing loss far exceed- No. 1 26-

ing the £130, and the certainty of similar repairs creating equal loss for several

years to come, could the bond obligants show title, under these minutes, to state j)*^e ,'f

such loss against prior years, when the returns had fully met the annual burden, Mnntroie v

wd paid offall the interest, so that their only claim at all is forfuture interest ? Eda"»nMone-

How can there be a debt against past years for sums of interest, only emerging by

iccidental deficiency in after years ? On what principle of law could such a demand

« founded ? Terms in the minutes, pointing to such a result, there are none.

Liability of the bond obligants for the interest of the debt during the prior years

) at an end. The only burden that can fall on them is the interest of the sixth

ear, and of future years. The past years are gone, free from all burden ; they

in show no burden as to them. Hence, surely, if any thing is plain, it is that

be only loss which can give rise to a claim, is for emerging interests on the bonds,

id, therefore, there can be no liability of relief drawing back to the free years,

ir which the account is closed by the fact that there has been no loss.

Then suppose, in the sixth, and three next years, the £130 is necessary, but

sufficient to pay the interest, the effect of the interlocutor is also that the surplus

teres t is to be stated as a debt against the road for future years ; and so this

rplus is called a loss under the terms of the minute, to meet which the parties

ast pay in future years, although the returns in the subsequent years are equal to

pairs and interest. This appears to me to be equally inadmissible, and really

the same ground. Nothing seems to me to be plainer than that the bond ob-

ants were left to bear the interest, if it exceeded what the returns of the road

i the .£130 for the year would cover. The very object and meaning of a reduc-

q to JL 130, is pro tanto defeated, if, after the remainder of the interest is paid,

debtors paying it are entitled, under these minutes, to say—But as we are cre

ws of the road for it, so it is to fall under the head of repairs for the next year,

the sense in which these minutes use the word repairs, contrary to its proper

usual signification,) and, therefore, you must repay it the next year, although

he returns of that year there is no deficiency to meet the annual interest and the

ual repairs. They remain creditors of the road, but I have no conception that

additional debt by them can, under this minute, be taken as repairs, and so

uically to be repaid by levying what otherwise would not be exigible under

agreement. The term used in repairs. (Read the minute again.) Now, how is

surplus interest to be brought in, if not under the head of repairs ? But that

ma to me a most violent meaning to put on the word. Future debts form the

id obligaiit's claim against the road, but cannot, 1 think, be taken into account,

is to bring out liability for £130, when that would not be due on the proper

onat of the returns of that year, on the one hand, and the annual interest and

airs on the other.

rhen, again, take a certain number of years, in which occasionally the loss falls

abort of the £130, and occasionally exceeds it—varying, as might be expected,

n year to year ; what warrant is there in the terms of the minute to interlace

clan together all these years, and so make up a general account ? Be it that

a great number of years no payments have been made, because not required

these years, is that accident to alter and affect the extent of liability under the

eenaent? Must not the principles of judgment be the same ? And is it not

i as easy to ascertain, as indeed the accountant has done, the years when there
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No. 126. was loss, and what tlie loss was on the different years, and enforce payment of the

particular sums necessary for the loss of each year according to the loss? Ian

n"k if ' at a loss to see any principle whatever for such an accounting as the interlocutor

Montrose v. directs, unless the full sum of £130 was to be levied each year, as the Solicitor-

Edmonstone. General contended, whether there was loss or not, in order to provide a fund for

the interest, without regard to the loss of particular years. But that is distinctly

not the principle of the interlocutor.

Although that rule is at variance with the terms of the minutes, yet I do not

see how any construction supporting the interlocutor can stop short of that resole

The Lord Ordinary says the liability is for £130, only so far as necessary; but

necessary how ? Why, on a state of accounts beginning in 1802, and ending in

1842 ; but the state may vary greatly in 1843, 1844, and so forth. I think each

year must form the commencement of a separate period of forty, on the rietr

taken in the interlocutor. For instance, suppose the full sum of £130 is not

exacted or necessary, as it is not on this period of forty years, but that in the nut

eight there is great loss ; then, why is the full sum not to be exacted for torn-

years back from 1850 ? What is to protect the years from 1810 to 1850 on the

principle of this interlocutor, so far as the full sum of £130 has not been necessary

in this account? On the contrary, these years must equally remain liable for the

difference not now to be paid, nor necessary as yet. There can be no particular

and final closing of the chequer in 1842, except for that exact period of forty

years, beginning in 1802 ; and oh the very same grounds on which on that per

you ascertain what is necessary, and go back on prior years, even as far as b".

ao in 1850 there must be the same right to say, here is great loss for the preceding

eight years, which the £130 for these years will not cover ; and hence you matt

now call up what has not been paid of the £130, so far as necessary, in the forty

years before 1850, and so on, indefinitely in each period of forty years, beginoiif

annually. If, to be sure, you levy and collect the full sum of £130 each ye»V

although there is no loss at all, and form a contingent fund, then that construe

tion will work. But I cannot see how the rule of the interlocutor will enf

operate, except by a continual and conditional liability over each period of forty

years, which may emerge at the very close of it—a result which seems to me »

be quite inadmissible in so simple a resolution.

Then, on the theory of combining years in an accounting of the sort directed by

the interlocutor, what is to be done in regard to heirs and executors ? Ho* ««

it work ? It might be most difficult to find out the parties. Gould it be contem

plated, that if a person died without any loss arising during his lifetime, bis daozb-

ters, as his executors, might be liable for this sum annually, with interest, altboo:!i

the necessity for any payment had never emerged. Then suppose succession of

heirs of entail not bound by the debts of their ancestor ? What is to be the prir-

ciple ? Does this obligation stop by death of the granter, or would it transmit

and follow in perpetuum all the representatives of the granter ? Or to apply d*

rule to the special case of Campbell of Stonefield. Suppose a very common case;

an heir of entail leaves no funds whatever, his younger children provided for only

by bonds of provision, or dies without any children, and the next heir is not liable

at all—what is to become of the proportion effeiring to that estate which neces

sarily drops out?—first in a general accounting, and secondly for future year??

On the principle of the interlocutor, I do not see how the result could be avoided,
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llateven large proportions, such as Stonefield's or the Duke of Montrose's, might No. 126.

kre been thrown on the other proprietors, to the extent of exacting the full

amount of the propoitions of the others, not in respect of real loss, but of the pro- i^l ', '

portions of others not having been paid, by stating the latter as a debt against the Mudtruss v.

road. These points will all arise on Gartmore's death, whom his son will not tdm0I1*t0ne-

represent at all. Supposing Gartmore had died in 1826, instead of becoming

iuolrent, how would the matter have been worked out ? In I860 you may have

lo consider the effect of his death, in going back for forty years from that time, and

vhat is to happen, seeing that the obligation then will stop altogether as to the

Gutmore property.

Many other difficulties in the working of the principle of accounting, directed

by the interlocutor, might easily be stated.

As to the second point, the liability for Gartmore, I am clearly of opinion that

toe roles applicable to cautionary obligations cannot be made applicable to this

case. I think the liability was simply this :—We resolve to pay among us the

interest up to £130, which may not be provided in each year, on the following

role—that is, in the proportion by each of the members concurring, effeiring to the

respective valuations of such concurrents :—From A B you will get so much, then

from C D so much, and so forth. A B fails, but the result just appears to me to

be the same as if A B had been solvent, so far as the others are concerned. For

i >* sum to be allocated against him, the bond obligants must go against him and

Utofer what they can—a dividend if he can only pay that, or recover nothing if

it can pay nothing'—and then they have not got relief for that part of the interest

• expected. That seems to me to be the only result.

1 cannot see how, under the terms of this minute, the others have any concern

"tb that. When Mr Inglis contended that the result must be the same as if

iartmore was no party at all, I thought he was going to maintain the more plau-

itle plea, that as the parties were to make good £130, the result of one dropping

i' was at once to alter and enlarge the proportions of the others. For this result

we would be more to be said than for the view adopted by the interlocutor, of

Wing the sum not recovered from Gartmore against the road as a debt for future

tars, and so ultimately making the others pay it. But Mr Inglis admitted the

"portions could not be altered. That being conceded, then, it seems to follow

•at only these proportions can be exacted of the sum of £130, according to the

dual loss. Indeed, in the view I take of this second point, it is included under

k general point of the incompetency of combining a number of years in an account-

"f> and slumping the loss and the liabilities of all these years.

The third question as to Stonefield's liability after the sale of the estate, seems

• me to enter much into the general character and nature of the obligation. The

atnute proposes for adoption, a resolution, that the loss should be made up by the

•hole trustees who have property in the parishes through which the road passes.

This is agreed to. Now it is material to consider if this resolution is one which

fc bond obligants have a legal title to enforce between these parties as a proper

rttwnal obligation, irrespective of the only consideration which made any distinc-

tun between one road trustee and another. I am not satisfied of this ; nor do I see

'.lie principle on which they can contend that Stonefield remains liable when he sold

l;" property. They had no right to demand the relief by this agreement, or any

relief Irom the other trustees personally. They are not in a worse situation if

3 c
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May 80, 1315.

Duke of

Montrose v.

Edmonstone.

No. 126. the liability of Stone6eld should cease, than if the agreement among the others bad

not been entered into ; on the contrary, they have got, or will get, his payments

to the extent of his liability for thirty-three years, or those years to which tbi

liability applies. But I cannot at present connect this resolution among tbosi

trustees into a regular personal debt, to endure in all time coming. I think sod

a view is contrary to any reasonable construction to be put on a resolution s

loosely expressed. This point, however, is of subordinate importance to tb

general question.

Lord Medwyn I concur in the interlocutor. The Lord Ordinary has adopt*

the view of the agreement 1801, which occurred to me when we decided tbattk

interests of the parties to it, and of those for whose benefit it was entered ii.ti

were to be regulated by it. Those who subscribed the bonds prior to it. if n

interested in the road, were to be freed from any subsequent loss by this arranfl

nient, which also provided for payment of the interest of the prior debt out of t|

returns from the road. We are to recollect that it does not stand on a regal

contract, but on the minutes of the road-trustees ; and they are to be constra

so as to give effect to the obvious intention of the parties at the time. Tbeoi

hesitation I could have in adopting, to the full extent, the manner in which t

view has been carried out by the interlocutor, is in that part which regards a di

ciency in any year greater than £130 would cover. 1 think it not very clt

whether the interlocutor proposes to take more any one year than this snm,wl*

less has been taken in previous years. I am not sure, that if this be the menu

of the interlocutor, I would go that length ; but I would not quarrel with it, if

only means this— that if there be any surplus of former years unexpended, am

large outlay in any one year subsequently, the consequence, in fact, of a aa

expenditure on previous years, fixed upon a calculation of loss on an averagl

years, which subsequently also would be variable from year to year, the priori

plus may be taken along with as much of the £130 of that year as may be itt

sary. For, looking at the nature of the agreement, and the payments madi

the parties at first, I do not think that the payments were to be annually oi

exact sum required for each year's expenditure. After the large expenditureji

laid out on the road in 1800 and 1801, it must have been seen that there ra

be comparatively little repair required for some years ; but upon an avenj»<

former years, the loss of future years was calculated at £130 annually, and a

sum was to be raised by annual payments, as being easiest for those who wett

pay it ; and if the traffic on the roads, and of course the toll-dues, had not riss*

presume the average would have continued pretty much at this sum. As ■

did improve, I think the parties would, on seeing this was to be permanent i

progressive, have met and regulated the future payments, by reducing tbe saw

£110, or such other sum as should be estimated on the average of prior y*

although the whole sum might not be required for expenditure the next year, I

would be necessary on the average of repairs one year with another. On I

view of the interlocutor I concur in it.

I am very clear that the decision as to Mr Campbell of Stonefield b ■

founded. If he wished to relieve himself of this burden, he should have n*"

an obligation on the purchaser, who would have reckoned it among the bank

attached to the property, and in estimating the price wonld have deducted it fn

tbe rental. Stonefield has not suffered this deduction. He has, therefore,
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capital effeiring to it in his pocket, and can have no equitable claim even to get No. 120.

rid of the burden. He will benefit by the increasing improvement on the toll- "

duties, which he could not have done if he had imposed the burden on the pur- rjuke of

chaser. Montrose v.

As to the loss by Graham of Gartmore, I think the Lord Ordinary has provided

for it according to the true spirit of the agreement. The parties to it undertook

to relieve Mr Denniston and the three others, whose properties were not benefited

by this road, of all subsequent loss, binding themselves to do so, not exceeding

£130, and each according to his valuation. If any portion of this sum is not

ri covered, it is loss, and adds to the debt on the road, of which these parties are

to be relieved, at all events, by the parties to the agreement. These must relieve

the others np to the amount of their obligation, if necessary ; but not to exceed

it. The case of parties binding themselves to pay a sum, with separate and re

stricted liabilities, is an extremely apt illustration, and fully warrants this portion

of the interlocutor.

Lord Moncreiff.—I have found myself in a situation rather of extraordinary

tfflbarrassment in judging of this case as it now stands, owing to peculiar circum

stances. When the cause was formerly advised, on very full papers, and a full

argument in reviewing a very detailed judgment of Lord Jeffrey, I delivered a

very long opinion, explaining the reasons why 1 could not concur in the principle

of that judgment, by which the liability for the debts in question was found to rest

on the bonds individually subscribed by certain of the parties ; explaining also the

legal grounds on which I thought that there was an original mutual undertaking

by the parties for all the debt constituted by the bonds implying relief among one

another, in whatever way those bonds might happen to be signed ; and, finally,

explaining my reasons for thinking that a fair equitable rule of proportional liabi

lity was definitively settled by the minutes of the trustees of 24th November

1801 and 22d December 1801, taken in connexion with the facts proved or

•dmitted on record, with reference to those minutes and the acts of the parties

proceeding on them. But when I look at the report of that advising, 1 find, in

the first place, that the reporters have not thought it necessary to give any account

of the detailed reasons why I differed from Lord Jeffrey—and they are not to be

found in the report of the other opinions delivered—a defect which may hereafter

become exceedingly inconvenient if it cannot be supplied ; and, in the second

place, that while the report bears that I did not agree in either of the opinions

which were previously given, there is no distinct statement of what my opinion

'tally was, except only in general terms that I thought the agreement of 1801

binding; and even some of the statements given have been taken as relating to

the agreement of 1801, which in fact related to the original undertaking in 1794.

The embarrassment which this lays me under is occasioned by the accident, that

though I have found the greater part of my notes among the papers, the last part

"f them, which related specially to the matter now in discussion, the subsisting

obligation, and the effect of the agreement of November and December 1801, have

in some way been lost or mislaid.

Bnt it may be proper to mention, that if the parties shall find it to be material

"i what may follow in this case, the part of the notes preserved may still be of

Me for explaining my views of the case generally, the reasons of my difference

from Lord Jeffrey, and, in some manner, my grounds for holding the minutes of
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No. 126. 1801 admissible, in connexion with the facts on record, to establish a binding

••r ZTTd. agreement, though I cannot recal the precise conclusion to which I came, except

M«y 30, 1845. ..........
liuke of as ,l ,s indicated by the interlocutor.

Montrose v. The interlocutor, however, finding that there was a valid agreement by the

minutes of 1801, is final ill this Court. The question now is, Whether the Lord

Ordinary has put a right construction on that agreement ? Three points are main

tained against the interlocutor :

1 . For Alston's trustees it is urged, that the Lord Ordinary has misconstrued

the agreement, in so far as he has found, " that though the loss or deficiency in

any one year may not amount to the sum of £130, yet if, in a subsequent or prior

year or years, it shall amount to a larger sum than £130, the surplus, not required

for any particular year or years, is applicable to providing for the loss or deficiency

exceeding £130, in the subsequent or prior year or years ;" and that he ought to

have found that the obligation is only for £130 for each year separately; and

that, in so far as there may be no deficiency in any one year to that amount, or no

deficiency at all in any one year, the surplus cannot be claimed to make up defi

ciencies in other years.

2. It is maintained that the proportion payable by Graham of Gartmore, which

cannot be recovered in consequence of his bankruptcy, ought to be deducted, and

cannot be thrown upon the other defenders. And,

3. Mr Campbell of Stonefield concurring in the plea of Alston's trustees, main

tains separately, that he cannot be answerable to any extent, on account of lost or

deficiency iu any year posterior to 1835, when he sold his whole estate in the

district.

1. The first of these points is attended with difficulty. But as I read the inter

locutor, it seems to exclude any claim on account of deficiencies in years preceding

1801. So I understand it; and though there was, I believe, some difference of

opinion on that point formerly, there is no case now brought before us by Edmon-

stone and others, maintaining that it should have such retrospective effect.

There are still, however, three views which may be taken of the effect of it.

One is that adopted by the Lord Ordinary, that the obligation is for £130, corre

sponding to each year, whether there be an actual deficiency to that amoont or

not in any particular year, the surplus being always applicable to excess of defi

ciency either in prior or future years. Another is, that the obligation is strictly

limited to the deficiency in each year separately. But a third case, as I undercut

it, is, that an excess of deficiency in one year beyond £130, may be made up I >

levying the £130 in the next or subsequent years, though not all required for tki

year or years, but not by levying the proportions which may have been uuuplifteo1

as unnecessary in former years.

I am, on the whole, of opinion, that the first is the right construction.

The object and the main principle of the agreement, are very distinctly expressed

in the first minute :—That there being an aunual loss of about £130, " it would be

a hardship to make the trustees on the west side of the water of Leven, and those

eastward of Milton Burn, liable in payment of any part of the loss, as their name*

were introduced into the Act, and they attended meetings merely for the purpose

of making a quorum, and having no material interest in that road—resolve, that it

is the opinion of the meeting, that this loss should be made up by the whole trus

tees (with the above exceptions) who have property in the parishes through whit'1
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the road passes, whether they acted or not, by paying their several proportions No. 126.

thereof, according to their respective valuations ; and that a committee be ap-

pointed to correspond on this subject with the trustees who are not present." -Way 30, 1845.

On this distinct ground, that the trustees excepted, though they had signed Muntrou ▼.

bonds, had really no material interest in the road, the proposal is, that the loss EdmuD6t0Be-

should be borne by all the other trustees according to their valuations in the

parishes, t. e. by all the trustees, under the exception of those referred to ; and

the apportionment is afterwards made out and acted on precisely on this prin

ciple, excluding the excepted trustees. Very clearly, therefore, the intention was,

that, at least from 1801 downwards, the excepted trustees should be relieved in

inch manner as could be effected by an obligation for £130 per annum, under

taken by all the rest. No doubt, the arrangement also answered another and

more general purpose, that of settling the responsibilites of the other trustees who

nad an interest in the road on a more equitable principle than the mere subscrip

tion of the bonds would infer—that is, by the probable extent of that interest in

each, estimated reasonably by the valuation of their several lands in the parishes.

Bat the immediate and declared object was to relieve the excepted trustees

altogether of their liabilities, either by the bonds or by the other actings.

The produce of tolls in each year was evidently a matter of uncertainty. But

it surely could not be the meaning of such an agreement, necessarily made known

to the excepted trustees, whether proved to have been formally applied for by them

or not, that, though the whole £130 might not be required in particular years,

whenever an excess of deficiency arose in a particular year, the excepted trustees

were not to be relieved, but still required to pay the excess of deficiency under

the obligations of the bonds, without any relief, either against the surplus produce

of the tolls in future years, as long as no more than £130 was required for the

interests of these years, or more directly against the other trustees on their obli

gation for £130 in each year, whether before or after the year of excessive defi

ciency. The resolution was, that the binding trustees were not to be liable for

more than £130 in any one year ; but subject to that arrangement as to the mode

of accomplishing the object, the agreement and resolution were substantive, that

the excepted heritors should not be liable in payment of any part of the loss ; and

therefore it appears to me, that, as long as the engaging trustees are not called on

for more than £130, corresponding to any and every year posterior to 1801, they

nnnot complain of the demand for that sum, in so far as it may be necessary for

relieving the excepted trustees from the payment of any part of the loss. Any

wnstrnction less than this would defeat the declared object of the agreement.

And it is, indeed, apparent to me, that when it was set forth in the first minute

that a loss of about £130 per annum arises, &c, and that the loss should be borne

entirely by the other trustees, and when the apportionment was then made on this

principle, without reference to the actual loss in any particular year, the meaning

most have been, that those proportions should be due as upon an average of years,

whenever it should appear that they were required, in order to give full relief to

the excepted trustees.

A question has been agitated, whether the full £130 could be levied when that

Dug Wa3 not reqUJre(J for that year, or for prior years subsequent to 1801. I

"'ink the answer to this question very simple. It is very clear that that difficulty

'!id not occur in 1801, when aH paid their full proportions, though there wqs not
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Kdmoimone

No. 126. a deficiency of £130. But the answer seems to me to be this : If there km not

a deficiency of £130 in the particular year, and while it might be uncertain wbe-

Duke of ' t'leI' tnere ever would be such a deficiency in future years, as to make it necessary

Montrose v. to fall back on the £130 of that year, or the surplus part of that year, I should

think that any trustee might object to paying his proportion of that sum, upon

the contingency of a future unknown necessity. But this could not make any

difference on the nature of the obligation itself, as calculated to effect the ob

ject of totally relieving the excepted trustees of all the interests posterior to in

date.

I am, therefore, inclined to adhere to the interlocutor on this point. The other

view, which would confine the demand to the surplus of future years for the re

lief of an excess in one year, would come to the same thing in the end. But ii

would expose the excepted trustees to the necessity of paying in the first instance.

And, on the whole, I think the Lord Ordinary's view the more correct and con

sistent construction.

I have a doubt however, as to the charge of interest, where no demand ni

made, or, more especially, when it could not he made. But I am not sure vbai

would be the effect of disallowing it.

2. With regard to the effect of Gartmore's bonds, I have great doubt. When

the argument closed, I was inclined to go along with the plea, that, though the

parties are not cautioners for one another, they may be in the position of ciu-

tioners, with the obligation of each limited. But, on reflection, I doubt whether

this is sound. They may, indeed, be somewhat as cautioners, with a limitation

as to each. But what is the limitation? Each is not liable for tbe whole £130.

The obligation of each is distinctly limited and defined to be only for his on

proportion of the £130, according to his valuation. Beyond that be is not liable.

And therefore, to make him liable for a share of Gartmore's proportion also,wonW

be to subject him beyond the limits of his obligation. The illustration thus rather

brings out the point against the respondents ; and, at present, I am inclined to

think that the interlocutor ought to be altered in that point. It may not, indeed

make much difference in the end, if the agreement is continued in the way I thini

it should be. But still the judgment should be correct.

3. With regard to the plea of Mr Campbell of Stonefield, though we nrayfeeJ

it to be somewhat of a hard case, I do not see how we can give him relief, merry

because at a certain time he sold his estate. It has been decided that the agree

ment constitutes a personal obligation binding on him. He baa taken no mastn

for transferring that obligation to the purchasers ; but, on the contrary, has taken

the full price for the land, without any such burden made to affect it. It is, there

fore, impossible that he can be allowed to throw on the other gentlemen who are

bound, his own proper share of the responsibility.

Besides, no less that eight bonds were granted, for which he is liable. And it »

in relief of these bonds and others that the agreement takes effect.

Lord Cockburn.—1. I am of opinion that the plea of non-liability, from sad

after the sale of his estate, that is set up by Mr Campbell of Stonefield, cannot be

maintained. Though the obligation which he undertook arose from his being at the

time a landed proprietor in the district, and its extent was measured by the real

of that estate, still it was an obligation of a personal nature, and adheres to iwn,

although the property be sold. He might have laid it on the purchaser if be had
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chosen. To be sore this would bare diminished the price ; but, independently of No. 1 26.

law, there would not even be equity, as in a question between him and his fellow-

.... ■ . . . May 30 184-5.
obligants, in his increasing and retaining the price at their cost. If all the obli- x>uke t.f

gants except one were to sell their estates, it surely could not be maintained that Montroie ▼.

this could throw the whole burden on this one. monstone.

2. I am of opinion that the claim, as against the other obligants, cannot be en

larged by making them responsible, no matter in what form, for the share of Mr

Graham, wbo has become insolvent. I cannot view them as sureties for each

other. Accordingly, it seems to be admitted that they cannot be charged with Mr

Graham's share directly, although this, however, be the way in which they ac

tually are charged by the accountant. The pursuers only propose to change the

form of doing it, by first stating the loss on his share against the road, and then

adding this road debt to the sum chargeable annually against the solvent obligants.

They do not propose to charge any obligant with a larger sum than his annual

accumulated proportion ; but the effect of what they wish would be to increase

the debt, for which the obligants are liable, and probably to prolong the period

daring which their annual contributions must be paid. The form is immaterial ;

but I do not see how, under this obligation, those who pay can be affected in any

my by the failure of those who do not.

The loss which they are, proportionally, bound to make up, is distinctly stated

in tbe minute containing the obligation, to be a loss arising from the toll-bars not

producing enough to pay " the interest of the money borrowed for making the

road, and keeping it in repair." The loss arising from Mr Graham's insolvency

is not a loss arising from the unproductiveness of the tolls—nor from the excess

of interest on the money borrowed—nor from the expenditure necessary for its

repair. I see no authority for tbe operation which is described as " stating Mr

Graham's share in account against the road," merely in order to bring it, indi

rectly, against the other obligants. The insolvency of the whole except one

can, no more than them all selling their estates except one, be made to operate

against this one. If the idea of such contingencies had occurred at the time,

and they had been asked whether each meant to guarantee the rest, every line

in the minutes impress me with tbe conviction that they would all have started

back.

3. I am of opinion that it was only tbe deficiency for the current year that the

obligants bound themselves to make up ; and this by au annual payment corres

ponding thereto. This seems to me to be implied in the terms, and in the object

of the arrangement. They are to contribute £130, or such part thereof as may

be necessary, in addition to the tolls, to pay the interest and the repairs. This

was plainly an arrangement of an annual nature. The opposite view involves a

result to which I can scarcely conceive any sane man agreeing. It implies, that

though there might be little or no deficiency for any given number of years, still,

if any casualty, such as the destruction of the road, should at last require an

enormous sum, the full shares, formerly not necessary to be exacted, might, after

all, be required to be paid up ; so that, instead of being an obligation for £130,

settled yearly, it might reappear in the form of a demand for many thousand

pounds, exigible all at once, at the distance of half a century, and with interest

on all tbe past years, during which the deluded debtors have been living and

spending on the idea that each year settled its own debt. True, they can be called
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No. 126. upon for no more tlian their accumulated shares and interest. But the accumu

lation is the evil ; and interest, not brought against them by any failure on their

part to pay the principal, which was never asked for, is a clear, unwarranted ad

dition to the debt. This construction implies that, even when no contribution

was necessary for certain years, still each obligant was bound to keep his annual

sum, subject to distant claims, and with the comfortable knowledge that intereit

on it was always growing. It would require stronger words than I can find in

these minutes to sustain such a conclusion.

It has been stated that the practice of the parties is against this view, becanw

they occasionally paid more than the actual loss of the current year. But there

is no evidence, and no probability, that on these occasions they had been told what

the actual loss was. Tbey paid in full, believing that the whole subscribed snm

was due.

Another view has been taken, which, in one way, is the reverse of this one. It

is, that though there may be no power to go back on the saved contributions of

past years, it is competent to go forward, and to debit future years with the ex

cessive deficiency of any single year ; and this is not the view that has been

adopted by the accountant. I do not know that it is either more or less reasonable

than the view I have first spoken to. This diffusion of extraordinary loss over

future years, seems to me to be liable to the very same objection with its diffusion

over past ones. Both are equally inconsistent with that annual adjustment of the

account, which I think is the clear object, and the clear provision, of the agree

ment.

It has been urged that, without such diffusion, there would not be that complete

relief which was stipulated in favour of the trustees west of the Leven. Bnt, 1st,

I am not satisfied that these persons are entitled to be considered in this discus

sion for any separate interest of their own. They are not parties to the contract.

They were only the objects of it, in an arrangement confined to the obliganti

among themselves. And, 2dly, as between these obligants, I do not see that it

was a total relief that was secured to these western trustees. It was only such

relief as the agreement could afford—that is, as I construe it, relief from the Ion

arising on each year by itself, not exceeding £130.

Their Lordships then appointed minutes of debate to be given in on

the following points, respecting the legal meaning and import of the

agreement contained in the minutes of the 24th day of November and

22d day of December, both in the year 1801 :—" 1st, Whether the

liability thereby undertaken extends further than to pay to the amount

of the specified sum, the loss which may arise from ' the rents of the toll-

bars falling that much short of the payment of the interest of the money

borrowed for making the road and keeping it in repair' in the particular

years in which such loss occurs, and to the extent of such loss in these

particular years, or whether the parties undertook a general liability for

loss in subsequent or prior years, and in what manner, and to what ex

tent ? 2dly, Whether the parties can be called upon to pay more in con

sequence of the insolvency of one of the trustees, as determined by the

said interlocutor, than the proportion of the loss allocated upon the whole
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trustees, according to the note of valuation made out in 1802? And, No. 126.

3dly, Whether the defender, the said John Campbell, Esquire, continues ™-ia45

liable after he sold his property, and ceased to have any interest in the Duke of

district and roads?" " " J£T£. "

It was argued for Alston's trustees ;—

(1.) That the agreement, under the minutes, was of a limited nature,

applicable only to the interest of the debt as in 1801, and did not import

any liability beyond £130 per annum, and that only for the loss, if any,

which should occur in any one year. If there was no loss in any parti

cular year, there was no liability. The fact of the parties to the agree

ment having paid at the rate of £130, could not be founded on, as these

payments had been continued for a few years only.

(2.) It was contended that they could not be made liable directly or

indirectly for the loss by the insolvency of one of the obligants under the

agreement, as the obligants were all liable pro rata only.

Mr Campbell argued ;—

That as he had come under the liability in his character of proprietor

only, it ceased on his disposing of his property ;l and that only two of the

payments had been made by him after majority.

The Duke of Montrose, the pursuer, gave in a minute, in which he

stated, that the extent of his liability for the debts would be nearly the

same, whether his relief lay against the parties to the minutes of 1801, or

against Lis co-obligants in the bonds; and that, in these circumstances,

de did not think it necessary to lodge a minute of debate, leaving the

discussion to the two classes of defenders who had interests adverse to

each other.

Sir Archibald Edmonstone and others maintained ;—

(1.) That the loss or deficit was of a varying and fluctuating nature,

according to the extent of repairs upon the road, and that the obvious

meaning of the agreement was to provide, not for the loss or deficit in

My particular years, but for the average loss that might occur in a series

of years.

(2.) That the loss occasioned by the insolvency of one of the obligants

*H to be charged against the road, though this might indirectly have the

jtfect of making the other obligants answerable for it. At all events, it

*as the meaning of the agreement that the parties in whose favour it was

•ade should not suffer the loss thus occasioned.

I (3.) A party to the agreement was not entitled to get quit of his obli

gation simply by selling his estate. It was in Mr Campbell's power

*hen he sold his estate to have transferred the obligation to the pur

chaser.

Earl of Traqnair v. Williamson's Trustees, February 2, 1837, (15 Shaw,
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No. 126. The minutes of debate having been laid before the other Judges, the

M 3oTs45 ^0^owmS opinions were returned on the above points :—

Duke of

Montrose t. Lord Mackenzie.—In answer to the first question, I think that the liabTlity

Edmoostone.

undertaken by the agreement extended to the payment by the obligees of the sum

of £130 per annum, applicable to the payment of the loss arising from the rents

of the toll-bars, after defraying the expense of keeping the road in repair, falling

short of the interest of the debt, as long as such loss should exist ; and that there

are no grounds for holding that the payment of £130 in each year was appli

cable to the loss accruing in that year only, and restrictable to the amount of that

loss.

On the 24th November 1801, when the meeting took place by which the agree

ment was made, there bad been loss of this kind iu years past, (see minute of 25th

October 1799.) But that loss had not been the same every year. The rents of

the tolls had varied considerably, as appears from the report of Mr Lindsay, (p.

20 ;) and the expense of repairing the road must have varied still more, as suffi

ciently appears from the nature of such expense, and the statement by Mr LinoV

say of such expense in the years following 1801, (p. 23.) What the meeting hi

November 1801 had therefore to look for, in estimating the loss that was to be

expected in time future, was plainly not the actual precise items or sums of loss

in each future year, but the average of loss per annum to be expected in future;

and this they estimated at £130 per annum. They did not take that sum is

being the exact amount of loss in the year 1801, or any preceding year; awl

never, by possibility, could think, or mean to say, that the actual items of loss in

future years would always amount to £130 per annum, or any one precise sum.

They must necessarily have looked to the average. Looking to this average

loss, the meeting resolved to relieve the trustees on the west side of the Water of

Leven, and those eastward of Milton Burn—t. e. who had no property in the

parishes through which the road passes—of the whole of this loss in time future,

not of part of it, but of the whole of it ; and for that purpose agreed, that this loss

should be made up by the trustees who had property in the parishes throucti

which the road passes, by paying into the hands of the road-treasurer their pro

portions of the estimated average loss—i. e. of £130 per annum—according »

the valuations of their properties, meaning of course that this annual payment

was to go into the treasury of the road, and be applied, year by year, is

clearing off annually the varying amount of actual loss by which the average w

expected to be formed, that being the only way in which relief from an average

loss can be imagined to be effected by the application of such a fund. The reso

lution is, I think, not susceptible of any other interpretation. It is in these

words :—" The meeting, taking into consideration that a loss of about £130 ster

ling per annum arises on the above line of road, by the rents of the toll-bar falling

that much short of the payment of the interest of the money borrowed for making

the road, and keeping it in repair, [here is the statement of average loss,] and that

it would be a hardship to make the trustees on the west side of the Water of

Leven, and those eastward of Milton Burn, liable in payment of any part of the

loss, as their names were introduced into the Act, and they attended meeting*,

merely for the purpose of making a quorum, having no material interest in that

road—[here is the statement of intention to give relief in full]—resolve, that it is
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ibe opinion of tbe meeting, that this loss [i. e. the whole average loss] should be No. 126.

made up by the whole trustees (with the above exceptions) who have property in

tbe parishes through which the road passes, whether they acted or not, by paying „*'' '

their several proportions thereof, according to their respective valuations," &c. I Montrose v.

hare noticed what it expressed here. Observe, then, what is not expressed. There Edmonatone.

is not in this minute a syllable about various losses expected to occur year by year,

which are to be made up ineach year when not exceeding £130 ; but not to be

made up when, or in case, they did exceed that amount ; or of a contribution

varying in amount from year to year, though not exceeding £130. One amount

of loss is mentioned simply as £130 per annum, which, of course, was an average

<'m; and the favoured trustees are to be relieved from liability, not in part, but

wholly, from payment of any part of this loss ; and that by an obligation to pay

£130 per annum, being precisely the estimated average loss, and that to be paid

■imply, without any restriction or variation. Accordingly the minutes of the next

meeting, held on the 22d December 1801, proceed:—" His Grace the Duke of

Montrose then produced to this meeting the following letters, or extracts of let

ters, viz. from Sir Archibald Edmonstone of Duntreatb, Baronet, Mr Macdonald

Buchanan of Drumakiln, Mr M'Goune of Mains, and Sir James Colquboun of

Lass, Baronet, whereby these gentlemen agreed to pay a proportion of £130,

arising from the Drymen road-trust, as mentioned in the former minutes ; which

being taken into consideration, the meeting resolve that the clerk shall immedi

ately make out a list of the several trustees in the parishes of Dumbarton, Kil

marnock, and West Kilpatrick, with the exception of the trustees whose property

lies on the west side of the Water of Leven, and to the eastward of Milton Burn,

and tbe proportion to be paid by each trustee, of the said deficiency of £130,

effeiring to such valuation, the same being done under the proposition made by

the Duke of Montrose, who agrees to be rated as high as the highest trustee ; and

that the committee named by last meeting be requested to transmit such calcula

tion to each trustee within the said parishes, with a request to pay his said pro

portion into the hands of Robert Mackenzie, the clerk and treasurer to the trus

tees, betwixt and the term of Whitsunday next." Here is the payment of the

£130 annually into tbe hands of the treasurer, of course to be applied to clear tbe

average deficiency of £130, in the way already noticed to be the only possible way.

Nowhere is there one word about ascertaining the actual loss in each future year,

and then dividing that actual loss, whatever might be its amount, among the obli

gees, under the limitation of its not exceeding £130, and charging against each

the sum so ascertained to be due by them. On the contrary, the stun to be paid

breach is a fixed proportion of the total contribution of £130. When the idea

of an ascertaining of each year's loss, and proportioning that, was invented, I do

not see ; bat I cannot discover any trace of it whatever at the meeting where the

obligation was undertaken. The words of the agreement, it seems to me, give it

no shadow of countenance. It has not a syllable in its favour, while every thing

is advene to it. What particularly strikes me is, the manifest inconsistency of

the view contended for by the defenders, with the declared intention of the agree

ment to relieve the trustees having no interest in the road from any part of the

loss upon it. That was a reasonable intention ; but there was no reason in re

lieving them from only a part of this loss, and leaving them still exposed to a

part ; and that, too, a part of indefinite and uncertain amount, arising from the
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No. 126. accidental variations of the deficiency in particular years. To have allowed this

must evidently have been to keep up the hardship which the obligees were anxi-

May30, 1845. , , .. . . .. .. , .■.-•.•
D / / ous to do away, only diminishing its amount, not its injustice.

After declaring, therefore, against the hardship of allowing " any part" of this

loss to fall on the trustees not interested in the road, it seems inconceivable that

the meeting should instantly proceed to adopt an arrangement, by which it mu-t

have been obvious from the first, that part of the loss must still continue to fall

upon these very trustees. It could not but be apparent to the parties entering

into the agreement, that the annual settlement of the contribution of £130, upon

the footing that the actual deficiency in each year only was to be paid, if it did

not exceed £130, any difference between that deficiency and £130 being to be

either not levied or repaid to the obligees, while any excess of deficiency above

£130 was to be left unprovided for, must have necessarily failed to afford to the

parties intended to be favoured, the relief which it was admitted ought to be gives

them, and which the agreement was entered into for the purpose of producing ;

because, according to the usual course of management in such matters, the charges

for repairs and management must not only fluctuate, but greatly fluctuate in amount

In ordinary, small repairs are made for two or more years, and then comes a bean

charge on that account. This no doubt may perhaps be avoided, and an equaliza

tion of annual expense for repairs forced, but not without very great inconvenience!

and mischief; and it is a thing unknown in practice. Now, here the parties to the

agreement were not contemplating what might possibly be accomplished by a spe

cial plan of management to be instituted in the particular case, but were proceed

ing with reference to the ordinary course of conducting such things, and making a

provision applicable to that. They must, therefore, have been perfectly aware,

that, had the sum to be paid under the contribution of £130 been to be settled of

annually, and limited to each year's actual deficiency—instead of the heritors, to

relieve whom from future loss the agreement was entered into, being so relieved—

there must immediately, from year to year, have arisen deficiencies, which would

"fall upon them without relief.

And the actions of the parties, in carrying the agreement into effect, are ut

terly irreconcilable to this idea. They proceeded immediately to carry tor

agreement into effect, in a way that demonstrates their understanding of m

meaning.

It appears that, at Whitsunday 1802, the interest on the debt

was £180 0 0|

The Expenses, 13 2 7j

£193 2 6

The Return from the road, . . . 135 0 0

The Deficit, only £58 2 8

Yet in that year the Duke of Montrose paid £40 1+ 10 on 15th Nov. 1802

Mr Campbell paid . . . . 40 14 10 on 16th Sept

Carry forward, £81 9 8
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Brought forward, £81 9 8

Mr Buchanan, Ardoch, paid

Mr M'Donald Buchanan paid

Being ....

year. And applying the first

payments of the other obligees

to that year,

Sir Archibald Edmonstone paid

Mr Graham paid . . .

Mr Alston paid ....

Mr M'Goune paid . .

12 8 8£ on 5th Oct. 1802

14 0 H on 16th Sept.

£107 18 6 actually paid in that

8 10 0 on 10th Dec. 1803

4 11 6 on 10th Feb

8 0 0 on 8th Apr. 1806

4 5 9 on 16th Jan. 1804

Being in all, £133 5 9

This is evidently the £130, though levied with some trifling inaccuracy.

At Whitsunday 1803, the interest of the old debt was

The Expenses, ....

The Returns from the road, .

The Deficit, only . . .

Yet

The Duke of Montrose paid . . £40 14

Mr M'Donald Buchanan paid . 14 0

Sir Archibald Edmonstone paid . 8 10

Being three payments of full shares

within the year. And applying

the second payments of the other

obligees to that year,

Mr Campbell paid |. . . . 40 14

Mr Buchanan, Ardoch, paid . . 12 8

Mr Graham paid . . . . 4 11

Mr M'Goune paid .... 45

£180 0 0

76 1 4

£256 1 4

140 0 0

£116 1 4

10 on 14th Dec. 1803

l£ on

0 on 10th

10 on 17th Jan. 1806

8£ on 18th Nov. 1808

6 on 5th Aug. 1805

9 on 27th Nov. 1809

Being in all £125 5 9

No. 126.

May 30, 1816.

Duke of

Montrose v.

Edmonstone.

Mow these were all evidently calculated as shares of the full sum of £130,

»rding to the minute 1801 ; and were beyond the shares of the amount of the

icit. The sum raised in toto for this year 1803, was diminished by the failure

Mr Alston to pay his share.

At Whitsunday 1804, the interest was

The expenses,

£180 0 0

79 15 7

Carry forward, £259 15 7



782 CASES DECIDED IN THE

£98 15 7

£180 0 ii

80 3 1

£260 3 I

183 0 0

£77 3 1

£180 0 0

71 2 s

£251 2 8

171 0 0

No. 126. Brought forward, £259 15 7

The returns. 161 0 0

May 30, 1845.

Duke of

Monlroae V. Tile deficit, .....

Edmoustone.

At Whitsunday 1805, the interest was

The expenses, .....

The returns, . . . . .

The deficit, .....

At Whitsunday 1806, the interest was

The expenses, .....

The returns, .....

The deficit, £80 2 8

These statements show that the deficiency was much less than the contribution

levied on those who paid, and held as debt upon those who were irregular in pay-

inent ; as, for example, Mr M'Goune, whose annual payment was £4 : 5 : 9, tod

who paid £30 on 27th November 1812, and again £25 on 1 1th November 1630,

(Report, pp. 47 and 48.)

All these sums were set down and paid, at least by part of the obligees, without

the existence, so far as I see, of a single complaint on the ground that the agree

ment was only to pay a sum limited to the actual deficit in each year.

Afterwards the payments failed ; but never, as far as I can see, on the ground,

that the sum for which they were liable was not a proportion of the £130, appli

cable to an average loss, but a proportion of a sum of actual loss, in a partkiiv

year, which did, or might, fall below £130. Every assessment, and every pay

ment, and every thing indeed relating to this agreement at all, appears to tart

been done in the view of the agreement maintained by the pursuers. And, on tie

other hand, the agreement subsisted for years after it was made, without one in

stance of any one thing done or said in respect to it, on the view now broart:

forward by the defenders, which I cannot see to have been even thought of at all

by any human being, till some very recent period. Such a practice, by the con

tracting parties, seems to me to afford an irresistible interpretation of the agree

ment.

In answer to these strong considerations, I see little said of any weight.

(1.) It is said that the obligees could not mean to load themselves with a per

petual annuity, which might run into arrear, and ruin them. But, in any vie*,

the obligees undertook a perpetual annuity. Though it might, if limited earn

year to the amount of the loss in that particular year, be somewhat less in amount,

still it must equally have been perpetual in endurance. So, in any view, it might

run into arrear, if the matter was not duly attended to. Considering that tot
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annuity of £130 was divided among so many large or considerable proprietors, I No. 126.

cannot think there could have been any thing terrible in it, and still less in the

difference between this and a perpetual payment of the actual loss accruing each rjuke o'f

rear. It was obviously liable to terminate in case the road should prosper, and Montrose v.

the debt of the road be paid off, or if the tolls should rise, so that it should become dmon' one-

certain that all loss of the kind provided against was no longer possible. This

would put an end to the annuity of £130 ; and nothing else but this could put an

end to the variable, but equally enduring annuity alleged by the defenders. It

must be considered that the meeting could not intend or expect to run into arrear.

In fact, it appears that the returns from the road increased greatly, and the defi

ciency diminished ; so that, if the sum of £130 had been annually and duly levied,

there would, in no very long time, have been such a fund in the road treasury, as

would have warranted a suspension of the burden.

Prior to 1817, in which year a large sum was expended on repairs, the defi

ciency to be met by the contribution of £130—after providing for the interest on

the debt prior to 1801 at 5 per cent—fluctuated from year to year. In some

years it exceeded £130. In 1817, the excess was large. After 1818, there

was in some years a deficiency to be provided for, but frequently not amounting

to nearly £130 ; and there was, in others, a considerable surplus, so that no

part of the £130 was required. Subsequent to 1830, the deficiency and sur

plus, after providing for the interest of the debt, stood thus, in the following

years :—

In 1831, Deficiency . .

1832, Do.

1833, Do.

1834, Do.

1835, Surplus, . . . . £72 15 2

1836, Deficiency . .

1837, Do.

1838, Surplus . . . . 37 11 0

For the four years, from Whitsunday 1838 to Whitsunday 1842 inclusive, the

deficiency appears to be £153 : 19 : 9£—the gross proceeds of the road for these

four years having been £2811: 15: 11, while the amount of repairs and ex

penses was £2245:14:9, (Report, p. 17,) leaving a surplus of £566:1:2.

Placing against which the interest of the debt prior to November 1801 at 5 per

cent, there is brought out the foresaid deficiency for these years, of £153 : 19 :9i

or £38: 9: 11£ per annum. There is very little force, therefore, in the above

argument.

(2.) It is said, that no means are provided for accumulating the annuity of

£130, and applying it to the variable loss, year by year. But it must be consi

dered that the agreement was drawn, not by an expert and leisurely conveyancer,

but at a public meeting of country gentlemen. And really, considering this, the

provision that the proportions of an annuity of £130 should annually be paid to

the treasurer, seems sufficient to answer its purpose. If that was done, it follow

ed, of course, tbat the money should remain as a fund in the treasurer's hands, and

that under the agreement the loss each year should be cleared off out of this fund,

£25 14 3

17 13 1

16 14 9

27 1 2

92 5 5

32 10 2
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bo as to relieve the trustees favoured by the agreement. In case it had turned

out that the loss was small, and the fund accumulated more than was likely to be

wanted, there was nothing to prevent the adoption of a resolution to suspend pay

ment of the annuity in whole or in part. I really can see no impracticability in

the matter. The whole difficulties of the case have arisen from the failure to im

plement the agreement ; and similar difficulties must have arisen from the non-

implement of the agreement, if it had been such as is represented by the de

fenders.

2d Question.—I think this question, as stated, must be answered in the nega

tive. In no event can the obligees, or any of them, under that obligation, be

called upon to pay inure than the proportions of L.130 per annum, allocated upon

them in 1802. I do not see' any grounds for holding that the obligees were,

answerable for each other. But I think that the insolvency of one of the trustees

may have the effect of continuing the payment of these proportions longer than it

otherwise would have continued, by keeping up longer the deficiency to which

these payments are applicable. Each obligee is liable to continue the payment of

his own share into the deficiency fund, until the principal road-debt shall be paid off;

or until at least the existence for time past, and probable risk for time future, of

annual deficiency shall be done away. The insolvency of any one obligee dimi

nishing the annual receipt, must of course make these events of more remote oc

currence, and so lengthen the continuance of the obligation upon the other obli

gees. And this, and no more, is the import and effect of the finding, upon this

point, in the interlocutor of the Lord Ordinary.

3d Question.—The obligation being personal, and not affecting the land of tbe

obligees, I cannot see how the sale of his estate by Mr John Campbell can at all

affect the continuance of his liability as obligee, unless he has taken the buyer

bound to relieve him of it, which is not stated. If he bad done so, it would hare

lowered, to the extent of his share of L.130, the rental of the estate he sold, and

so lowered the price, probably by thirty years' purchase, of that share ; so that it

was more advantageous for him to do it. There is not the shadow of hardship a

its continuing against him after the sale, as it did before.

Lord President.—I concur in the above opinion.

Lord Wood.—I concur in the above opinion.

Lord Jeffrey.—I am of opinion that the interlocutor of the Lord Ordinary

should be altered ; and am inclined, indeed, to dissent from him on all the three

points which have been remitted for our consideration.

When the resolutions of 1801 were first argued upon before me in the Outer

House, I certainly considered them as not constituting any proper obligation, (it

least of a prospective or permanent description,) but as a mere temporary and ex

perimental arrangement, from which the parties might have resiled at any time, on

due notice—and which I thought had consequently come to an end, by a long

course of dereliction and abandonment, with the knowledge and apparent acquies

cence of all concerned. This view of the matter, however, was finally superseded

by the judgment of the Court of 11th March 1842, by which it muse now be held

to be fixed that these resolutions did import an obligation, by which the parties to

it were bound—up at all events to the commencement of the present proceedings;

and the only question, therefore, now remaining is, as to the nature and extent oi

that obligation.
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Now, while I am decidedly of opinion that these resolutions, which obviously No. 126.

are not drawn up with any pretension to technical accuracy, are not to he defeat-

d or deprived of their proper effect by any mere imperfection of expression, I JS,^' 18*5'

think it at least as necessary to take care that they shall not be enforced beyond Montrose v.

what there are clear grounds for holding was actually intended ; and, with a view Edmon'tone-

in ascertain this, I think it necessary, in the first place, to consider under what cir

cumstances they were proposed and adopted.

It appears, then, that on the road now in question, there had been a growing

deficiency in the returns from the tolls, to meet the necessary annual repairs, and

the interests accruing on certain bonds granted by trustees, some of whom, from

llie local situation of their properties, had much less interest in this road than

others whose names were not at these bonds. This deficiency in the interests

which fell of course by law on the bond debtors, appears to have amounted in 17S9

toL.lll—and, as I understand it, had risen to be about L.130 for the year ending

in April 1801—some of the bonds having been granted in the course of the inter

vening years. Now the first resolution was come to at a very thin meeting, held

in November of that year, (the minute of which, by the way, is not signed by any

one, or authenticated in any other way,) and was afterwards adopted and acceded

:o by certain other parties, at an adjourned meeting in December following ; the

rarport of both being, that the trustees through whose lands the road passed,

ihonld relieve the bond debtors of the whole of this actual deficiency of L.130, by

contributions proportional to the valued rent of their lands ; and (as it has been

ince construed by final interlocutors) should also relieve them of similar defi

ciencies in future years, provided the demand on them should in no one year

iceed the said sum of L 130. This, I think, is all that can be said to be yet

ettled as to the object and import of the agreement of 1801.

Now I would observe, in the first place, as a circumstance very material to the

rhole question of construction now before us, that though it has been found to be

'bligatory on the parties to it, and for a tract of future time, it cannot be considered

o have constituted a properly onerous obligation. The parties through whose

inds the road went were not legally bound to relieve the bond debtors of the

rhole or any part of this deficiency ; and their interference, therefore, was un-

loubtedly voluntary, and in a certain sense gratuitous.* It was in its own nature,

nd even in its form, a mere unilateral engagement or undertaking, without any

'resent consideration or corresponding stipulation on the other part—a mere pro

mise, in short, or pollicitatio, and properly to be reckoned, as I apprehend, among

hese pacta nuda, to which, though not disregarded by our law, no effect would

a^e been given by that either of Koine or of England. It may be true that the

* I am aware, that at the advising of 11th March 1842, Lord Moncreiff did

xpress an opinion that all the parties to the meetings of 1794, &c, were liable in

proportional (not total) relief to those who had signed the bonds agreed upon or

['proved of at these meetings ; and that the resolutions of 1801 did not in any

wee release, but only fulfil pro tanto that preceding obligation. But that opinion

'as not adopted by the Court ; the judgment then delivered, and which is now

he ruling judgment in the case, recognising no obligation prior to that held to be

ontracted iu 1801 ; to which, indeed, the liability of parties is still more precisely

uncled by the interlocutor of the Lord Ordinary, which, in this respect, has not

*en reclaimed against.

3 D
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tended for ; but certainly not, as I think, to the extent that is now claimed, or

Duke of ' eve" to the extent to which we must now hold them liable. It is palpably a mis

take to hold that those whose lands were not actually traversed or touched by the

road, had no interest in its maintenance in good condition. It was not a private

road for the exclusive use of those who bordered on it; but a public road for all

who had occasion to use it. Those whose properties man lied with the last of

those which it traversed, had evidently all but as great an interest in it as these

strictly conterminous proprietors ; and probably a greater interest in this near por

tion of it, than the others had in its remoter extremity. If the burden, therefore,

was to be laid on by an equitable apportionment, based solely on tbe locality of

the properties, there ought at all events to have been a graduated and descending

scale of liability, terminating in a vanishing point on the confines of the'conntr.

But it is obvious that, in such cases, mere locality must always be a'very unfair

principle of apportionment—since some of those in the exempted district oiisrhi

very well be in the habit of drawing supplies of lime, coal, manure, or even manu

factured commodities, from that exclusively burdened; and thus bave a mucb

greater and more beneficial use of the road, than those upon whom it is now pro

posed to throw the whole personal burden of maintaining it. The only absolutely

equitable rule of apportioning the burden, in short, would have been to fix it

according to the relative amount of the actual use habitually made of the road bv

the several parties or their tenants—to which it is obvious that the rule in the

agreement does not make even an approximation.

The chief purpose, however, for which I now make this remark, as to tbe obli

gation constituted by the agreement not being legally onerous, and bnt very im

perfectly equitable, is to explain both why it appears to have been actually limited

and qualified as it has already been settled to have been—and also why it should

be still further qualified in the way I am about to specify, in relation to the three

questions now before us. If there had been any such plain equity at the bottom

of the arrangement as the respondents now maintain— viz. an equitable right to

throw the whole personal burden of this road on those through whose lands it

actually passed, then it should bave followed— 1st, That they should have relieved

the other bond debtors not only from all claim for interests, but also for tbe pnB-

cipal sums acclaimable on these bonds ; 2d, That their obligation should bave had

a retrospect to the first time when a deficiency arose on these interests, and re

lieved them of all past advances ; and, 3d, That it should have been calculated to

afford them a total relief from all such deficiencies of interest in future, to however

great a sum these might amount. Whereas it is now finally settled— 1st, That

the obligation applies only to the interests, and not to the principal sums acclaim-

able under the bonds ; 2d, That it has no retrospect, and begins to operate onlv

from 1801 ; and, 3d, That it does not bind the parties to a total relief of aay

emerging deficiency even in the interests, but is limited to a maximum of L.130

for the deficiency of any one year.

In short, I think the terms of the agreement, and all that has yet been authori

tatively settled as to its meaning, demonstrate that the parties to it by no means

recognised or proceeded upon the notion of any general equitable right in those

who subscribed the bonds, without having a great interest in the road, to any tbing

like a total or perpetual relief from the obligations thereby undertaken, from those
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who might have a greater interest : my own impression certainly being, that they No. 126.

undertook to pay the whole deficiency for the preceding year, but without any

retrospect, mainly because they had not paid a rateable part of it for the five pre. D*ke of

ceding years; and probably trusting to the necessity of any future contributions Montrone t.

soon coming to an end, or being afterwards arranged on some better considered mon»lone-

and more satisfactory footing.

Now, such being my impressions as to the general nature and position of the

rase, 1 must say that, on all the three questions specified in the interlocutor of 9th

July 1844, 1 have come to be of opinion that the views of the Lord Ordinary

cannot be supported ; and to be satisfied, that according to the just and true mean

ing of the parties to that agreement, they cannot be held—lmo, to have bound

themselves for more than the actual and separate deficiency of each year as it

occurred—and that they would have been finally discharged from all claim for such

deficiency, by each then paying over his rateable proportion, either of L.130, or of

any smaller sum that might constitute such deficiency—without ever being liable

to be charged, as for that year, with any thing more than the share so paid, al

though the actual deficiency should happen to exceed the maximum of L.130,

either in that, or in any prior, or any subsequent year. 2d, I think the obligation

was not a joint but a several obligation ; and that each party was liable only for

his own actual proportion of L.130 as a maximum, or of any smaller sum that

might be thus annually exigible, as finally fixed by the scheme or table of Decem

ber 1801 ; and consequently, that the exemption, or failure, or inability of any one

of these parties to pay up his proper share, would not warrant any additional assess

ment on those who remained solvent. And, 3dly, I think that the liability meant

to he undertaken, though not actually made a real burden on the lands of the seve

ral parties, being yet undertaken solely and expressly in their character of pro

prietors, and assessed exclusively in proportion to the properties respectively held

bj them, must be understood as originally qualified by the condition of their retain

ing that character, and as attaching to them only so long as they continued to be

proprietors—and consequently as not capable of being enforced against them, after

they bad lost all connexion with the district. I shall add but a few words in ex

planation of the grounds on which I have adopted these several opinions.

As to the first, it occurs at once to observe, that as the original and immediate

contribution of 1801 appears to have been for the full actual deficiency of the pre

ceding year, without any retrospect or recognition of liability for preceding years,

so it is to be presumed that, when in any succeeding year the parties, in like man

ner, paid (or undertook to pay) all that was exigible for that year, it must have

been equally exclusive of any further charge, as on the settlement for that year,

on account of any surplus deficiency in other years, either past or to come. That

»'m confessedly a settlement out and out, for all that was exigible at the time,

and on a comparison of the returns, with the interests accruing and the expenses

incurred in the preceding year; and there was an end of it : and as any liability

for future years is, up to the present hour, merely inferential, and can only be

maintained on the ground, that what was actually done on that occasion must have

heen intended to be repeated on similar emergencies in future years, it would seem

necessarily to follow, that all future settlements were intended to be made exactly

>s the first had been made—that is, by separately and finally making up the actual

deficiency of each year as it occurred—that is, the shortcoming of the returns of
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so having done with it. without reference, backwards or forwards, to any othei

May 30, 1845. , - . .
Duke «f deficiencies.

But independent of this almost irresistible presumption, that subsequent annua

deficiencies were meant to be separately and finally settled in full, as the first o

pattern deficiency was settled, consider only how much more natural and probaU

it was that such a scheme of settlement should be adopted, than that reconrn

should be had to that which the Lord Ordinary's interlocutor assumes to fatl

been really intended. The one met the exigencies of every year (as those of th

first were met) either to the full extent of the deficiency, or, where that wentfci

yond the maximum of L.130, to the full extent of that maximum—and, in eitb«

case, the accounts of that year were at once closed, and its liabilities sav.-t'i ■ -

simply, conclusively, and for ever. But on the other supposition, the full sum!

L.130 must either have been contributed and paid over every year, without at

regard to the actual deficiency—and though, for fifty years together, there shoal

in fact be no deficiency whatever—or, if not actually levied, must have left t)

parties under a liability to have the whole, or the unpaid balance, called for(u

with full legal interest) for the whole period of at least thirty-nine years after ex

yearly period of settlement, in the event that, at that distance of time, some sw

great and continued deficiency bad arisen, as required the tardy exaction of die

long arrears.

The respondents admit fairly, that their argument absolutely requires then

maintain that the only sure and correct way of fulfilling the obligation, on lb

view of it, was by actually paying over, every year, the full sum of L.130, »l

ther the whole or any part of it was then wanted or not, in order that a board

sinking fund might be accumulated to meet the possible chance of large deficit

cies arising—it might be in some remote futurity;—and, though the palpable *

travagance of supposing that any such obligation could ever have been truly cm

under by reasonable men, seems to have led some of the Judges to think tbatl

Lord Ordinary's interlocutor might be supported on other grounds, I am hc»i

of opinion that this is really the only consistent or legitimate view that m

taken of the principle maintained by the respondents. If the whole uuxi

was not really due, and legally exigible, every year, whatever its deficiency

be, how could it be ultimately exacted, with full interest from the period of

ment in that year ? And, after all, if the whole maximum contribution, with 9

interest, is now to be actually exacted from the reclaimers (as the Lord Odin*

has found) for every year since 1802 or 1807, down to the date of this actio*) '

is manifest that it would have been far better for them to have actually

over at Whitsunday in each year, unless it is to be assumed that all these coal

gentlemen have realized a larger return than five per cent on the sums which

then retained, and are now called on to pay with that interest.

As to the suggestion that this sum of L.130 was an average, anxiooslji"

skilfully calculated as the probable amount of what, taking one year with viow

might be required to meet the actual deficiency in a long tract of years, I ni*

say that I cannot discover the least indication of any such average ever beit2>

contemplation ; and am persuaded, indeed, that the Motion is a mere after-thoDsai

suggested entirely by the accidental (supposed) coincidence of the sum-total*

widely- varying deficiencies, in a period of near forty years, with the sum wW
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ruch a contribution for the same long period, with interest on each contribution, No. 1 2G.

would yield at the end of it. Without this long arrear of interests, there would

be no approach to such a coincidence ; and if the contributions had been actually jjukJ „}■

paid as they fell due, there would have been no interests to be added. It shouldMontr.se v.

always, however, be recollected, that it is certain, on the face of the resolutions, tdlDOISIone-

as I read them, that this sum of L.130 was taken, in point of fact, not as a pro

bable average of future deficiencies, but as the amount of the deficiency then ac

tually existing ; and this alone I take to be conclusive as to this whole hypothesis

of average.

It is said indeed that it coincides wonderfully with the actual amount of the

deficiencies for the last forty years. I confess, however, that I am by no means

sure, that upon a strict view of the accounting there would be any such coinci-

cVnce ; since, if I rightly understand the reports of the accountant, this result can

only be brought out by charging against the returns from the road in every year,

not merely the ordinary and necessary expenses of " keeping it in repair," which

i$ all that is spoken of in the resolutions, but the very large sums expended, or,

more properly, the new debts contracted (sometimes amounting to L 800 or

I ..'.'00 in one year) for improvements, and general expenses of management, appa

rently for the whole adjoining district. If these were deducted, the actual defi

ciency, I apprehend, would probably be diminished by more than a half. But

however this may be, it is obvious, upon the least consideration of the nature of

the case, that any such coincidence as is now alleged, must have been the result

of accident merely, and not of calculation. In 1801, when the road had only been

open for about five years, there could evidently be no facts npon which an average

could be calculated ; and all that we yet know of these years is, that in 1799 the tolls

bad been let for L.ll 1 less than the interest and annual outlay, and, in 1801, for

L.130 less—a considerable part of the bond debt having been contracted in that

very year. But in truth the case could never, at any time, afford any elements

for inch a calculation ; and the subsequent facts, of which we have now a full

detail in the reports of the accountant, demonstrate bow utterly hopeless it must

bare been to have made a guess even at such a permanent average, at any one

point of the intervening time. These accounts show, that for the whole thirty-

eight years the deficiency had varied from L.17 : 2 : 8 in one year—to upwards

of L.550 in another—and that for five consecutive years, in one period, it had

I'eraged no more than about L.22, while in other five such years it seems, accord

ing to what I have been able to make out, to have exceeded L.400. Nor did

tbese extreme discrepancies recur at any thing like regular intervals, or in cycles

that could admit of calculation ; for, for the whole of the first ten years, or up to

181 0, (with a single exception,) the deficiency was little more than a half of the

supposed estimate of L.130, while, for a similar period after 1817, or up to 1827,

iteeemi to have been more than double ; and then again, in 1830, it falls, for the

!'J following years, to little more than a sixth, or an average of only L.22, and

?nda in the year 1838 with an actual, though inconsiderable surplus, which is the

l»*t account we have of it.

Now, could any mortal undertake to construct a safe, practical average for fu

ture compulsory assessments out of materials like these? And if, with all this

knowledge before us, it would plainly be impossible, even now, to frame such an

"erage, bow extravagant must it be to suppose that such elements were thought
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knowledge of any thing, bat an uniformly increasing deficiency, for the »hort pe-

Duke of '''*"' "' a'")ut fiv<' preceding years—a large share of the bond debt having existed

Montrose v. for less than one of those years.

i mi.n«<»!e. .j-j^ ^^ th;ngj indeed, which gives the least colour of plausibility to this

notion of an obligation to contribute, or to continue accountable for, the fall maxi

mum of L.1S0, as an average for all future years, (for to this it plaiuly must come.)

is the fact that all the original subscribers (but one) did contribute their full pro

portions for a few years after 1801, though the actual deficiency for these years

was, as I have already noticed, considerably less than this maximum. These con

tributions, however, were from the very first exceedingly few and irregular—and

the sum of them is this : Of the nine original subscribers, one never contributed

at all ; one, only for a single year, ( 1 802 ;) three, only for two years, (or to 1803 ;)

one, for five years, (to 1806;) and three, for six years, (or to 1807;) when ill

contributions finally ceased, and appear, indeed, never to have been afterwards de

manded. Now I must say, that 1 think it quite impossible to infer, from the*

few irregular payments, any proof or recognition of an original obligation to pa;

up the full maximum of contribution in every year, however far that might nmi

the actual deficiency then arising; and, considering the smallness of the sum>,\ii

relation to the means and usual outgoings of the parties,) 1 have no difficulty ii

explaining the fact of those trifling, though excessive payments, by supposing that

upon the collector intimating to the factors of these wealthy proprietors that I

contribution was again necessary to meet the deficiency in the tolls, the conn. .

t ion of the first year was simply repeated, without enquiry into the actual state «

the deficiency, and not improbably before any detailed account of it had We

made up.

As to the other two questions, a much shorter explanation will suffice,

that as to the liability of the solvent contributors to make up the shares of ti

insolvent, I have little more to say than that, looking either to the general probt

bilities of the case, or to the precise terras of the resolution of December 1WI

and the cast or scheme of assessment then ordered, and afterwards transmitted t

each of the parties, I feel satisfied that each of them must then have intended iW

understood that his future liability was to be restricted, in all time coming, to ta

precise sum there set down opposite to his name as a maximum, when the acta

deficiency of any one year (taken of course by itself) amounted to or exceed"

L.130, and to an exactly similar proportion of any smaller sum when the 8C'.u<

deficiency was less ; that the obligation, in short, was undertaken as • several, ai

not a joint obligation, and consequently inferred no guarantee or vicarious respti

sibility for the shares of those who might be insolvent.

Even if the whole deficiency had been equally or numerically divided amoi

the nine original subscribers, I should have held, considering the object of I

engagement, and its plain reference to the property in land which must all

remain, that each would have been liable, in all events, to no more than one-nil

share of each annual deficiency. But when it is considered how extremely w

equal the shares actually agreed to and assessed on the respective parties we*

according to the scheme or tariff furnished to each of them, it does appear to ■

impossible to suppose that tbey could ever have intended to undertake such

mutual responsibility. According to that scheme, the maximum for which a
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Junes Colquhoun agreed to be assessed is only 5s. fid.; while the maximum for No. 12G.

l«roof the other parties is no less than I. .40, 14s. each. Is it reasonable, then, j^ „0 |g^5

tosnppuse, that by approving of that scheme Sir James really intended to bind Duke of

himself, not only to pay that trilling sum as a maximum, but to help to make up Mon,r"»e "•

,,.,',, . . Edmomiooe.

a possible deficiency to four hundred times that amount ? Nay, looking merely

to possibilities, to bear himself the whole burden of the assessment, on the failure

of ail the other obligants ? Nor is it any sufficient answer to say, that the con

tributors were all men of wealth, and that the risk of any deficiency was conse

quently to small, that it is not any way unreasonable to suppose that it may have

taen intended to undertake it. That it still was a risk, and a cautionry, is enough

to raise a presumption against its being gratuitously incurred ; and the result has

shown that it was not altogether imaginary. In 1801, Gartmore, though his share

ra only L.4, lis., was as solvent and reputedly wealthy as Stonefield, whose

stare was L.40, 14s.; and the chance of his taking to the gaming-table might

perhaps be as little. But, independent of insolvency altogether, if I am right in

the opinion I am about to express, as to the dependence of the obligation on the

continued possession of the land in respect of which it was undoubtedly granted,

it is quite obvious that there was nothing in the least improbable in all the parties,

except Sir James Colquhoun, being freed of the burden by parting with their pro

perties in the district ; and thus leaving the whole of it to be borne by an indivi

dual, who was certiorated at the beginning that the most he could ever be called

to to pay was 5s. 6d. in the year.

Upon the last question to which I have just alluded, and which (as yet) applies

« the case of Stonefield alone, I have not much to add to what I suggested in the

wginning. The obligation, no doubt, is a personal obligation only—in so far at

east as it is not made a real burden on the land. But it was beyond all doubt

indertaken with exclusive reference to the land, and its local situation—on ac-

onnt of advantages supposed to be derived to the land—and is apportioned ac-

ordingly, as to its amount, exclusively according to the valuation of the land.

Ply, further, though a personal obligation only, I confess I should not think it

oabtful that it would transmit, (if it transmitted at all,) not like an ordinary per-

>nal obligation against the executor, but against the heir of the original party—

id even against the heir of provision in the particular lands to which it related,

id not the heir-at-law, as general representative. But this being the case, and

Hisidering also that the only equitable or intelligible ground or reason for coming

D'ler the obligation was the supposed benefit the land was to acquire by the out

fit was meant to repay, I must say that it appears to me in the highest degree

asonable, and perfectly competent, in construing a loose and general resolution

this unusual description, to hold that it was meant and understood to be quali-

•' ir.im the beginning by the condition, that the parties acceding to it should

ntinue proprietors of the lands in relation to which, and on account of which

)hp it had been entered into. If such a condition had been proposed to he in-

rted in the resolution at the time, it does seem to ine that no possible objection

old have been decently taken to it ;—or that if it had been resisted when sug-

<ted by any one of the meeting, tjiat individual would never have concurred in

e resolution from which it had been excluded; or in any resolution containing

>'d« that would have clearly imported such an exclusion. But if this be so, is

:re any difficulty, or any violation or undue extension of the known rules of law,
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No. 126. in now giving effect to it, as a condition not only reasonably but necessarily

~~— implied ? There is a long array of decisions in the Dictionary, under the title of

Duke of ' Implied Condition ; and in looking over them, I find scarcely one in which the

Montrose v. grounds of implication are nearly so strong as in the present. I may mention one,

" for example, which appears to be strictly analogous, and is undoubtedly a fortiori.

It is thus reported :—" A pension to an advocate, expressly lor ul! the days of liis

life, on the narrative of bygone services, and also becausp the granter had given

him the charge of his law affairs, was found not to subsist after the grantee had

been made a Lord of Session ; and consequently disabled from taking such charge." '

In that case, therefore, the mere cessation of future services—which might hare

been equally occasioned by disease, or the infirmities of old age—was held to put

an end to all claim for an aunuity expressly granted for life, and partly in consider

ation of services already received—solely on the ground that the continuance oft

corresponding benefit was held to have been an implied condition of the grant of

such a continuing payment. While, in the present case, the cessation of the benefit

is far more complete—and the original obligation is altogether indefinite, as to the

period of its duration. Another case may also he referred to, where an unquali

fied bond of provision having been granted by a lady to her son, at a time when

he had no sufficient means of living, was found, upon the same ground, to be do

longer obligatory after he had succeeded to a competent estate.2 And there ire

many such cases.

If, instead of leaving the undertaking really contemplated, to be spelled and

construed out of the loose and vague words of a resolution hastily taken down a!

a meeting of road trustees, it had been reduced to the form of a regular obligation,

is it possible to doubt that it would have been set out in some such words as die

following :—" We, the undersigned proprietors of lands on the east aide of tbe

Leven, in such and such a district, in respect of the peculiar benefit our said lands

derive from the road lately opened, &c, hereby bind and oblige ourselves and our

successors in the said lands,'' &c. &c. Would not, at all events, such a recital—

and such a recital alone—truly set forth the character in which the obligation

was actually undertaken, and the consideration or inductive cause on which alow

it' proceeded ? And if this be already as certain as such a setting forth rviid

make it, on what ground is a mere voluntary obligation, the true nature and im

port of which is, by the admission of all parties, still largely and broadly open w

construction—and whose very existence and efficacy, as an engagement for fount

years, is wholly constructive—to be yet so construed as to defeat, and not to girt

effect to the plain object and intention of the parlies ?

It is certain that there is not, in the resolutions, any express undertaking to

continue the contributions for any period of future time. All that can be said ».

that the parties probably contemplated their continuance for some such time; and it

is obviously one of the questions still open, on the construction, for what period iu

prospective operation was truly contemplated ? For my own part, I can never

believe that it was really intended to be perpetual—or, what is truly the ran*

thing, to be kept impending for as long as there was a possibility of any defidenn

1 Lockhart v. Purves, Nov. 1729, (M. 6366.)

1 Duchesa of Buccleucb, Dec. 7, 1723, (M. 6396.)
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in the returns. And I thiDk it may still be made a question, whether the obliga- No. 126.

lion might not have been put an end to by the mere protest and disclamation of

tbe parties, after due intimation—or by their having incurred other special liabili- nu£e i

ties for the roads in that or any other district of the county—or by the lapse of Montrose v.

forty years without any deficiency—or without any demand or intimation. I tdmol">"H">-

cire no opinion upon any of these questions, and they may all be attended with dif

ficulty. But on the case now before us I have no difficulty whatever; and, if the

question of intended, or presumably intended duration, be still open—as I hold

that it clearly is—1 cannot entertain a doubt that no one of the parties ever in

tended to be bound, or would ever have consented to be bound, for these contri

butions, for a single day after he should cease to be proprietor of the lauds on

account of which alone he had agreed to them. For my own part, indeed, I

should hold that the mere description (in the resolutions) of the parties on whom

the obligation is to be laid, as " tbe trustees who have land in the parishes through

which the road passes," should of itself be conclusive of their having only agreed

to be bound in that character, and only so long as that character was retained. It

is remarkable, indeed, that it is only by this general description that they are in

any way connected with the resolutions ; for (except the Duke of Montrose in

that of December) not one of them is named in any part of them ; and the table

or scheme of assessment mentions them only with reference to the valued rents

of tbe lands in respect of which they are to be assessed.

It is also, I think, very material to this, as well as to every other view of the

question, to keep it always clearly in mind, that the only basis of the claim of re

lief now insisted in, is the alleged equity of throwing the burden of defraying cer

tain of the expenses of this road on those who have a great interest in it, rather

than on those who have but little. But surely none of the proprietors in the ex

empted district, who have all lands at no great distance from the road, and some of

them closely adjoining, can pretend that they have less, or as little, interest in it as

Mr Campbell, who has no longer any land whatever in tbe county ; and whose case

would, in argument, be no stronger than it is, although he had neither lands nor

residence in any part of the kingdom. And it does strike me as a very startling

proposition, that, upon considerations of equity, (and there are no other,) this

gentleman, now a stranger to the county of Dumbarton, and his representatives

wherever resident, must, in all time coming, contribute L.40 a-year to relieve

certain proprietors in that county of the expenses of a road in their vicinage—be

cause he had, some forty years ago, agreed to relieve them, in respect of his then

holding certain lands more immediately connected with that road.

This, it will be observed, was not an agreement to pay by instalments for a

benefit already completely conferred ; but an agreement to pay annually for a new

annual benefit—that is, in extinction of the annual expense of keeping a road in

repair, from the use of which the payer had an annual and constantly accruing

advantage. The only pretence, therefore, of equity or onerosity, is in the con-

tinuance of this advantage; and where it ceases, there is no longer any pretext in

justice for the continuance of the annual payment. To take a parallel and familiar

case : Suppose a meeting of proprietors of houses in a particular street were to

agree, in such general terms as occur in these resolutions, to contribute an annual

Bum, not exceeding a specific amount, for maintaining their drains and pavements

in good condition—could it ever be maintained that an individual who sold his
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No. 126. house at the distance of years, should still remain personally liable in perpetoutn

for his original share of such contributions ? or if the house were adjudged from

him, and sold by creditors, could the other proprietors rank on the reversion, or

claim as personal creditors in a statutory sequestration ? To me it appears plain

that no such proceeding would be competent ; that the nature and consideration

for the obligation ceasing, palpably and totally, the obligation itself must cease

also ; and that to convert an undertaking by a proprietor, expressly on account of

his property, and for its benefit, into an absolute personal obligation for the benefit

of other properties, and other proprietors exclusively, would require words of the

most stringent and unequivocal description, and never could be inferred from any

such general expressions as occur in the resolutions now under consideration.

As to the suggestion, that it was the duty and within the power of Mr Camp

bell, when selling his property, so to deal with the purchaser as to transfer to bim

the liability from which he himself was to be delivered, I need not say that, if I

am right in the view I have now taken of this liability, his deliverance could be in

no degree dependent upon such a transference. If he was not bound to make this

a real burden on his estate while he held it, how should he he bound to do so on

parting with it ? and at the same time to pay, in the shape of a diminished price,

for the value of a perpetual annuity ? In this view, the suggestion must obviouslj

appear as altogether extravagant ; but there are, besides, two considerations, which

seem to me to make it, upon any view, eminently unreasonable. In the first

place, this sale was made in the year 1838, after more than thirty years' total dis

continuance of this contribution, and as long a cessation of all demand or applica

tion for it, and when all memory of it had probably been lost, even by those who

had once been subjected to it. And, in the second place, if the grounds of equity

and justice, on which the respondents rely, are really so plain and irresistible as

they allege, what reason have they to doubt that the purchaser of Mr Campbell's

lands will accede to the agreement as readily as the seller did before him ? Tbe

agreement by the seller was entirely voluntary, and proceeded indeed (as alleged)

upon a sense of the more than equivalent benefit which his lands were to receire

from the outlay, which was thus in part provided for. But if this be so, and be

indeed the only equitable or intelligible ground on which the present claim can be

rested, is it not much more fitting that it should be addressed to the sense of jus

tice (and of interest) of the party who is now to receive all this benefit, thai

sought to be enforced against one on whom there is no longer a shadow ofjustice

in enforcing it ?—who, in the execution of a current engagement, has already paid,

or is willing to pay, for all the time during which he did or could receire anj

benefit, and as to whom, and as to all future prestations, it has now ceased to hwe

the slightest pretension to be either onerous or equitable ?

I have dwelt rather longer on this third branch of the case than I at first in

tended, because I have come at last to have a stronger opinion in regard to it thai

perhaps on either of the others—though it also enters very deeply, as I bate

already intimated, into the grounds of decision as to the second, or that relating

to the joint or several nature of the obligation generally. But upon all the three

questions, I have no hesitation in saying, that I feel myself compelled to dissent

from the Lord Ordinary, and to adopt generally the views of the reclaimers.

Lord Fullerton.—I concur with Lord Jeffrey on all the three points «h-

mitted to our consideration.
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On the first point, it appears to me that the minutes, considering their professed No. 1 26.

object, and contemplated mode of operation, do not admit of any other construe-

lion than that put upon them by the defenders. Du|[j ~1 '

The first minute, that of the 25th November 1821, proceeds on the recital, M..ntro«e v.

| " that a loss of about L.130 per annum arises on the line of road," &c, and that Edmo,'»t<""'-

it would be a hardship to make a certain part of the trustees pay any part of the

lass, and " resolves that it is the opinion of the meeting, that this loss should be

made up" by the whole trustees through whose properties the road passes. The

second, that of 22d December, regulates the mode of calculating the proportion

which each trustee is to pay of the deficiency of L.130. One thing, then, seems

to me clear, that though L.130 is mentioned as the limit of the sum lor which the

parties are to be liable, it is only " this loss" or deficiency—i. e. this sum, if the

loss or deficiency should amount to it.

Accordingly, that is not directly disputed by the other party. They admit that

it is loss, which the obligants are bound to make up ; but they maintain, and the

Lord Ordinary has found, that it is not each year's loss taken separately, but what

is called the average loss ; so that in the present accounting the full amount of the

L.130, though not required for the loss of one year, is to be held exigible, and set

against the higher loss occurring in the previous or subsequent years.

Now, in the first place, this construction derives no support from the words of

the minutes. It is " loss per annum" which is to be provided for ; it is loss which

is to be ascertained by an annual accounting ; and it is loss which is to be pro

vided for by an annual payment. It is true the probable loss may have been cal

culated on the average of the preteding years, and this average may have led to

the fixing of the limit of the annual responsibility. But still the prospective obli

gation was to make an annual payment to the extent of the fixed sum, if, on set

ting the year's expense against the year's returns, there arose a deficiency to that

amount.

But, secondly, this notion of average loss seems to me to be absolutely excluded

hy the consideration, that the expression is utterly unmeaning, and the calculation

impossible, unless there had been specified in the minute some term of years on

which such average was to be taken. Without that, the proposition is defective in

one of the elements essential to any definite result. For an annual average loss,

referring to no fixed term of years, truly involves an indeterminate problem, of

which the solution may vary, according to the number of years to which it is ex

tended, or within which it is restricted.

It is nothing to the purpose that a certain number of years have elapsed, now

that the question has been raised. That is entirely accidental, and has nothing to

do with the true construction of the minute. The question is, how it was to be

dealt with each successive year, supposing it to have been in full observance. And

tried by that, which I consider the true test, there could have been no better reason

for demanding from any of the contributors the full sum of L.130 when the loss

was less, because the next year it might be more, than there would have been for

the contributors refusing to pay the actual amount of the loss ascertained by the

amount of one year, because the next year might be more fortunate. To me it

appears that the only admissible construction of the minutes is, that the loss should

be calculated each year, and that the making up the loss thus ascertained should

exhaust the annual liability of each contributor.
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No. 126. In regard to the practice which is said to have been followed during the first

years, I am not disposed to place much reliance on it. The payments are few in

ilk f number, and so irregular in date, that it requires some effort of calculation to adapt

them to the supposed liability of the contributors. Then, what is of more import

ance, those payments seem to have been made under the impression that they

were mere voluntary contributions. This is the very expression employed by those

parties in the minute of agreement of October 7, 1815. And so, indeed, the mat

ter seems to have been treated ; for, after a few years of very partial and irregular

contribution, the whole payments ceased, and nobody seems to have thought of

these minutes for five-and-twenty years, when the question arose which led to the

present action. This long-continued silence seems to me to afford a much more

legitimate inference against the obligatory effect of these minutes altogether, than

any which can be drawn as to their import, from the very equivocal fulfilment

which, in some instances, they received, during the first year or two from their

dates.

In fact, it was not till the present action brought the minutes into question,

that their true "legal meaning and import" came to be considered of import

ance—matters which, as it appears to me, must be decided by the fair con

struction of their terms, independently of any loose practice which may hare

followed upon them, while they evidently were considered as in no respect obli

gatory.

On the second point also, I am compelled to dissent from the Lord Ordinary.

I see no ground for holding that the arrangement or lesolution embodied in these

minutes did contemplate or provide for a joint contribution to the amount of

L.130. The parties were to pay their " several proportions" of the annual !o«j

according to their respective valuations, which seems to me absolutely exclusirt

of all obligation, beyond a several liability each for his own proportion of dot

loss.

On the third point, I was at first led to adopt the view of the Lord Ordinary,

who considers Mr Campbell's liability to have continued notwithstanding the sale

of his estate. But, in coming to this conclusion, I had assumed that, 8gre*ib!r

to the former interlocutor of the Court, these must be held as forming a valid aW

binding personal obligation, independent, like every other such obligation, of «f

change of the circumstances of the party bound.

On considering more attentively the judgment of the Court, however, it ap

pears to me to be much more cautiously expressed ; and, indeed, if their Lord

ships who pronounced the judgment had not held the obligatory effect of the &>•

mutes to admit of some qualification, there never could have been room for (be

third question put to us, " Whether the defender John Campbell continued liable

after he sold his property ?"

By the former judgment, which now forms the law of this case, all that *-•

fixed was, that " the obligations and interests of the parties must be regulated by

the agreement contained in the minutes, according to the legal meaning and im

port thereof;" and the question is, Whether, by the " legal meaning and import"

of the agreement in these minutes, Mr Campbell continued bound by it after be

sold his estate ?

Now, in addition to those general grounds, so strongly pressed by Lord Jeifrej,

in support of the view that the agreement was necessarily qualified, there '» «•*
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more particularly arising from the form and character of the minutes, which ap- No. 126.

pears to me to afford a strong corroboration of his argument.

The agreement, it will be observed, is not express. It is only gathered from nuw, „/

the terms of the minutes, combined with the supposed adoption of the resolutions Montrose v.

contained in them ; and this last too, in Mr Campbell's case, only implied fromE<|moiistonc.

the circumstance of the contributions being paid for some years by those acting

for dim during his minority.

It is of importance, then, to look at the minutes, and see whether they import

an absolute or only a qualified liability ; and I think there can be little doubt that

the latter is their true import. They are the resolutions of a meeting of road

trustees, declaring that an annual payment on an annual accounting shall be made

by a certain description of trustees holding property in a certain locality, and ex

pressly founding that resolution on the circumstance of those last parties holding

such properties. I think the true legal import of these resolutions was, that the

payments should be made so long as the parties held the character of trustees, and

possessed the properties in consideration of which the liability was imposed upon

them. Indeed, this admits of being brought to a very simple test. Suppose this

had been a resolution within the powers of the road trustees, and that its effect

had not depended on the voluntary compliance of the individual parties against

whom it was directed, could there have been a doubt that it was directed solely

against the parties while they were trustees, and possessed the properties ? And

could it ever have been construed as importing a perpetual personal obligation on

each of those gentlemen, independently altogether of their holding the properties

which formed the only declared ground of their liability ? I think not. I think

sach a resolution of such a body was necessarily qualified, and could import no

thing more than a declaration of the liability of the trustees holding the proper

ties, so long as they possessed such properties. Must not that have necessarily

been the decision of the Court, if, after a sale of one of these properties, the ques

tion as to that liability had arisen between the seller and the purchaser, which it

might have done, on the hypothesis that the resolution was within the powers of

the meeting of trustees. In truth, the true meaning of the resolution does not

require explanation. It seems to me expressly to import, not indeed a real obli

gation fixed upon the land, but a personal obligation, thrown exclusively on the

person by whom the land shall be possessed.

Now, if that be the true legal import and effect of those minutes, most assuredly

the acquiescence in, or adoption of them by any party, cannot raise against him

any obligation higher than that which the minutes assumed the right of imposing.

The adoption of them merely waived the party's right to object to the power of

the meeting ; and if that implied an agreement, as the Court have found, still that

agreement could not go beyond the resolution to which he had given nis assent. That

ibe meeting does not appear to have assumed the power of taxing a certain set of

trustees, is quite immaterial. The minute merely expresses an opinion ; but the

»ery same question arises, as it would have arisen, if the power had been assumed,

'iz. what is the " true legal meaning and import " of the words in which they ex

pressed the opinion ? And I cannot adopt a construction by which it is to be

made out that the opinion of the propriety of certain trustees paying annually cer

tain sums variable in amount, and to be annually fixed, because they possess cer

tain properties, is equivalent to an opinion that the individuals happening to be
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No. 126. trustees and landowners at the time shall pay at all future times, whether they be

,, ~ trustees and landowners or not.

May 30, 1845. . ... . , , ■ , • •

Duke of " appears to me that this construction is not only unwarranted by, nut is in

Mnntrose v. direct Tariance with the terms of the resolution ; and as the effect of acquiescence

in, or adoption of the resolution, could not import an agreement beyond the true

meaning of the resolution itself, it follows, in my opinion, that, according to the

" legal meaning and import of the agreement," the defender John Campbell did

not continue liable after he sold his property, and ceased to have any interest in

the district and roads.

Lord Murray.—I concur with the opinions of Lord Jeffrey and Lord F«l-

lerton.

Lord Cuninghame.—I concur in the opinion of the Lord Ordinary, and in

the perspicuous explanations given by Lord Mackenzie in support of the inter

locutor.

On the first consideration of the case, I had some douht whether the defenders,

under the obligation and agreement embodied in their minutes of 24th November

and 22d December 1801, were not bound to continue the full payment of L.1S0

per annum till the capital of the debt contracted prior to November 1801 (which

appears from the accountant's report to have amounted to about L.3600) was paid

off. But, giving the agreement the most limited effect which its words bear, 1

acquiesce in the interpretation of the Lord Ordinary, which finds that the defen

ders must be debited with their shares of L.130 per annum, till the whole debt

contracted for repairing, and deficient interest subsequent to November 1801,1*

paid off and extinguished—leaving the obligation still to subsist as to any short

coming which may still arise in future times in the fund for paying the interest ot

the debt contracted previous to 1801, if such deficiency shall again arise.

I. With reference to the first question, on which the opiniou of the Court tu

been required, the answer of Lord Mackenzie appears to me to be satisfactory in

every view which I can take of the case.

. (1.) The object and purpose of the arrangement proposed in the first minute

of 24th November 1801, and concluded at the second meeting on 22d December

in the same year, was unquestionably to give relief to those trustees, unconnected

with the district, who had gone beyond their statutory duty, (under which they

were onty empowered to raise money by obligations to be granted by there h

trustees, assigning the tolls,) and who had joined in personal obligations for the

sums borrowed. The defenders and their predecessors, through whose lands tte

Drymen road passed, (which must have been a great accommodation to them ami

their tenants,) entered into the arrangement libelled on, in order to afford nltircsie

relief to the stranger trustees. That was a just, reasonable, and honourable en

gagement, entitled to high effect from the law, in every question which might ari>e

at any future period, no matter at what interval, between the different sets of trm-

tees and their representatives.

(2.) It is manifestly of essential importance in the enquiry as to the due con

struction of the agreement under discussion, to settle whether the arrangement

was to be understood to be made for a single year only, e. g. for the following

year after its date, or for a prospective period ? On tbis point it is supposed

that little doubt can be entertained. The agreement, both from its avowed abjtcu

and from the terms used, was intended to give a certain class of trustees penua
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nent relief from any risk of loss which they had incurred by signing bonds pro No. 126.

forma, of little or no benefit to themselves personally, or their properties. It isM on"1845.

hardly possible, as I conceive, to read the minutes of 1801, without being satisfied Duke of

that the arrangement was prospective and permanent. It is declared that the M°",rose v-

r r r , Edmonstone.

trustees had bad an experience of five years, since the road was opened, of the

insufficiency of its funds to meet the interest of the money borrowed, and of the

necessary expenses of repairs ; it is stated that this deficiency had been found to

amount to L.130 yearly ; and the trustees, through whose property the road

passes, bound themselves to pay a proportion of L.130 effeiring to their valuation,

for relief of their co-trustees, who had no connexion with the road. It would

bare been an arrangement ludicrously nugatory, and insufficient for its declared

purpose, to hold such an agreement as applicable only to a single year after its

date; and it is believed that no such plea is now maintained.

The detail given in the opinion of Lord Mackenzie, as to the payments by the

leading trustees of their full shares of the L.130 for a series of years after 1801,

when the actual deficiency of the road funds in these years was often less than

L.130, is conclusive evidence of the understanding of the parties that the contri

butions were to continue beyond a single year, and so long as they were necessary

for the ultimate relief of the stranger trustees.

(3.) This being fixed, I find some difficulty in understanding what is the pre

cise plea or proposition of the defenders ; but I presume it resolves into this, that

tbe guaranteeing trustees only bound themselves to advance the deficiency of the

road funds each year to the amount of L.130, when so much should be required,

but subject to a diminution of their advance in those years when, from the pro

ductiveness of the tolls, or the absence of repairs, the deficiency was less. This

construction, as applied to such a concern as a road, seems peculiarly unsuitable

for its object, though, like all agreements, it should be interpreted secundum sub-

jectam materiam. It is notorious and self-evident, that the repairs and expendi

ture on a road of any extent, are rarely on the same scale in each year. It is not

alleged that they had been so in the years prior to 1801, but they amounted to

L.130 on an average, and the same calculation must have been made as to the

future exigencies of the road. If, therefore, an advance was not made in all the

Tears equal to the average deficiency, it is plain that when any extra expense was

required, the defenders must either have advanced the balances retained in prece

ding years, or, according to their present construction of the agreement, have

thrown the loss in every year in which any extra repair was required, absolutely

on the stranger obligants to be relieved—a consequence, as I conceive, inconsistent

with the very object and purport of the agreement.

(4.) The obligation of the defenders, the proprietors on the east side of the

Leven, to relieve their co-trustees in other districts to the extent of L.130 per

annum, instead of being in the least degree extraordinary or imprudent in its ex

tent, is one of the most common in the business of Scotland, and was positively a

cautious act of justice, on the construction of the Lord Ordinary, to their co-trus

tees in other districts of the country, who bad signed bonds substantially for be

hoof of the defenders. Nothing is more common in this country, than for parties

to bind themselves for the regular payment of the interest, on sums borrowed by

their friends for particular purposes. That obligation subsists till the whole are

repaid, as is well explained by Mr Bell in his Commentaries, (Vol. I. p. 347,)
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who observes,—" In accomplishing loans on heritable or other security, the lender

_ frequently desires to have a collateral personal obligation for the regular payment

D ke of ' °' *ne intere8t J an& no* unfrequentlv, the agent of the borrower, in reliance on

the rents and produce of the estate being sufficient to secure himself against risk,

undertakes ' to pay regularly, every half-yearly term, a certain sum of interest du

ring the not payment of the principal sum.' This looks like an obligation for the

interest only ; but if the subject of the security fail, it seems to result in an obli

gation for the principal sum, or an annuity redeemable by payment of that sum;

and must be ruled by the same principles which regulate annuities."

In the present instance, the defenders' obligation was no formidable or inextri

cable obligation. Being limited to L.130 per annum, it was plainly short of an

.obligation of instant relief to the parties, whose right to relief was admitted by the

proprietors more immediately benefited by the road. Manifestly justice and fair

dealing require, that the obligation should be interpreted as broadly as possible to

secure the ultimate relief of parties not interested in the road. It is probable and

presumable that the latter parties made sacrifices and advances in their respective

districts for their own roads ; so that if any loss happened on the road in dispute,

it was most reasonable and proper that it should fall on the trustees interested in

the line, according to their valuations, as provided by the minutes of November

and December 1801, and not on those who had comparatively nothing to do with

the Drymen road; and, for aught that appears, might have undertaken similar

obligations in their own districts.

(5.) In the earlier stages of this cause, the defenders relied much on their plea,

that from the long lapse of time which had taken place since any payments were

made, in terms of the agreement of 1801, there was ground to infer that the whole

arrangement and obligation of 1801 had been lost by abandonment or dereliction.

That plea is now finally repelled by the Court ; but it seems to be in substance

renewed, in the plea now maintained, that the omission or delay of the trustees or

their office-hearers to settle their own accounts regularly for a series of yean,

entitles them still to plead that they were only to pay a proportion of the L.130,

equal to the actual deficiency of the road funds in each year, and no more. This

does not appear to be either a just or very consistent conclusion. If the defender*

did not, for a long tract of time, advance the shares unquestionably due by thrs

in any view, and strictly prove the species of responsibility undertaken by th«a

to be of the limited nature now contended for, they are not entitled to found on

their own negligence in the adjustment of their accounts, as affording any evidence,

one way or other, of the proper construction of the agreement.

(6) On this part of the case, however, a strong inference arises from another

fact in the conduct of the defenders, which appears not to admit of denial, though

perhaps it has not yet been sufficiently adverted to. When the defenders found

on the agreement of 1801 as derelinquished or restricted, as they now insist upon,

it deserves notice that they do not allege any fact or circumstance to show that

they made any intimation to the stranger trustees that their agreement of 1801

was to cease ; nor is it averred that these trustees acted in any way to indicate

that they acknowledged or supposed that the obligation for their relief had come

to an end. No part of the borrowed money was levied or demanded from tbe

stranger trustees west of the Leven, prior to the institution of ibis action. It i»

obvious, however, that the obligation of relief under the minute of 1801, could not
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be restricted nor abandoned without the consent of the stranger trustees to revive No. 126.

their obligation. No Btich case is alleged by the defenders ; and, without this,

thev aver nothing relevant to liberate themselves from their obligation. Notwith- j)J^e „f

standing all the time which has elapsed in the settlement of these accounts be- Monte o»e v.

tneen the trustees themselves, who were liable to them, the other trustees, in dmon6tone-

irhoae favour the obligation of relief was granted, were allowed to rest on the

understanding that the arrangements made for their relief by the minutes of 1801

continued in force, and that the obligants were providing to them the relief which

tbej bad become bound to secure. No intimation to the contrary was given. After

forbearing for nearly forty years, therefore, to bring forward any claim against

them, it was too late for the defenders, at the institution of the present action in

December 1837, to disclaim the minutes of 1801, or to attempt to put a construc

tion on their agreement, which would truly revive the responsibility of the heirs of

itranger trustees in other districts, when their predecessors who had relied in bona

He on minutes unrescinded, were in their graves.

(7.) When additional and very large advances were required from some of the

leading trustees in 1815, to keep the road from going to wreck, it appears from

the record and productions in this cause, that four of the trustees having proper

ties eastward of the water of Leven, viz., the Duke of Montrose, Mr Campbell of

Stonefield, Mr Macdonald Buchanan, and Mr Buchanan of Ardoch, then agreed

to raise L.1400 additional by a credit from a bank, and to pay the interest of such

idrance annually, the minute of 7th October 1815 expressly bearing, that such

payment of interest was " to supersede the voluntary contributions hitherto paid

W the parties for the support of the road."—(See Revised Condescendence, art.

20.) This was a minute written fourteen years after the obligation of 1801, and

bore direct reference to the contributions for which the defenders and their prede-

tessors became bound by the minutes of 1801, as still in observance ; and though

:be annual contributions first agreed to were styled in the minute last quoted as

voluntary, perhaps from their being ultroneously subscribed for originally, it does

iot follow that they would be so found in law, if a question had been then raised

uid tried between the trustees directly interested in the Drymen Road, and the

iroprietors on the other side of the Water of Leven. In point of fact, the ac-

vuntant has given the trustees, who made the additional advance of 1815, the full

wiefit of the stipulation in the minutes of 7th October in that year, and properly

wld it to supersede pro tanto their share of the L.130 per annum guaranteed by

he minutes of 1801. They could not get more with justice to the parties entitled

o relief, under the minutes of 1801.

(8.) R is not easy to see how the accounting can be extricated in any other

nanner but on the principles reported by the accountants, and sanctioned by the

■ fil Ordinary, that would not be most disadvantageous to the obligants them-

elves. If it were held that they were only bound to advance such parts of the

■.130 per annum as was required in productive years, it would deserve consider-

tion whether the larger expenditure required for extraordinary repairs in other

ears, would not be chargeable against the guarantee trustees, as truly expended

>r their behoof. The sums were laid out on a subject upon which they were the

rue creditors; they were required for the road to keep up its traffic, and prevent

from becoming impassable, whereby the guarantee of L.130 would have become

dead loss, and been converted into a perpetual burden. Even under the express

3 E



802 CASES DECIDED IN THE

Edmotutone.

No. 126. terms of the guarantee, the defenders would be liable to the extent of L. 130 per

annum for the extinction of the new accumulation of debt, and accruing interest,

Duke of " ana" thus just prolong the burden on themselves and their heirs for an inde6nite

Munirase v. period. The debt thus contracted would fall to be redeemed either by the trustees

who gave a warrant for its contraction, (limited to L.130 per annum,) or it most

be paid by third parties not interested in the road. And so long as there are the

trustees who bound themselves in 1801, and never intimated any recal of their

guarantee, accompanied by a tender of the previous contractions under it, it is

thought to be only what law and justice require to lay the debt, run up since

1801, on the obligants who then became bound for it, limiting the charge in each

year to the sum specified in the obligation of relief.

(9.) There is another consideration which I think entitled to great weight in

the present discussion. By the minutes under consideration, the trustees inte

rested in the road agreed to make up any deficiency in its resources according to

their valuations. Now, if this is not held as an arrangement of prospective and

permanent endurance, the consequence must be, that the losses must be provided

for by the obligants in the bonds in equal portions—that is to say, the smallest

proprietor capable of being a trustee, (generally every proprietor of L.100 Scots

of valued rent,) who signed a bond, must pay the same share of each bond, along

with the proprietors of the largest estates, who were joined in the same obligation.

From the scheme produced in this very process, it appears that Mr M'Gown and

Mr Alston had properties each valued at only one-tenth part of the estates of the

Duke of Montrose and Mr Campbell of Stonefield ; but surely it would be doing

violence to every presumption that can be reasonably raised in such a case to bold,

that any association embarked in a common undertaking for mutual but unequal

benefit, could intend that they should be liable equally in a contribution for ulti

mate loss between themselves. Yet this would be the result, if the arrangement

of 1801 received a construction insufficient for the relief of the parties.

With reference to the whole pleas which have been raised in the present case.

I beg to add that, in my humble opinion, great effect is due to the minutes of

road-trustees, when these are traced either by actual subscription, or by posterior

acts of ratification, to have been truly assented to, by acting trustees interested in

the roads,, more especially when the resolutions have been entered into for just mJ

equitable purposes. The established mode of transacting such business, and of

constituting and declaring the obligations of the trustees inter se, is by micuo-s

as the other proceedings of the trustees in this very county demonstrate. For

example, when Mr Campbell of Stonefield subscribed the bill for L.1400, set forts

in article 21 of Condescendence, can it be doubted that he thus ratified and g»»e

his consent to the narrative in the preceding minutes of the trustees narrated in

article 20, in virtue of which alone that bill was granted ? It is impossible to

figure stronger evidence of ratification.

When the well-contested case of Higgins and Livingston depended before this

Court and the House of Lords, there was no doubt that road trustees may be com

petently bound by minutes, if the accession of the several trustees mentioned u

present be satisfactorily established ; but Lord Eldon, Chancellor, and latterly this

Court, demurred to an obligation being inferred against any trustee, merely from

his being entered as present at the meeting, which he might be, though be bad

only come into the room to speak to a neighbour on other affairs, and had takes
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no share in the business of the meeting, (See 4 Dow, p. 341,) but the present is No. 12G.

the very converse of that case. There is sufficient evidence here to prove in the

most irrefragable manner the accession of all the trustees to the minutes of 1801 ;rjuke of

and I am unable to put any fair and rational construction on these minutes, except Montrose v.

that they were intended, as far as L.130 per annum would go, to give a permanent mon»,onf-

relief, and not a temporary relief, to certain third parties nominally belonging to

the same trust, but having no real interest in the road, who had entered into offi

cial engagements for behoof of the obligants and their properties.

On these grounds I concur in the answer given by Lord Mackenzie to the first

question on which the Judges have now been consulted ; and it humbly appears

to me that the answer of his Lordship to the second and third questions is equally

well founded.

II. With regard to the portion of the debt that should have been paid by obli

gants insolvent, I conceive that the effect of such insolvency was just to add to

the nnliqnidated debt or deficiency on the road, which the solvent trustees must

ultimately provide for, by continuing their guarantee, limited always to L.130 per

irniom, till that and the rest of the debt be paid. The obligants were bound for

their shares of L.130, so long as there was any part of the debt, contracted for

interest or repairs subsequent to 1801, unliquidated and undischarged; and it is

impossible for me, on a fair and just construction of the obligation, to hold that

mr portion of the debt or deficiency arising from the bankruptcy of the obligants

w» meant to be left unprovided for, or rather was to be thrown as a loss on the

itran»er obligants. The report of the accountant I understand to have proceeded

» that principle.

III. I am of opinion that there is no just principle on which Mr Campbell of

konefield can be exempted from his share of the debt, (which is apparently an

"considerable part of the whole,) contracted subsequent to the sale of bis estate in

S35, and the institution of the present action in 1837. The obligation originally

overtaken was a personal obligation of relief to third parties. Not being a real

orden on Mr Campbell's estate, it did not transmit against the purchaser. Had

e imposed it as a burden on the purchaser, the average amount would have been

ilen into account, and deducted along with the other public burdens from the

Mai on which the price or value of the estate was to be estimated. Not having

one so, Mr Campbell has the amount in his pocket at this moment, out of which

e is to discharge his personal obligation. In thus dealing with the purchaser, he

'!'-'l most wisely ; a fixed amount must have been stated and deducted, no part

f which would ever have come back to him ; but by undertaking to fulfil his per-

'"'■'1 obligation, and giving no deduction from the price on this account, he has

e benefit of the increasing returns from the tolls, and of course has smaller sums

'pay; and finally, if they increase to such an amount as will afford payment for

e repairs and the interest of the debt prior to 1801, Stoneiield will be relieved

itirely of any payment, and have the full price of his estate in his pocket.

It is obvious, that if a large debt was contracted on the faith of his original olili

lion, it would be giving effect to a plea without example in the law, to hold him

liberated by the sale of his estate, without notice of his intention or wish to

thdraw having been given to those for whose behoof the guarantee was first

offered. If there were any considerable repairs subsequent to the sale in 1835,

ese were made to uphold and preserve the road, from which alone funds were
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No. 126. expected to be realized, to redeem the previous portion of the debt for which, to

one effect or another, it is admitted in all view?, as I understand, that Mr Camp*

M»r 3<t 1845. - •

jy^e „f ' bell is liable. It does not appear, therefore, that he has any claim, either in lav

Momroar ». or injustice, to make a distinction between any of the portions of the debt which

form the subject of the present question.

Lord I vorv.—I concur in the opinions of Lords Jeffrey and Fallertoa.

I. As regards the first question, it is not to be overlooked that the obligation

undertaken in the minutes of 24th November and 23d December 11*01, was one

of a special and limited character. It was one of relief, (and that but partul)

having reference to expenditure and liabilities already incurred. It was not one

of universal indemnity or guarantee as regards further expenditure, or liability to

be incurred hereafter. In other words, it was not intended to cover anv fntsre

expenses of the trust ; and still less, in case of its being necessary to contract

future debt for the improvement or repair of the road, to cast the burden of thai

additional debt and expenditure upon the parties to these minutes. The relief

contemplated to be given was confined to the past. Certain debt had been in

curred, and the bonds of certain of the trustees had been granted to the creditors.

The free revenues of the trust were inadequate to meet the interest ; and it bad

thus become necessary, in some way or other, to meet the annual deficit. " Takinr

into consideration, therefore, that a loss of about L.I30 per annum " »as thus to

be provided for, the parties to the minutes agreed, in relief of those trustees «bo

had subscribed the bonds, proportionally to contribute, de anno in annum, tbar

shares of the loss. But they did not agree in any year to contribute more thai

L.130. Neither, if the loss on one year fell short of L.130, did tbev arret to

contribute more than was necessary to meet the loss actually incurred. If there

was no loss at all in any particular year, they were for that year to contribute no

thing. And, in short, beyond the very special and qualified relief expressly cites,

they left the trustees themselves who had subscribed the bonds to bear all their

original liabilities, just as if the minutes in question had never been executed. It

was, of course, implied in such a state of matters, that there was to be a genera!

settlement out and out of each year's trust-accounts ; and that the accwmaktiar

results of several years (whether for deficit or surplus) were not to be mixed cp

together. Indeed, in any other way the obligation would have operated sot acre

relief of the past—as in aid, pro tanto, of those trustees who had incautiousrr in

volved themselves for the early debt of the trust—but would have extended, pro

spectively, to an undertaking of universal liability for the doings even of farcrv

trustees, and (so far as a perpetual annuity of L.130 could go) for the whole trot

expenditure and debt in all time to come. Such, indeed, is the substantial remit

practically worked out by the Lord Ordinary's judgment ; for the heavy outlay of

many vears, and the whole accumulating liabilities of the trust arising tberefrocc.

have all been thrown into the general account, as against the parties to the i

nutes. I cannot give such effect to, or put any such construction upon these

minutes. On the contrary, it seems to me as dearly against all justice, at i

the fair import and sound legal construction of the obligation, to come to sack a

conclusion.

II. As regards the second question, it follows as a direct corollary from w\

has now been said, that the parties can not be called upon " to pay more, in

sequence of the insolvency of one of the trustees."' The obligation, indrridnaalry
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incumbent on each, was "to pay their several proportions, according to their No. 126.

respective valuations." Indeed, it is not contended that the parties to this obli-

gttion are liable singuli in solidaro. What is said is, that the loss sustained one D *£e of'

jear (throngh the insolvency of any of their number) must go necessarily to swell Montrote

[he general deficiency on uext year's accounts, and thus enhance the resulting

proportions to be borne by the others for that succeeding year. Now, clearly,

this cannot be maintained, if each several year's account falls to be disposed of pe

riodically by itself; and if the liability of all and sundry, in regard to that year,

be definitively fixed and settled then, once for all.

HI. As regards the third question, I was at first disposed to have taken a dif

ferent view. But Lord Jeffrey's and Lord Fullerton's reasoning has completely

satisfied me.

Lord Robertson.—I limit my answer to the three points specified in the

interlocutor of the Second Division of the Court, on which the opinion of the

consulted Judges is required, and I am of opinion—1st, Thai, according to the

legal meaning and import of the agreement contained in the minutes of the 24th

November and 22d December 1801, the liability of the parties, which was gratui

tously undertaken, does not extend beyond the loss arising from the rents of the

toll-bars falling short of the interest of the debt in each particular year, and that

by rateable proportion to the extent of L.130 in each year ; and I think that, upon

making payment of such deficiency in each particular year, the parties sufficiently

fulfil their obligation, so that the loss of any one year beyond the sum of L.130

could not be thrown upon any other year, or the obligants be in any shape sub

jected for such loss.

2d, I think the obligation was a several, and not a joint obligation ; and, con

sequently, that the parties are liable for the loss upon the road to the extent of

their own rateable proportion merely, and that the failure of any one party to pay

his share of such loss does not authorize an additional assessment on the other

ceveral obligants.

3d, Conceiving the obligation undertaken by Mr Campbell to be merely per

sonal, and not to affect the lands belonging to him, I do not think that his

liability ceased by the sale of the property, or that the purchaser, who did

not expressly undertake that obligation, became in any shape liable in its fulfil

ment.

Of this date the case was finally advised.

LoRn Justice-Clerk.—In this case, before we consulted the other Judges, I

delivered a very full opinion, the material views in which have been stated in the

minute for Alston's trustees. In the opinion then expressed, I am much confirm

ed on the first two points stated in our interlocutor of the 9th July, for the con

sideration of the other Judges, by the opinions we have been favoured with. On

these points I concur with the majority of the consulted Judges, and need add

nothing.

The third point, as to Mr Campbell of Stonefield's liability after he had sold his

property, appeared to me to be a question of much difficulty, and one which entered

very deeply into the character and nature of the obligations, which we had found

mutt be regulated by the agreement contained in two minutes referred to. As
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No. 126. four of the consulted Judges entertain, after full consideration, a very clear opi-

nion in favour of Mr Campbell, it is satisfactory to me that I then stated the

Duke of ' doubts I entertained, and requested that this point should be introduced in the

Montrose v. questions for consultation. At the time of our consultation, I was rather dispell

Edmonstone. to concnr on tni9 p„jnt wjtn tne Lora- Ordinary ; but, after further and fuller de

liberation, my original difficulties have prevailed, and I now concnr with Lord Jef

frey on this point.

It is necessary to attend to the terms of the original interlocutor of this Division,

11th March 1842. We pronounced no finding establishing an obligation again-:

any one party to any extent. And we could not—for the Court was sitting then

only three in number, and my Lords Medwyn and Moncreiff, who were for re

calling Lord Jeffrey's interlocutor, which I thought well founded, differed essen

tially, and on a most fundamental point, as to what the obligation was which wis

undertaken. The interlocutor, after several trials of it, was framed in a Terr

general form, viz.—" That the obligations and interests of the parties to the re

cord in this action, must be regulated by the agreement contained in the minutes

of 24th November 1801 and the 22d December 1801, mentioned in the said re

cord, according to the legal meaning and import thereof."

But in the arguments of the parties, and some of the opinions before us, 1

think too much is assumed as having been found by this interlocutor in consider

ing the question as to the extent of Mr Campbell's liability. It seems to be as

sumed that the interlocutor of this Division at once found that the minutes were

to be held equivalent to direct personal bonds in formal style, and drawing after

them the usual and established liabilities of perpetual obligation, so long as the

cause of debt exists against the parties and their representatives. This assump

tion seems to me to be at the foundation of the argument against Mr Campbell

Now, this may be the result of the legal meaning and import of the minutes, when

we now decide on their legal meaning. But, most assuredly, that was not fiirtl

by the interlocutor of the 1 1th March 1842. We are only now to say what »

the effect and true construction as to legal obligation of these minutes—loosely

expressed—never put into any other form—receiving no construction from the sett

or admissions of parties—never referred to at all as containing an obligation in ur

subsequent minute—and neither acted on nor enforced according to any viewo*

relative rights of relief or obligation, until this action was raised more than thirty-

five years afterwards. The minutes express a resolution of gentlemen to do >

certain thing—very loosely expressed—and there the matter is left.

Further, when the present question is raised against Stonefield, I think it is set

only relevant but necessary to attend to the fact, that he was no party to the

minute. He was then a minor. Although be paid when applied to (in what

terms is not proved) two sums after his majority, at different periods, which ire

now said to be payments under these minutes, yet certain it is that the terms of

these minutes are not brought home to him at all. When he made these payment*

he was under no legal liability at all. He might have refused to acknowledge the

minutes, or desired to have their import ascertained by a clear writing. Two ol

the Court held that these payments were, after so long an interval of time, to be

taken as acts of adoption, and that it would be unsettling matters to view then

otherwise ; but we must keep in view the fact, that the question remains, What

is the extent of the liability that he can be presumed to have adopted ? And we
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cannot in this question overlook the fact, that soon after the last of these pay- No. 126.

menu, in a very regular minute to which the Duke of Montrose and his own

guardian were parties, and when Mr Campbell advanced more money for another i."? •{. '

purpose, these very payments were described to be voluntary contributions. Montrose v.

The parties chose to leave matters on the loose footing of the minutes in' 1801, Edmonslone.

bat they are not entitled to have these at once taken as equivalent to formal and

regular deeds, framed in terms which all know to constitute perpetual obligations

against themselves and representatives.

Then the question now arises on these minutes, What is the character and na

ture of the undertaking come under by Mr Campbell in homologating them ? And

I am of opinion, along with Lord Fullerton, that he cannot be taken to have con

sented to a perpetual obligation binding on himself and representatives in all time

coming, unless the proceeds of the tolls were sufficient to pay off the principal of

the debt. This is the character of the undertaking ascribed to bis acts in adopting

these minutes. As it was an obligation to meet deficiency, it would emerge al

though the tolls were for fifty years sufficient to pay the interest, as soon as they

fell short ; hence, until the principal of the debt were paid off, it must be an obli

gation, on the principle of the interlocutor, which will endure perpetually. I can

not think that any man can reasonably be presumed to undertake voluntarily any

soch obligation ; and I attach the more weight to this view of the case, which has

infloenced the majority in the main question in this special point, as to Mr Camp

bell of Stonetield, that it is not proved that he ever knew the terms of the minutes

in question, and because his liability under them to any extent is denied, solely

from his having made new payments many years before be sold bis property.

Lord Medwyn.—I have no occasion to make any further remarks—the minutes

of ilebate have not altered my opinion.

Lord Moncreiff.—I remain of the same opinion I was of before. I think

that the effect of the former judgment was to find that there was a personal obli

gation upon those parties. As to Mr Campbell of Stonefield, he paid four instal

ments under the minutes—two of them after he was of age. If this was a personal

obligation on bis part, I cannot conceive on what footing of law he can be released,

because he has sold his estate. He takes no means for having the obligation trans

ferred to the purchaser ; and he says that he obtained a full price for it. I am

still of opinion that parties are not liable for Gartmore's failure.

Lord Cockburn.—I am of the same opinion as formerly.

The Court then pronounced this interlocutor:—"In terms of the opinions

of the majority of the whole Judges, alter the interlocutor of the Lord

Ordinary, dated 20th March 1844, reclaimed against, except in bo far as

it finds, ' that by the interlocutor of the Court of the 1 1th March 1842, it

is found that the obligations and interests of the parties to the record in

this action, must be regulated by the agreement contained in the minutes

of the 24th November 1801, mentioned in the said record, according to the

legal meaning and import thereof; therefore find that it is now a final

point in the case, that the said agreement of 1801 was, and is, a binding

agreement, and has not been brought to a close, recalled or derelinquished,

or given place to any other or different arrangement, and that it is to be

enforced as a subsisting agreement according to the legal meaning and im
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No. 126. port thereof: Find that, according to the legal import and meaning of tint

said agreement of 1801, no part of the sum of L.130, payable under that

Cuke of agreement, is applicable to the extinction of the capital of tbe debt con-

Montrose t. tracted on account of the road in question, at and prior to the 24th No»ero-

ber 1801, and remaining due at that date :' Further find, that according to

the legal import and meaning of the said agreement, the liability thereby

undertaken in relief of those liable forthc interest of the debts in the bootla,

does not extend further than to pay to the amount of the specified snm of

L.130, the loss which may arise from ' tbe reuts of the toll-bars falling

that much short of the payment of the interest of the money borrowed for

making the road and keeping it in repair,' in the particular years in which.

such loss occurs, and that the parties did not undertake, in relief of tbe par

ties signing the bonds for the interest of the debts, any general liability fur

loss in subsequent or prior years, owing to the accumulations of interest or

otherwise, as found by the interlocutor of the Lord Ordinary : Find tint

the parties are bound to contribute for the particular years in which loch

deficiency did or shall occur, the respective proportions of the said sotn of

L.130, set down in the note of valuation and contribution prepared by the

clerk of the road, as payable by each, and founded on in the record, and

no other sums whatever : Further find, that the parties cannot be railed

upon to pay more, in respect of deficiency in the particular years in which

such loss did occur, than the said proportions so allocated in the said now

respectively, in consequence of the insolvency of any of the trustees, wbe-

ther directly, or in any indirect manner, the effect of such insolvency not

being to alter or increase, to any extent whatever, the sums payable by tbe

parties to tbe record : Repel the plea of Mr Campbell of Stonefield, anil

find that he remains liable to the extent above mentioned, along with the

other parties to the said agreement : And further find, that in calculating

the sums now due by each party for the particular years in which deficiencr

occurred as aforesaid, credit must be allowed for the sums already either

paid by him directly, in name of contributions under the said agreemeot.

or otherwise advanced for defraying tbe charges on said road : And rith

respect to the debt contracted prior to the 24th November 1801, find that

the liability of parties for the said debts, whether to the creditors in tit

bonds granted for the said debt, or in relief inter se, is to be regulated I*

the said bonds respectively—that is, the parties subscribers to each of tbe

existing bonds for said debt are liable for tbe amount of each bond, with

relief inter se only, but without relief as against any other parties, wbeuW

in respect of their having subscribed some of the other bonds granted for

said debt, or having attended and approved of the resolutions of tbe meet

ings of the trustees of the 10th June 1794, and 25th October 1799: With

these findings, remit the case again to the accountant to prepare and report

to the Court a state of the sums now payable by each of the parties, accord

ing to the effect of the principles above stated, and without reference toaM

of the views contained in the interlocutor of the Lord Ordinary, unless the

parties shall settle and adjust the sums now payable in terms of thi* inter

locutor."

Dtsun and Wiliom, W.S.— Fiaanas and Dow, W.S.—TaWU and Bosaa, W.&—

Simon Gimmem, S.S.C Agent*.
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R. D. Kerr, (Dunlop's Trustee,) Appellant.—Cowan. No. 127.

James M'Kechnie, Respondent Penney. May 31 1845

K*rr ▼.

Process—Expenses—Sequestration—Stat. 2 and 3 Vict, c. 41 An interlo-M,Kechn>e'

cntor by the Lur<l Ordinary in a sequestration containing a general finding for

"expenses,'' includes the expenses incurred before the Sheriff, as well as those in

the Court of Session.

See Report, ante, p. 494.

The Sheriff of Renfrewshire having reversed a decision of Kerr reject- May 31, I8i5.

ingaclaim made by M'Kechnie upon the sequestrated estate of Dunlop, ~—

and found M'Kechnie entitled to expenses, Kerr presented a note of Ld. Fuii.rtnn.

appeal to the Court of Session. BUNCh.ii.bcr

The Lord Ordinary on the bills pronounced the following interlocu

tor:—" Alters and recalls the deliverance complained of, and sustains

the decision of the trustee ; finds the appellants entitled to expenses."

The respondent reclaimed, but the Court adhered.

The appellant claimed the expenses which he had incurred before the

Sheriff, as well as those in the Court of Session ; but the auditor dis

allowed that part of his account.

The appellant, in consequence, objected to the auditor's report ; and

the case was reported by Lord Fullerton, Lord Ordinary on the bills, in

order that the opinion of the Court might be taken as to the meaning of

the word "expenses" in his interlocutor.

The respondent pleaded,—That, though the Lord Ordinary had power

under the bankrupt statute to find the trustee entitled to his expenses in

the Sheriff-Court, he had not done so expressly here ; that, as an appeal

is given by the statute from the Sheriff-Court to the Court of Session,

the former is an inferior court, as in the ordinary cases of advocation and

suspension ; and that, in advocations and suspensions, the expenses in

the inferior court are not included under and carried by a general find

ing as to expenses in the interlocutor of the Court of Session.1

The appellant pleaded,—That, under the statute, sequestration was a

Court of Session process, the Sheriff acting by delegation merely ; and,

therefore, that the word " expenses" included the expenses before him,

as well as those incurred in the Court of Session.

Lord President.—Our relation to the Sheriff in a sequestration is not ana

logous to that which we hold to inferior courts in cases of suspension or advoca

tion. The process of sequestration originates in this Court ; and, though part of

1 Graham v. Cuthbcrison, Dec. 20, 1828, (7 S. 224.)
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No. 127. the proceedings are carried on before the Sheriff, his decisions are subject to its

review. Regarding the Sheriff, then, as the organ of this Court, I think that the

Piirvi-»'v general finding of expenses carries those incurred before him.

Laudell. Loud Mackenzie.—The cases of advocations and suspensions do not apply.

If by an appeal is meant the removal of a cause into a new court, it is an aba*

of terms to call by that name the process by which the deliverances of the Sheriff

are brought under the review of the Court of Session. The Court of Session a

a court of review, and the note of appeal is just of the same nature as a reclaim

ing petition.

Lord Jeffrey.—Expenses generally mean expenses of process. Sequestra

tion is an Inner House process ; and, though certain powers are conferred on the

trustee, the Sheriff, and the Lord Ordinary, yet all their proceedings are liable to

review in the Inner House.

Lord Fcllerton.—This case is clearly distinguished from those of enspen-

sion and advocation.

The Court sustained the objection to the auditor's report.

Andrew Harden, W.S.—Graham and Anderson, W.S Agent*

No. 128. William Purves, Petitioner.— Whigham.

William Landell, Respondent.—More.

Expenses—Process—Appeal,—Where the Lord Ordinary bad sustained a de

fence to an action, and found the defender entitled to expenses, but the Inner

House had altered, reserving expenses, and the House of Lords on appeal, Had

remitted to the Court with directions to adhere to the interlocutor of the Lord

Ordinary, " and to proceed further as shall be just and consistent with this judg

ment,"—Held, in conformity with Stewart v. Scott, 11th March 1836, that as the

judgment of the House of Lords exhausted the cause, it was not competent f*

the Court to award the expenses incurred subsequent to the Lord Ordinary's ■:■

terlocutor, prior to appeal, with regard to which it was silent.

May 31, 1845. Sequel of case reported of dates 27th May and 20th July 1842, ante,

— Vol. IV. pp. 1300 and 1543.

Jury Came. William Landell brought an action against William Purves, writer in

Dunse, for relief from the damages and expenses in which he had been

subjected in certain legal proceedings which had been raised against

him by a party whom he had caused to be incarcerated upon a Border-

warrant ; Purves being the agent who had advised this step, and applied

for the warrant.

Purves having objected to the relevancy of the summons, the Lord

Ordinary (of date 19th March 1842) pronounced this interlocutor:—

" Sustains the defence of irrelevancy, and assoilzies the defender, anJ

decerns ; finds the defender entitled to expenses."
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Landell having reclaimed, the Court, on the 27th May 1842, pro- No. 128.

nounced the judgment formerly reported, which was in these terms:—

.< ii. *l • \. i i • ji , /• j i , .May 31, 1845.

" Alter the interlocutor complained of, find the summons relevant, and purve« t.

remit to the Lord Ordinary to proceed further in the cause, reserving all Laodeii.

questions of expenses."

By a subsequent interlocutor, Purves obtained leave to appeal. The

judgment of the House of Lords was in these terms :—" It is ordered

and adjudged, by the Lords Spiritual and Temporal in Parliament as

sembled—That the said interlocutor of 27th May 1842, complained of in

the said appeal, be, and the same is hereby reversed ; and it is further

ordered that the cause be remitted back to the Court of Session in Scot

land, with directions to that Court to adhere to the interlocutor of the

Lord Ordinary of the 19th of March 1842, (mentioned in the appeal,)

and to proceed further therein as shall be just and consistent with this

judgment"

Purves then presented a petition, craving the Court to apply the judg

ment of the House of Lords, and to adhere to the interlocutor of the

Lord Ordinary, and to find him entitled to the additional expenses in

curred by him in the Court of Session since the date of that inter

locutor.

The Lord Justice-Clerk agreed with the opinion expressed by Lord Core-

liouse in the case of Stewart v. Scott, 11th March 1836,1 holding that, wherever

the terms of the judgment of the House of Lords exhausted a case, it was not

competent for the Court to deal with expenses not found due under it.

Lords Medwyn and Moncreiff concurred.

The Court accordingly pronounced this interlocutor :—" Find it incompe

tent to give expenses in this Court subsequent to the Lord Ordinary's in

terlocutor, dated 19th March 1842 ; but, of new, find the defender entitled

to the expenses incurred by him up to the date of that interlocutor, as

found by the Lord Ordinary."

Authorities.—Stewart, supra; Forlong v. Taylor, Jan. 19, 1838, (16 S. & D. p.

1168.)

Aisslie, Macallan, and Graham, W.S Gkkic and Morton, W.S—Agenta.

1 14 S. &D.p. 692.
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No. 129. David Cormack, Petitioner E. S. Gordon.

Henry Tod, W.S., Respondent.—Patton.
June 3. 1845. r

Cormack v.

Tod. Process—Expenses—Agent and Client.—A judgment having been pronounced

in the Court of Session, by which a party was found entitled to expenses, and in

extract decree therefor allowed to go out in the name of her agent ; and this judg

ment having been reversed on appeal,—Held that the appellant was entitled to

obtain repayment from the agent of the sums which had been paid to him in term-

of the judgment reversed.

June 3, 18J5. A judgment was pronounced in favour of Mrs Henderson, in the cir-

~ cumstances set forth in the previous report,1 on the 5th July 1842, by

r. which, inter alia, Cormack was found liable to her in expenses, and a

remit was made to the auditor to tax the same and report

Thereafter, the expenses found due by this judgment having been

taxed by the auditor, and the auditor's report having come before the

Court, an interlocutor was pronounced on 17th November 1842, appro

ving of the report, decerning for the amount, and allowing extract to go

out in the name of the agent.

The expenses decerned for by the above interlocutor of 17th Novem

ber 1842, were paid by Cormack to Henry Tod, W.S., the respondent!

agent, in whose name the decree went out on 5th December 1842.

Cormack appealed to the House of Lords, and obtained a reversaL

The judgment of reversal contained, inter alia, the following order:—

" That the said respondent do repay to the said appellant the costs de

cerned for by the said interlocutor of the 17th of November 1842 appear

ed from, if paid by the said appellant, and do pay to the said appelltfC

the costs incurred by him in the Court of Session."

Cormack petitioned the Court to apply this judgment, and "to ordw

the respondent and her agent, the said Henry Tod, W.S., to repay*

the petitioners the foresaid costs decerned for by the said interlocutor rf

17th November 1842. amounting to £108 : 16 : 10, and 17s. 9d. asd*

dues of extract, with legal interest on these sums from said 5th Decea-

ber 1842, the date at which they were paid by the petitioner."

The petition was objected to, in so far as it craved payment of ex

penses from Mr Tod, the respondent's agent.

Lord President.—The reversal of the judgment of this Court makes ti»

agent liable to pay back the costs recovered by him under it.

Lord Mackenzie.—The agent obtained a decree for expenses, and the Hoss*

1 Ante, IV. 1478.
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of Lords reversed that judgment, as well as the one in favour of his client. The No. 129.

reversal implies of necessity the repayment l>y him of the expenses to which it

ins been found that his client, and consequently he himself, was not entitled. „une

Does the agent mean to say that he is to keep the expenses, after the judgment Mitchell.

under which he recovered them is reversed ?

Lords Fullerton and Jeffrey concurred, and

The Court accordingly granted the prayer of the petition.

Gibson-Craigs, Dalziel, and Brodii, W.S.—Henry Tod, W.S.—Agents.

Pierre Ransan, Junior, and Mandataries, Respondent and Defen- No. 130.

der.—Sol.-Gen. Anderson—Mackenzie.

John Mitchell, Advocator and Pursuer.—Buchanan—Maitland.

Sale—Contract—Price—Fraud—Process.—A party ordered a cargo of goods

of a stipulated quality, and, on receiving tliein, intimated to the vender that they

were of an inferior quality, and that they had heen deposited in a bonded ware

house at his risk ; thereafter he removed from the warehouse, without legal war

rant, and appropriated to his own use, the greater part of the goods:—Held, 1.

That he was liable for the contract-price of the remainder. 2. That he could not

maintain an action against the vender for fraudulent breach of contract.

In the summer of 1841, Mitchell entered into an agreement with June 3, 1845.

Ransan, by which the latter was to send him a cargo of fine cork from j5T Divisiok.

Figueras. The price of the cork was to be 1 1,700 milrees per quintal ; Ld- R<*nt»on.

but no particular quantity was fixed upon, it being agreed merely that

Ransan was to ship as much as he had.

Certain advances were made by Mitchell to Ransan to complete the

agreement, and about 390 cwt. of cork was shipped on board a vessel

belonging to the former. On the arrival of the cork in Glasgow, Mitchell

was dissatisfied with its quality ; he, in consequence, stored it in a bond

ed warehouse, and wnote to Ransan, complaining that it was of inferior

quality, stating that it had been deposited at his disposal, and calling on

him to pay back the money which had been advanced on account of it.

, Before an answer to this letter was received, Mitchell presented a pe

tition to the Sheriff of Lanarkshire, praying that a remit might be made

to two cork-manufacturers to inspect and value the cork as it lay in the

warehouse, and, in the event of its being found that the value of it was

'ess than the sums advanced by him to Ransan, to reserve action to him

for the difference. No opposition having been made to this petition,

Ransan being then abroad, and it not having been intimated to him, a
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Mitchell.

No. 130. remit was made by the Sheriff to two valuators, who valued the cork at

t TTcnc £577 : 8 : 2 : and this being a smaller sum than that at which Mitchell
June 3, 1845. _ ' °t

lianun v. estimated his advances, an interlocutor in absence was pronounced on

their report, reserving to him right of action for his over-advances.

After this, part of the cork was taken out of the warehouse and nsed

up by Mitchell, and, when Ransan arrived in Glasgow, and went to exa

mine the quality of the goods, he found that only about forty cwt. 6f the

quantity originally sent remained.

In October 1842, Ransan raised an action against Mitchell in the

Sheriff-court of Glasgow, in which he alleged that the cork shipped was

of the stipulated quality, and concluded for payment of the balance of the

price agreed upon.

Mitchell, in defence, pleaded inter alia, that Ransan had failed to fur

nish cork of the stipulated quality, and therefore that he was entitled to

repudiate the contract ; and that, not having used any of the goods until

after failure to repay his advances, he was warranted in appropriating

them for the purpose of meeting these advances.

A record was made up, and the Sheriff-substitute pronounced the fol

lowing interlocutor, and note :—" Having considered the closed record,

for the reasons stated in the following note, finds the defender liable to

the pursuers in payment of the sums of £266 : 16 : 4£, with the legal in

terest thereof from the 30th October 1841, and of £4, 17s., with interest

as libelled." •

* " Note.—In this case, the averments and admissions of parties appear suffi

cient to dispose of the case, without any further proof whatever being necessarr.

It is agreed on both sides, tbat the final bargain between the parties bore, that tfce

pursuer was to ship for the defender from Figueras, a cargo of fine cork, »t the

fixed price of 1 1,700 milrees per quintal ; tbat no particular quantity was agtwi

on, it being arranged that the pursuer was to ship as much fine cork as beb*i

and to ballast and till up the vessel with salt. Under this agreement a cargo rf

cork was shipped by the pursuer on board the defender's vessel ' Oporto.' Ti<

cork, on its arrival in Glasgow, was examined by the defender, who wrote to uv

pursuer, complaining of its quality, refusing to receive it, and stating that it w

in the mean time stored at Glasgow. Not receiving an answer to this letter wbts

he expected, he presented the petition No. 4-5. After which he admits that be

withdrew from the store and used up a part of the cork in question, so that oi

the pursuer arriving in Glasgow, only the remainder of it was furthcoming. There

can be no doubt that, in the ordinary case of a sale, where the price has been pre

viously fixed, the purchaser must either pay the agreed on price, or, if the wgc

be not conform to order, he must return it entire ; and if he has broken balk ».'•■■

used any part of it, he will be debarred from afterwards objecting to the qoalitj or

price. The principal question, therefore, in this case is, whether either the pre

vious letter of objection, or the proceedings under the petition 4-5, placed the

defender in a different position, and authorized him to dispose of the cork, without

incurring the usual liability consequent on breaking bulk. After a careful coofl-

deration of the point, the Sheriff-substitute is convinced that this is not the case.

The letter of objection cannot by itself have such an effect ; for it appears plun.

that if a purchaser first writes to the seller, refusing to receive the good*, and then

breaks bulk, and uses them, he will be held as departing from his objections, mi
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This judgment was ultimately adhered to by the Sheriff on the 22d No. 130.

May 1844. T —=«
• .i • "*ane *' 1845.

Mitchell advocated ; and at the same time raised an action of declara- Ran«an ».

tor and damages against Ransan, to have it found and declared that theMltche11,

original agreement between them had become void and ineffectual, in

consequence of Ransan's having " fraudulently and dishonestly failed to

deliver goods of the description and quality stipulated ;" and concluding

for damages in consequence. Defences were given in by Ransan, but

no new averments were made on either side, in addition to those already

made in the original action in the inferior court. On the 7th December

1844, the Lord Ordinary pronounced an interlocutor closing the record

on the summons and defences ; and conjoining the action with the pro

cess of advocation at Mitchell's instance, also in dependence.

A motion was then made by Mitchell to have the case remitted to the

issue-clerks, in order to have an issue prepared to try the question of

fraud; and a counter-motion was made by Ransan for a diligence to re

cover excerpts from the books of the custom-house and the bonded ware

house, as evidence with regard to the depositation of the cork, and its

subsequent removal by Mitchell.

On the 29th January 1845, the Lord Ordinary pronounced the follow

ing interlocutor :—" The Lord Ordinary having heard parties' procura

tors in this conjoined process, and considered the closed record, and having

also specially considered the motion on the part of the defender for a

diligence to recover evidence of the entries in the books of the custom-

house, with respect to the deposit of the cork in question, and subsequent

withdrawal thereof by the pursuer, from time to time, for the purpose of

consumption, and by which deposit and consumption the defender main

tains, in point of law, that the pursuer is barred from refusing payment

of the price, and any enquiry into the alleged fraud is superseded; and

also the counter-motion, on the part of the pursuer, to have the case re

mitted to the issue-clerks, with the view of having an issue prepared, to

try the question of fraud now stated against the defender, in the trans

mission of cork of an inferior quality: Finds, 1st, With respect to the

be liable for the contract price. Nor do the proceedings under the petition, No.

4-5, appear to afford the defender any more effectual protection. Had he procured

a warrant from the Court, authorizing him to dispose of the cork in repayment of

bis advances, he would have stood in a very different position ; as it is, however,

all he asked was a remit to skilled persons to value the cork, and that action

should be reserved to him against the pursuer. He did not ask, and of course

could not obtain, any warrant empowering him to dispose of, or meddle with, the

cork in any way ; and if he chose afterwards at his own hand, and without any

authority to do so, he must submit to the consequences. The pursuer was entitled

either to receive the agreed on price, or, if the cork was not according to the bar

gain, he was entitled to have it returned to him, that he might make the most of

it ; and if the defender, without the protection of the Court, disposed of the pur

ser's cork, he must unquestionably pay the agreed on price for it."
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No. 130. said motion on the part of the defender, that the said entries, however

„ 77„.. sufficient to establish the terms of the deposit, and the dates of taking
June 3, 1815. . ,

Ran»»n v. delivery of the cork, would not be conclusive of themselves on this branch

Mitchell. 0f tjje cage> an(j WOuld leave open much necessary enquiry with respect

to the circumstances in which the deposit was made, and also as to the

communications which passed between the parties, the state of advances

made by the pursuer on account of the cork, and other considerations

touching the consumption thereof, as to which there are various conflict

ing averments on record ; and therefore refuses, in hoc statu, the said mo

tion on the part of the defender, reserving for him to apply for the said

diligence, or for any other diligence which may appear competent at a

future stage of the cause. 2dly, As to the motion on the part of the pur

suer to remit the case to the issue-clerks, in respect that the averment in

the summons raised in this Court, of a fraudulent and dishonest miiing

of the cork-wood is made therein, as is admitted in the defences, for the

first time, and goes substantially to the voidance of the whole contract;

and also in respect that it is competent for the defender to suggest any

issue on his part which he may think proper, and which, if suitable, will

be allowed by the Court ; and finally, in respect that, on approval of the

issue or issues, it is competent for the defender to suggest such order

in the trial thereof as he may think fit ; and that any motion on that sub

ject will be disposed of, when made, in such manner as the Court shall

deem just : Before further procedure, remits the cause to the issue-clerks

to prepare such issue or issues as may appear proper and necessary for

the trial of the question between the parties in this conjoined process."

Ransan reclaimed, and pleaded ;—

1. That the remit to the issue-clerks was not the proper course to take

in the circumstances of the case, as there was already a sufficiency of facts

admitted to be proved, to furnish grounds for its decision ; and as he was

ready, if it was thought that there was not enough, to supply the defi

ciency by means of written evidence.

2. That the fact of the pursuer having broken bulk, and consumed part

of the goods, rendered the contract binding upon him, and barred him

from refusing payment of the contract price ; and that it was a sufficient

answer even to prevent any enquiry into the alleged fraud on the part of

the defender ;' but that the only grounds on which the charge of fraud

was founded, were the averments which the pursuer had already made in

the action in the inferior court, where such a charge was not brought;

and that the action of declarator and damages was therefore incoo-

petent.

Mitchell pleaded ;—

1 Smith's Mercantile Law, p. 472 ; Jaffray v. Boag, Dec. 7, 1824,(3 S.S75;)

Watt v. Glen, Feb. 6, 1829, (7 S. 372.)



COURT OF SESSION. 817

1. That as he had made an averment of fraud on the part of the defen- No. 130.

tier, which must at present be assumed to be true, he was entitled to go J(nie 3 lglg

to a jury in order to substantiate it. Raman v.

2. That the rule that a purchaser by intermeddling with goods, which

be had at first repudiated, subjected himself to the contract price, was not

inflexible ; but that a new contract might be created by implication, by

which he would become liable only for the actual value of the re

mainder.1

He ultimately admitted at the bar a certified excerpt from the custom

house books, produced by Ransan, showing that the whole of the cork,

except forty-one cwts., had been withdrawn from the bonded warehouse

by him at different times, and in various quantities.

Lord President.—I think that it is quite impossible to adhere to the Lord

Ordinary's interlocutor. After all the proceedings that took place in the inferior

court in the first action, is it possible for Mitchell to say that, merely because he

nuvr comes forward with broad allegations of fraud in his summons, he can get

tbese mixed up with the original case, and then send the whole question to a

jury?

If Mitchell had intended to repudiate the bargain, he should not have touched

the cork; but he was not entitled to take as much as would reimburse him for his

alleged advances, and Bay, at the same time, that be did not take it in implement

of the contract. By using the goods, he left the ground he at first stated he was

to occupy, and adopted the contract.

Lord Mackenzie.*— I am of the same opinion. This appears to be a case

of by no means an uncommon sort. Ransan says that he sent good cork, while

Mitchell says that the cork was bad. Now, suppose that the latter statement were

true, and even that bad goods were sent intentionally—What is to be done ?

Why, just what happens every day—the merchant says I repudiate the bargain,

ar.d deposit the goods at your risk. But then, though goods of an inferior

quality were improperly sent, prices may rise, and they may consequently become

more valuable, and the merchant may take and dispose of them after all. Now,

>'■ he did so, could he say that he would repudiate the contract still ? But here,

Mitchell has taken and used nearly the whole of the cork, which he at first reject

ed as being of bad quality, and therefore he is not entitled either to refuse imple

ment of his part of the contract, or to claim damages for a fraudulent breach of it

on the part of Ransan.

Lord Fullerton.—Now that the statements of the pursuer, which it was the

object of the diligence to establish, are admitted, it is, of course, unnecessary to

notice the first part of the Lord Ordinary's interlocutor refusing the pursuer's de

mand of a diligence.

But, upon considering the facts at we have them established or admitted, I

-r.-e with your Lordships in thinking that the last part of the interlocutor must be

altered ; that there is no room for a remit to the issue-clerks ; and that we ought

»t once to return to the interlocutor of the Sheriff.

' Okell v. Smith, (1 Starkie, 107 ;) Fleming v. Simpson, 1806, (1 Campbell,

40.)

3 F
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No. 130. Not that I think the special allegation of fraud may not in some cases be of

T _ 1Q,C great importance ; as, for instance, where the party taking and using the goods
June o, lo-io. • i ii i i

Ranun v. has been thrown off his guard by the representations of the seller, and, relying on

Miuhell. jjjg honesty, has dispensed with that caution which he might otherwise hare exer

cised.

All such considerations are clearly out of this case.

Here it is admitted, nay, it is averred and proved by the defender himself, that

on the arrival of the goods, his attention was called to their alleged inferior qua

lity ; and that he wrote instantly to the pursuer complaining of that breach of con

tract, and intimating that they were put into the bonded warehouse, where they

lay at the pursuer's disposal.

Then, again, the defender refers to the proceedings had on his part before the

Sheriff in February 1842—proceedings quite sufficient to show that the defender'i

attention had been called to the quality of the cork ; though I may add, that in

my opinion they were from their nature quite irregular, and incapable of raising

any presumption whatever against the pursuer. In the first place, the application

was certainly founded on a misrepresentation, both of the terms of the bargain,

and of the defender's letter, -illy, Arid what is of more importance ; the prayer

is not for a report on the quality of the cork-wood, but merely of its nature, is

compared with the sums which the defender had paid for it ; and accordingly the

report obtained says not one word of the bad quality of the cork-wood, but merely

states its nature, as amounting only to £577, and less by £227 than the sum the

defender paid for it. It is clear that such a report is quite irrelevant, or it at

least proves, not that the cork-wood was of inferior quality, but merely that the

defender had paid more for it than it would fetch, at the time of valuation, in tie

Glasgow market. a>

But however ineffectual these proceedings were to raise any presumption against

the pursuer, they are quite irrelevant, as showing that the defender's attentioi

had been called to the quality and nature of the goods.

Now, if matters had been allowed to remain as they were, the defender miff"

yet have been admitted to prove the inferior quality of the cork-wood ; and on tha:

being proved, to annul the bargain.

But it is now established by his admission, that he did not allow the matteflto

remain as they were, but from the February till the March be continued to ate

the cork-wood as his own, to take it out of bond, portion by portion, as he waited

it, and to work it up for bis own purposes.

I think that, in these circumstances, this is the case where we are bonnd to

apply the ordinary rule, and to hold, that whatever objections the defender might

originally have had, he has passed from them, by taking and using the goods. Tbe

alleged inferior quality of the goods might have enabled him to repudiate the o -

tract altogether. But by taking and using the goods, to which he bad no right

but through the contract, he has actually adopted the contract ; and tbe whole

admitted facts of the case show that he did so with his eyes open, and quite aware

of all the objections which he now seeks to establish.

These considerations seem to me conclusive against the counter-action, which

the defender did not bring till after the judgment was pronounced against him by

the Sheriff ; and which, besides, is founded on an assumption directly disproved

by the admitted facts of the case.

The summons is rested on the alleged rejection of the goods by the defend*:.
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and concludes for declarator that the contract came to an end, and that the de- No. 130.

fender is entitled to recover the price which he had paid. It does not say one

word of the defender having taken possession of the goods. In short, it is just Ritchie v

the action which the defender would have raised, if the cork-wood were at this Barclay,

moment lying in the bonded warehouse. I think it quite clear that the admitted

facts of the case are sufficient to bar such an action, and that, therefore, absolvitor

ought to be pronounced on it, while, in the advocation, the case ought to be re

mitted simpliciter to the Sheriff.

Lord Jeffrey.—On the whole, I concur with the opinions expressed. I

tbink that a just and effectual repudiation of the contract at one period took place,

but that that repudiation was afterwards as effectually retracted, and the contract

adopted by Mitchell's breaking bulk, and disposing of the cork without a legal

warrant. At one time I perplexed myself with one extreme hypothetical case. I

supposed a fraud more gross than that which is alleged to have been committed

here, for here there is nothing extravagantly fraudulent pretended. Suppose

one man writes to another to send him a service of silver plate, and advances

money to procure it, and then, when it is sent home, finds out that it is only plated

tin, and not silver at all. It occurred to me, in a case of this kind, would the

mere omission to obtain the authority of a magistrate, in the event of his having

rashly said that he held the base stuff at the risk of the other party, and then pro

ceeding to sell it for what it would bring, bind him to the terms of the contract,

and prevent bim from bringing an action for repetition ? I would have hesitated

to say that it should. But, looking at a common case of this kind, I hold the

doctrine laid down in the books to be sacred, that if you make use of the goods

■*nt to you, notwithstanding an allegation of the inferiority of their quality, and

consequent breach of the bargain, you have made your election, and must stand

by the contract.

The Court accordingly recalled the interlocutor of the Lord Ordinary in

the advocation—repelled the reasons of advocation—and, in the action of

damages, sustained the defences, and assoilzied the defender.

W. A. G. and R. Ellis, W.S.—Jouk Cullew, W.S Agents.

Mary Ritchie or Alcock, and John Gilbert, her Curator Bonis, No. 131

Pursuers.— G. G. Bell—Pattison.

James Barclay, Defender.—Solicitor- General Anderson—Patton.

Husband and Wife—Forum Competent—Curator Bonis.—Circumstances in

rbich held, that a married woman, living separate from her husband, and engaged

) the management of her own heritable property, with the assistance of a curator

ants, could be competently sued in an action of damages founded upon an act per-

>rmed by ber in the course of her management. , . .

In 1837, the pursuer, who was born in Scotland, was married in Eng- lsT Dlvl9K»'-

md to Ralph Henry Alcock, at that time a domiciled Englishman. By w.
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No. 131. an antenuptial marriage contract, Mrs Alcock conveyed certain heritable

77... subjects belonging: to her, situate in Dundee, to trustees for her own be-
June 5, 1845. J & & ' ' • i •

Ritchie t. hoof, excluding her husband's jus mariti ; but the trustees nominated in

Barclay. tne jjggjj jiav;Ug refused to act, a curator bonis was appointed in their

place.

Soon after their marriage, Mrs Alcock and her husband came to Dun

dee, and resided there some months, when Mr Alcock returned to Eng

land. In the summer of 1839 he came back to Dundee, and resided

there till January 1840, when he again returned to England; and since

that time the pursuer and he have lived separately.

Mrs Alcock, in the year 1839, with the concurrence of her then cura

tor bonis, let one of her houses in Dundee to the defender Barclay ; but,

about the removing term of Whitsunday 1840, she ejected him from pos

session, in such a manner as to lead him to adopt legal proceedings

against her.

In November 1840, he brought an action in the Bailie-court of Dun

dee, to which he called as parties, Mrs Alcock, her husband, and her then

curator bonis, Edmund Baxter ; concluding in his summons, upon the

narrative of certain violent and illegal acts on the part of Mrs Alcock,

for the sum of £50, in name of damages and solatium. The execution of

this summons bore that the messenger had left a copy of it, with a copy

of citation, " for each of the said Mrs Mary Ritchie or Alcock, Ralph

Henry Alcock, and Edmund Baxter, in the hands of a servant, within

their respective dwelling-places in Dundee."

Mrs Alcock and her curator bonis appeared and defended this action,

but stated no objection to the execution as incorrect or defective, nor t»

the jurisdiction of the magistrates to entertain the case.

A proof having been led, the magistrates decerned against Mrs Alcock

for the sum of £50, with expenses ; but the decree prohibited execution

against her person during the subsistence of the marriage, and restricted

it to the separate property belonging to her, from which the jvsvwf

was excluded. Barclay gave a charge upon this decree, and raised letters

of homing, which bore to proceed upon an extract of it, "shown to the

Lords of our Council and Session," and to be issued, " because the Lords

have seen the precept above mentioned ;" but the letters themselves did

not make mention of a precept.

Mrs Alcock brought the present action of reduction of the decree, and

the letters of horning proceeding upon it, concluding that they should be

set aside on the grounds, inter alia— 1. That the letters of horning w«*

disconform to the warrant upon which they bore to proceed. 2. That the

magistrates of Dundee had no jurisdiction over her, in respect that he*

husband was a domiciled Englishman at the time of the action. 3. IT13'

her husband was not properly called as a defender for his interest, as ne

was not resident in Dundee at the time when the summons was executed.

4. That her curator bonis being an officer appointed by the Supreme
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Court, was amenable to its jurisdiction only, and not to that of any infe- No. 131.

rior court. T TToir:
Jiin* 5, 1845.

Defences having been given in for Barclay, and a record made up, Mrs Ritchie ».

Alcock pleaded ;_ BarcUy-

1. That the letters of horning called for are null and void, and redu

cible, being disconform to the warrant, and bearing to proceed in respect

of the Lords having seen " the precept above mentioned," while the let

ters in their narrative contain no mention of any precept.

2. That the legal domicile of the pursuer, Mrs Alcock, being that of

her husband, and he being at the date of the action domiciled in England,

the Bailie-court of Dundee had no jurisdiction to entertain the action, and

tlie decree called for is therefore null and void.

3. That the pursuer being a married woman, could not competently be

sued without calling her husband as a party, and duly citing him ; and he

not being resident in Dundee at the time, nor for eleven months preceding

the date of the action, could not be, and was not, cited to the action. The

decree is therefore null and void, as proceeding against a married woman

without any citation against her husband.'

4. That the action in the inferior court having been directed against

the pursuer's husband, as well as the pursuer, the defender cannot now

l>e allowed to maintain or plead that the action was good without citing

him, or making him a party.

5. That the curator bonis of the pursuer, Mrs Alcock, being an officer

appointed by this Court, was not amenable to the jurisdiction of the

Bailie-court of Dundee, or of any inferior court, and the action which

was directed against him, was therefore null, for want of jurisdiction. His

appearance to protect the trust-estate under his charge did not supply the

place of the pursuer's husband as a curator ad litem to her.

Barclay pleaded ;—

1. That no objection having been taken in the inferior court on the

ground of defective citation, or defective jurisdiction, and issue having

been joined, and a proof led upon the merits, without any statement of

these preliminary and properly initial pleas, these objections cannot now

be competently stated.

'2. That the action having arisen out of personal and individual actings

of the pursuer, in violation of a contract of lease entered into with her,

and with reference to property of which she has the exclusive right of

property and management, the proceedings were rightly instituted and

proceeded in against her, even although her husband should not have

been properly cited, more especially, seeing that her curator bonis was

also called. -

' Freebairne, Dec. 8, 1749, (M. 6080.)

' Chnrnside v. Curric, July 11, 178 , (M. 6082;) Orrae v. Differs, Nov. 30,

1833, (12 S. p. 149.)
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No. 131. 3. That the institution of the present action by the pursuer, with con-

. "TTo . r currence of her curator bonis, and without the concurrence of her husband,
June 5, 1845. ... . .

Ritchie v. is conclusive in a question with the pursuer, as to the proper citation of

arc *r' parties in the court below.

4. That the magistrates had sufficient jurisdiction to try the question

brought before them, both with reference to the nature of the action

itself, the residence and true domicile of the pursuer within the royalty,

her state of separation from her husband, and her possession of her sub

jects there ; and the curator bonis, as administrator of an estate situated

within the royalty, and as resident there, was competently and properly

called as a party.

5. That the pursuer must be held to have been responsible for her

violation of the contract of lease, and her individual misconduct in the

Scotch courts, and if so, the proceedings actually adopted must be held

good, it being impossible to have effectually called her husband, who was

a foreigner, without effects, real or movable, within Scotland.

On the 21st December 1844, the Lord Ordinary pronounced the fol

lowing interlocutor :—" Repels the first reason of reduction ; also repels

the reason of reduction founded on the want of jurisdiction in the burgh

court over the pursuer, Mrs Alcock, in the action brought against her at

the instance of the present defender, James Barclay, which plea of want

of jurisdiction is insisted in for the first time in the present process, and

the decree in which action prohibits execution against the person of the

said pursuer during the subsistence of her marriage, and thereby restricts

it to execution against her separate estates enjoyed by her, exclusive of

her husband's jus tnariti or right of administration ; and repels also the

reason of reduction founded on the ground that Ralph Henry Alcock, the

husband of the pursuer, had no dwelling-place in Dundee at the date of

the execution of the summons against him, in respect of the exfacie regu

lar execution produced, of which no reduction has been brought: And

further, separatim and esto, that the said alleged falsehood in the execu

tion of the summons against the said Ralph Henry Alcock could compe

tently be enquired into in the present process without the necessity of a

reduction ; and assuming it was true that the said Ralph Henry Alcock

had no dwelling-place in Dundee at its date, repels the reason of reduc

tion founded on the allegation that he, the said Ralph Henry Alcock,

was not regularly made a party to the foresaid action, in respect that, n

the circumstances, it was not necessary, in order to enable the said action

to be proceeded with, that he should be made a party to it; and, before

further answer, appoints the case to be enrolled."

The pursuer reclaimed.

A doubt was raised at the bar, whether there was sufficient evidence on

the record of the pursuer's husband never having been in Dundee after

the month of January 1840—and consequently, whether the execution of

the citation returned by the messenger as against him, were false ? And
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the further question was raised, assuming that the execution was false, No. 131.

whether the objection could be pleaded incidentally, or a separate action june~Ta±5

of reduction would be necessary to set it aside. Ritchie v.

Barclay.

Lord President.—I am for adhering to the substance of the Lord Ordinary's

interlocutor. I think that the cases of Churnside and Orme ought not rashly to

be disturbed ; and particularly that of Orme, which was decided after a considera

tion of all the doubts of Professor Bell, as to the propriety of the decision in the

case of Churnside. This woman is proved to be the proprietor of heritable sub

jects, and to be in the management of them, having let them in her own name ;

and was it a good defence, then, against an action raised in consequence of her vio

lent acts in the administration of her property, to deny the application of the cases,

and Bay that she is not liable because she is a married woman, that her husband

is a domiciled Englishman, and that he has not been properly cited ?

Lord Mackenzie.—I am of the same opinion. I think the point was decided

afortiori, by the cases of Churnside and Orme. There diligence against the per

son of the wife was allowed ; but here the decree is limited to her property. In

Churnside's case, the wife was carrying on a trade ; and here she has a most par

ticular employment. She is engaged, with the concurrence of a curator bonis, in

the management of her own property, her husband being excluded from it ; and

in the course of this she commits a wrong. Now, if she is not liable to an action

in consequence of this, she is not capable of bringing one ; and how, then, is 6he

to manage her business, in which it may be necessary to bring actions of removing ?

I do not go on the ground of her conduct amounting to a delict, because the action

against her was not a penal one, but merely a civil action of damages ; but I go on

the authority of the cases of Churnside and Orme. The doctrine, that the husband's

domicile is that of his wife, must be taken with qualifications. Can the pursuer

here live separate from her husband, and commit all kinds of wrongs with impu

nity, unless her husband is called as a party to the action ; or, on the other hand,

is she incapable of pursuing an action for a wrong done to herself, without her

husband's concurrence ?

Lord Fullerton.—I cannot help thinking that it would, to say the least, be

highly inexpedient to take up and decide on that ground of defence which has

been mainly relied on by your Lordships ; while the other, and what I must con

sider the prejudicial question, remains undetermined—I mean the question of juris

diction, turning on the fact of the domicile of Alcock, the pursuer's husband.

The original action was an action of damages directed against the present pur

suer, and her husband for her interest ; and the messenger's execution in that

action bears that the summons was executed against both defenders, at their re

spective dwelling-places in Dundee. Now, if this had been correct, there would

be an end to the question of jurisdiction, because there can be no doubt, that if

both husband and wife were resident in Dundee, whether separate or together,

the citation was effectual.

Accordingly, the Lord Ordinary has given effect to that, among other grounds

of decision, resting on the general rule, that the messenger's execution must, until

set aside by reduction, be held as true.

But there is in this case a specialty, which would go far to take it out of that

general rule—viz. that in the record in this action, the defender has made the
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No. 131. admission, or made statements, which, in fair computation, amount to an admig.

" sion, that at the date of the original action the husband was not resdent in Dnn-
Jane 5, 1845. . .

Ritchie v. dee, but in England. And I think admissions of that kind, which are irulv ad-

Barclay. missions of the falsehood of the messenger's execution, must render unnecessary a

challenge in the fomi of reduction to prove that falsehood. At any rate, tbtse

statements, if not held absolutely conclusive, surely entitle the pursuer, even it

the close of the proceedings, to bring a reduction in order to remove any difficulty

of form which roar be supposed to exist.

I am the more inclined to have the point of the husband's domicile cleared op,

as, I confess, I have the greatest doubts of the soundness of the other ground of

defence sustained by the Lord Ordinary, and confirmed by the opinions of your

Lordships, viz. that, in the circumstances of this case, there was no necessity for

calling the husliand at all ; and that an action against a married woman, in which

the husband is not called, and in which no curator ad litem was appointed, wasi

competent procedure, and beyond the reach of reduction.

And here I am willing to assume what the defender strongly presses in this

part of his argument, though it is strangle)' at variance with another part of bi«

case, relating to the jurisdiction, viz. that the wife was living in Dundee, while

the husband had no residence there, but was truly resident in England. There is,

however, no averment, either that there was any deed of separation, or that the

wife bad assumed de facto a separate status, by carrying on a trade in herovn

name. All that is said is, that she bad a separate property in Scotland, in regard

to which the husband'sjut mariti was excluded.

Now, I do not adopt the argument of the pursuer, that no action could be

brought against her in Scotland, because her husband's domicile was Enghusi

I rather think the original action, being an action of damages against her form

act of violence done by her while resident in Dundee, should be brought agaikt

her in her own*lomicile. But then she, being a married woman, could not, ac

cording to the ordinary rule, be brought into Court, unless either her husband, or,

in his absence, a curator ad litem appeared in protection of her interest. But

the husband cannot be held to have been effectually summoned, unless on the

supposition that Dundee was his domicile as well as hers. The Bailies of Dw-

dee had no power to call a foreigner, which can only be done by the Supreat

Court. •

And this consideration removes the difficulty supposed to arise from the alleged

responsibility of a married woman from claim of damages, if her husband is oat

of the country.

In the first place, he may be lawfully cited by the Supreme Court; and, se

condly, at all events his absence may be supplied by the appointment of acwstor

ad litem.

So that the question comes to this, can there be, by the practice of the coun

try, a good judgment against a married woman, in the pursuer's circumstucrs

without the appearance either of her husband or a curator ad litem ? I bare 1"

greatest difficulty in adopting the affirmative, which appears to me to be contrary

both to principle and practice.

The general principle is, that a married woman, like a minor, or otber person

under curatory, cannot be effectually decerned against, unless assisted by the ap

pearance either of her legal guardian, or a curator ad litem appointed to supply
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her place. And I rather think that in practice this form is, with the exception of No. 13).

some very special cases, uniformly followed.

The question raised in the cases referred to, those of Churnside and Orme, was pjtcbie' v

different. There the only point was, whether a personal obligation, granted by a Barclay.

married woman, did or did not warrant personal diligence against her. And the

Court found that, in the particular circumstances of these cases, it did.

Here the point is, Whether an action for constituting a personal obligation

against a married woman, undisputed either by her husband or a curator ad litem,

is pood ? The two points are different. If the obligation be validly contracted by

a married woman, those cases fix that, in certain circumstances, personal diligence

may follow, but they do not determine by what form of legal procedure an obliga

tion may be validly constituted against a married woman. The case of Murray

may illustrate this distinction. A minor may, in some cases, validly contract per

sonal obligations, and those obligations may and will warrant personal diligence ;

but if action at law is necessary to constitute such obligations, I am not aware of

any case in which it has been found that the appointment of a curator could be

di-pensed with.

The calling of the curator bonis in the original action will not remove the dif-

6cnlty. The curator bonis had been previously appointed by this Court, merely

to act in regard to the separate trust estate, in place of the trustees, wbo had de

clined. He could in no sense be held to be the guardian of the married woman

who happened to be interested in that estate, any more than the trustee could have

been so held, if he had accepted.

On these grounds I am rather inclined to think that the decreet against the

present pursuer cannot stand.

Lord Jeffrey.—I concur in the opinion of the majority of your Lordships,

ind I confess I am not much moved by Lord Fullerton's difficulty, as to deciding

:he case without disposing of the question as to the sufficiency of the citation ;

sut if it would be any relief to my brother, I would propose to. recal that part of

he Lord Ordinary's interlocutor, finding the reason of reduction, grounded on the

vant of proper citation, not to be good. (The Solicitor-General, for the pursuer,

lere consented to the recal of the third finding of the Lord Ordinary's interlo-

:utor.)

Upon the remaining point, I am, on the whole, sufficiently satisfied with the

udgment proposed. I think that the principle of the cases of Churnside and

')rme applies to the present case. I believe that that principle was intended both

ur the benefit of women living apart from their husbands, and for the interests ot

commerce ; and that when the husband is living apart, it is debitum justitias that

iction should go against the wife. I think that the principle of these decisions

ipplies to this case, because here the wife was manager of ber own estate, from

thich her husband was excluded both by the marriage-contract and by the ap-

jointment of a curator bonis. It is admitted that she proceeded propria persona

o let the houses, and then she proceeds viafacti to eject a tenant. Now, can she

proceed in the removal without the consent of her husband, and at the same time

ay that she is entitled to suspend the proceedings against her, unless her husband

s called as a party to the action ?

I do not think that it is in all cases necessary that a curator ad litem should be

ippointed, in order to render proceedings against a wife competent, without the
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No. 131. convention of ber husband, who may live in some unapproachable region. I in-

cline to the opinion of Lord Mackenzie, that the cases of Churnside and Orme

C«rn*g'ie v. aPP'y a fortiori, and do not participate in Lord Fullerton's doubt ; for in tbem per-

MacTier. sonal diligence against the wife was found to be competent, while here decree vis

asked against her separate estate only.

The Court pronounced an interlocutor, recalling of consent the third find

ing of the Lord Ordinary's interlocutor, repelling the reason of reduction.

founded on the ground that the pursuer's husband bad no dwelling-place in

Dundee at the time of citation; and, quoad ultra, adhering to his judg

ment.

Sang and Adam, S.SC—Akbrhv Mdrrat, W.S.—Agent*.

No. 132. Sir James Carnegie, Baronet, Pursuer.—Rutherford—IngUt.

Anthony MacTier, Defender.—Sot.-Gen. Anderson—Currie—

Macfarlane.

Expenses—Process—Jury-Trial—Bill ofExceptions—Title to Defend.—h

an action regarding the property of a tract of ground, the pursuer, in the coarse of

a jury-trial, took an objection to the defender's title to prove possession; the ob

jection having been sustained, a verdict was returned in the pursuer's favour. '".

it was subsequently overruled on a bill of exceptions, and a new trial was granted ;

at the second trial the pursuer was successful ; in disposing of the question <•'•

expenses— 1. Held, that the objection to title should have been pressed by the pur

suer to a decision before the trial, and that the defender was therefore not liable in

the expenses of the first trial, though be was not entitled to payment of tbem.

2. Held, that neither was the defender liable in the expenses of the bill of excep

tions, in which he had been successful, but as bis success on the question of ti'ie

was fruitless, he was not entitled to claim payment of these expenses.

June 5, 1845. Sequel of case reported ante, Vol. VI. p. 1381.

2d division ^ u's action between Sir James Carnegie, the proprietor of Strachan

Lord Justice- and Culpersach, and Mr Anthony MacTier, the proprietor of Durris,

Jury Cause, related to a tract of ground which was claimed by the former in exclusive

property, and by the latter in common property with Sir James, or alter

natively to the extent of a servitude of pasturage over it. Issues Lading

been adjusted, and the case having proceeded to trial, the pursuer, ^

James Carnegie, at the trial took the objection, that Mr MacTier had

not produced a sufficient title on which to establish, by the possession

which he proposed to prove, either a right of common property or a right

of servitude. The presiding Judge having intimated that he would direct

the jury to that effect, the defender declined to proceed with his parole

proof, and a verdict was returned for the pursuer.

The defender having excepted, the discussion, formerly reported, took

place under the bill of exceptions, when the exception was sustained, and
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the case was sent a second time to trial. On the second trial, a verdict No. 132.

was returned for the pursuer. T
r . , Jane 5, 1845.

Before the issues were adjusted, the pursuer had brought the point of Carnegie t.

title under the consideration of the Lord Ordinary, but his Lordship had M"cT"r-

refused, in hoc statu, to pronounce a judgment finding that the defender

was excluded by his titles. The pursuer did not again raise the question

for discussion till the objection was stated at the trial.

Sir James Carnegie now moved the Court for the expenses of process

generally.

Mr MacTier, on the other hand, claimed the expenses incurred at the

first trial, in so far as not available for the second trial ; and also the ex

penses of the bill of exceptions.

He pleaded ;—

The question of title was one which the pursuer should have raised

before allowing the issues to be adjusted, or, at all events, before trial ;

and he had ample opportunity of doing so, as all the titles were in pro

cess. He had pleaded the objection at the trial, and had succeeded in

having it sustained, and thus obtained a verdict in his favour ; but he was

unsuccessful in supporting it under the bill of exceptions, and a new trial

was accordingly granted. The defender was thus put in the same situa

tion in which he was before the plea was stated. The whole question of

title was a separate and incidental discussion, the expenses of which were

to be regulated by its own merits. The pursuer had been unsuccessful.

He had occasioned great expense to the defender by raising and main

taining an erroneous plea, and he ought, therefore, to be found liable in

these expenses ; or, at all events, the defender ought to be relieved from

payment of any part of them.

The pursuer pleaded ;—

That he had raised the point before the Lord Ordinary, who had refu

sed to dispose of it hoc statu, which meant that it was reserved till some

after stage, and till some change had taken place in the state of the cause.

The only proceeding which had taken place after that, was the adjust

ment of the issues, so that the first opportunity of stating the objection

tbat occurred was at the trial. At the second trial the pursuer had been

completely successful on every point, and the pretensions of the defender

bad been found to be groundless. He was, therefore, entitled to the

whole expenses of the action.

After delaying to consider the point, the Court advised the case of this

date.

Lord Jostice-Clebk The Court are all agreed as to the interlocutor now

to be pronounced. Sir James Carnegie has prevailed in the action, and we there

fore find, that he is entitled to the expense of the record, of the trial, and of the

necessary preparation for it. But Mr MacTier claims payment, or at least to be

relieved, of the expenses of the first trial. This raises an important question.
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Gnlbreath.

No. 132. We think that he is entitled to be relieved from these expenses. We do not think

he is entitled to payment of them. The question of title ought to have been

,!"'e. '. t j disposed of before the trial, more peculiarly in this case. The pursuer had raised

Cunpbrltvn v. the point before the Lord Ordinary, who refused to dispose of it hoc statu. W'hrn

the issue came to be prepared, he ought undoubtedly to have raised it again. It

was not excluded by the form of the issues. The defender never contended at

the trial that it was incompetent on this ground. I think that it is a wholesome

principle, that, where a party has an objection to title, which is separable from

the facts of the case, it should be raised before the trial. If this is not done be

must take the consequences. The next question is with regard to the expenses

of the bill of exceptions, and the discussion before the Lord Ordinary. I acquiesce

in the view of the Court, that the defender should be relieved from these expen*es;

hut, as this discussion has been a fruitless one, that he has no claim for payment

of these expenses.

The other Judges concurred.

The Coubt pronounced this interlocutor:—" Find Sir James Carnegie en

titled to expenses generally in the actions, but exclusive of those of the

discussions on the question of title, those of the first jury-trial and prepa

ration thereanent, excepting in so far as made available to him in the se

cond trial, and those of the discussiou on the bill of exceptions taken at the

first trial."

Thomas Mackenzie, W. S.—Gbaiiam and Anderson, W.S Agents.

Authorities Hamilton v. Hope, (4 Murray, 222;) Leighton v. Neilson, 21«!

February 1844, (ante, Vol. VI. p. 728 ;) Opinion of Lord Justice- Clerk—former

Report, (Vol. VI. pp. 1388-9-)

No. 133. Magistrates of Campbelton, Pursuers.—G. G. Bell.

D. S. Galbreath, Defender.—Sol.-Gen. Anderson—Macfarlmt.

Jane 5, 1845. Expenses—Process—In an action where certain of the defenders, after

2d Dmiiox. Proceeding f°r some time with the case, consented to decree being pro-

Lord Justin- nounced in terms of the conclusions of the libel, the pursuer taking

Jury Cause. n0 finding of expenses against them, and the remaining defender conti

nued to resist the action, but was unsuccessful;—In disposing of the?

pursuer's claim for expenses, the Court deducted one-half, (exclusive cf

the expenses specially applicable to the appearance of the defenders, who

had compromised,) as the sum of which the other defender would have

been relieved by his co-defenders, had the pursuer not passed from his

claim for expenses against them.

FzRRiEks and Duke, W.S.— Lockiiart, Hinter, and Whitehead, W.S.—Ae/eU.
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Edward Connell and John Wright and Mandatary, Suspenders No. 134.

and Pursuers.—Penney—Inglis. June^TTfi45

The Riter Clyde Trustees, Respondents and Defenders Sol.-Gen. Cornell t.

Anderson—Maitland—Mackenzie. Tnuteesf

Statute, Construction of.—Clauses of a local act, and circumstances under which

held, 1. That the trustees appointed by it, who were empowered to acquire cer

tain lands for the improvement of the navigation of the river Clyde, were not en

titled, by means of the compulsitors conferred by the Act, to take possession of

part only of the ground belonging to certain proprietors included in the plan refer

red to in the Act, hut are bound to take the whole. 2. That an offer by the

trustees to purchase certain subjects for the purposes of the Act, was a taking of

them under it, which entitled the proprietors to have them valued by a jury.

By the 3 and 4 Victoria, c. 118, passed on the 4th August 1840, for June 6, 1845.

the " further deepening and improving the river Clyde, and enlarging 1st DivlgioN

the harbour of Glasgow," the trustees appointed by it were empowered, Lord Wood,

upon indemnification to the owners, " to enter upon, take, occupy, and

use," the lands and other heritable subjects, upon, through, or adjoining

which the improvements authorized were intended to be made, within

certain boundaries or lines laid down in a relative map or plan of the

projected works. It was provided by the 13th section of the Act, " That

the said trustees, in executing the works and improvements hereby au

thorized, shall not deviate more than twenty yards from the boundaries

or lines of works delineated or described on the said map or plan, to the

east of the river Cart, and forty yards to the west of the said river."

By the 15th section it was provided, that the trustees should have no

right to acquire ground for the purposes of the Act without the consent

of the owners, unless they should " actually and bona fide proceed to

take, acquire, or occupy" the same, within three years of the passing of

the Act.

The 90th and 91st sections contained provisions for the voluntary con

veyance of lands to the trustees for the purposes of the Act, and for the

Axing of the sums to be paid as the price thereof, and for damages arising

from the contemplated operations.

By the 94th section of the statute, it was declared, " That in case the

price or value to be paid for any lands, tenements, or other heritages,

taken or used for the purposes of this Act, cannot be settled, adjusted,

and agreed upon by arbitration or otherwise, by and between the said

trustees or their agents, and the proprietors or occupiers thereof, and

persons interested in such lands, tenements, or other heritages ; or if any

such proprietors or occupiers of, or persons interested in such lands, tene

ments, or other heritages, shall, for the space of one calendar month, after
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June 6. 1845,

Council v.

RUer Clyde

Trustee*.

No. 134. notice in writing given to the principal officer or officers of anybodies

politic, corporate, collegiate, or to the proprietors or persons interested

as aforesaid, or left at the last or usual place or places of his, her, or their

abode ; or in case such proprietor or person be absent, or not known,

with his, her, or their factor, or known agent ; or if there be no such

factor or agent, then with the tenants and occupiers, or any of them, of

such lands or other heritages, neglect or refuse to treat, or shall not agree

with the said trustees, or by reason of absence shall be prevented from

treating, or through disability cannot treat for themselves, or make such

agreement as shall be necessary for enabling the said trustees to proceed

in widening, deepening, and improving the said river, enlarging the said

harbour, or constructing the said wet-docks, wharfs, and other works, or

shall not produce and evince a clear title to the premises in dispute, or to

the interest which they claim therein, to the satisfaction of said trustees;

or if the said trustees shall, for the space of one calendar month, after

notice in writing given to their clerk or treasurer for the time being, by

any proprietor or occupier of, or persons interested in, any lands or he

ritages taken or used for the purpose of this Act, neglect or refuse to

treat with such proprietor or occupier, or other person, or cannot agree

with him, then and in every such case, the said trustees, or the proprietor

or occupier, or other person interested in, or entitled to such lands or he

ritages, shall be, and they are hereby respectively empowered to make

application, in writing, to the Sheriff of the county within which such

lands or heritages may be situated, for the purpose of having such price

or value ascertained by the verdict of a jury."

Edward Connell and John Wright were proprietors of certain heritable

subjects on the south side of the Clyde, situated within the limits of the

plan referred to by the Act, and described in the schedule and book of

reference.

On the 26th May 1843, the secretary to the Clyde Trustees addressed

a letter to Messrs Connell and Wright, by which, referring to the Act

of Parliament, he, as authorized by the trustees, made an offer to them

of the sum of £4700 for a portion of their property, containing 42S1

square yards, lying within certain boundaries specified in the title, and

marked on a plan, by which it was accompanied. The letter concluded

in the following terms :—

" And I hereby certiorate, and give notice, that if you neglect or re

fuse to treat, or shall not agree with the said trustees, or by reason oi

absence shall be prevented from treating, or through disability cannot

treat as prescribed by the said Act, or shall not produce and evince a

clear title to the premises, or to the interests claimed by you therein, to

the satisfaction of the said trustees, or any right of property and interest

belonging to you, in the said subjects, within one calendar month from

the date of these presents being served on you, the said trustees shall,
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under the foresaid Act of Parliament, make application to the Sheriff of No. 134.

Lanarkshire, for the purpose of having the value and amount of compen- r ~„.
11 • <• i • i i • . i jruD9 6> 1845>

sation due or payable to you, in respect or the said subjects, ascertained, Cumuli ».

assessed, and fixed by the verdict of a jury, in manner provided by the ~,ver clJ,d*

Act

" I beg you to acknowledge receipt of this offer and notice.

(Signed) " A. Turner,

Secretary to the Clyde Trustees."

The boundaries of the portion of ground thus proposed to be pur

chased did not coincide with the line laid down in the Parliamentary

plan, and fell considerably within those of the subjects authorized to be

taken by the Act.

Connell and Wright presented a note of suspension and interdict,

praying for a suspension of the proceedings of the trustees under the

letter, and for an interdict against their proceeding to take or occupy the

property, or having its value fixed by jury trial. Interim interdict was

granted by Lord Wood, and the note of suspension, with answers, re

ported to the First Division, who, on the 12th of July 1843, unanimously

passed the note, and continued the interdict.

After this judgment was pronounced, a second letter was addressed to

Connell and Wright by the secretary for the trustees, dated the 1st Au

gust 1843, three days from the expiry of the three years within which

the trustees were authorized by the Act to aquire lands without the con

sent of the owners.

This letter contained an offer of £14,000 for the whole of the subjects

belonging to Connell and Wright situated between the Clyde and the

boundary line of the proposed operations fixed by the statute. The

greater part of this letter was in precisely the same terms as the former

one, the offer being made, with reference to the Act, by the secretary,

" as authorized by the trustees appointed by or acting under the said

Act, and in terms thereof;" but it did not conclude, like the first, with

a notice of the intention of the trustees, in the event of the offer being

refused, to apply to have the value of the ground fixed by a jury.

Connell and Wright returned an answer on the 3d of August, declin

ing the price tendered ; but to their refusal it was added,—" But at the

same time we now specially intimate to you our willingness to have the

'hole claims of the said Edward Connell and John Wright ascertained

and decided upon by a jury ; and to consent to an application in the

usual form to the Sheriff to summon a jury, to meet on the 11th, 12th,

°r 13th of September first, or any other suitable day between the 12th

and 25th of that month, being at the distance of the thirty-nine days

allowed by the Act of Parliament for parties to prepare for the trial;

Md we further give you notice, that, after this intimation, we will
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No. 134. hold ourselves entitled, if needful, to become pursuers of the action in

June 6, 1845. question before said jury, and to apply to the Sheriff to empanel a

Cnnnell v. jury."

Trusteeef ' ^n tne ^th of August, Connell and Wright presented a petition to the

Sheriff, craving the statutory valuation by a jury ; and this petition hay

ing been served on the trustees, parties were appointed to be heard be

fore the Sheriff, with a view of fixing a day for the trial.

The trustees argued, that the 1st August must be regarded as a con

ditional offer, contingent upon the question of the validity of the offer of

26th May ; and, therefore, that they were entitled to have the proceed

ings under the petition sisted, until the issue of the process of suspensioi

and interdict, then pending in the Court of Session.

The Sheriff pronounced an interlocutor giving effect to the argument,

and sisting proceedings until the determination of the question in the se

questration and interdict.

Connell and Wright then raised an action of declarator against tbe

trustees, as represented by their secretary, to have it found and declared1

" that, according to the true intent and meaning of the said Act of Par

liament, the said trustees are bound to take the whole ground and sub

jects belonging to the pursuers, within the said Parliamentary line, a

described in the said offer by the said trustees of 1st August 1843, ex

pressly and absolutely, and not contingently or conditionally ; And thai

the said offer of 1st August last not only supersedes and withdraws tk

former offer of 26th May last, but is, in the sense of the said Act, eqtfr-

valent to tbe trustees' acquiring and taking possession of the said whole

ground and subjects belonging to the pursuers within the said Parliamen

tary line, and described in the said offer : And further, that, in reganf

the price or value of the said ground and buildings cannot be settled,

adjusted, and agreed upon by and between the said trustees and the pur

suers, the price or value of the said ground, buildings, and pertinents,

and the compensation and damage payable to the pursuers, therefore tefl

to be forthwith ascertained and determined by the verdict of a jury be

fore the said Sheriff, in terms of the said Act, and that, in virtue thereof,

and more especially of the said 94th section, the pursuers are entitled »

have an immediate trial for that purpose, and to stand as pursuers io said

trial."

The summons also contained conclusions for setting aside the judg

ment of the Sheriff sisting the procedure, should that be considered ne

cessary or proper ; and for damages for the loss " already sustained, an..

still to be sustained," by the wrongful delay and refusal of the defenders

to have the value of the subjects ascertained in the manner prescribed by

the Act.

Defences were given in to this action, which were then conjoined with

the suspension and interdict already in dependence ; and a record baring
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been made up in the conjoined process, cases were ordered by the Lord No. 134.

Ordinary.
TL i j j June 6, 1945.

I he pursuers pleaded ;— Com.eii v.

1. That the Clyde River Trustees were not entitled to take or acquire Jlver Cl5,de

' t * Trustees.

property except for the purpose of the works authorized by the statute ;

that they were precluded from taking partial possession of the ground

within the Parliamentary lines, and were bound to take the whole of it,

or none, except under the right of deviation provided by the Act. That,

therefore, the offer made by the trustees on the 26th May 1843, to take

part of the pursuer's ground only, was unwarranted and incompetent

under the Act.

2. That the offer made by the trustees on the 1st August 1843, for

the whole of the ground belonging to the pursuers, which was a regular

and formal offer, according to the construction of the Act, was a depar

ture from and abandonment of the previous offer of the 26th May, and

was, by itself, equivalent to the trustees acquiring and taking possession

of the property ; and that the offer thus made required no express ac

ceptance to render it final and binding on the trustees, the statute itself,

in such circumstances, accepting for the proprietor, and completing the

contract1 That the trustees were bound to have followed up this offer

by a valuation of the subjects by a jury, and were not entitled to have

the proceedings under it suspended and delayed, to the damage of the

pursuers ; because, under the statute, every offer must be express and

absolute, and there cannot be a contingent or conditional one ; and that

they, having failed to do so, the pursuers were entitled to make an ap

plication for a jury trial, and to have that trial immediately proceeded

with.

The trustees pleaded ;—

1. That, according to the sound construction of the Act, they were

entitled to acquire the portion of ground specified in the statutory notice

of the 26th May ; and that the pursuers had no right, either at common

law or under the statute, to compel them to purchase the whole of the

ground within the bounds of the Parliamentary plan.

2. That the offer in the letter of the 1st August was extrajudicial, and

formed no abandonment of the previous statutory notice ; and that the

pursuers having rejected it, they, the trustees, on the one hand, were

not bound to follow it up by an application to the Sheriff for a jury trial ;

nor were the pursuers, on the other, entitled to make such an applica

tion, because, 1. no statutory notice had been given by them under the

1 Rex v. Hungerford Market Company, (4 Barn, and Adolph. p. 827 ;)

Stone v. Commercial Railway Company, (1 Nicol and Hare's Railway Cases,

p. 315.)

3o
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No. 134. 94th section of the Act; and, 2. the ground had not been "taken or

J 6~1845 usec' " 'n ^e sense °f> 0T f°T tne Purposes of the Act.

Conneii v. The Lord Ordinary reported the case, accompanying his interlocutor

Truitee»yde w'tn tne subjoined note, which further explains the views and arguments

of the parties.*

* " Note.—This case, which is one of considerable importance, having, to i

certain extent, been previously before the Court, and it being the intention of the

parties, in whatever way it may be decided, to take the interlocutor to review, (for

which purpose the revised cases have been already printed,) the Lord Ordinary

has reported the cause without pronouncing any interlocutor ; but he has ex

plained, in the following note, the views which he entertains of the questions it

issue.

" In the suspension, the Lord Ordinary concurs in the view taken by the Court.

of the point which it presents for decision, when it was before their Lordships or.

the note of suspension and answers.

" Referring to the first conclusion of the process of declarator and reduction, it

will be seen that the leading and essential question which the action invokes, re

lates to the true character and effect of the offer of the 1st of August made by tit

defenders to the pursuers, and the rights thereby conferred on the parties respec

tively.

" The defenders, in their case, argue at some length that they ought to be as

soilzied from the whole conclusions of the declarator, because the pursuers cannc?

compel the trustees (defenders) to acquire the whole of their ground within the

Parliamentary line. It is not apparent how this bears on the conclusion of the

declarator. It seems to proceed on a misapprehension of the position there lakt-n

by the pursuers. The pursuers do not say that the statute gives them a powrr,

independent of any move on the part of the defenders, to force upon them tbe

purchase of the pursuers' property. They only say, first, in the suspension, tt»:

the defenders cannot take a part of that portion of their property to which the Art

applies, or at least cannot take a part manifestly insufficient to execute the im

provements specified in the Act ; and, second, in the declarator, that by making

the offer of 1st August, the defenders have bound themselves to take the whole

absolutely, and not contingently or conditionally ; and that, in the sense of the

Act, there has, by the said offer, been a taking of the pursuers' property soffidet;

to warrant the proceedings authorized by the 94th section. There is no abstntf

point raised, that, without any initiative by the defenders, they could be compel

to take either the whole or a part.

'• Then, upon the operation and effect of the offer of the 1st August, which i*

defenders chose to make, whereby they were proceeding active, (which the statote

entitles them to do, although it gives no power to the opposite party to romp!

them so to do,) the Lord Ordinary, as at present advised, is of opinion, that lott

ing to the prior correspondence of tlie parties, in which the defenders had beet

certiorated that no offer could be received except one under the statute—to tie

time at which the offer was made, being three days before the date when the pe

riod would have elapsed beyond which no offer could be made at all—to the terns*

of the offer itself, in which not a hint is given that it was to be received merely

as a proposal for a private or voluntary purchase, to be accepted or rejected as soro.

it must be held to be a statutory offer, which laid a proper foundation for tbe pro

ceedings made competent by the statute to follow thereon, and not an exlrapii-

cial offer, to be the basis of a private voluntary agreement only, and whui

fell to the ground, upon its terms not being out and out acceded to by tbe

pursuers.

" It is not thought that, in the difference between the terms of the offer of 1»I

August, and the preceding offer of 26th May 1843, there is any thing to create a
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Lord President.—There are two questions before us under this conjoined No. 134.

process. As to that under the suspension and interdict, I was formerly of opinion ~—"

Council v.

River Clyde

substantial distinction between them. There is nothing in the statute which im- ru* ee"'

plies (certainly there is no direct provision) that an offer, to be a statutory offer,

carrying with it the statutory consequences, must intimate expressly, that if there

shall for one calendar month be a failure to treat, or to agree, the pursuers will

fallow it up by an application to the Sheriff. According to the sound meaning of

the 94th section of the Act, such intimation or notice may or may not be neces

sary before, in any case, proceedings can be instituted before the Sheriff, and it

may be in the discretion of the pursuers to make their offer in a form which shall

combine with it a notice, and thereby—if a notice is in all cases requisite before

applying to the Sheriff—save the necessity of giving it separately ; but the Lord

Ordinary sees no provision in the statute, from which it can be inferred that

without such notice there cannot be an offer which will be perfectly binding upon

all parties to all the statutory effects.

" As little does there seem to be any thing in the defenders not having, prior to

tbe offer, or in the offer itself, abandoned the proceedings under the former one,

which can be considered as impressing upon it the character of a private offer,

whatever ground the existence of these proceedings might afford for raising a ques

tion with regard to the offer being so far conditional, that it was only to take effect

if the defenders were unsuccessful in maintaining the validity of the prior offer,

and other questions which it appears the defenders raised before the Sheriff.

" Still, if it could be soundly argued, that in the sense of the 94th section of

the Act, there was, notwithstanding the offer, no taking or using of any of the

lands or heritages of the pursuers by the defenders, so as to entitle either party to

avail themselves of the compulsitory machinery of the statute upon failing to settle

amicably, there might be room for the defenders' plea, that the offer not having

been accepted, the whole matter came to an end. But the Lord Ordinary cannot

ailopt that view of the meaning of the terms of the 94th section. He, on the

contrary, thinks, that according to a sound construction of them, (in arriving at

which the provisions of the Act generally must be attended to,) an offer by the

defenders, made under the statute for lands for the purposes of the Act, is a taking

in the sense of the 94th section, and is all that is necessary to give either party a

right to follow forth the proceedings thereby made competent. Indeed the defen

ders themselves do not say that their first offer did not operate to that effect. But,

in reference to it, there was no more any actual taking or use of the pursuers'

lands, by entering thereupon, than in reference to the second. No doubt, in tbe

first offer, there was added a notice, that if within one calendar month the pursuers

neglected or failed to treat, or did not agree, the defenders were to apply to the

Sheriff, under the 94th section. But it is plain, from the terms of that section,

that the taking of lands there mentioned is a thing which might precede any notice

in regard to proceedings before the Sheriff, in case of failure to treat or agree,

whatever might be the necessity for a notice preceding any application to the

Sheriff, which is an entirely different point, although the Lord Ordinary may re

mark in passing, that of the three cases specified in the section, it would seem to

be only in the two last that notice is requisite. But if the taking lands, in the

sense of the section, may precede notice, and is assumed to do so, it follows that

it cannot be the addition of the notice to the offer that makes a taking of lands in

the sense of the Act. If, therefore, by the first offer, the pursuers' lands were

taken, in the meaning of the Act, supposing the offer to have been in other respects

competent, it must have been by the offer alone, independent of the notice con

tained in it.

" But apart altogether from any argument to be founded on tbe first offer, the

Lord Ordinary is of opinion, that to constitute a taking of lands, in the sense of

the 94th section, no actual entry upon them is necessary, and that an offer made,

if it be an offer which is otherwise to be held to be one under the statute, amounts
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No. 134. that the note of suspension ought to be passed, and the interdict granted; and I

still remain of the same opinion.

to a statutory taking of the lands to which it refers, and therefore so far affords all

that is necessary to enable a party to whom it is made, to avail himself of the right*

and privileges conferred on him by the 94th section of the Act.

" But if this be the case, then, returning to the question of the character and

effect of the offer of 1st August, the Lord Ordinary thinks, that reversing the

position of the parties, and supposing it were the defenders who were maintaining

that it was to be held to be a statutory offer, which gave them a right to acquire

the pursuers' lands under the statute, and to follow out judicial proceedings insti

tuted by them for fixing the value, and was binding on the pursuers, so as to tie

up their hands from otherwise disposing of their property, it would be no easj

matter for the latter to show, that the offer was unavailing to produce any such

result, and that the defenders had, notwithstanding their having made it, lost the

time for acquiring the lands under the statute. It is apprehended, that were the

pursuers so pleading, their plea must have been rejected, and if so, then the same

fate must attend the plea here maintained by the defenders. If, by the offer of

1st August, the defenders put themselves in a position to proceed with the statu

tory valuation, had they desired to do so, and the pursuers in the position of being

bound to retain their property for the use of the trust, then the pursuers must

also have thereby acquired the right to enforce the statutory valuation. For it if

conceived to be a clear matter, that the statute in no shape countenances the ides

that the one party can remain free while the other is bound, or that, under the

94th section, the course of procedure there provided for compulsitory settlement

(when the defenders have once taken the step which requires to be taken within

the permitted period, to secure4to them the benefits of the Act) is open to the de

fenders only, and not equally so to the pursuers, each observing those requisites

as to the notices, &c, which, in each respective case, are, by the provisions of the

section, rendered necessary.

" If the defenders really meant that the offer of 1st August should have no

statutory operation, and be in no way available to them as such, they ought to

have put that beyond all doubt. Plainly, nothing could be easier than to ba»e

done so ; and it is difficult to imagine that, if it had been distinctly in their mind

at the time to leave all their absolute rights under the statute on the original

offer, the second would have been expressed as it is. It is far from apparent that,

in the proceedings before the Sheriff, in which the interlocutor of sist brought

under reduction was pronounced, the view of the offer now desired to be adopted

was brought forward by the defenders. The terms of the reservation in that in

terlocutor do not necessarily imply that it was. It may be otherwise explained, for

there was an objection to the want of due notice. And the terms of the inter

locutor otherways, rather suggest an opposite conclusion. They lead to the in

ference, that what the defenders then desired was to have the benefit of both the

first and second offer alternatively, as statutory offers made within the appointed

time, and under which tbey would have right to acquire either a part of the pur

suers' property, (the preferred alternative,) or failing that, the whole.

" Assuming the suspension to be decided against the trustees, (the defenders in

the declarator,) and the first offer to be thereby found not to have been competent

under the statute, and so put out of the way, and holding the second offer to be i

statutory offer, which the defenders were entitled—notwithstanding its non-ac

ceptance by the pursuers —to follow up by an application to the Sheriff, and which

the pursuers were also entitled to follow up by such application, either with or

without further previous notice, then it would be unnecessary to the disposal

of the substantial interests of the parties, to determine a point raised by the con

clusions of the declarator, viz. whether it was competent to make the offer of 1st

August as a conditional or contingent offer, only to come into operation if the

prior offer was decided to be not within the statute, or whether the offer of Ai
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The question raised under the action of declarator is a difficult one ; it is, whe- No. 134.

tber, in consequence of the letter of the 1st August, the parties who refused to

l a- • . • • • i j • ■ a. ■ L l r I ■ Juno 6> 18*5-

accept the oner contained in it were entitled to insist on having the value or their fjonne|| v.

property ascertained by the verdict of a jury ? Now I must own, that I had at River Clyde

first great doubt, whether the proceeding on the part of the trustees warranted the

turners of the property in applying for a jury-trial ; and I was struck with the

terms of the letter, which contains no wanting, of an intention on the part of the

trustees to have recourse to a jury. But on further consideration, and seeing that

the statute requires no particular form of communication, 1 think we must look to

and compare the two instruments of May and August, and see if there is any sub

stantia] difference between them ; for as the first is admitted to be a formal offer

in terms of the statute, if there is no such difference, the second must be held to

possess the same character. Now it is to be observed, that both offers are by the

same person iu his official character, and addressed to the owners in the same

formal terms and phraseology ; for I can find no variation between the two till I

come to the closing words ; and then, to be sure, the second letter omits the cer-

'ioration of the intention of the trustees to apply for a jury-trial, in the event of

tbeir offer being refused. The question, then, just seems to be, whether, as there

is nothing in the statute requiring a formal notice, in particular prescribed terms*

of an intention to take and use property under the Act, when every thing is set

forth in terms of the statute with regard to the whole laud in the one letter, and

the same expressions are employed in the other with regard to part of it, any sub

stantial distinction can be drawn between the two ? And, therefore, whether a

sufficient notice under the statute was not given in both ? If both the letters con

tain a proper statutory notice, it cannot be doubted that the pursuers have a right

under the statute to apply for a valuation by a jury ; for both parties, the trustees

and the owners of property, are placed in the same situation as to this matter by

it, after a proper notice has been given. It is said by the trustees, that the offer

of the 1st August was a mere private and extrajudicial tender, by which they are

not bound ; but to decide upon that, we must look at the true purpose of the

put superseded the prior offer. There would be enough to decide the case sub

stantially against the defenders, by the adjudication of the first-mentioned ques

tion. For, settiog aside the first offer as out of the case, it plainly then becomes

unnecessary to say, whether the defenders could justly maintain that they might

competently make a conditional and contingent offer, and that the second offer, if

* statutory offer, was of that character, leaving them still a right to try the vali

dity of the first offer, and only coming into full operation if that point should he

decided against them, seeing that that point being ex hypothesi so decided, the

sole question left is, whether the second offer was a statutory offer at all in the

sense contended for by the pursuers, or only an extrajudicial private offer in the

sense contended for by the defenders.

" Upon this matter, which, although raised by the declarator, would, on the

above assumption, be superseded, the Lord Ordinary shall only say that the incli

nation of his opinion is in favour of the pursuers, and generally upon the grounds

"ated by them in tbeir revised case.

" There are other subordinate points in the cause, with regard to the notice by
■which it is alleged by the defenders that the application of the pursuers to the

Sheriff ought to have been preceded, and the mode in which the reductive con

tusions of the declarator may require to be dealt with, which seem to require no

remark."
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Trustees.

No. 1 34. letter. The trustees first tried to get a portion of the subjects, but were prevented

by the interdict ; and then, seeing that the three years were running out, they apply

Connei'i v " ^or tne wn0'e- Now, what was the refusal of this offer ? I thiuk it waB only a

River Clyde rejection of the sum offered—a refusal of the price tendered, bat accompanied by

a statement on the part of the pursuers, that they were ready to have their claims

settled by a jury in terms of the Act.

The question, then, is just this, whether there is any real and substantial differ

ence between the offers of the 26th May and the 1st August, allowing that there

is a certioration of the trustees' intention of going before a jury, in the event of

the pursuers refusing the price tendered in the one, but not in the other ? I think

that there is not ; and therefore, on the whole, I am of opinion that we cannot

resist the conclusions of this action. I concur with the opinions expressed in the

note of the Lord Ordinary, though not entirely, for I do not go on the idea of t

constructive possession having been taken by the trustees.

Lord Mackenzie.—I concur. There are two questions in this case; and a

to the first, I am quite clear that the first offer by the trustees was not a valid

one in terms of the statute. I have not changed the opinion which I had wher.

the question was formerly before us on the note of suspension ; I adhere to thai

opinion, and therefore think that the interdict should be made perpetual.

The second question is certainly attended with more difficulty ; it relates to the

nature and effect of the second offer made by the trustees. Upon the whole, I an

inclined to thiuk that offer was a good one under the statute. There are two

objections to it, which are quite distinct, though they have been mingled together

in the discussion. The first is, that the second offer was not a sufficient one, be

cause there can be no requisition for a jury-trial unless the trustees are in actual

possession. I thoroughly reject that construction of the statute, because it lands

it in a preposterous absurdity ; we are asked to say that no possession can be taken

till after the jury-trial is over and the price paid ; and are also called upon, at ibf

same time, to say that there can be no trial till after possession has been taken.

We are just called upon to say, that of two things each must be done before tie

other.

The second, and chief objection, however, is more deserving of consideratiw-

It is, not that actual possession is necessary to give a right to go before a jury.

but that a regular notice of an intention to take is, by the statute, necessary »

create that right ; and that the second offer was not an intimation that the inn-

tees meant to take the subjects under the statute. But, giving a fair constructis"

to the statute, I think that there was a requisition under it—that a proper notice

was given. It is material to observe, that there is no particular form prescribed

by the Act, in which the notice is to be expressed ; and, therefore, provided that

an offer is made, which is understood between the parties as an intimation of .i

intention to take, I can't think that the statutory notice has not been given. Afri

it seems clear that such was the understanding of the parties here. Tbe letter

of the 1st August begins with a statement, that the offer is made under tbe sta

tute, and in terms thereof. This could mean nothing else than a notice of an in

tention to take the lands and use them under the statute. Then, when the other

party rejected the offer, they certainly understood it to be so ; for they said, " re

reject the price you have offered us, but we will go to a jury to fix that which

ought to be paid." If the trustees, on the other hand, did not think they bad
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m»de a formal statutory offer, why, when they got this answer, did they not say, No. 1 34.

—" there is some mistake here, we made you no offer under the statute—it was "

merely a private and voluntary one." But they never said any thing of the kind ; c„nneil v.

on ihe contrary, they applied to the Sheriff to put off the trial which had been River Clyde

isked for by the pursuers, evidently assuming that it was quite competent under rus ees'

the statute. And then the offer was made just three days before the expiry of the

three years, when the trustees' power to compel proprietors to sell, and to fix the

price by jury trial, was just about to cease. Can it be doubted, then, that this

was intended as any thing else than an offer and notice under the statute, by which

their right might be still preserved ?

Lord Fullerton.—The declarator truly raises a question which, I think, we

mast take up first, because the decision of it may entirely supersede the consider

ation of the other, arising under the suspension. For, if the offer of the 1st Au

gust is to be held, as the pursuers of the declarator maintain, a binding statutory offer

by the defenders for the whole ground, it becomes quite immaterial to require a

deliverance, whether it was competent for the defenders to acquire a part ouly of

the ground by the force of the statute.

But the decision in the declarator must depend on the true legal construction

of the proposal made by the defenders on the 1st August. If that is to be held,

in the sense of the statute, " as a taking of the ground," then it follows, that the

pnrsoers were entitled to give the notice, and to have the price of the ground so

taken fixed by a jury.

On this question, I am bound, after what has been said, to express my opinion

with great diffidence ; but still I must say, that I am not satisfied that the offer of

the 1st August can receive the construction maintained by the pursuers.

Not that I am disposed to adopt the argument of the defenders, when they

maintain that there can be no taking of the ground without actual possession. I

think it clear that that construction is untenable. By the loth section, for In

stance, it is provided, that the trustees must take the ground within three years,

stherwise they lose the right of acquiring it withoat the consent of the proprie

tor. Now, I think it impossible to construe this clause of the Act, so as to bar

he right of the trustees under the statute, unless they actually enter into posses

sion during the three years. " Taking," as I understand it, means the exercise of

the option held out by the statute ; intimated, clearly and unequivocally, to the

proprietor.

In substance, the statute enacts, that the trustees may acquire the lands speci

fied in the schedule and plan at a price to be fixed by the trustees ; or, if they

cannot agree, to be fixed by a jury. I consider this as truly a tender of these lands

to tbe trustees, through the medium of the statute, on the terms there men

tioned.

If the trustees accept that tender, by intimating unequivocally that they do so

to the proprietors, it appears to me that the tender and acceptance completes the

transaction ; and it is in this view that I think that the intimation so made by the

trustees constitutes a taking of the lands, which, in the case of non-agreement as

to the price, enables either them or the proprietor to give the requisite notice for

having the price ascertained by a jury.

But then the question arises here, was the letter of the 1st August an unequi

vocal and absolute acceptance of the lands on the terms held out by the statute ?
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No. 1 34. No doubt, it is described as being made in virtue of the statute. But for the rta-

tute, the trustees bad no right to acquire at all. But is it an adoption of the terms

June 6, 1845. . ... .- , . . _ ,_.. . . ¥ , . . ,
Council v. °' acquisition specified in the statute i 1 his is what 1 doubt. J t was but a pro-

River Clyde posal to take the lands at a certain price, which in the ordinary use of language

neither expresses nor implies any consent to take the lands, unless the specified

price is accepted as the equivalent. It amounts to this—" we propose to lib

the lands if we get them at that price, but no otherwise." Now, I have great

difficulty in holding that this is a taking of the lands—I mean, such an unequivo

cal acceptance by the trustees of the tender made by the force of the statute, as

to complete the transaction between the seller and purchaser, and to enable ibe

former to give the notices for fixing the price through the means of a jory. It

rather appears to me that, if the proprietor rejects the price, the proposal falli

to the ground, and cannot be founded on by the proprietor for any other par-

pose.

Jn this particular, the letter in question differs most essentially from the previ

ous letter—that proposing to take a part of the lands. In the latter, there ianot

only the proposal to take at a certain price, but an intimation, that if the price is

not accepted, it shall be fixed by a jury. That was clearly an absolute taking, ii

terms of the statute.—" We take the lands at the price mentioned, and, if yon do

not accept that price, we take them at the price which shall be fixed by the jury.'

That would have been clearly effectual, bad it not been exposed to the other ob

jections, that it applied only to a part of the lands. But, in the letter of August,

• the essential alternative is omitted. There is nothing but a proposal to take it

the specified price, and not otherwise.

It is but a conditional proposal, which seems to me to have no legal effect what

ever, independently of the condition attached to it ; and, therefore, must be held

to expire on the non-acceptance of the condition.

On these grounds I rather think that the pursuers are not entitled to decreet

on the declarator ; and, on this view, it would be necessary to take up the quev

tion raised in the suspension.. On that point it is unnecessary for me to sjv

more, than that I remain of the opinion expressed when the point was formerly

before us.

According to the view of the statute already expressed, it appears to me to im

port a tender to the trustees of certain portions of land particularly described;

and I do not think that this can, in sound construction, be held to imply a right

to take, not the whole subject tendered, but any particular fragment of it, which

may happen to suit the purchasers.

Lord Jeffrey.—On the whole, I concur in the opinions first delivered, though

not without the difficulty felt by Lord Fullerton, but yet with less feeling of its

weight.

As to the first point, I shall not go into it. My former impression with regard

to it has been confirmed, and I have no difficulty upon it.

But, on the other point, I have had great difficulty—a difficulty which has

arisen from the ambiguity of the Act, for I have never seen a more obscure, ambi

guous, and defective statute. I quite agree, however, with your Lordships, as to the

proper meaning of the words " taken or used;" and I think the difficulty woild

be removed by reading, instead of them, the words " to be taken or used," by the
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substitution of the future for the past or present tense, which at once explains No. 134.

their true meaning.

There are, I think, three cases stated in the Act, in which parties may go to a Connel'l t

jury. There is, first, where the parties have begun to treat about taking lands, River Clyde

but cannot agree as to the price to be paid for them. In that case either of them iru,,eeB-

is entitled to go before a jury at once, to have it fixed, without a previous notice

of such an intention, a month before. The second case is, where proprietors, on

a requisition by the trustees, fail or refuse to come to an agreement within a

month. Another third is the converse of that :— Where the trustees refuse or fail

to treat or agree with the proprietors for a month after notice given by them. In

both of these last two cases, the parties are respectively empowered to apply for a

jury-trial at the termination of the month.

Now, I think the present case falls under the first class of these cases, that

where the parties have begun to treat, but cannot agree as to the price, and in

which they are respectively entitled to go at once to a jury, without any previous

notice. There was here a taking of the lands, in the sense of the statute, inas

much as there was an intimation on the part of the trustees that they would be

aken and used at a certain price. That price was refused, and the parties were,

therefore, in the situation of having begun to treat, but not being able to agree ;

md, consequently, there was no necessity here for a notice, either by the trustees

■ the pursuers, of an intention to apply for a jury-trial a month before the appli-

ation was made—a necessity which exists only in the other two classes.

It is not necessary, then, in such a case as this, that there should be a formal

equisition by the trustees ; it is sufficient that there is an offer to treat under the

tatnte, and the parties here were in actual treaty under it. The offer of 1st Au-

nst was made with reference to the statute, and " in terms thereof," but the price

ndered was refused by the pursuers, and the parties were thus just placed in the

nt situation provided for by the Act, of having commenced to treat under it, but

eing unable to agree as to the price. I think that, looking at the terms of the

fcr itself, and the circumstances under which it was made, just on the spur of

ie moment, only three days before the compulsory powers of the trustees were

> expire, it cannot be doubted that it was an offer, a beginning to treat under the

atute ; and that therefore, as there has been a failure to agree as to the price,

>>■ proprietors are entitled to their statutory remedy, to have the price fixed now

y the verdict of a jury.

The Court pronounced the following interlocutor :—" In the suspension,

sustain the reasons of suspension, and declare the interdict perpetual ; in

the declarator, find, decern, and declare, in terms of the declaratory con

clusions of the libel ; and, in respect the pursuers pass from the conclu

sions for damages, find it unnecessary to pronounce any further finding in

the conjoined processes, and decern : Find the suspenders and pursuers

entitled to expenses."

Andrew How den, W.S.—S. Campbell, W.S Agents.
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No. 135.

June 6, IH45.

2d Division.

Williamson v.

Taylor.

Ficken t.

Thomson.

B. Williamson, Pursuer.—Monro.

J. M. Taylor, Defender R. Bell—B. R. Bell.

Process—Proof-—Compromise.—Where a correspondence and other

papers which had passed between the agents in a cause, in reference to

an extrajudicial settlement not carried into effect, bad been printed as an

appendix,

The Court ordered them to be withdrawn.

Andrew Dun, W.S Bills and Cuthbertson, W.S.—Agents.

No. 136. James Fisken and Company, Appellants.—Sol.-Gen. Anderson.

William Thomson (John S. Robb and Co.'s Trustee) and Others,

Respondents.—Buchanan—Inglis.

Bankruptcy—Stat. 2 and 3 Vict. c. 41, §§ 21 and 81 A sequestrated bank

rupt, while still undischarged, recommenced business, and was sequestrated > v-

cond time,—Held that the creditors in the first sequestration were entitled to cilia

under the second, and be ranked pari passu with the creditors in it.

June 7, 1845. The firm of Webster and Robb, merchants in Greenock, became

1st Division, bankrupt, and was sequestrated in March 1842, the sequestration inclu-

Biii-Chamber ding both the company and the individual partners. James GourlK

was appointed trustee on the sequestrated estate; the sequestration i*

a still subsisting one, and neither of the partners hare received their dis

charge.

In August 1842, Robb again commenced business in Greenock, in

the same premises as had formerly been occupied by Webster and Robb,

under the firm of John S. Robb and Company ; but, in fact, there w»

no partner in the concern. Fisher and Company furnished goods to him.

in the belief, as they alleged, that he actually had a solvent and respon

sible partner; but, in June 1843, the firm of Robb and Company, and

Robb himself, as the only known partner of it, was sequestrated at ihtn

instance, and William Thomson appointed trustee on the sequestrated

estate. Previous to this sequestration, Robb had disposed of his wbo.e

stock, and taken bills for the price ; and the proceeds of these bills formed

the sequestrated estate.
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Certain creditors of Webster and Ilobb lodged claims under this No. 136.

second sequestration, and among these James Gourlay, who, however, T~7o45

did not claim in the character of trustee in the first sequestration. These Fi»ken ▼.

claims were sustained by Thomson, the trustee, and the claimants Thom*on«

included in the list of creditors entitled to draw dividends from the

estate.

Fisher and Company appealed against this deliverance of the trustee

to the Sheriff ; but he confirmed it, without however assigning any rea

sons for his judgment.

Fisher and Company then appealed to the Court of Session, when an

interlocutor was pronounced, in January 1845, remitting to the Sheriff

to reconsider the cause, and to assign the reasons of his deliverance.

The following interlocutor was accordingly pronounced, in terms of

this order :— %

" The Sheriff-substitute having, in obedience to the remit of the

Court of Session dated the 15th ultimo, reconsidered the case, and hav

ing heard parties' agents further at the appellant's desire, on 25th ultimo,

now subjoins, in addition to what is contained in the note appended to

his interlocutor of 18th June last, the following reasons in support of the

deliverance of 23d September :—

" First, The sequestration of the company of J. S. Robb and Com

pany, when, in point of fact, there was no real partnership, and no trader

under the firm but J. S. Robb, must be held as a sequestration of that

individual as a sole trader. But Robb, as a partner of Webster and

Robb, was an undischarged bankrupt under the existing sequestration of

that firm and of the individual partners.

" Second, It has not yet been decided that a sequestration against a

party in Robb's circumstances is null, although Professor Bell, in his

Commentaries, 5th Edition, Vol. II. p. 478, states that, by the law of

England, a second commission of bankruptcy pending a first is null, but

on grounds which, at the time of his writing, did not exist in the bank

rupt law of Scotland. By the recent sequestration statute, however,

such an approximation towards the law of England, as to subsequent

acquisitions by an undischarged bankrupt, has been enacted, as would

appear to justify, and perhaps to require, the extension to Scotland of

the English principle of nullity.

'« Third, That principle not having been yet fixed, so far as known to

the Sheriff-substitute, by decision or enactment, and Professor Bell

having laid it down in his work that a second sequestration was compe

tent, and that all the creditors of the bankrupt, both old and new, were

entitled to be ranked, according to certain rules which he specifies, there

did not, in the face of such authority, with which the trustee's deliver

ance appealed from is conformable, appear to be valid legal grounds for

doing otherwise than confirming the trustee's deliverance. The Sheriff-

substitute cannot reckon the assumption by the bankrupt of a firm with-
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ThuiDbOD.

No. 136. out partners as making his case different from what it would have been

t TTc.= had he traded in his own individual name."
June 7, 1845. ,

Fisken ». The appellants pleaded, that the creditors in the first sequestration

were not entitled to be ranked under the second, and so to carry off from

the creditors in the second, the property which had been furnished to tie

bankrupt by them : that although, by the 81st section of the Bankrupt

statute, all property acquired by a bankrupt subsequent to the date of

his sequestration, and before his discharge, vested in the trustee, tlie

property included in Robb's second sequestration, which had been acqui

red by him subsequent to his first bankruptcy, could be appropriated to

the creditors under the latter, only by the trustee appearing, and claim

ing for them in his official character, which had not been done by Gour-

lay in this case : that by the same section of the statute, there is a re

servation of the rights of parties from whom property shall have been

acquired by the bankrupt after his sequestration, intimation being requi

red thereby to be given them of the claims of the trustee ; but that here

no such intimation had been given.

The respondents pleaded, that whatever objection there might have

been to the second sequestration, it was now beyond challenge, under

the 21st section of the statute ; that, as by the 81st section, all property

acquired by the bankrupt betwixt his sequestration and his discbarge

vests in the trustee ipsojure, for the purposes of the Act, from the date

of the acquisition, this was in effect just a sequestration as at that date;

and that the creditors in the original sequestration were, therefore, en

titled to claim and be ranked pan passu along with the new creditors on

the property falling under the second sequestration.

Lord Jeffrey It may perhaps be doubted whether, under the 8ht sect*'

of the Act, the second sequestration was competent, but it is unnecessary to de

cide that, as it is admitted to be a valid one by both parties. Upon the merits'-

the case, I think we should adhere to the deliverance of the Sheriff.

Lord President.—The 81st section of the Act vests every thing n thetro-

tee, for the behoof of the creditors, which is acquired by the bankrupt between bis

sequestration and his discharge; and, therefore, I think there is no doubt that tlr

creditors are entitled to be ranked upon those acquisitions, although there nu;

have been a second sequestration awarded against the bankrupt.

Lord Mackenzie concurred.

Lord Follerton also concurred, hut doubted whether there was any groonJ

for holding a second sequestration incompetent during the subsistence of the &V-

The appeal was accordingly dismissed.

Thomas SrROT, W.S.—Jobs Culleh, W.S.—Agent*.
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Walter Baine and Others, (Lang's Trustees,) Pursuers.— No. 137.

G. G. Bell—J. Wood. , TTQiK
June 8, 1845.

Robert Craig, Defender.—J. Donaldson. Baine y. Cr»ig.

Mrs Margaret Lyon or Sinclair, Defender Cowan.

Mrs Jean Hastie or Pratt, Defender.—Penney.

Fee or Liferent—Substitution—Settlement.— 1. Terms of a conveyance of he

ritable subjects by a husband to himself and his wife, and their heirs, under which

held, that after the death of the husband the wife had a fee in one-half of the

subjects, with a power of disposal. 2. Held that a substitution, in a deed con

veying certain heritable subjects, was effectually altered by the institute's general

trust-disposition and settlement, which did not specially mention these subjects.

On 16th July 1784, James Lang and his wife executed a mutual dis- June 8,* 1845.

position in the following terms :—" Considering that we have been mar- 2d Division.

fied for some time, and have not as yet been blest with any children, and Lord Caning.

Wing resolved to settle and provide the heritable and moveable subjects * ' r.

belonging to either of us, so as to prevent all debates and disputes there-

inent amongst our friends and relations, in the event of our having no

children, at the decease of the longest liver of us two : Therefore, and

for the love, favour, and affection which we mutually bear and have to

each other, and other good causes and considerations us moving, witt ye

m the said spouses, with the special advice and consent of each other, to

)ave assigned and disponed, lykeas we by these presents, with and under

:|e reservation, burdens, and conditions underwritten, assign and dispone

o and in favours of us the said spouses, and longest liver of us two in

iferent, for the longest liver's liferent use allenarly, and to the child or

Aildren to be procreated betwixt us in fee ; whom failing, to our own

learest heirs and assignees equally betwixt them, all and sundry goods,"

5ic—(Here followed a specification of the moveable estate.) " And,

moreover, I the said James Lang, by these presents, and with and under

'he reservations, burdens, and conditions underwritten, give, grant, and

dispone to and in favour of myself and of the said Isobell Craig, my

spouse, and longest liver of us two in liferent, and to the child or children

to be procreate betwixt us in fee ; whom failing, to our own nearest heirs

and assignees equally betwixt them, heritably and irredeemably, all and

sundry lands, heritages, tenements, tacks, steadings, rooms, and other

Writable subjects, which shall be pertaining and belonging to me, the

•aid James Lang, at the time of the decease of the longest liver of us the

saidspouses ; and particularly," &c—(Here followed the conveyance of

Decided 7th March.
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No. 137. a particular tenement.) " Declaring always, as it is hereby expressly

J g provided and declared, that the longest liver of us, the said spouses, shall

Maine v. Craig, be bound and obliged to pay the whole just and lawful debts that shall be

resting and owing by the first deceaser of us two, with the first deceased

funeral charges, and sick-bed expenses : As also, reserving power to us,

the said spouses, at any time during our joint lifetimes, either to sell and

dispose of the subjects generally and specially before conveyed, or other-

wise to burden and affect the same, as we shall think proper, and to re

voke and annul these presents in whole or in part, as we shall see cause;

and likewise, reserving power to each of us, the said spouses, at any time

during our lifetime, in the event there are no children procreate of oar

said marriage, to convey and make over the subjects generally and spe

cially above disponed to our heirs, as said is, to any one or. more of our

said relations we shall think proper to convey the same to, by a writing

under either of our hands."

On 7th April 1807, James Lang executed a disposition, which recited

the above mutual disposition, and proceeded as follows :—" Considering

that, since the executing of the said mutual disposition, I have acquired

right to that tenement of land, erected and built upon that piece of garden

ground underwritten, and it being reasonable I should convey the same

in terms of the said mutual disposition ; therefore I hereby give, grant,

and dispone to, and in favours of myself, and of the said Isobell Craigj

my spouse, and longest liver of us two in liferent, and to our own nearH

heirs and assignees in fee, heritably and irredeemably, with and under

conditions and provisions mentioned in the said mutual disposition,

and Haill," &c. (Here followed a description of the tenement.) "Aid

lastly, Considering that there being no issue of the marriage betwixt rx

and my said spouse, and being now resolved to settle and dispose of aj

just and equal half of the heritable and movable subjects that shall!*

pertaining and belonging to me at the time of my death, as specially pro

vided for by the before-recited mutual disposition and conveyance,^

fore witt ye me, for the love, favour, and affection which I have and bet'

to my nephew, Thomas Lang, only surviving child procreated of tie

marriage betwixt the deceased Thomas Lang, shipmaster in Port-GIa*-

gow, my brother-german, and Mary Lewis, spouses, and the persoa

after named and designed, and for other good and weighty causes w

moving, to have assigned and disponed, as I by these presents, with and

under the several conditions, provisions, and reservation underwritten,

assign and dispone to and in favour of the said Thomas Lang, and tie

heirs of his body lawfully begotten ; whom failing, John M'Xanght,"

&c, the just and equal half of the movable property. He then conveyed

to his nephew, Thomas Lang, and the same series of substitutes, "tH

one just and equal half of all and sundry lands, heritages, tenement*

tacks, steadings, rooms, possessions, and other heritable subjects, whia|

shall be pertaining and belonging to me at the decease of the longest li :
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of me and my said spouse ; and in particular, All and Ilaill the just and No. 137.

equal half pro indiviso of all and whole the aforesaid tenement of land, ,
. . » , ... , June 8» 1845.

consisting of two square storeys and garrets, acquired by me from the Baine v. Craig.

said Angus Kerr, bounded and described in manner particularly above

mentioned; as also, my just and equal half, pro indiviso, of All and

Whole the aforesaid other tenement of land," &c.

James Lang died in 1805, survived by his wife, and also by his nephew,

Thomas Lang. Mrs Lang took infeftment in the liferent of the whole,

and in the fee of the half of the tenement particularly conveyed in the

mutual disposition of 1784. In 1810, she executed a disposition and set

tlement, by which, on the narrative, that by the disposition of 1784, " the

ost and equal one-half of the whole heritable and movable, real and per-

onal, means and estates, in the event of no issue being of our marriage,

fas assigned, disponed, and conveyed to me the said Isobel Craig, the

ther half being conveyed to my said husband,"—she conveyed to her

usband's nephew, Thomas Lang, and his heirs and executors whomso-

fer, the whole of her movable property ; and she further disponed to

mi, and the heirs of his body lawfully begotten, whom failing, to a cer-

in series of substitutes, the pro indiviso half of each of the two tene-

ents disponed by her husband.

Thomas Lang survived Mrs Lang, and died, leaving a general trust-

sposition and settlement in which they were not specially mentioned.

he trustees under his settlement, with the view of making up their title to

e tenements in question, raised the present action of constitution, calling

defenders the whole parties interested in the several deeds of James

wg and his wife.

Robert Craig, the heir-at-law of Mrs Lang, lodged defences, pleading,

it under the deeds of 1784 and 1807, no right of fee was conveyed to

s Lang, the whole fee being retained by the husband during his life,

1 therefore it was not in her power to convey to Thomas Lang. Fail-

. children, there was a destination of a pro indiviso half to the wife's

ire, and in that character the defender was entitled to succeed as heir

provision to James Lang.

Mrs Sinclair, the heir both of James and of Thomas Lang, and one of

substitutes in James Lang's deed of 1 803, lodged defences, and pleaded,

t as regarded one-half of the subjects, the substitution in the deed of

)3 was not effectually evacuated by the general disposition in trust

cuted by Thomas Lang. As regarded the other half, she concurred

Craig's argument, that Mrs Lang had no fee or power of disposal,

contended that she was entitled to this half, as James Lang's heir-

iaw.

^Irs Pratt, one of the substitutes in Mrs Lang's settlement, pleaded

t the fee of one-half of the subjects was effectually vested in Mrs

og, but that she and the other substitutes were entitled to it by virtue

he substitution to Thomas Lang, which remained legally effectual.
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No. 137. The Lord Ordinary repelled the defences, and decerned in terms of

t TTo^ the libel.*
Jane 8, 1845.

Baioe v. Craig.

* " Note.—The deceased Mr Lang, who died in 1848, by his genera] disposi

tion, conveyed, in the most ample terms, to the pursuers, all and sundry lands and

heritages of every description that he should be possessed of at the time of bii

death.

" The two properties libelled on, which both belonged originally to Jams

Lang, the uncle of the truster, had been possessed by the latter without quertiffl

for twenty-five years prior to his death. The titles on which he so possessed

were derived, 1st, from the mutual settlement of James Lang and his wifeis

1784 ; 2dly, from the settlement of James Lang himself (as to the second pro

perty) in 1803 ; and, 3dly, from the settlement of James Lang's widow in faroo

of Thomas Lang in 1810, after her husband's death, which are narrated with ial-

ficient accuracy in the summons, and besides, the deeds are separately print«i.

The Lord Ordinary is of opinion, on the following grounds, that the claim of Mt

Lang and his disponees on the subjects libelled on is indisputable :—

" 1. Although some argument was raised as to the technical character of r*

right belonging to James Lang and his wife after the execution of the mutaal set

tlement in 1784, and although some discussion took place at the bar as to tl*

point, in whom the right of fee to the subjects in dispute vested after the exer

tion of that deed, the Lord Ordinary views that technical question as of little conse

quence in the present case. The subjects libelled on belonged undoubtedly, priot

to the settlement, to James Lang ; it is probable that the fee, even after the setup

ment, would have been held to remain with James Lang during his life in a qo**

tion with creditors. But when James Lang and his wife executed a mutual i

mcnt, containing a destination by the husband of the whole heritages at the

of his death, to and in favour of themselves and the longest liver of them two i

liferent, and to their own nearest heirs and assignees equally betwixt them,

tably and irredeemably, and when this deed contained first a reservation to tb

selves jointly to alter the settlement, and next a reservation to each of then,!

any time during their life, ' to convey and make over the subjects generally <

specially above disponed to our heirs, to any one or more of our said relation*

shall think proper to convey the same to by writing under either of our

that settlement could not be defeated gratuitously even during the husband's !i

nor could the ample power of disposal of her own half be recalled by the hs^ii

if the subjects were not onerously burdened or alienated by him. In point of i

he never attempted to do so.

" 2. Looking to the terms and purpose of the destination and settlement, HJ

rather thought that these imported a right of liferent over one-half of the heritl

to the wife, if she survived her husband, and a right of fee to her in the other t

on the same event. The conveyance was not limited to her liferent use allenuiyj

and when the half was given to her heirs and assignees, it implied a power tot

her own assignees, which is of itself tantamount to a right of fee. In that c

her ' heirs and assignees' substituted to her, in the half of the property, would 1

to be viewed as mere conditional institutes, intended to take effect if she

ceased her husband, but leaving the property at her absolute disposal if she I

vived him, so as to vest the fee of her half during her life.

" 3. Independent of the vesting of the fee, the special power reserved W ■-

wife to name her own heirs, which she was entitled to exercise during her bnC

band's life, would, of itself, validate her conveyance of the fee of her half toTh

Lang. It is said that, from the peculiar terms of the faculty, she bad only a poMK

of selecting any one or more of her own relations in her disposal of the fee,*

that Thomas Lang was not a relation of hers, but of her husband's ; but thisi

a strained and unsound construction of the reservation, inconsistent with the |

bable meaning of the parties. The destination of the wife's half was to ber f

e3
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The defenders reclaimed. No. 137.

Lord Justice-Clerk.—I do not think that it is necessary to enter upon the June 8' 184r'-

Balne v. Craig,

legal construction of the terms in the dispositive clauses of the deeds of 1784 and

1803 in the abstract, in reference to the point whether they constitute a fee in

tbe wife, or in the wife's heirs, or in the husband, as to the half of the pro

perties which the husband did not himself subsequently dispose of; not, how

ever, on tbe grounds on which the Lord Ordinary holds tbe determination of

that question to be immaterial in the present case. For if the deed is not chal

lengeable by creditors of the husband, and did convey a fee of one-half of these

properties to tbe wife, and was irrevocable and delivered, then her right or that

of her heirs under the deed would be exactly the same, and must be decided

on the same rules as to the construction of the deed itself, whether the ques

tion occurred between her disponee and the creditors or the heirs of the hus

band. Neither in like manner, if the deed once took effect at all, is it, in

the question of construction, of the importance (as I conceive) which the Lord

Ordinary thinks it is, that the husband could not have defeated the right.

That would apply equally, although the right of the wife was one of liferent

alone. And if the deed was onerous, and had taken effect during his lifetime,

I am not prepared to admit, as the Lord Ordinary seems to hold, that the right

of the wife could have been defeated by an onerous sale. But these points do

not arise in tbe present case, and I only make these remarks to save my own

opinion. I think we must have been driven by the pleas of the parties, and the

nature of the action, to decide on the effect of the dispositive clauses in the abstract,

as they are contained in these deeds, in giving a fee to the wife, or to the wife's

heirs, or leaving it wholly in the husband, if there had not been another clause of

the most direct bearing on the question raised by this action—I mean the right

expressly given to the wife to dispose of one-half of the property, to the extent of

benefiting tbe relations referred to. The summons expressly sets forth the wife's

power to settle and convey one-half of the property to the truster, Thomas Lang,

and assignees without limitation, and the power to select her heir among her rela

tions did not limit her right to assign de prsesenti to any third party, if she chose

to exercise that right. In fact, the import of the clause, in its sound and true

meaning, was just a reservation to the wife to divide her half among such of her

relations as she thought fit—and the term ' relations ' included Thomas Lang, who

ivas a relation by blood of her husband, and of hers by nihility—and so fell within

:he class specified in the reservation. But even that view of the title will be super-

luous, if the fee of the half in dispute vested in the widow upon her survivance of

ier husband.

" 4. Thomas Lang's right as to the half of the premises destined to him by

James Lang himself, is too clear for dispute. James's destination to Thomas, as

lis primary disponee, is special and unquestionable. He snrvived the disponer,

ind took infeftment. His feudal title to that half, therefore, is complete. No

louht tbere was a substitution in the disposition, but Thomas evacuated that sub

stitution by his general disposition and settlement in favour of the pursuers. The

jfficacy of that mode of discharging a simple destination, not fortified by any pro-

libitory clause, was settled by the decision both of this Court and of the House of

Lords, in the case of Leitch, in a manner not now to be questioned. (See 3

Wilson and Shaw, 366)."

3 H
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No. 137. and the right acquired by her deed of conveyance to Thomas Lang, and bencr

maintains that the heir of Mrs Lang must make up titles to complete the convey-

Baine v Craig, ance to Thomas, on which no title was expede, and Mrs Lang's title, so far as hen

was incomplete ; and the same ground of action is also a direct answer, if in law

well founded, to the plea of the husband's heir—viz. that the fee was in him ;

for if the power of disposal was validly exercised, then the husband's heir has as

case*

Now, by the deed 1784, there is an express power to each of the sponses, if

there are no children, to make over the subjects generally and specially dispontd

to our heirs, as said is, (clearly including the heritable property,) to any one or

more of our said relations we shall think proper to convey the same to. It roav

be a very nice question, whether this does or does not import that the wife had i

right of fee. I need not give an opinion on that point. The clause, at all event*.

gives an undoubted power of disposal to a certain extent. That is clear. If tb«

wife's conveyance is within the terms of this power of disposal, then the hen

either of husband or wife are excluded. But then it is said, " our said relation*

can only mean that each spouse obtained the right to prefer one or more of the'

own heirs respectively, but not to take the heir of the other. I think this criiiol

remark (for it is really such) is quite untenable, not founded on the fair construc

tion of the expression, and I should say directly against the plain object of tkf

provision. I believe the object was just the very reverse—to enable either of tbt

spouses, if they had no children, to prefer any relative of each other they chow,

notwithstanding the destination to the heirs of each. A conveyance by the wisr

of her half to the nephew of the husband, to whom he had conveyed his half, n*

most strictly, in my opinion, within the terms, as it was eminently within tin

meaning and spirit, of the above statement of the object or extent of the power ot

disposal.

I consider the wife's right, under the second deed of 1 803, to be exactly tie

same as under the deed of 1784. It is declared by the husband to be in imple

ment of the former deed. The conveyance is stated to be made in terms of ibr

mutual disposition, and the disposition itself in the dispositive clause is made—

" with and under the conditions and provisions mentioned in the said mutnslifi

position." I apprehend, therefore, that no question can arise on the terms of d*

dispositive clause in this latter deed, apart from the construction and effect of i*

former deed. Neither the heirs of the husband nor of the wife can reject tf*

direct introduction into the latter deed, by the above reference, of all the eoadf-

tions and provisions in the former. The question is the same under both deeds-

Then by this second deed it is found that the husband, with a view to settk,

proceeds to exercise the power of conveying one-half of his heritable properly. «•

specially provided by the original mutual disposition ; and he conveys only one-

half of all his property, and specially one-half of the heritable property described

in the original deed, and the one-half of that very heritable property which lie bad

conveyed by this second deed, in terms of the mutual disposition. Nothing en

be clearer than the acknowledgment thereby evinced of the wife's equal right of

disposal, which she afterwards exercised.

The property then is thus validly conveyed to Thomas Lang, half under tfcf

husband's deed of disposal, and the other half under the wife's deed of disposal.

who also preferred him in the first instance.
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Thomas Lang succeeded and possessed in both characters—accepted the wife's No. 137.

disposition—and, by the way, lie being the heir-at-law also of James Lang, the ——

husband, his acceptance of her deed of disposal bars the claim of the next heir of Balne v. Craig,

the husband.

Bat then it was said that Thomas, the dispones in the wife's deed, could not

convey or assign his right, because in ber deed there was a special substitution ;

and a general conveyance of heritage will not evacuate, it is said, this special sub

stitution. I really do not understand this. Thomas was the institute or disponee

under Mrs Lang's deed. He takes, and, before infeftment, executes a general

conveyance, which, it is beyond doubt, would carry his personal right just as much

as if he bad sold it in his lifetime, but for, it is said, the specialty, that there was

a substitution. I do not know how the fact that there is a substitution bears on

this at all. A substitute succeeding after infeftment must make up his title by

infeftment, before he can alter ; but the institute in a fee-simple deed may convey

or assign as he chooses. A general conveyance carries his right (in the absence

of proof of contrary intention) as much as a special disposition. That there may

be others called after him in the fee-simple right, if he does not alter, does not

detract in the slightest effect from bis general conveyance. Whether he was infeft

or not makes no difference. Is it contended, that if he had been infeft, a general

conveyance would not have carried right to all his fee-simple lands? Much more

before infeftment, when his right was persona). I am really at a loss to know how

the fact that others are called after him in Mrs Lang's deed, which does not con

fessedly narrow his absolute right of disposal, can narrow or exclude the effect of

one of the usual modes of conveying property held in fee-simple by a general dis

position, on which the disponee makes up a title, as is here proposed. I do not

require the authority of the case of Leitch on this point, the question being totally

different.

Lord Medwyn.—The three settlements in this case, the mutual one of James

Lang and his wife 1784, the disposition of James Lang 1803, and the settlement

of Mrs Lang 1810, are properly testamentary deeds, and their import being ques

tioned by the heirs of the parties, therefore their effect is to be ascertained accord

ing to the obvious meaning and intention of the parties, properly carried out.

Now, the intention is not disputable. It is quite clear, by the disposition of

James Lang in the second deed, and of Mrs Lang in the last, that each under

stood that they had right to convey one-half of the heritable subjects as belonging

to them ; and they were, I think, well founded in this notion. For, by the first

deed, tbe mutual settlement subscribed by both spouses, made in the event which

iiappened of their having no children, Lang gave all his heritages which should

pertain to him, at the death of the longest liver, to himself aud his wife, and longest

iver in liferent, and to the children to be procreated of them in fee; whom failing,

to their own nearest heirs and assignees, equally betwixt them ; reserving power to

them, at any time during their joint lives, to sell or burden the subjects, and like-

vise reserving power to each, if there are no children, to convey the subjects to

any one or more of their relations, by a writing under their hand.

Tbe second deed by James Lang, couveying another subject acquired since the

date of the first, was intended to be in the same terms, and to follow out, by a

f-pecial conveyance, what was generally conveyed in the first. It is true there is

tin omission in the destination to their heirs of the words, " equally betwixt them ;"
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No. 137. but that this is an accidental, and not an intended omission, is clear from this,

— that, after narrating distinctly the terms of the first deed, and as containing tbe

B °e ' C 'in above words, and subsuming that it was reasonable that he should convey the sub

ject since acquired in terms of the said mutual disposition, therefore he makes tbe

conveyance of it to himself and his wife, and longest liver in liferent, and to their

nearest heirs and assignees in fee, with and under the conditions and provisions

mentioned in the said mutual dispositions ; and then, further showing his under

standing of the import of his settlements, he disposes of what he calls his just sod

equal half of the subjects, as specially provided for by the mutual disposition,

and makes them over to his nephew, Thomas Lang, and the heirs of his body;

whom failing, other relations, and among these Margaret Lyon or Sinclair. The

import of the conveyance in these two deeds I hold to be the same, notwith

standing the omission of the words already mentioned in the destination to ibeir

heirs.

In like manner, Mrs Lang, in 1810, on the narrative that, by deed 1784, the

half of the heritage had been made over to her, conveyed the same to Thomas

Lang, and the heirs of his body ; whom failing, Jean Hastie, and other relation-;

thus showing her conception of her rights under the mutual disposition. Now,

although Thomas Lang was a blood-relation of the husband, he was a relation of

tbe wife by affinity ; and I cannot hold the clause in the mutual disposition, so

expressed or so intended, as to preclude such a conveyance by Mrs Lang, and

restricting her to bestow it on her own blood-relations only.

I think it clear that she was fiar of one half of the heritage, and specially entit

led to dispose of it ; so that Robert Craig, her heir, cannot maintain that he, at

heir of provision under the mutual disposition, is entitled to succeed now—in

deed to have excluded Thomas Lang, who took up the succession to her in

1818.

I have already said, that I think the two conveyances in 1784 and 1803, far

James Lang, equivalent, and of equal import. I cannot, therefore, hold that the

destination to heirs in the latter is different from that in the former, so as to im

ply that the husband's heirs only were to take the heritage in it after the

sponses ; and, therefore, I must reject Margaret Lang's plea as the heir of tie

husband.

Then, if Thomas Lang was validly vested in the property thus conveyed »

him, by seisin as to some, and under a personal title as to other, and under i

destination to other parties, heirs both of husband and wife, yet, as this is bat I

simple destination, it may be defeated ; and I think it has been validly defeated

by the general settlement in favour of the pursuers, to whom be has conveyed ill

his means and estate, heritable and moveable, and thus excluding the claim of

Jean Hastie, as a substitute, and the others, and giving the pursuers the right to

call upon the heirs of the spouses to make up titles and convey to them, first con

stituting their claims against them. I am, therefore, for adhering.

Lord Moncreiff.—There are abundant grounds for adhering, though I do not

feel myself called on to acquiesce with all that is in the Lord Ordinary's note. Hi*

third ratio is sufficient. There is a distinct power in the spouses to dispose of i

half of the property each, and that has been exercised. In the case of Leitrh, i

general settlement was found to be sufficient to carry a fee under destination. Tbe

point was held too clear for argument.
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Lord Cockburn concurred. No. 137.

The Court pronounced the following interlocutor:—"Refuse the re- i,"n" 10> isi5-

claiming notes, and adhere to the interlocutor reclaimed against; and, Morrison.

of consent of all the parties, recal the finding in the interlocutor as to

expenses."

J. Fattin, S.S.C.—J. Stuaut, S.S.O—Agents.

George Robinson Forbes, (Curator Bonis for Peter Morrison,) Sus- No. 138.

pender Sol.- Gen. Anderson—Hector.

Alexander Morrison and James Moir, Respondents.—Inglis.

Curator Bonis—Expenses—Process.—Circumstances in which held, that a

curator bonis to a lunatic, who had sisted himself as pursuer of an action in his

room, was not personally liable for the expenses found due to the defender who

gained the cause. Observed that personal liability, of a curator bonis so sisting

himself, is the exception to the general rule, and where proper, ought to be found

in the original action in which the expenses are incurred.

In the month of March 1831, Peter Morrison became insane, and was June 10, 1845.

sent to the lunatic asylum at Aberdeen. His business as a merchant was . D,viaI0K

for some time carried on by James Moir, under the direction of his bro- Lord Cuntng-

ther, Alexander Morrison; but, on the 19th August 1835, he was cog- ame'\y.

nosced as insane, and Alexander Morrison appointed his curator bonis,

An inventory and valuation of his shop goods was then made up ; these

were sold by the curator to James Moir, and the price having been paid,

a formal discharge was executed in Moir's favour by the curator, on the

28th March 1836. Peter Morrison was restored to health in November

1836, and resumed the management of his own affairs, when, after some

negotiations with Moir and his wife, who was his own sister, on the 12th

April 1837 he granted to them a formal deed of discharge, narrating the

sale of the goods, the payment of the price, and the discharge granted for

it by the curator.

In December 1837, however, he brought an action of reduction, de

clarator, count and reckoning, and damages, against Morrison and

Moir, for setting aside the two discharges before mentioned, upon the

gronnd inter alia, that the first of them had been made and granted " frau

dulently, collusively, and illegally, and to his great hurt and prejudice ;"

and that the second had been " elicited and impetrated from him by fraud

and circumvention." The summons contained additional conclusions

directed against the validity of the sale of the stock, and for payment

by the defenders of large sums on account of their intromissions, and for

damages.
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No. 138. A record was made up in this action, and issues were finally adjusted

i ™ lolc on the 21st May 1840.
June 10, 1845. '

Forbes v. In the course of this year, and when the cause was on the eve of trial,

Peter Morrison again became insane, and the suspender, Forbes, was

appointed curator bonis to him by the Court. Upon the 5th June 1841,

Forbes was, upon his own motion, sisted in the character of curator bmtit,

as pursuer " in the room of Peter Morrison," and the cause was tried be

fore a jury on 20th December following.

The issues tried were in the following terms :—

" 1st, Whether, on or about the 28th March 1836, the date of the first

discharge sought to be reduced, Alexander Morrison, as curator, wrong

fully, collusively, and fraudently transferred to James Moir, all or any of

the pursuer's stock in trade, and wrongfully, collusively, and fraudulently

granted, and James Moir wrongfully, collusively, and fraudulently ac

cepted the discharge, to the loss, injury, and damage of the pursuer?

" 2d, Whether the discharge, dated 12th April 1837, sought to be re

duced, was not the deed of the pursuer ?

" 3d, Whether, on or about the 12th April 1837, when that last dis

charge was granted, * the pursuer was of weak and facile disposition, and

easily imposed on ; and whether the defenders, or either of them, taking

advantage of said facility and weakness, did, by fraud or circumvention.

wrongfully procure or obtain the said discharge, to the lesion of the

pursuer ?'

" 4th, Whether, from 23d March 1834 to 12th April 1837, or during

any part of that period, the defenders, or either of them, wrongfully and

fraudulently intromitted with, and have failed to account for all or any

part of the stock in trade, or other property of the pursuer, to the loss,

injury, and damage of the pursuer ?

" Or,

" Whether, on or about the day of November 1836, the pursuer

was convalescent and of sane mind ; and whether, during the months of

November 1836 and September 1837, and intervening months, or any

of them, after the said convalescence, the pursuer homologated, appro

ved of, or acquiesced in all or any of the aforesaid acts or deeds of the

defenders, or either of them, during the said period from March 1834 to

April 1837 ?"

The defenders led no evidence, and the jury returned the following

verdict :—" In respect of the matters sworn before them, find that tie

pursuer, Peter Morrison, was of weak mind ; but find for the defenders

on all the issues, there being no fraud."

In consequence of this verdict a decree was pronounced by the Court

on the 18th January 1842, assoilzieing the defenders from the conclusions
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of tlie libel, and finding " the pursuer liable to the defenders in the ex- No. 138.

penses incurred by them in this action. Juoe 10 [g45

On the Pith April 1842, a charge was given on this decree by Alex- Forbm »'.

ander Morrison and Moir, to Forbes, as curator bonis to Peter Morrison, M»"isou-

for payment of the sum of expenses which had been found due to them.

Forbes presented a note of suspension, which, however, was refused, from

his having failed to find caution ; and he afterwards made payment of part

of the sum claimed, to the extent, as he alleged, of the free funds of his ward

then in his hands. On the 6th June 1842, Peter Morrison was seques

trated; and, thereafter, on the 21st December, Forbes was, upon appli

cation to the Court, exonered and discharged from his office of curator

bom's.

In February 1844, Alexander Morrison and Moir intimated their in

tention to use personal diligence against Forbes for the balance of the

expenses incurred in the action of reduction, which still remained unpaid.

He in consequence brought the present suspension, and the note of sus

pension was ultimately passed without caution or consignation on the 8th

June 1844.1

On discussing the reasons of suspension before the Lord Ordinary, the

suspender pleaded,—

1. That he becarSe subject to no responsibility except qua curator

bonis, the character in which he sisted himself in the process, commenced

and prosecuted by the ward himself previous to the complainer's appoint

ment as curator.

2. That no decree having passed against him, except in the official

character in which he was allowed to sist himself in the discharge of his

duty, a charge to pay the expenses of process, under pain of imprison

ment and poinding, or arrestment of his individual funds and effects, was

wholly illegal.

3. That having made such a payment to the chargers as the funds of

Peter Morrison, under his curatorial management, enabled him to make,

and Peter Morrison's estate having been thereafter sequestrated, and he

discharged of his office, actings and intromissions, as curator, and being now

in possession of no funds to satisfy the decree against him as curator, sus

pension ought to be granted.

The respondents pleaded,—

1. The ultimate diligence threatened, was fully justified by the terms

of the decree, warrant, and charge."

2. Where a curator or trustee had engaged in litigation with third par-

1 See report, ante Vol. VI. p. 1113.

2 Scott v. Pattison, 21st December 1826, (5S. 112 ;) Gibson, 25th May 1833,

(US. 656.)
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No. 138. ties, and been subjected in expenses, it was no answer to a charge for pay-

ment of such expenses to allege, that the estate under his administration
June 10, 184j. , i i i «• • i i i e

Forbe« v. was exhausted, and that he was not, in his official character, possessed ot

Morri»D. any funds>

The Lord Ordinary pronounced the following interlocutor :—" The

Lord Ordinary, having heard counsel in this process of suspension, and

thereafter considered the record and whole process, suspends the letters

simpliciter, and finds the suspender entitled to expenses." *

The respondents reclaimed.

Lord President.—I cannot see any grounds for inferring the personal liability

of this curator. We see that there was a process in dependence, in which th*

• " Note.—The Lord Ordinary conceives it to be clearly established in oar

law and practice, that when tutors and curators are subjected in expenses, in a suit

carried on by them solely for behoof of their ward, the judgment imports their

subjection only in their curatorial capacity, and is satisfied and suspended by their

setting forth that the curatorial property or funds are exhausted. There is no

example of any decree against tutors and curators being carried further.

" The exemption ofjudicial curators and factors from personal responsibility for

proceedings in the fair and bonafide exercise of their office, is perhaps still more

clear. It is often part of the duty of factors loco tutoris, of curators adlita, rf

curators bonis, and other similar functionaries, to insist on Knits for behoof or

parties or estates judicially under their charge ; but a decree against tbem nomutc

qfficiorum, has never been held to infer personal responsibility.

" In all cases, both of judicial and of extrajudicial curators, it is no doubt possi

ble to figure cases of such wanton and unwarrantable litigation, as to call on trie

Court to award expenses against the curators personally ; but no such decree wt

asked or pronounced in the present instance.

" The case was assimilated to that of trustees upon insolvent and other estite*.

who are held to guarantee funds for the costs of any suit in which they enpap

with third parties, just as they are bound for contractions to their own agents,''

furnishers of necessaries to the estates under their charge. In these instances, s

direct engagement to pay the articles ordered may be implied. But the cases i*

essentially different from the present. Trustees generally act for behoof of yi*

of mature age and capacity, able to instruct and guarantee them. Hut the contra1

of litis contestation, as between the curator and adversary, does not infer that pet-

sonal liability which, in other special cases, may possibly be raised up, even *p"*

tutors and curators, for special furnishings on their mandate. It is not clear. b<*-

ever, that an officer of Court, such as a curator ad litem or a curator bonis, ■<*■

be personally liable, even to the ward's agent, for the expenses of their own h*

of the suit. The latter is bound to look to the extent and resources of tbecora-

torial estate for his indemnification, as by law the inventories must be pnNiciJ

recorded. ,

" In the present instance, the specialties of the case are all strongly in faropn'

the suspender. He was appointed in medio litis—in fact, at an advanced staff0'

the cause—to attend to the interest of a litigant who had become insane. T«

suit was of an aspect which entitled and bound the curator to proceed ; he «*J

not with propriety abandon the action, and leave the lunatic's property (which wis

then reputed to be considerable) open to decree of reduction and costs, at the in

stance of the chargers, without a fair and temperate discussion of the case on tnaI .

and the loss of a fund to answer the costs of the chargers, seems to be impatit'

to causes over which the judicial curator hud no control."
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issues were adjusted and ready for trial ; and at this time be comes forward and No. 138.

sists himself as a party, and then the issues were tried before a jury. The verdict

returned was a very special one, and contained nothing to show that the transaction p""uel ?'

was a foul one on the part of the pursuer from beginning to end, or that the action Morrison,

was a groundless one. In such circumstances is the curator, who did not himself

originate the litigation, to be beld personally liable for the expenses of it ? There

is a manifest distinction between the case of a curator bonis, and that of the trustee

on a sequestrated estate. A trustee is in constant communication with the credi

tors ; and if he enter on a suit, or carry on one without their concurrence, he

is not doing his duty. It is his duty to see that there are funds sufficient for the

payment of expenses before he embarks in litigation. I am not able to see the

application of the cases quoted to a curator bonis.

Lord Mackenzie.—On the whole, I see no grounds on which to differ. The

case here is very different from that of a trustee. A trustee can consult with

the creditors as to whether there is a chance of success such as will warrant an

action to be brought ; but here the curator cannot consult his client; and though

the client might have known very well that the action was ill founded, the curator

could not tell this. It would be difficult to lay down any precise rule, that cura

tors are never to be personally liable ; and I think it would be most dangerous to

do so. They are not to be held liable if they perform their duty fairly ; but they

are liable if they commit a gross breach of it. Such a breach of duty may arise

from different causes ; and I think here, if the curator knew there were no funds

out of which expenses could be paid, that would be sufficient if it were clearly

made out ; but I am not satisfied that that has been done. Upon the whole, I

think we could not be safe in finding the curator personally liable.

Lord Fullerton.—I agree with your Lordships. A trustee in a sequestration

does not act as trustee for the bankrupt, but as the representative of the creditors ;

he may be viewed as a mandatary for them, and so be considered as liable for the

responsibility of the parties who employ him. But a curator bonis is different ;

be is appointed to represent his ward ; and, as in this case, to appear for the luna

tic, and carry on proceedings which the lunatic himself might have done, had he

been sane. But he incurs no further responsibility ; and I do not see that there

is any hardship in this. If the party were not a lunatic, he might have gone on

with the action himself, and the opposite party would have had no additional secu

rity for the expenses beyond his own responsibility. Where, then, is to be the

difference if be is a lunatic ? If we hold the curator who acts for him liable, we

give the other party additional security ; we just give him a cautioner for the ex

penses of the action.

I agree with Lord Mackenzie, that a curator litigating for his ward, is not in

every case to be exempted from personal liability for expenses ; for I believe there

might be a great many cases in which such liability would be held to exist. But

this question ought always to be decided in the original action, when the whole

merits of it are before the Court.

Lord Jeffrey.—There are here considerable elements undoubtedly for infer

ring the personal liability of this curator ; but, at the same time, not sufficient, I

think, to overcome the legal presumption in his favour. The action was ready for

trial at the time when he was appointed ;—could he have been asked to abandon
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No. 138. 't> which he could have done only upon payment of the expenses already incurred,

at the very momeut of entering on his office ?

June 10, 1845.

Brock v.

Spein. The Court adhered to the Lord Ordinary's interlocutor, with additional

expenses.

John Stewart, W.S.— Im;i.is ani Burn, W.S —Agnus.

No. 139. Henry Brock, Pursuer.—Marshall—T. Mackenzie.

Alexander Speihs, and Speihs' Trustees, Defenders.—

Mutherfurd—Cowan.

Entail— Title to Pursue.—A party directed his trustees to execute and record

an entail of certain lands in favour of a series of heirs ; the trustees executed the

entail, but neglected to record it, and the first heir in possession granted a sero-

rity, in contravention of the entail, to one of the trustees ; the next heir of entail.

who had incurred a general representation of the contravener, having become

bankrupt, the trustee on his sequestrated estate brought a reduction of the securiir,

on the grounds that it was a contravention of the entail, and that the creditor l>y

accepting it had violated his duty as trustee ;—Held that he bad no title to panic

the action, and the reasons of reduction repelled.

June 10, 18i5. The late Alexander Speirs of Elderslie executed a trust-disposition

1st Division, and settlement, dated 23d May 1782, by which he conveyed general!?

Lord Murray. n;3 whole estate, real and personal, to certain parties, as trustees for the

purposes therein mentioned. Archibald Speirs, his eldest son, and Peter

Speirs, his youngest son, were included in the nomination. Among otter

purposes of the trust, he directed that the sum of £8000 should, under

certain qualifications, be employed by the trustees in the purchase of

lands to be entailed and settled upon Peter Speirs, and other heirs sub

stitute, in terms of an entail of the lands of Culcreuch, which he had al

ready executed in favour of his second son. The trustees were direct

to record such deed of entail in the register of tailzies. This deed con

tained an express clause exempting the trustees from liability for om>

sion or negligence of any kind, or for any thing but their own actual in

tromissions.

Alexander Speirs died in the end of the year 1782. He had previ

ously become the purchaser, at a judicial sale, of the lands of Colquitotm

Glins, in Stirlingshire, and his trustees, in conformity with the direction*

of the trust-deed, completed the transaction after his death, 1783-5, and

conveyed these lands to Peter Speirs, and the other heirs in d>«

entail of Culcreuch, with and under the conditions and provisions con

tained in that deed. The trustees' subsequently purchased the lands of

Culmore and Easter Glenboig, and they of new executed a disposition in
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1793-94, by which they conveyed the lands of Colquhoun Glins, with the No. 139.

additional lands above mentioned, to Peter Speirs and the other heirs, T "T7_,oJ=
" « ' June 1 0, 1 845.

and with and under the conditions and provisions contained in the fore- brock ».

said entail. These deeds, however, were never recorded in the register peira'

of entails, in terms of the directions to the trustees contained in the

trust-deed.

Peter Speirs took up the estates, and was infeft under these deeds,

and possessed them until his death in June 1829.

Peter Speirs for some time carried on business under the firm of the

Culcreuch Cotton Company, of which he was the sole partner. In the

year 1827, Archibald Speirs, the elder brother of Peter Speirs, was ap

plied to by Peter Speirs, and Alexander Graham Speirs, his eldest son,

to assist them with funds to enable them to carry on that concern. This

lie agreed to do, on receiving, by way of security against loss from any

obligations he might undertake, an absolute conveyance of the lands of

Colquhoun Glins and others, (he giving his back-bond to hold them in

security merely,) and a bond of relief by Alexander Graham Speirs and

liis brother.

Accordingly by a disposition dated 5th May 1827, Peter Speirs sold,

alienated, and disponed to Archibald Speirs, the entailed lands of

Colquhoun Glins, Culmore, and Easter Glenboig; and Archibald Speirs

granted to Peter Speirs a back-bond, dated 9th May 1827, declaring

that he held the subjects under that disposition for debts due and to be-

:ome due to him by Peter Speirs, to an amount not exceeding £10,000.

In virtue of that disposition, Archibald Speirs was infeft in the subjects,

uid the instrument of sasine in his favour recorded in the general regis

ter of sasines, 1st June 1827.

On the 7th of May 1827, Alexander Graham Speirs and his bro

ker executed, in terms of the arrangement, a bond of relief in favour

»f Archibald Speirs. This bond proceeded upon the express narrative of

the obligations which Archibald Speirs had undertaken, and had agreed

to undertake, for Peter Speirs as an individual, and as a partner of the

Culcreuch Cotton Company; and narrated the execution of the absolute

disposition above mentioned, and the back-bond.

Peter Speirs died in June 1829, and was succeeded by his son Alex

ander Graham Speirs, who expede a general service to him on the 9th

February 1830. Archibald Speirs died in November 1832, leaving a

general trust-disposition and settlement, conveying his whole fee-simple

states to trustees for certain purposes. He was succeeded by his eldest

»on Alexander Speirs, who completed his title to the unentailed property

« bis heir-at-law, and took up, inter alia, the lands of Colquhoun Glins,

n which his father had been infeft upon the disposition of 1827.

Alexander Graham Speirs continued to conduct the Culcreuch Cotton

Company for some years after his father's death ; but having become
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No. 139. bankrupt, he, as an individual, and the company itself, were sequestrated

Jun in isjr on tne 26th May 1837, and Henry Brock was appointed trustee on the

Brock v. sequestrated estate.

''""■ Brock brought an action of reduction against Alexander Speirs of

Elderslie, for setting aside the disposition granted by Peter Speirs to

Archibald Speirs in 1827, and the whole titles which followed upon it,

on these grounds—1. That the disposition was ineffectual against Alex

ander Graham Speirs, the next heir of entail, and the pursuer as trustee

on his sequestrated estate, in respect that it was granted in contravention

of the deeds of entail and infeftments thereon, being the only titles under

which Peter Speirs had right to the subjects, so that it was ultra vires ef

him to grant any such conveyance ; and, 2d, That Archibald Speirs was

not entitled to take or accept the disposition, notwithstanding that tie

deeds of entail were not recorded in the register of tailzies, because it wis

incumbent on him as one of, and along with, the other trustees of Alex

ander Speirs first of Elderslie, to cause the entails to be duly recorded.

and having failed to do so, the defender, as representing him, was barred

from founding on the omission to record the deeds which arose from H<

father's breach of duty.

The conclusions of the action were originally directed against Alex

ander Speirs alone, but his father's trustees were afterwards sisted -

parties to it.

Defences were given in, in which it was maintained that the pursuer

had neither title nor interest to insist in the action. A record was made

up and cases given in.

The pursuer pleaded, that as trustee on the sequestrated estate of

Alexander Graham Speirs, he had both a title and an interest to insist ii

the action.

1. The bankrupt, as the next substitute heir of entail, had a ft#

to reduce the disposition of 1827, as being a contravention of ^

entail. He might have raised a declarator of irritancy against his b-

ther at any time during his life, and his title to reduce continued i-'-

same after the death of his father, the contravener; for, although k

had succeeded to him as his heir and general representative, that dk

not bar him, in his character as next substitute under the entail, from

setting aside any deed that could be shown to be a contravention of r

There was nothing in the circumstances of the case to show that the

bankrupt himself was a consenter to the deed under challenge, which **

granted by Peter Speirs alone, and without the concurrence of any other

person. If the bankrupt had thus a title to pursue a reduction of u*

disposition, it was now vested in the pursuer as the trustee on his se

questrated estate. The creditors of an heir of entail in possession couM

1 Eraser, May 26, 1830, (8 S. & D. 806.)
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adjudge his life-interest in the estate ; and in the same way, a faculty No. 139.

to reduce a deed as flowing fl non habente, or on any other ground com- T .„ ,„..
° ' , J 6 # June 10, 1845.

petent to a debtor, may be adjudged by his creditors, and the reduction Brock v.

be pursued by them ; but the sequestration of Alexander Graham Speirs peirs"

was equivalent to an adjudication, and, along with the rest of his estate,

carried his title to set aside the disposition of 1827, to the pursuer, his

trustee, who was therefore entitled to pursue a reduction, in order to

secure to the creditors his life-interest as substitute heir under the entail,

which it was the object of the deed to disappoint.

2. The interest of the pursuer to challenge the disposition was clear,

as that deed contained a total alienation of the estate ; and the re

sult of the action, if successful, would be to secure to the creditors the

bankrupt's life-interest in it ; while, if it should ultimately be found, that

from the non-recording of the entail it was altogether ineffectual, the

whole of the estate would be thrown open to the creditors.

The defenders pleaded ;—

1. The substitute heirs under an entail were the only parties who

had a title to enforce its fetters in virtue of their jus crediti under the

tailzie ; and, at any rate, the creditors of an heir had no title to do so.1

Although it might be competent for the substitute heirs under an en

tail to complain of a neglect to record it, inasmuch as their hope of

succession was thereby defeated, yet if that omission had taken place,

and the estate had in consequence become a fee-simple one, the credi

tors of an heir and their trustee had no title to object to an onerous secu

rity which formed an effectual burden upon the estate. As the bankrupt

represented his father by an universal title, he was liable to implement

all his obligations ; and as his father could not, in the circumstances of

the case, have set aside a security which he himself had granted, so he

had no title to pursue the reduction ; and, therefore, the trustee for

the creditors had no title to bring an action which the bankrupt him

self, in whose right he was, could not have brought. In addition to the

liability under which the bankrupt lay, as the representative of his father,

to implement all his obligations, he was barred, personali exceptione, from

objecting to the disposition, because he was himself a consenter to it, and

a party to the whole transaction ; inasmuch as the bond of relief granted

by himself and his brother to Archibald Speirs, proceeded upon the nar

rative of the disposition, and the statement that Archibald Speirs under

took the obligation for which it was granted, at the desire of himself and

his brother, and on their agreement to relieve him.

2. Supposing the security in question were set aside, on the ground

that the entail was valid and effectual, the result would necessarily

M, that the estate would only gain the value of the bankrupt's life-

Wedderburn v. Colvill, Jan. 29, 1789, (M. 10426.)
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No. 139. interest in the lands, under burden of the preferable debt of £10,000, fo

J e 10 1845 wn'cn tne security had been granted, while the fund for division woul

Br»ck v. be diminished by a ranking for the same amount. The real purpo*

peirs. o£ ^g pursuer in the reduction was, that after he had set aside the •

curity as being a contravention of the entail, he might turn round at

sweep the whole fee-simple of the estate into the sequestration ; but

could not be founded on as an interest to sue the present action, inasm1

as it was inconsistent with his title as libelled ; the right to the la

which he professed to hold, being one subject to the conditions and i

strictions of the entail.

The Lord Ordinary pronounced the following interlocutor, repor

the case:—" The Lord Ordinary having considered the revised casea

the parties and whole process, appoints the said cases to be printed

boxed to the Lords of the First Division, in order that the same may

reported to the Court." *

Lord President The questions here raised for determination are rathi

a singular nature, and I shall be glad to have them further discussed. Ba

perusal of the cases, I at present entertain the greatest doubt of the pursuer's

and interest, as trustee for the creditors of Mr Alexander Graham Speirs aw

Culcreuch Cotton Company, to insist in the conclusions of this action. Wei

attend to the conclusions of the summons of reduction, which, after the narra

are rested on the ground, that the disposition granted by Peter Speirs to his

ther was in contravention of the deeds of entail under which alone he had rigl

the subjects, and was ultra vires of him ; and that Archibald Speirs was n<<

* " Note.—In this case objections are stated to the title of the pursuer to

sue this action of reduction, and which the Lord Ordinary was the more disj

to report, as it appeared to be the wish of the parties that it should receive*

decision, and from there being no former precedents in favour of this action

duction.

" It proceeds on the ground that a trustee, who had omitted to record an e

did afterwards, for a sum advanced by him, receive the security now under

tion over lands which were included in the entail. It is objected by the defi

to the title of the pursuer, Mr Hrock, trustee on the sequestrated estate ul

heir of entail in possession, 1st, That although the heirs of entail might have

to complain of the omission to record an entail, which deprived them of the

cession, yet the creditors of the heir in whom the estate became fee-simple,!

their trustee, can have no right to reduce a security, in respect that the pr<P*l

had, by a previous omission, become subject to all onerous debts and olilisswaJ

2dly, That as the heir represented his father in all his debts and obligations I

was bound to support the security which his father had granted, which this id!

is brought to reduce, the trustee for his creditors had no title to bring this sail

which the common debtor, in whose right he is, could not have brought.

" The Lord Ordinary considers it very doubtful, whether, after the derisaii

that have been pronounced regarding unrecorded entails, a subsequent heir off

tail, who was no party to the proceedings, could bring an action of damage*!

such circumstances, and he came to be of opinion that the trustee had no ns:t»l

insist in an action of reduction iu the circumstances of the present case, but ■

thought it better to report the case to the Court, in order that they may dec*

the question.''
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titled to accept of said disposition, notwithstanding' that the entails were not No. 139.

recorded, in respect it was his duty, as one of his father's trustees, to obtain these

entails to be recorded ; and that the disposition, and all following upon it, are null Brock ,.'

and void, and ineffectual against Alexander Graham Speirs, the next heir of entail, Speirs.

and the pursuer as trustee upon his sequestrated estate.

Considering the circumstances in which Peter Speirs granted the disposition in.

question, with absolute warrandice, in consequence of advances by his brother to

him, and in security of which also, his son, the present Alexander Graham Speirs,

granted a bond for his uncle's benefit, and as becoming liable for the whole of

his advances, it would appear that Peter Speirs himself could not have been

heard in an attempt to reduce that disposition, as being barred from setting aside

that which he bound himself expressly to make effectual. But can his son and

general representative, as well as heir of entail, be in any better situation ?—or

can the trustee for the son's creditors be so ? This is at least extremely doubt

ful, as the heir, now bankrupt, is bound for every debt, and subject to every ex

ception, which would have lain against his predecessor; and, by being a partaker

in the whole transaction, he could not be heard to reduce it in the character of

heir of entail.

The pursuer libels on his title to have this estate brought under his control,

subject to the fetters of the entail ; but it cannot be overlooked, that when the

disposition, which is alleged to have been a contravention of the entail, is set aside,

the object will be to secure the estate, in respect the entail is unrecorded, for the

benefit of the creditors.

But is such an interest as this consistent with the terms of the title on which

the summons proceeds ? It is well put, that if such an interest was expressly

M forth, it could not avail in support of the title maintained by the trustee, to

bring back, as in right of the bankrupt heir of entail, the estate to be subject again

to the fetters.

It is likewise not to be overlooked, that if the pursuer was to succeed in having

it found that the disposition is not available to the heir of Archibald Speirs, as

having been in contravention of the entail, it follows that the whole of the secu

rities granted by the bankrupt in his favour must be ranked on the estate. Where,

then, will the benefit accrue to the general creditors ?

Holding that the trustees of the elder Mr Speirs were guilty of a neglect of

duty in not recording the entail of Glins and Glenboig, and hence subjected them-

Ives to a claim of damages at the instance of the substitute heirs of entail, still,

a*> the property was not secured by an entail duly recorded, it was liable for the

debts of Peter Speirs, and he was not debarred from granting a security over it

fur sums advanced for his behoof; and it is on such security that the representa

tive of Archibald Speirs alone insists in retaining it.

Lord Mackenzie.—I am of the same opinion as your Lordship. This case

proceeds upon an alleged contravention of an entail, and is intended for the reduc

tion of the deed of contravention. Now, it is quite plain, that such an action

Muld not be maintained by the contravener himself, nor by his creditors; and if

that is the case, as little can it be maintained by his representative.

' thought at first that there might be no general representation of the ancestor,

'»ut that is not the case ; there is a general representation, by which the bankrupt
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No. 139. stands in the shoes of the contravener ; lie in just the contravener himself. That

being the case, it is obvious that he cannot reduce the deed, and, if be cannot,

ime , . kow can jjjg creditors ? I do not see how they should be in a better situation than

Speirs. he is. In these circumstances, I have no doubt that the pursuer's title is bad.

Lord Fullertox.—I am quite of the same opinion. The whole proceeding*

on the part of the pursuer are contradictory. The summons commences bj set

ting forth his title as trustee on the sequestrated estate of the Culcreuch Cotton

Company, and of Alexander Graham Speirs, as an individual partner of the com

pany, and not as heir of entail under the destination of the estate ; while the

conclusions are directed against the disposition as being a contravention of the

entail, and therefore of no effect against the bankrupt or his trustee.

If the action hud been brought by the trustee in the right of Alexander GrabaB

Speirs as heir of entail, it would not have done, because the entail was never re

corded, and therefore was ineffectual against the onerous deeds of the heir in pot-

session. If it had been brought by Alexander Graham Speirs himself as a ink-

stitute heir of entail, who did not represent his father, he might perhaps have had

a claim of damages against the granter in the disposition, who was a trustee under

the settlement of the first Alexander Speirs, for neglecting his duty in failing to

record the entail. But he is the general representative of his father, and the

trustee for his creditors cannot sue except through the right of the sequestrated

debtor, who is liable for his father's obligations.

Lord Jeffrey.—I am very clearly of the same opinion. This action appear!

to me to be one of the most extraordinary ever devised. It is founded on the

fetters of the entail in order to get rid of it ; for it would seem that the real pur

pose of the pursuer is first to set aside the security which was granted in con

travention of the prohibitions, and then to turn round and attack the entail itself

as altogether ineffectual.

I have, therefore, no hesitation in thinking that the action is incompetent.

The Court accordingly repelled the reasons of reduction, and assoilzied' ■

defenders from the whole conclusions of the action, with expenses.

Gibson- Craios, Dalziel, & Baodii, W.S.—H. G. Dicksom, W.S.—Agent*.
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James Chalmers, Pursuer Dean. No. 140.

Elizabeth, Agnes, Janet, and Mary Ireland Chalmers,

rv e J r. i June 13- 1845

JJetenderS LOOA. Chalmer. v.

Chalmers.

Trust—Proof—Act 1696, c. 25.—A father, who had granted to his daughters

a rooreyance of heritage ex facie absolute, proceeding on an admittedly false nar

rative of a price paid, raised a declarator to have it found that it was truly one in

trust ; and averred that its real nature was set forth in a back-letter delivered to

him by the grantees, but which had been lost or abstracted by them from his repo

sitories,—Held, that trust could be established only by the production, or a proving

of the tenor of the back-letter, or by the writ or oath of tho grantees ;—Observed,

that facts and circumstances admitted on record may be sufficient to prove a

trust.

In July 1835, James Chalmers executed two dispositions and assigna- Jane 13, 1845.

tions of certain heritable subjects belonging to him, in favour of his four , d,TiSion

daughters, Elizabeth, Agnes, Janet, and Mary Chalmers. These deeds Ld. Robertson,

bore to be granted in consideration, the one of £50, and the other of

£-00, as the price of the subjects disponed, and contained an exfacie

absolute and irredeemable conveyance to the grantees. The deeds were

prepared by the granter's agent, and at his own expense. Neither of

them was ever delivered ; but infeftment was taken upon them, and

the instruments of seisin placed in the hands of Elizabeth Chalmers,

the eldest daughter. About the same date with the dispositions, a

writing, or back-letter, was subscribed by the grantees, and delivered to

their father, explanatory, or declaratory of the nature and conditions of

the conveyance which had been made to them. Chalmers continued,

after the execution of the deeds, to possess part of the subjects convey

ed personally, and to draw the rents of the rest, one of which was let

to the defender, Mary Chalmers, and her husband, John Galloway.

He performed all the acts of ownership with regard to them, such as

the payment of feu-duties, and other burdens, and expended consider

able sums for repairs. Chalmers's first wife, the mother of his daugh

ters, died in the summer of 1841 ; and, in December 1842, he was

married a second time. In November of that year, he intimated to his

laughters that he had lost the writing which, as formerly mentioned, had

)een granted and delivered to him by them, and requested that they

*ould give him a letter explanatory of the true nature of the ex facie

'bsolute conveyance which had been made in their favour. Accordingly,

he following letter was addressed to him :—

" Kettle, November 1842.

' Dear Father,

" Agreeable to your request, I hereby grant you your lifetime of

3 i
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No. 140. the Properties which jointly belongs to me and my sisters, upon the

June 13 1845 cond'tion tnat you not only uphold the properties in a habitable condi-

Chalmera v. tion : but not longer than I think that the object of your choice treats

you with that kindness which I think you as my father deserves. In

addition, I must add that this acknowledg' is in the hands of John Chal

mers, my uncle at Kettle, who is empowered to see my conditions carried

into effect. I remain, Dear Father, your affectionate Daughter,

(Signed) " Elizabeth Chalmers.

Agnes Chalmers.

Mary I. Chalmebs.

Janet Chalmers.

** James Dauskin, Witness."

Chalmers returned no answer to this letter, but retained it in his pos-

session.

In January 1844, he raised an action of declarator and reduction, w

have it found and declared that the conveyances above mentioned were i«

trust only, or at any rate that they were simply mortis causa gratuitous

and revocable deeds, which were from that time revoked and recalled;

and, alternatively, in the event of the parties failing to reconvey the sub

jects to him, to have the two dispositions, and the instruments of seisin

following upon them, reduced and set aside.

Defences were given in by his daughters, in which they admitted tin!

no price had been paid for the conveyance contained in the dispositions,

but denied that it was one in trust merely for their father's behoof. Thej

alleged that its true object was to secure an effectual provision to thea;

that the writing, averred by the pursuer to be lost, consisted of an acknow

ledgment, that, notwithstanding the absolute terms of the dispositions, k

was to continue to enjoy the liferent of the property ; and that the action

was raised for the purpose of defeating the provision which had beenwdf

in their favour.

A record was made up, and a diligence granted to the parties ag***

havers for the recovery of the back-letter admitted to have been granted

explanatory of the true nature of the conveyance. The defenders din

not execute their diligence ; and that of the pursuer having failed, w

renounced further probation.

The respective averments and pleas of the parties on the record vt

stated in the following interlocutor and note of the Lord Ordinary, pro

nounced on the 21st December 1844.

" Finds, 1st, That on the Tth day of July 1835, the pursuer executed

two dispositions and assignations conveying his whole heritable property

in favour of the defenders, his daughters, one of which bore to be ««

payment of a price of £50, and the other of £-200, and the said deeds

were exfacie absolute, and without reservation of the granter's liferent-

Finds that the said deeds were prepared by the pursuer's agent, and at
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lis expense, and that infeftment followed thereon, the expense of which No. 140.

was also defrayed by the pursuer : Finds that the term of entry specified . ' _ ,g45

in the said deeds was Whitsunday 1835, but that the defenders obtained Chalmers t.

no possession, and that the pursuer possessed part of the subjects, and * mets*

drew the rents of the remainder, and expended considerable sums in re

pairs or improvements : Finds it admitted that no price was paid for the

said subjects, or value given, or onerous consideration stipulated, and

that the dispositions were not delivered : Finds that the object of grant

ing the said deeds is alleged by the pursuer to have been with the view

of placing his property beyond the reach of the claims of a certain

Friendly Society, who threatened to prosecute him, but which prosecu

tion never was raised, and that the said deeds were a mere trust for his

behoof, and were understood and intended to be revocable at his plea

sure : Finds, on the other hand, that the defenders state the real nature

of the transaction to have been to make provision for them, his only chil

dren, and that he was to enjoy a liferent of the subjects, to which liferent

they still consent : Finds that there is no direct written evidence of the

constitution of the trust which the pursuer seeks to declare, and that the

admissions made by the defenders on this record, which are equivalent to

their writ, do not establish the existence of any such trust, and cannot

be held to import any thing more than that the narrative of the deed is

untrue in stating that any price was paid, and that the said deeds do not

tmbody the real transaction, in so far as they contain no reservation of

the liferent of the pursuer: Finds it averred that, on the 13th July 1835,

he defenders subscribed a back-letter, or obligation of relief, declaratory

!i the said trust, which obligation was delivered to the pursuer, and that

he same was afterwards abstracted from the pursuer's repositories by one

>r other of the defenders : Finds no •evidence of any such letter of relitf

ver having been in existence or abstracted, and this, notwithstanding a

liligence having been granted, on the suggestion of the Lord Ordinary,

or recovery thereof, and under which the fullest enquiry as to the said

ibstraction was competent : Finds that the instruments of sasine on the

aid dispositions were delivered to the defenders, which delivery was

t'holly unnecessary with the view of protecting the property from the

aid Friendly Society, or for the constitution of the trust alleged by the

"irsuer, and that the said instruments of sasine were retained by them

"d produced in the present action : Finds it averred by the defenders,

bat the letter granted by them at the time the dispositions were granted,

™ merely a declaration that the pursuer was to enjoy the liferent of

be subjects, and that the letter of relief having been lost by the negli-

;ence of the pursuer, and his averment of abstraction thereof not proved,

be presumption of law is against his account of the import thereof:

'"ids that, from the date of the said deeds, no steps appear to have been

aken by the pursuer to establish the said trust until in or about the
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No. 140. month of November 1842, and when the pursuer had contracted, or wat

~~ „JK about to contract, a second marriage : Finds that the defenders then sub-
June 13, 1845. .... . . 11, r 1 . y-r t

Chalmers v. scribed a letter importing an acknowledgment of the pursuer s liferent of

Chalmers. tne subjects, but with a condition annexed as to the conduct of their

stepmother, on which they do not now insist, and to which the pursuer

does not appear to have acceded : Finds that the said letter was retained

by the pursuer, and produced by him in this action, which was not insti

tuted until the month of January 1844; and, therefore, under all the

circumstances of the case, finds that the pursuer has failed to establisi

the subsistence of the alleged trust, or to prove that the property u

which the defenders stand infeft, as absolute proprietors, was conveyed

to them by deeds revocable at his pleasure, but that the real and true

nature of the transaction was as stated by the defenders ; and therefore,

under reservation always of the pursuer's full liferent right in the sub

jects in question, sustains the defences, assoilzies the defenders from tb.ii

action, and decerns." •

* " Note.—This is an action of declarator of trust, fonnded on the allesatKU,

that certain exfacie absolute dispositions were qualified by a written letter of re

lief, granted and delivered at the time. There can be no doubt of the general

rule, that, under the Act 1696, c. 25, no such declarator can be sustained *xcepl

upon the writ or oath of the party ; Duggan v. Wight, 2d March 1 797, Mors,

12761 ; and as the letter of relief has been lost by the pursuer's own neglitteottk

and his averment of the abstraction thereof is not proved, the competent evident

is awanting.

'• But it was contended, on the authority of the cases of Montgomery, "£

February 1811, Fac. Coll., and Miller v. Oliphant, 7th March 1843. Dor,:*

Vol. V. 856, that the pursuer was entitled to enquire into the reality of the m*

action, the defenders having admitted that no price was paid for the subjects, ul

therefore that the dispositions proceeded on a false narrative. No proof wat tea*

dered by the pursuer ; but, on the contrary, probation was renounced, the •:£•

gence granted for the recovery of the back-letter baring failed. But, adouiaf

the fullest enquiry into the reality of the transaction, it appears to stand tbst->

both parties are agreed that there was a letter actually granted at the time Ae

deeds were granted, and the question is, what was its true import ? The ponwr

says it was a simple declaration of trust, the defenders, an acknowledgment tk»

the property should be held in liferent by the pursuer. The pursuer has kwtak

document, and therefore his account of it cannot be received. The admis.iunaf

the defenders must be taken with its qualities, and the acceptance by the pnr>eet

of the letter of November 1842, is a strong confirmation of the truth of their stele-

ment, although the burden of proof does not lie on them.

" The pursuer pleads alternatively, that, even if there had been no trvet. Us

deeds, being gratuitous, were revocable. But if the defenders were infeft as ak-

solute proprietors, as to which there is no doubt, and only granted a back-leta*

declaring the liferent to be in their father, it is inconsistent with the whole traa*

action to assume that there was a power of revocation. It does not appear to the

Lord Ordinary that there is any evidence of such power having been reserTei!.

and in these cases ' the evidence admitted to such an effect must be carefully

weighed.' Hume's Decisions, p. 235, Miller v. Miller, 13th November 1798. Set

also Braidwood v. Braidwood, 26th November 1335, Shaw, XIV. p. 64."
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The pursuer reclaimed, and pleaded ;— No. 140.

1. That the defenders having admitted that the deeds in question TT^845

proceeded on a false narrative, they could not be considered as standing chaimeu v.

upon them ; and, therefore, that the burden of proof as to the true nature Chalmi!r8-

of the conveyance was transferred from him to them.1

2. That, supposing some part of the proof lay on the pursuer, it was

competent to prove the trust by facts and circumstances admitted on the

record, these being equivalent to the party's writ ;s and that the facts

and circumstances admitted by the defenders in this case were sufficient

for that purpose.

The defenders pleaded ;—

1. That, as the pursuer had not produced the back-letter which was

acknowledged to have been in his possession, and which contained the

best evidence of the true nature of the transaction, and had failed to

prove its loss in the way which he had averred on the record, he was in

the situation of a party withholding evidence, and could not bring proof

of an inferior kind; and that they were, therefore, entitled toapresump

tion in favour of their statements.

2. That admitted facts and circumstances, in order to constitute a

proof of a trust, equal to express declaration by writ or oath, must be

inconsistent with any other view of the case than that a trust was truly

intended ; but that all the facts in this case were as consistent with the

ruth of their statement as with that of the pursuer.

Lord President.—The ground of action here is, that whatever may be the

ippearance of the deeds exfacie, they were truly intended to be a trust-convey-

iri-e for the pursuer's behoof, and that an acknowledgment of their real nature

vas returned by his daughters, in whose favour they were granted. This acknow-

edgment, contained in the back-letter stated to have been written by his daugh

ters, the pursuer says was at one time in his possession, but that it is now lost, or

las been abstracted from his repositories by one or other of the defenders. This,

lowever, he has failed to prove.

In these circumstances, was it not necessary for bim to instruct the contents of

hat letter? And then, observe his conduct after the alleged loss—when he asks

or something to supply its place, the answer he receives from one of his daughters

s, the property belongs to me and my sisters. Now, if the conveyance had really

>een one in trust, and had been expressly acknowledged to be so, would he not

iave expressed his astonishment at receiving an answer so inconsistent with the

previous letter? But he makes no complaint or remonstrance ; and his silence, I

riink, looks like a virtual admission of the truth of his daughter's statement. I

m decidedly of opinion that the Lord Ordinary is right.

1 Hotson v. Paul, June 7, 1831, (9 S. 685.)

• Stewart's Executors, July 8, 1777, (5 Br. Sup. 63 ;) Duggan v. Widit, Mar.

'., 1797, (M. 12761.)
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No. 140. Lord Mackenzie—This is a case of declarator of trust, and nothing eke ;

TT",_.. and of course the statute applies, and the trust must be proved by the writ or oath
June 13, 1845. rr r . '

Chalmers v. °' tne party. It applies here ajortiori, for the alleged trust is constituted by re-

Chalmers. gular, formal, and probative deeds, exfacie absolute ; and the conveyance is not

rashly granted, but is accompanied with a deed declaratory of its nature, in the

shape of a back-letter, though the parties differ as to the contents of this writing.

This deed is delivered to the granter of the conveyance, and, having got it. he

. proposes to declare the trust without producing the deed. Now, was it not hb

business to produce it, and, if he does not, is it not the presumption that be ha

either destroyed it himself, or, having it in his possession, does not choose to pro

duce it ? If the conveyance was truly in trust he has a remedy, for he may prott

it by the oath of the other party ; but if he does not do that, and does not pro

duce the deed in which, according to his statement, it was acknowledged, can %t

allow him to do it by a proof of vague circumstances? If there is any case ■

which the Act applies, this is one.

I don't think the circumstances founded on by the pursuer are in tlieuisth-

any way satisfactory. Though the deeds were not delivered to the granter*,

seisin was taken on them, and that is equivalent to delivery ; so that I tbink then

is little in that. The narrative of the conveyance, that it was a sale for a prier,

is undoubtedly not true ; but many gratuitous dispositions proceed on a false w-

rative of sale ; and here both parties admit that that statement was false.

Then, with regard to the letter from his daughter to him, it does not appear what

he wanted her to state in it ; but she says she is willing to give him a liferent, bttl

that the property is her own and her sisters. Now, if a probative deed bad em

been granted, proving that the conveyance was of a different nature altogether,

and was merely one in trust, would he have said nothing on getting this letter?

Why, he would have replied—I never thought of a liferent at all —the conw-

ance was only one in trust ; but, instead of that, he keeps it in his possession k

a long time, without making any reply whatever. That is a strong circnnutis*

against him. On the whole, I am of opinion that the Lord Ordinary's interim

tor should be adhered to.

Lord Fullerton.—I am of the same opinion. The words of the staute"

very strong, but tbey have been allowed to be modified in practice in some pv-

ticular cases. And it is reasonable enough, when an action of declarator of vf'-

is brought, if the party admits what would have been sufficient if stated on N't

to prove the trust, to allow this to supply the want of oath. But, on thisprb-

ciple, the pursuer here has not made out his case. Here there is an admuw*

on the part of the defenders that no price was paid for the conveyance, and the

the granter was entitled to the liferent of the property, notwithstanding the tent

of the deed; but then this is coupled with the statement, that the fee Has ami*

over absolutely to them.

Now, the pursuer treats this admission in a very convenient way. He np<

whenever yon admit that the narrative of the deed is false, the burden of pre--*'

is shifted, and it lies on you to prove that it was not a conveyance in trust. Bit

what right had he to take the admission without the qualification attached to it ■'

On that view, and as far as it stands on this admission of the defenders, I think

the pursuer's case won't stand.

Then it is said the facts and circumstances admitted are sufficient to prove*
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trust. Now, I rather think that the rases do bear out this—that admitted facts No. 140.

and circumstances may supply the want of a positive declaration of trust ; but

then these facts and circumstances must constitute real evidence of the conduct Chalmers v

of the party in relation to the matter, not to be explained in any other way than Chalmers.

as an admission that he holds in trust. The facts and circumstances in this case,

however, I don't think to be of any importance, in the way of proof that the con

veyance was truly one in trust. The burden of proving his case lay upon the

pursuer, and he has entirely failed to do so.

Lord Jeffrey.—I concur. I have all along thought that this was a very

peculiar case, and one that would require much more than the usual amount of

proof to show that the conveyance was truly one in trust. The pursuer comes

into Court, admitting that what he avers to be a trust was constituted by a deed

exfacie absolute. This, however, he says, was qualified by a bark- letter, which

was a probative instrument. He admits that he got delivery of this letter, and I

don't see, therefore, how he can be allowed to prove the trust in any other way

than hy its tenor and contents. The best evidence is that which he acknowledges

was once in his possession, but which he now says he has lost. If it be really

lost, a remedy was open to him—he might have brought a proving of its tenor;

bat that be has not done, and I think that is sufficient to decide the question.

Having admitted that he got the deed, and condescended upon the particular

mode in which it was lost, and yet having declined to bring a proving of its tenor,

he must be presumed to have disposed of it, or put it away himself.

I quite agree with Lord Fullerton, that some liberty has been taken with the

Act 1696 ; for, according to the way in which it has been applied in practice, a

trust may be proved by admitted facts and circumstances constituting real evi

dence. Admissions on record, signed by a procurator, however, just come to be

a party's writings by procuration. But then the facts and circumstances thus

established must be perfectly unequivocal ; while here, I think that all the facts

and circumstances admitted are more reconcilable with the defenders' than the

pursuer's view of the case.

The Court adhered.

Thomas Leiukn, S.S.C.—T. and R. I.imuii, S.S.C Ageuti.
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No. 141. John Cowan, (Curator Bonis of Thomas Turnbull,) Pursuer.—

JaneKJT^s. Marshall—Moncreiff.

Co»«n v. Turnbull's Trustees, Defenders.—Sol.- Gen. Anderson—

Trustees." G- G- Be^'

Insanity—Curator—Clause—Approbate and Reprobate 1. Circumstance*

in which held, that a curator bonis to a lunatic was not bound to make, on behalf

of his ward, an election between legitim and a testamentary provision. 2. Trus

tees were directed to realize the truster's personal property, and invest the pro

ceeds in land ; and on the recovery or death of the truster's only child—a

lunatic—to execute a strict entail thereof, along with the truster's other lands;

but no direction was given as to the profits of the personal estate or rents of tbe

heritage prior to the execution of the entail,—Held that these belonged to tk

lunatic, independently of the trust, as heir-at-law, and that his curator did let

approbate the trust by claiming them.

June 13, 1845. William Turnbull died in December 1840, leaving a large fortune.

1st Division His only child, Thomas Turnbull, was in a state of mental incapacity,

Lon) Wood, and on 11th March 1842, the pursuer, John Cowan, advocate, was

appointed his curator bonis.

By a trust-disposition, executed in February 1826, William Tnrnboll

conveyed to Mrs Alison Turnbull and others, as trustees, all tbe estate

and effects, heritable and moveable, which should belong to him at the

time of his death, " with full power to my said trustees, immediately

after my decease, to enter to possession of the premises, to output and

input tenants, and to manage the same in the like ample manner as I

could have done myself, and particularly to liquidate and realize my

whole personal property, and, as soon as conveniently they can there

after, to invest the proceeds in land, as near to my other properties «

can be got, and thereafter to hold and entail the same in manner under

written." By another clause of the deed, he directed his " said trus

tees to apply such part and portion of the income of my residuary

estate as they shall see useful and proper for the support and com

fort of my only child, Thomas Turnbull, during all the days of his life

time ; and, in the event of his recovery or death, then my said trustees

are hereby directed to execute a strict entail, according to the law of

Scotland, of my whole lands and heritages, as well as of such lands a*

may be purchased and acquired with my personal property, so directed

to be invested as aforesaid, and that to and in favour of the said Thomas

Turnbull, my son, if it shall please God to restore him to health, and to

the heirs whatsoever of his body ; whom failing, to the said William

Turnbull, son of my said brother deceased, and the heirs whatsoever of
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his body ; whom failing, to my own nearest heirs whatsoever, the eldest No. 141.

Iieir-female always succeeding without division, and excluding: heiresses- , "T"l_..
11 ill r • i. JaDe l3' 18*5-

portioners throughout the whole course of succession. C.wan v.

No marriage-contract had been entered into between William Turn- 1!""11"1" *
0 > Trustee).

bull and his wife, and, consequently, his son, Thomas Turnbull, had a

right to letjitim out of the free executry, which amounted to between

£80,000 and £100,000.

John Cowan, the curator bonis of Thomas Turnbull, raised an action

of declarator and count and reckoning, to which he called as defenders

William Turnbull's trustees, and the existing parties in whose favour

the entail was directed in the trust-deed to be executed.

His summons contained two principal declaratory conclusions :— 1st,

"That, hoc statu, it is not incumbent upon the pursuer, in the exercise of

the powers, or in the discharge of the duties of his office of curator bonis for

the said Thomas Turnbull, to elect on his behalf between his right of legi

tim attaching to the moveable estate and effects of the said deceased William

Turnbull, his father, and the rights provided in his favour by the said

William Turnbull's deed of settlement ; and that, notwithstanding such

election shall not be made by the pursuer on behalf of the said Thomas

Turnbull, and notwithstanding of the sums necessary for his support and

maintenance being supplied from the estate under the charge of the

trustees of his father, in terms of the requisition made on them by the

pursuer, as before mentioned, the right of the said Thomas Turnbull to

make such election, in the event of his recovery, or, in the event of his

dying without having recovered, or without having elected, the right of

his legal representatives to claim his legitim, shall remain entire and un

impaired." And, 2d, " That the trustees of the said William Turnbull,

defenders, are not directed or entitled, under the terms of his trust-set

tlement, to execute an entail of the lands conveyed to them by that deed,

and of the lands purchased or to be purchased by them under the direc

tions thereof, until the period of the recovery or death of the said Tho

mas Turnbull ; and that the income and annual produce drawn and to

be drawn from the estate, heritable and moveable, of the said William

Turnbull, between the period of his death and that of the execution of

such entail, whether the same was acquired by him in his lifetime, or

has been or shall be acquired by the said trustees, under the direction of

the said trust-deed, is undisposed of by the said deed, and now belongs,

or, as the same from time to time shall exist and become due, will be

long to the said Thomas Turnbull, absolutely and unconditionally, as

his own funds ; and that the pursuer, as his curator bonis, is entitled to

demand and recover the same—without prejudice to the right of the said

Thomas Turnbull, or of his legal representatives, afterwards to exercise

the said right of election, or to claim legitim, as before mentioned ; and

that the same shall so belong to the said Thomas Turnbull, and form
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No. 141. part of his funds, whether effect shall ultimately so be given either to

"~~" the said legal right of legitim, or to the foresaid testamentary provision

Cownn v in his favour under his father's said deeds of settlement"

Turnbuiis These declaratory conclusions were followed by a petitory conclusion

against the trustees to account for the free income, and to pay the amount

of it to the pursuer.

A record was closed on summons and defences ; and, after some previ

ous proceedings, which it is unnecessary to mention, the Lord Ordinary

ordered cases upon the whole cause.

In support of the first conclusion of the summons, the pursuer plead

ed ;—

1. That it was not incumbent upon him to deprive either Thomas

Turnbull himself, in the event of his convalescence—or his legal repre

sentatives, in the event of his dying insane—of the option to accept of

the testamentary provision, or claim legitim ; and that a curator bonis vras

not entitled to change or interfere with the succession of his ward, even

although such a proceeding should be for the ward's benefit.1

2. That this reservation of the option to Thomas Turnbull, or Lis

representatives, would not be affected by the trustees, in the mean while,

applying a part of the annual income in alimenting him ; because, wi

ther or not that option should ever be exercised, or in whatever manner

it might eventually be exercised, Thomas Turnbull was in any erent

legally entitled to such allowance.

In support of the second conclusion, he pleaded,—

1. That he was entitled to claim the surplus annual income of the

estate during the period between the testator's death and the time v\»

the entail was directed to be made, because the truster had not disposed ot

that income in favour of any third party, and that, therefore, it belonged

to Thomas Turnbull, his legal representative.8

*2. That it was a settled rule of construction, that in a trust-settlemat

a direction to employ the trust-funds in purchasing lands to be enuiti

on a series of heirs, was not held by implication to include the interest or

revenue arising from the trust-funds after the testator's death, when such

a direction was not expressed;3 and that the specialties which distin

guished the provision in the present case, were not only consistent with

the general rule, but strongly confirmatory thereof.

1 Ross, Jan. 31, 1793, (M. 5545;) Graham v. Lord Hopetowi, Marrb 6.

1798, (M. 5599 ;) Hannay v. Kennedy, Nov. 15, 1843, (ante, Vol. VI. p-

40.)

• Soutar, 22d January 1801, (Mor. App., Implied Will, No. 2.)

3 Campbell's Trustees, 17th May 1886, (14 S. 770;) ami llomt's TrwifM.

17th February 1838, (ib. XVI. 622;) Graham v. Templar, Uih February 1826—

affirmed on appeal, 1st April 1828, (3 W. & S. 48.)
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With regard to the first conclusions of the summons, the defenders No. 141.

Jane 13, 1845.

That a guardian was bound to elect for behoof of his ward where a Cowan ».

delay in making the election would prejudice others, and this more es-T"™te", "

pecially where the guardian was himself making claims connected with

the rights of such third parties ; and that the pursuer was bound to exer

cise the option belonging to Thomas Turnbull, because, 1st, Under the

second conclusion of the action, he was claiming payment of part of the

trust-funds. 2d, If the right of option was not immediately exercised,

embarrassment might arise in the management of the trust, and loss con

sequently result to the heirs of entail ; and, 3d, In the event of Thomas

Turnbull dying without having declared his election, and without leaving

an heir of his body, the right of election would be at an end, because in

that event his legal representatives would not be the heirs of entail, and

consequently would be entitled to claim the legitim.

With regard to the second conclusion, they pleaded,—

1. That it was improbable, in the circumstances of the case, that the

truster could have intended to exclude the annual income of the trust

estate from his direction as to investing and entailing.

'2. That the accruing produce, or income, being merely accessories,

followed the destination and application of the stock or principal, out of

which they arose, according to the maxim, accessorium sequitur suum

principale.1

3. That Thomas Turnbull was barred, upon the principle of approbate

and reprobate, from now claiming the accruing income, under any techni

cal defect or imperfection in the words of the trust-deed.*

4. That if Thomas Turnbull or his curator should now, in virtue of

his power of election, take the legitim, and thereby repudiate the testa

mentary provisions in his favour, the defenders would be entitled to an

ticipate the period when they were authorized and directed to exe

cute the entail, by executing it immediately ; and that thus the annual

income of the estate would thenceforth belong to the next heir of

entail.

The Lord Ordinary made avizandum with the case to the First Divi

sion, accompanying his interlocutor with the subjoined note.*

' Gillespie, 7th December 1802, (Mor. App., Accessorium, &c, No. 2 ;) Tem

plar, 14th February 1826, (4 S. 460,) affirmed, 28th March 1828, (Wilson and

Shaw's Appeal Cases;) Earl of Stair, 24th May 1826, and 19th June 1827,

(Wilson and Shaw's Appeal Cases.)

8 Kerr v. Wauchope, (1 Bligh, 21 ;) Storie's Cora., 3d ed., § 1075-1077 ; Bir-

mingbam v. Kirwan, (2 Sch. & Lefr., 449-450.)

* u Note.—It having been thought desirable that the argument for the parties

>lionld be put into writing, and the case being one in which it is not to be suppo

sed that either party would be satisfied with his judgment, in so far as adverse,
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the Lord Ordinary has considered that he may with propriety at once report to

the Court. He shall, however, state the views he entertains upon the points

argued in the revised cases.

•« 1. It does not appear to the Lord Ordinary that the pursuer, as curator bonis

of Thomas Turnbull. can, in the circumstances, be compelled to exercise the option

which belongs to Thomas Turnbull of taking his legitim, or taking benefit by the

testamentary provisions of his father ; and he therefore holds that the first decla

ratory conclusion of the summons is well-founded, and that the pursuer is entitle:

to decree in terms of it.

" If, indeed, the pursuer, under the second conclusion of the action, bad been

making an immediate claim to part of the trust-funds, that is, to a part of them

which is destined and appropriated by the directions and purposes of the trust-

deed, the case might have been different. But, under that conclusion, he ii not

claiming any thing either in respect of the provisions of the trust-deed, or against

its provisions. His claim rests on this, that what he claims has not been disposed

of by the truster, and belongs to the pursuer's ward, the truster's legal representa

tive, as being undisposed of residue. If the fund shall be found to bate been

tested on, then the claim will not be successful. If otherwise, there is nothing

in the nature of the claim which can force upon the pursuer now to exercise (or

his ward the option which it is contended by the defenders he is bound to make.

" If indeed it could be successfully maintained, that were the pursuer to elect

for his ward to take the legitim, and along with it such part of the truster's estate

as may not be otherwise appropriated, it would be in the power of the defenders

to execute the entail, which, by the provisions of the trust, they are directed to

make upon the occurrence of Thomas Turnhull's recovery or death, without wait

ing for either of these events taking place, the defenders might have a stronger

case for the plea of the incumbency of immediate election by the pursuer; because

in that view the postponement of it would itself be the means of creating tL'

very fund, which, in so far as it shall arise, the pursuer is contending, under tlr

second conclusion of his action, must fall to his ward as undisposed-of residse-

the fund thereby claimed being the surplus means of the trust-estate accruing.'

the intermediate period till the entail of the lands, original and purchased, shall W

executed. But the Lord Ordinary conceives that, in the circumstances, the elec

tion by the pursuer, if now made, to take the legitim, could not be attended »■*•

the supposed effect. The period at which the entail may be executed would it*

be thereby altered. It would still stand deferred till the recovery or death of Tix-

mas Turnbull. The fund for competition will consequently not be increased by

the election being delayed. If the election were to be to take the legitim, there

would nevertheless be an accruing income on the trust-estate to be claimed, on

the one hand, as unappropriated, and, on the other, as directed to be invested in

land and entailed ; and if the electiou were to be to take the benefits conferred tr

the trust-deed, there again there would be an accruing income to be similarly

claimed, because the pursuer contends that he would be entitled to it in fee-strop".

as being undisposed of. The only difference is, that in the latter case there would

be included the produce of the whole personal property; whereas, in the former,

the produce of the portion of it constituting the legitim would be excluded. But

in either case the pursuer, if right in his plea, would, and will be entitled to the

whole surplus accruing income, either as being the income of what belongs to aim

as legitim, or the income of the capital of the personal property, or rents of land

not appropriated or tested upon.

" Then with regard to the second conclusion of the action.

" The estate conveyed by the truster to the defenders, his trustees, coesisted
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partly of land and partly of personal property. The earliest date mentioned for

the execution of the entail appointed to be made by the trustees of the land di

rected to be entailed in favour of Thomas Turnbull, and the heirs whatsoever of

his body, whom failing, of William Turnbull, &c, is the recovery or death of

Thomas Turnbull. The trust-deed contemplates, that till the occurrence of one

or other of these events, the lands to be entailed are to be held by the trustees.

It is not disputed that the instruction to entail applies to the original lands con

veyed to the trustees, and any lands that may be purchased with the capital of the

personal property left by the truster when realized. But the question is, is the

surplus income and annual produce—after the payment of certain burdens, which,

from the death of the truster till the period of the execution of the entail, may be

derived from the personal property, or the original or acquired lands—undisposed-

of residue, in respect of its not being appropriated by the provisions of the trust-

deed, and which, therefore, belongs to the pursuer's ward ; or is it, or any part of

it, appointed by the provisions of the deed to be invested in land and entailed ?

" Although it could be reasonably conjectured or inferred that it was the inten

tion of the truster that this intermediate surplus income or produce of his estate

should be invested in lands to be entailed, that would not be sufficient to effectuate

the truster's purpose, or to exclude the claim of the legal representative, unless the

truster has duly executed his intention. It is true that the words used by him

are to be liberally interpreted, so as to carry his intention into effect, but still there

must be words which will fairly bear the construction proposed to be put on them,

for if not, the Court cannot supply them. It cannot, do that for the testator which

he has omitted to do habili modo. Now it is thought, that in the present instance

the testator has not used words which can be construed as importing a direction to

his trustees to invest in land the fund which is in controversy, and thereafter to

entail it, or so expressed himself as to put his legal representative to his election

between his rights, as such, in relation to that fund, and the benefits conferred

upon him by the trust-deed, and that there is nothing to support any opinion that

may be formed of its having been in the mind and purpose of the testator that the

surplus accruing income of his estate should be laid out in laud to be entailed,

heyond uncertain inferences drawn from the circumstances in which the settlement

was executed, aud the general scope and character of the instrument.

" It is impossible to read the trust-deed without observing, that—whether as

regards the rents of the lands conveyed to the trustees, arising during the inter

mediate period till the time shall arrive for the execution of the entail, or the rents

of the lands to be purchased by the investment of the personal property directed to

l>e realized, (both which acts are pointed out as things not to be deferred, but to be

done with all convenient speed)—there is not a single expression in the deed which

in the remotest way applies to their disposal, except in so far as they may be bur

dened with the annuities or other bequests directed to be paid, and the sum to be

allowed for the maintenance of Thomas Turnbull, and the expenses of manage

ment. Accordingly the defenders, in their revised case, have put all their argu

ment upon the terms of the provision for the disposal of the proceeds of the per

gonal property, and have not referred to any words in the deed as amounting to

an appropriation of the above-mentioned rents.

" After directing the trustees to realize his personal property, and invest the

proceeds in land, which they are ' thereafter to hold and entail in manner under

written,' and making provision for the payment of his debts and other matters, the

truster goes on, • Thirdly, and lastly,' to direct and appoint his « trustees to apply

such part and portion of the income of my residuary estate as they shall see use

ful and proper for the support and comfort of my only child, Thomas Turnbull,
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trustees. during all the days of his lifetime ; and in the event of his recovery or death, then

my said trustees are hereby directed to execute a strict entail, according to the law

of Scotland, of my whole lands and heritages, as well as of such lands as may be

purchased and acquired with my personal property, so directed to be invested as

aforesaid.'

" Here a part of the income of the residuary estate is expressly appropriated.

But with that exception, and the exception also of the annuities and other* with

which it may be held to be burdened, and the expenses of management, there is

not a word which admits of being construed into a direction for the appropriation

of tbe rents of the lands that may be held by the trustees, whether original or

acquired. Supposing, therefore, the personal property to have been realized and

invested in land shortly after the truster's death, and a surplus income to arise

from the rents, the purposes of the trust present a total blank with respect to its

disposal ; and, consequently, whatever may be thought with respect to the inten

tion of the truster, the Lord Ordinary is unable to discover any ground for the

plea, that in the due execution of the trust-deed, according to the sound construc

tion of its terms, any surplus so arising must be invested in land to be entailed.

It, on the contrary, appears to him, that such surplus forms an undisposed-of

residue.

It has, indeed, been said, that the rents must go along with the lands as id

accessory. If the lands could now be entailed, if that were now within the com

petency of the trustees, and the case were in law to be dealt with (as in that vie*

it would be) as if the lands were all purchased and the entail executed, it might be

a clear enough matter, that the intermediate income, till the actual execution of

the entail, would fall to the party intended to be hene6ted by the entail. Bnt tbe

position of things is here quite different. The point does not relate to the disposal

of rents and produce so accruing, but of rents and produce accruing daring a«

intermediate period, while no entail can, according to the provisions of the deed.

be executed, and while, therefore, no party can be the beneficiary under the entt-

The plea, therefore, of the rents and produce going as an accessory with the Ian*,

can have no place. In the circumstances, it is completely misapplied.

" But if the Lord Ordinary be so far correct in the view which he takes of uo

branch of the case, the question comes to be narrowed to the interest or inccK

accruing from the personal property while remaining personal. Does that in

terest or income fall under the direction for investment in land to be aftermrS!

entailed ?

" It is argued by the defenders, that the direction ' to invest the proceeds' «

the personal property in land may, by a large and liberal construction, be held*

embracing the income of the personal property till the date at which tbe entail >•

afterwards appointed to be executed, in whatever way arising ; whether from ih«

personal property before being realized, or after being so, and before investment.

or even after investment in land, as being still income derived from what waser-

ginally personal property. The income, as derived from rents after in vest m«'-

has been already adverted to. With regard to the rest, the Lord Ordinary appre

hends that the construction contended for is excluded by the context, which »p-

pears to him to limit the instruction to invest, to the funds or proceeds product

by the realization of the personal property which the trustees are immediately be

fore empowered and required to make. The trustees are empowered, immediate!'

on the death of the truster, to enter on possession of the premises—that is, ibe

whole estate conveyed—and to manage the same in like manner as tbe truster

could himself have done, and ' particularly, to liquidate and realize my whole per

sonal property, and, as soon as conveniently they can thereafter, to invest the

proceeds in land, and thereafter to hold and entail the same in manner under*'fit
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tea.' This plainly contemplates, and indeed, in distinct terms refers to a realiza

tion of the personal property left by the truster with all reasonable expedition.

That is the act of management enjoined upon the trustees, and then it is the

proceeds so obtained which, ' as soon as conveniently they can thereafter/ they

are directed to invest in land, and not the income to be derived from the proceeds

when realized. It does not appear that, to the latter, the direction can by any

liberality of construction be applied. The supposition, indeed, implies that the

personal property is either to be retained unrealized, or that the realized fund is

to be kept personal as a source of income. But is such a supposition at all con

sistent with the terms of the deed ? Do they not, on the contrary, expressly

point at speedy realization, and speedy subsequent investment to be made of the

realized fund ? The purpose of the trust distinctly was, that his personal estate

should not continue personal, but that it should be forthwith realized, in order

that, as soon as the trustees could conveniently do so, it might be converted into

landed estate ; and there is no instruction for the disposal, by investment in land

to be entailed, of income arising either from the original personal estate, till it

should be realized, or from its produce afterwards while in the hands of the trus

tees unconverted. It would rather seem that the • proceeds ' appointed to be in

vested must be taken to be the proceeds of the capital of the personal property

left by the truster. According to the decisions—and were this a case where,

with a similar instruction otherwise, the direction to entail was given generally,

and not on a specified event, the occurrence of which might be for a time post

poned—the Lord Ordinary inclines to think that the instruction to invest in land

to be entailed, could not be extended beyond the proceeds of the capital ; and it

does not appear to him, that the possibility that the date, until which the entail of

the lands to be purchased cannot be executed, might be postponed, while, at the

fame time, all restriction as to the period of execution might, by the course of

events, be removed immediately after the death of the truster, can alter the im

port of the instruction as to what is directed to be invested in land to be entailed.

The word ' proceeds,' as used in Lord Stair's case, is coupled with • interest,' and

both are additional * to the residue of the trust-funds.' But even there it was

found that the instruction could embrace only the income or interest accruing

during one year from the truster's death, being the period allowed for ingathering

the estate and ascertaining its liabilities. Whether it can be carried that length in

the present case may be matter for consideration ; but further than that, the Lord

Ordinary conceives, it cannot go. It cannot, it is apprehended, be extended to

embrace either the interest or the income of the original personal estate for a

longer period if not then realized, or the interest or income accruing on its pro

duce after being realized, and before it shall be invested in land ; and still less

ran it, by any stretch of construction, be held to apply to the rents of land

purchased, while in the hands of the trustees, prior to the execution of the

entail.

" The defender's plea, founded on the supposition of the pursuer repudiating

the deed and electing to take the legitim, has been already adverted to. It is not

thought it could produce the effect alleged, of enabling the trustees immediately

to execute an entail, and thereby to stop any further accumulation of accruing

income which could be open to a claim hy the pursuer. There is, therefore, no

room for contending that the fund being created by postponing the election, the

pursuer or bis ward, or his ward's representatives, cannot be allowed, if they shall

ultimately take the legitim, also to take a fund which, if such election were now

made, would never come to exist. The fund would accrue whether the pursuer

elected to take the legitim or the testamentary benefits.

" The Lord Ordinary abstains from entering further upon the grounds upon
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the income of his heritable estate, nor any reference to the produce of the rea

lized personal estate, till the purchase has been made. It is true, in a snhse-

quent clause, the trustees are directed to execute an entail of the truster's " whole

lands and heritages, as well as of such lands as may be purchased with mv per

sonal property, so directed to be invested as aforesaid ; " but the last words just

carry us back to those before used, the direction to realize the personal funds as

soon as possible. I find, then, a total omission of any direction to the trustees to

apply the income of the heritable estate to the same purpose as the personal fundi,

so that the rents of it are not provided for at all ; and the same is the case with re

gard both to the interest of the personal property with which lands are directed to

be purchased, and to the rents of such lands, from the time of the purchase till th<

execution of the entail—no direction at all is given for their investment. In these

circumstances we must apply the principle established by the recent cases; and

therefore hold, along with the Lord Ordinary, that the cnrator here is entitled to

claim for his ward, as heir-at-law, that part of the truster's succession which his

been left out of the trust altogether, as intestate succession, without thereby recog

nising the trust.

Lokd Mackenzie.—The result of my opinion coincides with that of yw

Lordship, though not rested entirely on the same grounds. I think that thern-

rator bonis is not bound to elect, for there is nothing in the case which requires

election. The only thing that could render it necessary, would be if the whole

money, both the truster's personal property and the income arising from it sad

the heritable estate, were about to be invested in land. If the curator were to

object to this, that would be of the nature of election ; but there is no occasion

for doing so in the circumstances of the case.

I should hesitate greatly, however, to say, that a curator bonis could ne«r

make election, for there may be cases in which it would be his obvious duty to*

so. For instance, is he not to do it when the choice of the legitim might beat*

beneficial to his ward, and what he would reject would be a mere trifle? A

doubt whether, in some cases, he might not be obliged to make election, erte f*

the interest of other parties. In this particular case, however, I concur with jttf

Lordship that he is not bound.

As to the second point, whether the curator can claim the rents and profits o!

the truster's heritable and personal estate until the entail is executed, I agree with

your Lordship. I think he is entitled to the excrescence of the rents over »t»!

which he rests the opinion he has formed on this branch of the case, that the sur

plus income arising from the interest or fruits of the personal property left hy tl<

truster, or at least from the interest or fruits of it after a year of the truster-

death, and from the rents of the lands conveyed, and of the lands which shall be

purchased, constitute undisposed of residue—that, as such, it belongs to Tboaws

Tiirnlmll, not either under the trust-deed, or in opposition to its provisions, but '

virtue of his right, as the truster's legal representative, to whatever part of h»

estate remains unappropriated by his settlement, and this without prejudice to the

right of Thomas Turnbull or his representatives afterwards to elect to take the

legitim or testamentary provisions ; anil that the defenders are, tbereforr, unoVr

the third conclusion of the libel, bound to account accordingly to the pursuer •>

Thomas Turnbull's curator bonis.
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gues the heir a provision out of them for his sustenance ; and I cannot say that

the curator can claim that part, because that might perhaps be of the nature of an cowan v.

election. I think that the truster here did intend to make a settlement of the Turnbull's

whole rents of his heritable estate, but then he forgot it, and has not done it ;Truste,;""

and as little has he disposed of the interest of his personal property, directed to

be invested in land ; and these, not being disposed of at all, must go to the

heir-at-law.

Lord Fullerton.—On the first point I entirely agree with your Lordships.

1 do not think that the curator, in an ordinary case of this kind, is bound to make

election for his ward. I do not say, however, that there is no case in which a

curator would be bound to do so.

As to the second conclusion of the action, I have no difficulty in holding that

there is no direction given to the trustees with regard to the application of the

interest of the truster's personal property, or the profits of his heritable estate ;

tot then I think it is not so clear that the curator, by coming forward and claim

ing these for his ward, is not taking benefit under the deed. That portion of the

property does not belong to his ward as heir-at-law, but is something created by

the intervention of the trust. This raises a nice question, which is not much

argued in the papers. There is a sum accumulated by the intervention of the

trust-deed, and, if the curator claims it, can it be said that he is not founding on

the deed ? Suppose Mr Turnbull were to recover, and claim the legitim after he

had done 60, 1 think the other parties would have a great deal to say in opposition.

I have some hesitation, therefore, in holding that the pursuer is entitled to secure

this undisposed of fund for his ward, as it is something quite different from taking

it for him in the character of heir-at-law or executor.

Lord Jeffrey.—I concur on both points, and think it unnecessary to say any

thing as to the first. Without a plain case for the benefit of the insane individual

under his care, no official person, such as a curator bonis, can affect his succession

by making such an election as that in question ; and I doubt whether the Court

"n look to any thing but the best interests of the insane. Upon that point,

therefore, I am quite clear.

With regard to the second point also, I am clear. I own that I am not moved

W Lord Fullerton's difficulty ; and I think that the solution of it is this—Is it a

legal proposition, that this party takes the surplus of the trust estate in any other

character than as heir-at-law? And if it is not, is it relevant to say, that the

fond was created by the provisions of the trust-deed ? I do not see, if it is clear

that it is as heir-at-law that he takes it, that it is more than a mere matter of his

tory how that fund arose ; the heir-at-law is the recipient of every thing that has

not been otherwise legally appropriated by his ancestor.

It appears to me, then, that there is no inconsistency in claiming both the legi

tim and the residue, as I do not think that, by asking the latter, he is founding on

the trust-deed.

The Court accordingly pronounced an interlocutor, decerning in terms of

the declaratory conclusions of the libel, and remitting to the Lord Ordinary

3 K
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June 14, 1845.

Mark.

Hunter, Blair, and Cowan, W.S Tods and Romanzs, W.S.— AgenU.

No. 142. Alexander F. Mark, Petitioner T. Mackenzie.

Judicial Factor—Curator Bonis.—Judicial factor appointed to a party, who,

being both deaf and blind, was incapable of managing his affairs.

June 14, 1845. Alexander F. Maiik had some property left to him under a trust

2u divi executed by his grandmother. It was provided in the trust-deed, that

K. upon his attaining the age of twenty-three, the trustees should denude in

his favour, and execute a conveyance of the trust property to him. In

consequence of several paralytic attacks, Mark had been completely de

prived of his hearing and of his sight, and was unable to communicate

with any one except through the medium of touch, but his mental facul

ties remained unimpaired. An application having been made to the sur

viving trustee to denude of the property, he declined to do so, unless he

received a discharge, attested by two notaries-public to be in their actual

knowledge the deed of Mark, or unless a curator bonis were appointed to

him. Being both deaf and blind, the notaries could only ascertain that

he understood and approved of the deed, by communicating with him by

the finger alphabet.

In these circumstances, Mark presented a petition for the appointing '

of a curator bonis or a judicial factor. Amongst other certificates ap

pended to the petition, was one from Mr Kinniburgh, of the institute

for the deaf and dumb, who stated that he had conversed with the peti

tioner by means of the finger alphabet, and had found him perfectly i»-

telligent ; that he told him that he wished to get his property out of the

hands of the trustees, and to have a curator appointed, and that his age"

had full authority to act for him in making the application.

The Court appointed a judicial factor.

John Codrt, S.S.C Agent.
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Gordon, Pursuer.—Ross. No. 143.

Scott, Defender.—Pattison. T ,"TT_..
' Juno 1(, 184o.

Et e contra. Gordon v.

Scott.

Process—Jury-Trial—Act nf Sederunt, 16th February 1841, § 46 Where

tvo parties, who were pursuing actions of damages against one another, had

tacb applied to have the other's action dismissed, in respect that no notice of

trial had been given within a year after issues were adjusted,—The Court dismissed

both actions, repelling a plea which was stated for one of the pursuers, that the

processes being conjoined, and the action by the other party heing the tir*t and

leading action, he was not in default, as he was not entitled of his own authority

to disjoiu them, and force his own case to trial.

Scott raised an action for debt against Letters, before the Sheriff ofJune 1". 1845.

Perth, and used arrestments upon the dependence in the hands of Camp- 2D Division.

bell. Upon this, one Gordon raised an action of damages before the Jarv c»u-'-

Sheriff against Scott, alleging that the latter had wrongously arrested

property which belonged to him ; and a record was closed, and a proof

illowed by the Sheriff. Upon the dependence of this action, Gordon

used arrestments against Scott in the hands of Mrs Fisher. During the

dependence of the action, Gordon v. Scott, Scott raised an action of da

mages in the Court of Session against Gordon, and also against Mac

kenzie, a Sheriff-officer, for alleged wrongous arrestments used on the

iependence of Gordon v. Scott, and afterwards advocated that process

inder the 40th section of the Judicature Act, with the view to trial by

ury. Thereafter, two actions of multiplepoinding were raised in names

if Campbell and of Mrs Fisher, and all these processes were conjoined.

Hie conjoined processes having been remitted to the issue-clerks, issues

fete adjusted in January 1844, relating separately to the two grounds of

lamage alleged. After that, no proceedings were taken by either party

o bring the cases to trial.

Gordon and Mackenzie presented a note to the Court to have Scott's

ction of damages dismissed, in respect of no notice of trial having been

iven within the year.

This motion was opposed by Scott, on the ground that the actions be-

]g conjoined, and Gordon being the pursuer of the first and leading

ction, he (Scott) was not in default, as he was not entitled of his own

uthority to disjoin the actions, and to force his own case to trial.

On the other hand, Scott applied to have Gordon's action dismissed,

i respect of his failure to give notice of trial ; to have the whole actions

^joined, and the actions of multiplepoinding remitted to the Lord Or-
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No. 143. dinary ; and to be allowed to proceed with his own action, in which he

, TH~ls.r stated he was ready to give notice of trial immediately.

Alexander.

The Court dismissed both actions.

.—Jambs Marshall, S.S.C.—Agml«.

No. 144. Alexander Alexander, Claiming to be Earl of Stirling, Re>

claimer.—J. A. Wood.

Process—Appeal—Extract—Reclaiming Note—48 Geo. III. c. 151, § 16 —

1. Where an appeal bad been delayed, with the view of allowing a party to brirj

up before the House of Lords a subsequent decree which had been pronounced in

the process, aud which had been allowed to become final and be extracted throu°i)

inadvertence in allowing the reclaiming days to expire—the Court, hulding that

the process had been taken out of Court by the extract, refused to entertain »

reclaiming note, under the provisions of 48 Geo. III. c. 151, § 16, without a remit

being made by the House of Lords. 2. Question, Whether the provisions of the

above section are applicable to final extracted decrees ?

June 17, 1845. See former report, of date 9th July 1839, ante, Vol. I. p. 1188.

_ In this case, which was a reduction by the Officers of State of a service

2b T")ivision

Lord Caning- by Alexander Alexander or Humphreys to Sir William Alexander, first

name. ]?ari 0f Stirling, the Court, upon 9th July 1839, pronounced a judgment

adverse to the defender, which is reported above. Alexander then tp-

. pealed this judgment to the House of Lords. Some time afterwards, it

Officers of State having given in a note, stating that the summons con

tained conclusions other than those disposed of by the judgment of tic

9th July, the Court remitted to the Lord Ordinary, who, of date 2d Jn»e

1840, in absence, pronounced decree of reduction conform to the conci

sions of the libel. This interlocutor was not reclaimed against, andtk

decree was extracted.

When the defender's appeal came on for hearing, it was found neces

sary to bring up before the House of Lords the Lord Ordinary's inter

locutor of 2d June 1840, as well as the former interlocutor appealed

against. The case having been delayed in the House of Lords with that

view, the defender brought a summons of wakening, under which tie

Lord Ordinary, of consent, wakened the process. The defender then

gave in a minute, stating that the interlocutor of 2d June 1840, which

had been pronounced in absence, having by inadvertence not been re

claimed against in due time, he was desirous tb have it opened up, and

with that view craved leave to submit it to the review of the liner-

House. Upon this the Lord Ordinary, the Officers of State not appear
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ing or objecting, " granted leave to the defender to submit the said No. 144.

interlocutor, of date 2d June 1840, to the review by reclaiming: note of.
lo j t-». • • <• i r, • e \ >, ■.-.■. June 1/, 1S45.

the hecond Division of the Court, in terms of the statute 48 Geo. III. Alexander,

c. 151, § 16."

Alexander then presented a reclaiming note, praying the Court to re

view or alter the interlocutor of 2d June 1840.

J. A. Wood, for the reclaimer, contended, that the ease came under the

operation of the above section of the statute, and that if it were to be held

that the remedy was excluded because the decree was extracted, it would

have the effect of frustrating the intention of the Act; in respect inad

vertence could only arise after the expiry of the reclaiming days—i. e.

after the decree was extractable. And further, that as the Lord Ordinary

had granted leave to submit the interlocutor to the review of the Inner-

House, and no reclaiming note had been presented for the Officers of

State against his judgment, the question of the competency of the re

claiming note against the interlocutor of 2d June 1840 was no longer

open.

Lord Justice-Clerk.—I doubt greatly the competency of this wakening. The

proceeding seems to be altogether irregular and incompetent. But without going

back on that, we must be satisfied of the competency of the proposal now made to

us. I think we cannot entertain any application. There are many interlocutors in

v. Iiirh there is no decerniture, and which are not extractable; and it is to provide

against inadvertency in allowing these to become final that the statute applies.

In this case the decree has been extracted, and the process is at an end. Whether

a reduction is competent we need not enquire, for there is no such process. Be

sides, the process must be in this Court. I do not say that this remedy would

be incompetent in regard to a final decree, were the process here. We will do

any thing that the House of Lords wish us to do, but the process has been taken

oat of this Court by extract. I believe that the House of Lords hold that an ap

peal does not carry the proceBs away as a writ of error in England, and hold it to be

still with us ; but, as far as Scotch practice goes, the point is fixed in this Court.

Lord Cockburn.—The Lord Ordinary has granted leave to submit this inter

locutor to review; are we not then resisting his judgment? Ought there not to

have been a reclaiming note for the Officers of State ? We are just reversing the

Lord Ordinary's judgment without a reclaiming note.

Lohd Moncreiff.—The Lord Ordinary does nothing more than give leave to

reclaim ; we are still to judge.

Lord Justice-Clerk.—The leave of the Lord Ordinary is merely a condition

precedent. It does not rest with him to say that the Court has jurisdiction.

Lord Medwvn.—I think the only remedy is going to the House of Lords, and

sending back the process ; or their making a special remit to us.

Lord Justice-Clerk.—It may do if they remit the process in any way that

will supersede the difficulty as to extract. *

The Court accordingly superseded the reclaiming note till further order.

E. Lockhakt, W.S.—Agent.
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No- 145. James White, Pursuer.—Marshall.

June 19, 1845. Peter Forbes, Defender Penney.

White v.'

Forbes.

Process—lies Noviter—Expenses—Statute 6 Geo. IV. c. 120. § 10.—Held,

Myers, that the Lord Ordinary is imperatively required by the Judicature Act, on per

mitting an addition to be made to a record, after it has been closed, as res norittr,

to find the party liable in " such expenses as he may deem reasonable."

June 19, 1S45. In this case, after tbe record Lad been closed, the defender was allowed

1st Division. to afld certain statements to it, as res noviter veniens ad notitiam. The

Lord Wood, interlocutor of the Lord Ordinary, allowing the addition to be made, did

not contain any finding as to expenses.

The pursuer reclaimed, but the Court, without hearing the counsel for

the defender, adhered to the Lord Ordinary's interlocutor on the merits.

The pursuer then pleaded, that as by the 10th section of the Judicature

Act, it was provided, that an addition to the record, as res noviler, could be

made only on the payment of "such expenses as may be deemed reason

able by the Lord Ordinary," he was entitled to the expenses occasioned

by the addition, but that the Lord Ordinary had not pronounced any

finding to that effect.

The Court held that it was imperative under the statute, that the Lord

Ordinary should pronounce a finding as to expenses, though these should

be modified to one shilling.

The following interlocutor was accordingly pronounced :—" Aihet

to the interlocutor reclaimed against, with this qualification, tin

the case is hereby remitted to the Lord Ordinary to award to the

pursuer such expenses as his Lordship shall deem reasonable, in

terms of the statute 6 Geo. IV. c. 120, § 10."

John Gilmour, S.S.C.—Thomas Johnstone, S.S.C.—Agents.

No. 146. G. C. Myers, Petitioner—Currie.

Lunatic.—Where the nnnunl income of a lunatic's estate amounted to xlJ*

and the rate of board paid for him at tbe asylum where he was kept to £40, tj*

Court, considering this allowance to be too small, directed that it should be uv

June 19 1845.crease(' t0 £70, so as to provide him with additional luxuries and comforts.

?H J?'}'""0''- In this case, which was an application by the curator bonis of a lunatic

Ld. Itiihei tsuii. ' .

T. for approval of his accounts and intromissions, the Lord Ordinary stated.
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in making his report to the Court, that he had observed that the rate of No. 146.

board paid for the lunatic was small in proportion to the value of his . ~T~

estate ; that it appeared upon enquiry, that the board paid (£40 a-year) Myers,

was the highest rate at the Montrose Lunatic Asylum, where he was

placed ; and he proposed that an arrangement should be made with the

medical officers of the establishment, that the patient should be supplied

with some additional luxuries and comforts. The lunatic's estate was

stated to amount to about £7000 or £8000.

Lord Jdstice-Clehk.—I do not know if that is the proper course. If the

lunatic's estate is so valuable, I am not sure that he ought to be sent to a public

asylum. I see it is laid down in English cases, that the primary object should be

to apply the lunatic's estate to the fullest extent, for his own proper maintenance;

and there are cases where the Courts have ordered a carriage, and other luxuries,

to be provided for him.

The Court accordingly directed enquiries to be made as to the manner

in which the lunatic was kept, and as to the amount of the proceeds of

bis estate.

Of this date, the Lord Ordinary again reported the case, stating that

it might not, in the circumstances, be advisable to remove the lunatic

from Montrose Asylum. That his income amounted to about £150 per

annum, and that, according to a report from the medical officers of the

institution, if the rate of board were increased from £40 to £70, he might

bare an attendant to himself, the benefit of occasional carriage airings,

and the use of wine when it was thought expedient.

The Court remitted to the Lord Ordinary to give directions that

this should be done.

Ghaham Binny, VV.S.— Agent.
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No. 147. David Miln and Others, Pursuers.— Sol.- Gen. Anderson—Cowan—

Patton.

Miln v. B»y«ck. William Boyack and Others, Defenders.—Rutherfurd—Marshall—

Inglis—Macfarlane.

Bankruptcy—Discharge—Stat. 2 and 3 Vict. c. 41, §§ 1 13, 1 14, 115, 116—

At the second meeting of the creditors in a sequestration, held for the purpose of

deciding upon an offer of composition made by the bankrupt, an offer different

from that which had been made and entertained at the first meeting was accepted,

and the bankrupt was discharged by the Sheriff, whose deliverance was confirmed

by the Lord Ordinary, without objections being stated by any of the creditors:

the offer, as adopted by the second meeting, contained a provision, not entertained

at the first, that the funds (which were inadequate for payment of the whole con-

position) should be paid by the trustee to the creditors, primis venienlibas, till

they were exhausted : no notice whatever of the provision was given to the cre

ditors, nor were certain other alterations which had been made upon the offer »

originally entertained intimated to them in the Gazette notice calling the second

meeting, although specified in circular letters by the trustee : in a reduction of

the discharge, which certain of the creditors who had not received their share of

the composition instituted, upon the proceedings of the second meeting coming U)

their knowledge—Held (repelling a plea that the deliverance of the Sheriff tad

Lord Ordinary constituted res judicata against them) that the proceedings at tl*

second meeting were irregular and incompetent under the statute, and decreed

reduction of the discharge pronounced. Observed, that concealment, or defec

tive representations, in the " abstract of the state of the affairs and valuation of

the estate," required by § 1 15 of the Bankrupt Statute to be sent by the trnstn

to the creditors, in order to enable them to judge of an offer of composition, w«*

a relevant ground of reduction of a discharge, where it could be shown that t^

creditors had been thereby misled, and induced to form an erroneous view of their

interests in regard to the offer.

Process—Expenses.—Observed, (subsequent to advising,) that a corresponds

which had taken place between the agents after the cause of action had arisen, o-

tending to about 100 pages, and which had been boxed to the Court, ought not"

have been printed, and the expense thereof ought to be disallowed by the aod;ur.

June 19, 18-15. The estates of William Boyack, flax-spinner and merchant in Do>

8d division. c'ee' were sequestrated in September 1841, and Mr William Christie «

Lord Wood, appointed trustee.

Upon the 5th of January 1842, a general meeting of Mr Boyack*

creditors was held, pursuant to notice inserted in the Edinburgh Gazette.

" for the purpose of receiving an offer of composition, which the said

William Boyack will then make to his creditors." At this meeting a

report by the trustee, prepared with the view of exhibiting a state of tie

affairs, in order to enable the meeting to judge as to the ofler of compo

sition, was laid before the meeting. The bankrupt then made offer of a

composition of 2s. 6d. per pound, payable by three instalments, viz. 2s. in

the pound on the expiration of four months after the composition was finally

approved of by the Court ; threepence in the pound at the expiration of

twelve, and threepence at the expiration of eighteen months from the same

period. He also offered to pay the trustee's commission, and expenses

of the sequestration ; and proposed Peter Davie, merchant in Dundee,

R.
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as hw cautioner for the due fulfilment of that offer. The minutes of the No. 1 47.

meeting bear, that, having deliberated upon this offer, the meeting —"

"resolved that the offer and security be entertained for consideration, Miiu v. Buyack.

and authorized the trustee to call another meeting of the creditors, for

the purpose of deciding thereon, with or without amendment."

The trustee accordingly, upon the Gth of January, inserted in the

Edinburgh Gazette a notice of a meeting to be held on the 27th of

January. This notice recited the offer which the bankrupt had made at

the meeting of the 5th of January, and the security proposed by him, and

stated " that the meeting entertained the said offer ;" and gave notice

that a meeting of his creditors would be held, of the above date, " for

the purpose of finally deciding on the bankrupt's offer of composition,

and the security proposed." The notice did not state, as the minutes of

the meeting of the 5th of January bore, that the offer would be decided

upon at the meeting " with or without amendment." The trustee also,

of the same date (Gth of January,) addressed to each of the creditors a

circular, in which he detailed the above offer and security proposed at

the meeting of 5th January ; the circular proceeding further in these

terms :—" I have also to intimate to you that the meeting entertained

that offer, and authorized the trustee to call another meeting of the credi

tors, for the purpose of deciding thereon with or without amendment,

and that the meeting for deciding upon the said offer of composition will

he held within the British Hotel, Dundee, upon Thursday the 27th of

January current." The trustee further, in compliance with the provi

sions of the 115th section of the Sequestration Act, annexed an abstract

of the bankrupt's affairs, and of what the estate was expected to yield, in

order to enable the creditors to judge of the offer of composition. Upon

the 13th of January, the trustee addressed a second circular to the credi

tors, in which, referring to the circular of the Gth, he intimated that the

bankrupt, with the view of affording additional security to his creditors,

intended to amend the offer of composition which he had made on the

•'th of January to this extent, viz. that all the funds belonging to his

estate then held by, or under the control of the trustee, should not be

paid or delivered over to him upon the composition being approved of by

the Court, but should be allowed to remain in the trustee's custody, and

under his management, until the first instalment of the composition

should fall due ; and that these funds should then be applied by the

trustee, or at his sight, towards payment of that instalment.

The meeting of creditors took place upon the 27th of January ; the

bankrupt appeared at the meeting, and renewed the offer of composition

and proposal of security which he had made at the meeting of 5th January ;

and further, with a view to the additional security of his creditors, as well

as for the relief of the said Peter Davie, he proposed that it should be a

condition of the composition-contract, that all the moveable funds be

longing to his estate which were then held by and were under the control
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No. 147. of the trustee, (and which consisted of the assets mentioned in the ab-

~~ stract of affairs annexed to the circular giving notice of the meeting,)

Milnv.Boyack. should not be paid or delivered over to him (the bankrupt) upon the

composition being approved of by the Court, but should be allowed to

remain in the custody of the trustee, and under his management, until

the first instalment of the composition should fall due; and that these

funds, or the free proceeds thereof, " shall then be applied by the trus

tee, or at his sight, towards payment of the first instalment of the com

position, it being specially understood that the said trustee shall apply

the said funds towards payment of the first instalment of the said compo

sition due to such of the said creditors as shall first make application to

him for payment of the same, and he shall continue so to make payment

of the said first instalment of composition to the creditors who shall apply

to him therefor, primo venienti, until the said funds, or the said free

proceeds thereof, shall be exhausted."

The meeting having deliberated upon this offer of composition, it was

approved of by a majority of the creditors in number, and by more than

four-fifths in value, and it was accepted of, " all in terms of the offer, as

above specially set forth."

At a meeting held on the 31st of January, the trustee's accounts were

audited and approved of by the commissioner, and the amount of his com

mission fixed.

The trustee then presented his report to the Sheriff of Forfarshire,

who, having considered the report upon the 1st of February, found that

the offer of composition had been duly made and was reasonable, and W

been assented to by the requisite majority of creditors, and he appror*

of the composition and security ; and the bankrupt having appeared.*'

made the declaration required by statute, he found the same satisfactory'

and discharged the bankrupt of all debts and obligations contracted, or

for which he was liable at the date of the sequestration, and declared d*

sequestration to be at an end, and the bankrupt to be reinvested in te

estate, reserving always the claims of the creditors for the composition,

and under the reservation and conditions for the further security of tbe

creditors and cautioner for the composition, all as stipulated in the minutes

of the above meeting. An extract of this deliverance was issued upo»

the 2d of February, and upon the day following, the 3d of February, the

Lord Ordinary " confirms the said deliverance in terms of the statute ■-'

and 3 Victoria, c. 41, § 116." Upon the 4th of February, a certified

copy of the discharge and deliverance of the Lord Ordinary was ksoei

by the Bill-Chamber clerk.

The first instalment of the composition, being 2s. in the pound, becuK

payable by the terms of the offer upon the 3d—6th of June—days «

grace being allowed as in the case of a bill. On the morning of the tita,

certain of the creditors applied at the trustee's office, and received .pay

ment of their shares of this instalment The payments to these creditor
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who were nine in number, exhausted the whole realized funds in the No. 147,

trustee's bands, and none of the other creditors, to the number of upwards june79~1845

of 160, received any payment to account of the composition. It wasMilnv.Boyack.

alleged that the nine creditors who had thus received payment of the

instalment, were all officially connected with the sequestration, or con

nected or related to one another, conjunct and confident.

Upon the 13th of January, Mr Christopher Kerr, the law-agent in the

sequestration, had addressed a letter with regard to the composition to

Mr Garth, who acted for a creditor in London. In answer to some en

quiries upon the subject, he had stated that the only doubt was as to the

security of the proposed cautioner, adding—" Practically, however, if

your friends take care of their own interest, to the extent of calling for

their money on the stipulated day, they are quite safe for the 2s. per

pound; for it is part of the arrangement, though, in consequence of diffi

culties in form, we have not yet put it in shape, that all the available

assets are to remain with the trustee, not to be given over to Mr Boyack,

until the time stipulated for payment of the 2s., and that they are then

to be applied at the sight of the trustee to the payment of the instalment.

There will not be assets equal to all that is payable, but many will give

indulgence ; and so, if your friends send down their papers to their corres

pondent here a week before the appointed day, and cause their demand

be laid before Mr Christie, they may, I think, rely on payment."

Upon 1st November 1842, David Miln and certain others of Boyack's

creditors, who had not been present at the second meeting, and had not

eceived payment of the composition, raised an action against the bank-

upt, his trustee, and commissioners, and the other creditors, concluding

or reduction of the deliverance, or act and warrant of the Sheriff, ap-

iroving of the composition, and discharging the bankrupt, the interlocutor

if the Lord Ordinary confirming the same, with the minutes of the

neetingsof the creditors deciding on, and approving of, the offer of com

position ; and also of the receipts for the payments made by the trustee

o the creditors who had obtained payment of the composition. The

'iinmons also contained conclusions against these creditors for repetition

)f these sums.

The first and second grounds of reduction libelled, proceeded on the

legation, that in the " abstract of the state of the affairs and valuation of

he estate," which the 115th section of the statute requires the trustee to

;ive in the circular calling the second meeting to decide upon the bank-

upt's offer of composition, " to enable the creditors to judge of the said

fter," he had unduly withheld and concealed facts of importance from

lie knowledge of the creditors. These facts which were alleged to have

een withheld, were an opinion obtained from counsel as to the invalidity

'f the security held by certain parties claiming preferences to a large

mount over the estate ; and further, certain valuations which the trus-

ee had obtained of the heritable and movable property of the bankrupt,
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J"Jo. 147. and according to which a large reversion would have accrued to tbe

J Toasts Senera^ creditors after satisfying the preferable claims. The third reason

Miln v. Boyack. of reduction was—"The offer submitted to, and approved of by, the

second meeting of creditors, held on 27th January 1842, was essentially

different from the original offer made and entertained at the previous

meeting, held on the 5th of that month. It was irregular and incompe

tent to make any alteration or amendment on the offer so entertained,

which behoved to be decided on as it was originally made, and simply

accepted or rejected. In other words, the offer ultimately agreed to had

not been entertained and sanctioned by a previous meeting, as required

by the statute. 4th, The alteration or amendment actually agreed to by

a majority of the second meeting, and afterwards approved of by the

Sheriff of Forfarshire, and confirmed by the Lord Ordinary on the bills,

had not been previously notified to the creditors, as required by the sta

tute. The proposal to amend or alter the offer was not noticed in the

advertisement calling the second meeting, which appeared in the Gazette.

A material part of the proposal—viz. the stipulation to m;ike payment to

the creditors, primis venientibus, of the amounts of their respective com

positions out of the funds in the trustee's hands, until the same should be

exhausted—was not previously notified to the creditors, either in the cir

cular letters addressed to them, or in any other way whatever. 5th, The

alterations or pretended amendments thus made on the original offer of

composition, were— contrary to the provision of the statute—calculated

to produce inequality and injustice among the creditors, by enabling those

resident on the spot, and acquainted with what had taken place, and the*

by whom the resolution had been concocted and carried through tie

meeting, to obtain full payment, while the creditors at a distance, «i

those ignorant of the resolution and its object, might be postponed **1

deprived of what should become due to them; and in consequence ol

these irregularities, and of the concealment of the actual state of the pro

ceedings in the sequestration, certain favoured creditors have obtained*"

undue and unfair preference ; while those creditors who, like the pur

suers, were kept in ignorance, have been deprived of the composing

promised to them."

The pursuers pleaded ;*—

1. The proceedings in the sequestration terminating in the discharge

upon composition contract under challenge, are reducible, in respect that

those proceedings were carried through in violation of the provisions c-;

the Bankrupt Act.

In particular, (I.) While the statute requires that the offer of compo

sition shall be proposed at one meeting of creditors and notified to all the

* The cause was argued both in cases and orally.
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creditors by Gazette notice, and finally considered at another meeting No. 147.

without alteration or amendment of the offer originally made, the offer as , 7cT~1045

agreed to, and acted on, had not been made at any former meeting, andMilov. Boyack.

had not been notified in the Gazette, but was an altered and modified

proposal, professing to be an amendment of the offer as made, and alone

referred to, in the Gazette notice, and was an offer with which the se

cond meeting had no power under the statute to deal. The whole pro

ceedings being beyond the statute, the plea urged by the defenders, that

the objection should have been taken before the Sheriff, and that it was

now competent and omitted, was inapplicable.

(2.) The new provision introduced in the offer, by which the effects

realised in the sequestration were directed to remain in the hands of the

trustee, and to be by him paid primo venienti, was calculated, as it

proved, to be eminently injurious to distant creditors, and effectually

prevented that equal distribution which it is the object of the bankrupt

statute to secure.

2. The proceedings terminating in the composition contract and dis

charge, are separately reducible, because these proceedings were carried

through with undue concealment of facts, material to have been commu

nicated to the creditors in judging of the offer of composition, for objects

and purposes opposed to the interests of the creditors ; and further, be

cause the whole arrangement was framed and carried through for the

purpose of securing an undue preference to a few favoured creditors out

of the general body.

:3. The pursuers are entitled to insist that the sums paid under the

operation of the provision as to payment primo venienti shall be repaid,

;ml that proceedings in the sequestration shall be resumed, with a view

to the realization and fair distribution of the estate among the creditors.

The defenders pleaded ;—

The pursuers' objection to the regularity of the proceedings under

reduction, was barred re judicata. It was open to the pursuers to have

appeared before the Sheriff and to have stated the objections now insist

ed in ; but having failed to do so, and the Sheriff, and afterwards the

Lord Ordinary, having found that the offer of composition had been duly

made and accepted of, it must be held that the decree of approval and dis

charge had the force of res judicata against them, and that the objections

low urged were competent and omitted. Having lodged claims in the

sequestration, they were to be dealt with in the same manner as parties

who had entered appearance in a process. The pursuers endeavoured to

get the better of the statutory finality of the discharge, and of its being a

decree pronounced in foro, and supported their claim to be still permit

ted to challenge the proceedings by reduction, on the ground of want of

due notice, and on the further ground that the alleged irregularities had

thrown the proceedings without the statute. It was admitted that no

notice was required by statute of the application to the Sheriff and Lord
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No. 147. Ordinary, but it was said, that as this application was usually presented

June 19 1845 imme<liately after the second meeting, the notice of the meeting was

HUn v. Boyack. truly also the notice of the application. Each creditor received a notice

that a meeting was to be held for deciding upon an offer of composition.

Under the present bankrupt statute, very extensive powers were given

to the meetings of creditors ; they had the power of binding absent cre

ditors, and had authority given to them almost of a judicial character.

This was peculiarly the case as to the meeting for the approval of an

offer of composition. Creditors were not entitled, under the statute, t»

remain absent from meetings, and subsequently to take advantage of irre

gularities that might have occurred. Further, the pursuers had received

notice, that at the second meeting the bankrupt's offer of composition was

to be disposed of " with or without amendment." If it were the case tkt

an irregularity had been committed at that meeting in entertaining an

amended offer, the pursuers could not at least allege that they had not

received notice of it ; and after having been thus warned, it was pecu

liarly their duty to have attended the meeting and guarded against it

The plea of want of notice, therefore, was insufficient to take off tbe

effect of the defenders' objection of competent and omitted. Nor coui<i

the irregularities alleged have that effect. A distinction was to be draws

between irregularities within and outwith the statute— the former, when

not objected to at the proper time, affording no ground for subsequently

setting aside a discharge. The irregularities libelled on were all wilha

the statute. To sanction the principle, that reduction of a discbarge nfl

competent at any time within the years of prescription, upon the ground I

of a slight statutory irregularity, would be productive of the greats* !

hardship and confusion.

In reference to the pursuers' plea, founded on the alleged concealmest,

on the part of the trustee, of facts which it was material that the creditor*

should have been made aware of in judging of the offer of composicaa,

the defenders alleged that the abstract, which he communicated to d*

creditors, contained a true and correct view of the state of affairs.

The Lord Ordinary reported the case.*

* " Note Involving, as this case does, questions of considerable general im

portance with reference to the winding up of a sequestration, and the discharge af

the bankrupt on a composition, and in order that the whole cause may be at eon

before the Court, for the disposal of their Lordships as they shall see fit, instead

of partially by a reclaiming note, in reference to the points which an interlocal*"

may decide, tbe Lord Ordinary has thought it better to report it without a jade*

ment ; and he has been the more inclined to adopt that course, from being tatic

fied, that whatever his judgment might be, it would be brought under review hr

the unsuccessful party, preparatory to which the record, revised cases, and docu

ments have been already printed.

" Important changes have, by the present Bankrupt Act, been made upon uV

provisions relative to the settling the bankruptcy by a composition-contract.
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Lord Justice-Clerk.—The Court are fully impressed with the great im- >J0. 147.

portance of this case, and with the delicacy of questions which involve the right

June 19, 1845.

Mllnv. B.iyack.

" Looking, 1st, to the express words in the 59th section of the former Act, de

claring that the offer of composition to be submitted to the decision of the second

meeting called for the purpose, may either be the offer originally entertained by

the first meeting, or that offer with ' amendment;' whereas, in the existing Act,

the whole provisions (sections 113 and 114) appear to relate to • the offer and

security' as submitted to and entertained by the first meeting, it being that ' offer

snd security' of which notice is to be sent to the creditors previous to the second

meeting, and it being upon the acceptance of ' said offer and security' that the

farther proceedings for winding up are to be had, all mention of amendment upon

the offer being entirely omitted ; 2d, to the more limited amount of final concur

rences by the creditors which is now, in the case of a first proposal for a settle

ment by composition, requisite to enable it to be carried through ; and, 3d, to the

manner in which the subsequent proceedings for the discharge of the bankrupt are

provided for, and in practice carried through, there being no intimation made or

notice given by advertisement in the Gazette to the creditors generally, before the

whole is closed by the approval of the Sheriff and the Lord Ordinary, or the

latter only as the case may be—the Lord Ordinary has doubts whether it must

not he held to be alike the provision and the policy of the Act, that the offer of

composition and security to be laid before the second meeting must be in the pre

cipe terms in which it was submitted to the first meeting, and afterwards commu

nicated to the creditors generally by the statutory notice, and be then either sim-

pliciter accepted or rejected, and that the oiler does not admit of being modified

or changed, even although the modification or change may to all appearance be

in improvement upon, or a beneficial addition to it. He has doubts whether it

was not meant that absent creditors were to he entitled to rely that nothing was

to be done at the second meeting but the bare consideration of the offer and se

curity, as communicated to them, and that all inducements to creditors present—

who might not have sanctioned the offer as it stood—to accede to it, in the shape

of suggested amendments proposed at the meeting, by which, in the hurry of the

moment, they might be influenced without due consideration, should be excluded.

But he has still greater doubts whether it can be taken to be competent, under

the present statute, to introduce upon the original offer and security any thing

that materially changes its character, however apparently beneficially, with refer

ence to the security which, as first entertained and notified to all the creditors, it

would have afforded ; and he has not been able to satisfy himself that the altera

tion which, in the present instance, was made at the second meeting upon the

manner in which the bankrupt's estate was to be disposed of, by being allowed to

remain in the custody of the trustee, and the special stipulations in regard to the

way the trustee was to apply it to the payment of the creditors, thereby completely

tying up his hands as to the mode of distribution—all which became an integral

pan of the contract—was of that unimportant kind, or if important, of that clearly

equally just and advantageous description in its probable—or it may rather be said,

certain operation to all the creditors interested in the estate, which the defenders

*ould represent it to be. The Lord Ordinary aVoids going into the remarks

which occur to him upon this part of the case, which would occupy too much

space. He shall only observe, that it appears to him to involve very grave matter

>t> the law of sequestration under the present statute, and that (apart from any

question of fraud) he considers this to be abundantly illustrated by the evidence

m process, of the manner in which the proposed amendment upon the offer was

nsed to influence the minds of a certain creditor or creditors, (Documents, p. 108,)

and its ultimate working out, when adopted, by which the entire fund realized from

the bankrupt's estate, when the first instalment of the composition fell due, was

distributed among nine creditors whose particular situation and connexion with



896 CASES DECIDED IN THE

No. 147. to get aside the discharge of a sequestration carried through according to the form*

of the statute, whether that discharge proceeds on a composition-contract or not.

June 19, 1845.

Miln v. Boyack.

those more immediately conversant with the bankrupt's affairs, is pointed out in

the papers.

" If it shall be held that the alteration or amendment upon the offer of compo

sition was not competent in terms of the Act, then it follows that it was a com

position carried through without that notice to the creditors, which is expressly

required by the Act, to give validity to the proceedings, and in complete violation

of its provisions in the matter of the settlement of a sequestration by composition-

contract. While the whole thing is statutory, standing entirely on statutory

powers and regulations, (one of the most important regulations, and which lies st

the foundation of the power to discharge, being the notice to be given to the wlwfc

creditors of the offer and security proposed by the bankrupt,) the contract was nut

made and agreed to in terms of the statute, but ontwilh the Act altogether. True,

the notice (Documents, p. 52) sent to the creditors, bears that the meeting to b*

called was for the purpose of deciding upon the offer which had been entertained

' with or without amendment.' But for this there was no authority in the woris

of the Act ; and if it was incompetent to amend the offer, a notice so conceit*!

could not render it competent, or in any way affect the rights of creditors, whick

must depend upon the provisions of the Act, unaffected by attempted deviation

from them. It is also true that a second notice (Documents, p. 53) was sr»s,

signifying the bankrupt's intention to amend his offer, and disclosing in part lie

amendment to be proposed. This may prove that the bankrupt and trustee »s»

sensible that the change contemplated required to be intimated to the creditor*

but it cannot improve the condition of the defenders. For, 1st, The stawiie con

tains no provision for such supplementary notice, and it was therefore not a s'.a'i

tory notice. 2d, It gives notice of what had not been before the prior meeting

creditors, and sanctioned by it ; so that if an amendment be not competent,

objection could not be removed by such a course. And 3d, The not i •■ did

reveal the whole change, but kept back a most material part of it.

" Then if the alteration or amendment on the original offer was not compet

if the provisions of the statute were violated by the change which was made,

if the composition was carried through without the statutory notice, the qui

remains, Are the pursuers entitled to redress, by obtaining, on these grounds, Mi

composition-contract to be set aside, and the sequestration to be revived ? Vari«*

cases under the old statute, and a passage from Mr Bell's Commentaries, k»w

been appealed to by the defenders, as establishing it to be law, that the object)**

not having been slated before the sequestration was closed, and the bankrupt da-

charged, it is now too late to insist in them. It is not clear to the Lord Ordiu.7,

upon any of these authorities, that it would have been so ruled even under tit

late Act, in a case of recent challenge, where the prescribed statutory notices aw

not been given. But, at all events, such material alterations have, as he conccittt,

been made by the present Act, upon the provisions in relation to a composio**

settlement; and the course of procedure for its final approval, is so different fna"

that observed in practice under the prior Act, (in the present case the offer ■*

approved of by the creditors on the 27th January 1842, and without further ■••

tice of any kind to absent creditors, the final deliverance of the Lord OrdwtJ

was pronounced on the 3d of February,) that it is rather thought, that whatei*

might be the law under that Act, as settled by the cases, they cannot be consider

ed to be decisive now ; and the inclination of his opinion is, that there is notkif

in the objections pleaded not having been previously brought forward, to bar lit*

being urged in the form of a reduction of the composition-contract, and of »•

interlocutors or deliverances of the Sheriff and Lord Ordinary following tk«*»*

upon.

" The pursuers, among other allegpd irregularities, have founded on tneabstti*

of the state of affairs, and of the valuation of the estate communicated to thr or
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ftis very satisfactory to the Court to find that there is not the least shade of dif- No. 147.

Terrace of opinion as to the view to he taken of this case, or as to the precise

pound on which judgment should lie given ; and, on that account, I have been miLi v^b),8,"^

oV«ired to prepare the opinion of the Court.

The sequestration of the bankrupt Boyack was brought to a close, and bis dis

charge obtained, in consequence of the alleged acceptance of an offer of composi

tion, reported by the trustee to the Sheriff as duly made and as regularly accepted

of by the creditors ; on which report the usual deliverances from the Sheriff and

Lord Ordinary were obtained ; and the summons, after a full narrative, concludes

for production of the act and warrant of the Sheriff approving of the composition,

of the interlocutor of the Ordinary confirming the same, and of the minutes of

the meetings of the creditors deciding on the said offer ; and concludes for reduc

tion of the same on various grounds. I believe I cannot state the grounds on

which the judgment of the Court is to proceed more satisfactorily, than by taking

the reasons of reduction in the summons, and the documents referred to in sup

port of the same. There is really not much aid to be derived in coming to a

conclusion from any other parts of the record or productions. The first and

second reasons substantially relate to the same matters, viz. alleged concealment

or defective representations in the abstract of the state of affairs and valuation of

tbe estate, required by the statute to be transmitted by the trustee to the credi-

ors, in order to enable the creditors to judge of the offer of composition made by

he bankrupt, and entertained at tbe first meeting for consideration.

The Court do not proceed at all on these reasons of reduction. But I believe

H are all anxious, on the other hand, that it may be understood that we do not

mend to indicate any doubts of the relevancy of such reasons of reduction, pro

filed it shall in any particular case be made out that the creditors were not fully

mil properly informed, but, on the contrary, practically misled as to the state of

he affairs and valuation of the estate, so as to be led to form an erroneous view

if their own interests in regard to the offer of composition. Whether the state

ments in the trustee's circular were of this character in this case, it is unnecessary

o consider, as we do not proceed on those reasons of reduction.

The third, fourth, and fifth reasous of reduction may be combined and consi-

ditois prior to the second meeting not having embraced the subjects over which

the securities of the Royal Bank of Scotland, and Messrs Molison and Hackney

extended. But, when the proceedings at the different preceding meetings of the

creditor", and commissioners (Documents, pp. 40, 41, 46, 47, and 50) are attended

to, the Lord Ordinary would have great hesitation in holding that, by that omis-

s'on, (and assuming all to have been done bona fide,) there was such a defect in

the information appointed to he transmitted to the creditors to enable them to

judge of the offer of composition by the bankrupt, as can have the effect of vitiating

'he contract eventually entered into.

" With respect to the relevancy of the summons, as regards its conclusions, in

<o far as they are to he supported on the ground of fraud, on the part of one or

■"ore parties connected with the sequestration, the note issued by the Lord Ordi

nary before the cases were prepared, indicates the difficulties that then pressed

upon his mind ; and he shall only say, that by the additional argument for the

pursuers, these difficulties, if in some respects diminished, have not been entirely

removed."

3 L
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No. 147. dered together, as they relate to the same matters, and involve the consideration

of the same facts and of the same provisions in the statute. The sixth reason oi

June 19, 1845. . . ,,,,.,.

Wiln v.Bnyack. I't'('uctl°" probably applies also to the same matters; but as it seems to be in

tended also to cover a case of a discharge obtained by fraudulent contrivances, it

may be laid aside, and the opinion of the Court may be given in reference to i1 -

third, fourth, and fifth reasons—taking the fifth as a summary of the other too,

and without reference to the allegations of fraud mixed up with the same. Dm

actual judgment may be founded, I think, on the third and fourth alone.

These reasons of reduction may, in substance, he thus stated, viz. that a cenn

offer of composition was proposed at one meeting, hy which it was to be est--

dered whether it should be entertained, for thejudgment and decision of the ct-

ditors at another meeting to be calledfor that purpose—that that particular oia

was bo considered, and deemed proper to be entertained for the decision of a>

other meeting—that no alteration or amendment of that offer could compekitij

be entertained at the second meeting so called—that the meeting was speeallj

called to consider the offer so made at the first meeting, and that notice wasgna

of that offer, and of no other—that the creditors received intimation of the ofa

made at the first meeting, for the very purpose of enabling them to judge of it,

and were, under the statute, entitled, if any saw no necessity for attending, i»

rely on the proceedings of the second meeting being confined to the approval a

rejection of the same—that another offer, or the offer with such alterations B

to make it a totally different offer, most injurious to creditors ignorant of the n

was proposed to the second meeting, and incompetently and irregularly adopwi

by that meeting—that the approval of the Sheriff and confirmation of the L«ri

Ordinary was instantly obtained, before the creditors were aware of what

done, and that no notice or information of these proceedings being given orn-

quired, their validity depends wholly on the competency of the proceedings tbes>

selves so approved of—and that the creditors remained in ignorance of what i

done until the period when the first instalment of the composition fell due, ■*•

they immediately complained and challenged.

The latter fact, that the creditors instituted their challenge as soon as thtja*

were ascertained, is, in the opinion of the Court, of the utmost importance, far

we give no opinion that can be applied to a different state of the facts. Maf

irregularities may be committed, which, if not timeously challenged, may cot,a

the circumstances, afford ground for entitling the complainera to have veryaolesa

and important proceedings reduced. Much may have been done on the fans sf

the acquiescence of all parties in the actual results, whatever might have been «i>

ginally stated against the regularity of the proceedings ending in these twain.

Parties not cognizant of the same may have acted on the faith of snch long aaa"

general acquiescence. The length of time which may have elapsed may pws

even the substantial acquiescence of the complaining creditors themselves, tai

may show that the challenge is an after-thought—the result of pique or caprica,

or unreasonable change of opinion. The matters involved in such transact)***

relate to the private interests of the creditors themselves, as to which, by tbe»

own conduct, they may effectually bar themselves from coming forward after a

long interval, or after allowing much to be done on the faith of their acquiescence,

with a challenge which no immediate sense of enquiry had prompted, and wkira

may originate in subsequent pique or intrigues. The Court wish to be osder-

stood distinctly to intimate, that their opinion on the present case takes as tae
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first ami leading fact, that the creditors were at the time ignorant of the irregu- No. 147.

brities and injury to themselves with which the resolution of the second meeting

ro truly chargeable, and brought their challenge without any loss of time, as £?!!' 19'B'8^

won as the tenor, character, and effect of these proceedings became known to

them.

Our opinion being so guarded and explained, we are not apprehensive that any

incertainty will be thrown as to the character of this case, or that our judgment

■.;i be quoted as at all inconsistent with Dixon v. Edington, or in support of

in unreasonable challenge instituted after the lapse of long acquiescence, and

vhere many bona fide and serious arrangements would be thereby injuriously

listarbed.

The material consideration for the Court is the true construction of the clauses

if the statute applicable to composition-contracts, and to the requisites, in point

if form, for their adoption by the creditors present at the meeting, so as to make

be resolution of those creditors binding on the whole body.

The provisions are contained in the 11.'Mi, 114th, and 1 15th sections of the

•Mute. The composition in this case was under the 115th ; but the latter sec-

ion refers to the 114th, and it is plain that there was no intention of making

u.y distinction between the offer when proposed at the meeting for election of

;be trustee, or at any subsequent meeting. It may be right, therefore, to notice

lie terms of the first of these sections, 1 13th. (Reads.) This section provides,

' that if the meeting resolve that the offer and security shall be entertained for

consideration—." Now, that can only mean the offer then made—that is, made

■o the first meeting. And all that this meeting can do is to resolve that the offer

■''•j11 be entertained for consideration—that is, to be further considered by the

creditors at a future meeting. Then it is plain that it is on (hat offer that the

utnre and further deliberation is to take place. If they resolve that it shall be

ntertained for consideration, then the trustee is to advertise in the Gazette a

lotice that " an offer of composition has been so made and entertained "—that is

lecessarily the offer which was before the first meeting, for to none other can

he notice refer—and " that it will be decided upon at the second meeting."

Now, this is perfectly distinct—that it—that is, the offer which was so made to

md entertained by the first meeting—is to be decided upon at the second meeting.

Then he is to transmit to each creditor " a notice of such resolution." Now,

that can be the only resolution which the creditors at the first meeting could come

to, riz. to entertain the offer then before them. Then this letter is to " specify

the offer and security proposed, giving an abstract of the state of the affairs, and

of the valuation of the estate, so far as the same can be done, to enable the credi

tors to judge of the said offer and security.'' Here then the offer is to be speci

fied—that is, of course, the offer made to the first meeting—it says the offer

"proposed" the only offer entertained—and the offer to be decided upon at the

second meeting—which is to be held for that purpose ; and it is of the said offer

eipressly that the creditors are to judge.

There is no authority for the trustee to intimate any offer not previously

entertained by the creditors at the first meeting for consideration : to that the

notice and the letters are to be directed, and there is no warrant to advertise or

transmit any thing else with the authority and effect of a statutory notice, by which

»b»ent creditors can be bound. On this section, we are clearly of opinion that

the offer to be taken up and decided upon at the second meeting must be the pre
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No. 147. cise offer entertained nt the first, and referred over by I hat. meeting for decision

at a future meeting to be called for that special purpose, with full information to

Milov Buvack enaD'e tIle creditors to judge of that particular offer. Under this section, re

think alteration, or amendment, or variance, not of the nature of a trivial aid

wholly accidental correction, is incompetent at the second meeting, on the offer 10

be then taken up and considered ; and, still more, that no such alteration can be

assented to and decided upon at that second meeting. We think amendment or

alteration in the offer, after it has been entertained by the first meeting, and re

ferred over to the second for decision, incompetent under that section.

Then the 114th, which provides for what shall follow if the offer is approra

of at the second meeting, and which equally applies to an offer made under tb

115th, seems to make the matter still clearer. It declares, that if the meets;

shall " accept the said offer and security";"—that is, the offer entertained by the

first meeting for the consideration of the second. Then the matter is to 1*

brought by the trustee before the Sheriff or Ordinary ; and if either, after heanw

any objections by creditors, shall find that " the offer with the security has bets

duly made"—that is, the same offer made at one meeting, and to be decided ot

at the second—and " has been assented to " at the second meeting by the requi

site proportion, it may be confirmed. Observe the term, assented to, *hiri

clearly refers to something formerly entertained, and to be ratified and asswitet!

to at the second meeting—but a term not applicable to any Mew proposition ori

ginating with the second meeting itself, and not previously entertained for cow

deration by the first meeting. It is plain that one and the same offer is the sab- _

ject of all the procedure—proposed at one meeting—entertained then so far f«

consideration, that it is resolved that it is to be decided on at the second meetitf

and if assented to, then to bo brought before the Sheriff or Ordinary.

It is material to keep in view, that the provision for approval, by the Sheriff w

Ordinary, in this the 114th section, is referred to in the 115th, as the modeeqa'*

of giving effect to the offer, if made at a later period in the sequestration tlmilbr

meeting for the election of the trustee. Hence the fact that this 114th sectini*

common to both the 1 13th and 1 15th sections, seems to afford fair {iroaml k

holding that the provision in the 115th was to be the same a» in the 113tb. Il»

true that the words are varied somewhat without any object, u-i unhappily ocw

in many other clauses where the very same matter is noticed oftener than oof'

But it appears to us that the words of the whole of the 115th clause areasclw.

and admit only of one construction ; in one or two particulars, the variance is oe ;

to make the construction more stringent against the plea of the defenders as to '**

competency of the second meeting taking up any offer not proposed to, and enter

tained by, the first meeting.

The 1 15th clause provides, that " in like manner," at any other meeting specially

called for Vie purpose, an offer of a composition may be made ; and if a ceras

majority shall resolve that the offer and security shall be entertained for fonskiwi-

tion, (this is the Bame emphatic expression as in the 113th section, and shows that «'

offer to be afterwards considered must have been entertained by the first meetiM '

then the trustee shall call another meeting. The language of the section is t«s

absurdly varied from the 113th ; and some important words are omitted *<"m

are in the 113th section. But. still I hold that the use of the term worn*, re*!if

imports that it must be a notice such as was before described—viz. statin? teat an

offer had beeu made, and that it was to be decided upon at the next roeeiini.'. • "
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ther construction seems reasonable. The clauses profess to be the same. And No. 147.

Jo not see that the notice can really give the creditors any information at

il, unless it does contain that which the 113th section directly requires. The jjilliv b0yHck.

jmaimler of the clause is, however, even more explicit than the 113th. The

■ustee is to send letters by post, which letters shall contain a notice of such reso-

tion ; that clearly requires that they must be made aware that an offer has been

itertained for consideration—that is, to be considered and decided upon by the

eeting so to be called—and the letters must state the purpose of the meeting ;

is was not in the 113th. How can that be complied with, except by stating

at the meeting is called to take up and decide upon the offer, which, by the

solution of the first meeting, is to be submitted to the second meeting? And then

e letters must specify the offer and security proposed—that is, most clearly, pro

ved to the first meeting, and contain the same sort of abstract as in the 113th

•tion, to enable the creditors " to judge of the said offer ;" which words, " said

it," can only refer to the offer entertained for consideration at the first meeting,

ft which is the offer which the trustee was to specify. Then, if they accept the

J offer and security, the same proceeding is to follow as in the 114th section.

mifestly the 113th and 115th sections contain exactly the same provision, and

) receive only the same construction and effect.

It is thus clear that the offer must first be proposed at one meeting, and can go

further, if that meeting do not resolve to entertain it for consideration. Fur-

r, no offer can be submitted to another meeting for adoption, unless by virtue

the resolution of the first meeting entertaining it for future consideration. That

the only manner in which it can competently come before a final meeting for

ision. There is no warrant for submitting any other proposition to the second

fting. The trustee has no warrant for his notice of the second meeting and it

pose, except the resolution of the first meeting; and that first meeting can do

liing but, when on offer is made, either to reject it or to entertain it for consi-

ation and decision at a future meeting. To this specific purpose the notice

letter must be limited ; there is no warrant for any other. And to that spe-

i purpose the second meeting is limited and restricted as a special meeting, by

visions as clear, distinct, and restrictive, as can occur. Their powers are de-

■'i from the resolution of the first meeting entertaining for their consideration a

ticular offer ; and if they take up and decide on any other offer, or on one

stantially altered, they have no authority for their meeting, and there is there-

• no competency in their act. A meeting called under the provisions of a

ute for a special purpose, defined and specified, by being only the reconsidera-

i of what was previously before another meeting, and of which purpose notice

:iven, has no authority to bind any of the absent body, by taking up and de-

ng upon a totally different matter. ,

ii this is the security and the protection of the creditors. It is true that very

;e powers are given by the last statute to the ineetiug of creditors so to be

ed, and that the resolution of a certain majority of those present may finally

pt the offer, and that no application is now necessary to absent creditors, in

it to obtain the personal consent of any particular majority of the whole credi-

i ; and hence it is contended, that the creditors are required by the provisions

the statute, and bound to be present, if they mean to protect their interests,

cannot have redress, as I understand the argument, against any thing done at

t meeting, and approved of by the Sheriff or Ordinary, however incompetent

S
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No. 147. and extravagant, (the argument must go that length, else it fails in legal effect;)—

that the procedure before the Sheriff or Ordinary comes to be a decree entitling

' ""° ' P' those who committed any irregularity, to plead that the matter is res judicata, and

the objection competent and omitted.

I think the answer to this argument is perfectly satisfactory. It orcnrs out of

the provisions of the statute on which the plea of the defenders is founded. The

statute requires full and special information of what is to be proposed to the second

meeting to be previously communicated to the creditors, for the very purpose, ts

expressly stated, that they mayjudge of the said offer—of that matter, to decide

on which alone the meeting so called is competent ; and the powers of the second

meeting are only to reject or assent to the offer entertained by the first. If u>

creditors are satisfied, or if they think those on the spot can judge best, they art

safe in not attending. Tbey have been informed of what is to be considered ; and

the provisions of the statute exclude the taking up of any other offer than lias

entertained by the first meeting for the consideration of the second meetiac-

Hence the powers given to the meeting of the creditors are truly restricted ud

special, and the protection to the creditors, who do not attend, is complete in tbt

very precautions taken to limit the second meeting to what has been enteruunol

by the first meeting, and duly communicated to the creditors at large by u*

notices and letters prescribed.

It is with reference to and under these precautions that power is given to dc

second meeting to bind the absent creditors—that is, to bind them only to wta

all the creditors have had the means of judging of.

The statute assumes all these precautions to be taken ; that the second mtennf

decides only upon the said offer and security, as the only matter which, by d*

statute, they are authorized to decide upon ; and assuming that, it allows tbeappii*

cation for approval of that offer to be made to the Sheriff or Ordinary at oca.

without further notice or opportunity to absent creditors to appear. This pew-

sion, admitting of very rapid procedure after the second meeting, appears to«»

have been introduced, precisely because, under the statute, it was safe to iSw

immediate application to be made for approval of that which two meetings of lif

creditors had thus sanctioned ; and because no other offer could possibly k

accepted or decided upon, except that of which the creditors had got full mo*

with information to enable them individually to judge of it, and to which fen

assent, if absent, might safely be presumed. And no other offer can, by tbt n-

press terms of the 114th section, be reported by the trustee, or approved of snd

confirmed by the Sheriff or Lord Ordinary, except the said offer and security.

But to suppose that this rapid procedure could be intended to apply to an ofr

never heard of except at the second meeting—of which the body of crediton W

received no notice—and yet of which the adoption, and then the approval, with ik

force of a final decree, could be obtained next day from the Sheriff, is to aserih*"

the statute an injustice and a contrivance to protect, it may be, gross iniquity tott*

absent creditors, which there is not one word in the clauses to warrant. On u*

contrary, the application can only be to approve of the said offer and security, ui

that said offer is the one proposed to, and entertained by, the first meeting, and folio*-

ed out as one subject-matter for consideration and disposal throughout all the procr-

dure. Hence an application for the approval of any other offer, although adopts

by the second meeting, is incompetent—has no authority whatever, or wsmnt

under the terms of the statute, which expressly exclude any application for ip
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proval of any other offer than that proposed to the first meeting, and restrain the No. 147.

trustee, Sheriff, or Ordinary, in terms as clear as those which restrain the second

meeting. Hence, so far from the application to, and act and warrant of, the Sheriff™ "e '^ 184,5'

_ .. . .. . Miln v. Bojmk.

or Ordinary in this case having any force or effect, they are in themselves directly

contrary to the statute, without any warrant in the statute, and cannot have the form

or effect of a competent judicial act. That the Sheriff or Lord Ordinary may not

detect the irregularity when the report of the trustee states all to he right, is very

likely to occur in an ex-parte proceeding, and when reliance is placed on the faith

ful and correct discharge of his duty by the trustee. But the fact that such irregu

larities are likely to escape judicial detection, only renders it the more necessary

to hold that the deliverances are obtained periculo petentis.

Whatever plausibility, therefore, at 6rst sight, may attach to the defence of the

proceedings before the Sheriff or Ordinary, as having the force of a decree, and

while we concur in the decisions urnler the former statute, it is plain that under

;be express terms of the present statute, the proceedings were in this case incom

petent and without warrant, and that that was done by the Sheriff and Ordinary

man improper report of the trustee, which they had not the power to do.

The clauses of the present statute are so explicit, that it is perhaps unnecessary

o compare this portion of the statute with the provisions in the former seques-

ration statute (54 Geo. III. c. 137, § 591) as to the procedure respecting offers

if composition. But still the Court do attach great weight to the change made

iy the omission of the provision in the former statute, which authorized the trustee

o appoint the second meeting to decide on the offer with or without amendment.

These words are omitted in the present statute. An amendment was very harm-

ess under the provisions of the former Act, wben the actual concurrence of a

ertain majority of the whole creditors was required by future personal applications,

inless they were present at the meeting, and when they received notice of the

rustee's report to the Court. The defenders contend that the omission makes no

hange. We think it makes this change—that there is now no authority whatever

or any amendment of the offer being proposed at the second meeting. The de-

enders further say, that even if incompetent, their procedure is as good and effec-

u-'tl in law, as if the alteration had been competent ; and that, first, because the

reditsrs ought to have been present ; and second, because the resolution of the

*cond meeting has been approved by the Sheriff and Ordinary under the statute.

l'hese defences have been already considered, and are utterly groundless. Hence

»e hold that the omission of these words takes away the warrant for the powers

I'.ifinpti'd to be executed by the second meeting. There are many other important

lifferences between the provisions of the two statutes, which all originate in the

:hange in the policy and objects of the new statute. According to Mr Bell, no

•Iteration in the offer is competent by the law of England, and the change may

■are been introduced with a view to conformity. But, at all events, it was a

change which the provisions for information to the creditors, and the powers be-

itowed on the second meeting, required ; for the creditors present could not in

justice be entrusted with the power to bind absent creditors in such a matter, ex

cept in regard to offers proposed to the former meeting, and duly communicated

to all the creditors as the subject-matter on which the second meeting was to deli

berate and decide.

I have only in addition to refer to Mr Bell's valuable remarks, at p. 69 of his
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No. 147. Commentaries on this statute, which prove to my satisfaction that lie toot ex

actly the same view of the construction and effect of these claims, ar.d of the per-
Ju,.e 19, 1845. . ' . .. . , . . , , , ' . f ,
Miln v. BciyHvk. tect protection to creditors in the provisions ot the statute. 1 refer particularly

to paragraph fifth on p. 78.

It is unnecessary to occupy time in detailing the proceedings in the minutes of

the first and second meeting, and the intermediate notices and letters.

In the opinion of the Court, they establish that an offer was taken up and de

cided upon at the second meeting substantially different from that proposed to and

entertained by the first for consideration, and notified to the creditors, and lor ike

decision upon which the second meeting wa9 specially called, and to which aWe

it was competent.

The case of violation of the statute—of fundamental irregularity and ineonrpr-

tency in the acts of the second meeting— and of incompetency in the procedure

before the Sheriff and Ordinary, as not warranted by the statute, is completely

made out to the satisfaction of the Court. To three matters only in these pro

ceedings it is necessary to advert.

1. It is urged that the first meeting, by its minute, authorized the trustee •.»

call the second, for the purpose of deciding on the offer with or without amend

ment. We hold this of no avail, as the authority of the first meeting is restrained

by statute, and they can give the second meeting no power except what the sta

tute gives. This part of the resolution was incompetent. But it was not duly

notified. This part of the resolution is not in the Gazette notice, and hence it

would be useless, even if competent. The Gazette notice is exclusive of tie

notion of such a matter as alteration, for, after specifying the offer and security,

it calls the meeting specially •* for the purpose offinally deciding on the wis

offer and security."

This Gazette notice effectually restrained the competency of the second meet

ing, even if the clauses in the statute had been less explicit. But the attempt t>

authorize alteration in the minute of the first meeting was wholly incompeter.'.

and could bestow no authority on the second meeting to adopt any offer whitew

that might be made to them. It is said that the letter to the creditors repealed

this phrase, with or without amendment, but that could not give competency »

the second meeting. The creditors were entitled to rely on the observance di1

statute, and can be bound only by what is done in compliance with and in teratf »

the statute ; and if the notice was in itself irregular, and intimated an irresjalirtj.

they were not to be equally bound as if the notice had been regular, and the tliaf

competent.

We cannot admit, however, that the letter can go beyond the Gazette now-

The letter may or may not be received. Its terms may be loose and unpretst

There are often at the outset of the sequestration many creditors who hare not jet

claimed, and who cannot receive the letters. Such creditors are waiting to seeuV

probable course of the seques ration, and are in time if they claim before theirs1

dividend, or the composition is paid. They rely on the notices in the GaRtt*.

And we know that such creditors are often a very large body at the outset of im

portant sequestrations. The Gazette notice is a public official act, which rtm1

decide the purpose for which the second meeting is called, and to which its powers

are thereby restrained.

2. Then it is said it was unnecessary to specify the offer and security, propovd

at the first meeting, in the Gazette notice, and that it would have been sufficient
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(imply to say that an offer had been proposed without specifying it; ami hence No. 147.

that a Gazette notice does not necessarily exclude amendment. We need not

decide in this case, whether a Gazette notice, in such general and indefinite terms, -y | v nUTar^"

giving no information of the nature of the offer and security proposed, would lie

competent ; for surely it cannot he doubted that it was competent to insert in the

Gazette notice the actual fact for the better information of creditors, by specifying

the offer actually proposed to the first meeting ; and, when so inserted, the notice

necessarily limited the competency of the meeting so called to the consideration

of that offer so stated as the subject-matter to be decided upon.

3. It is said that the trustee, by a second letter to the creditors, intimated that

the bankrupt was to propose an amendment, and stated an amendment which was

to be proposed ; and an attempt was made to represent the offer actually adopted

as substantially included in that letter.

I believe we are agreed in holding that the second letter from the trustee was

an act wholly unauthorized by the statute, and that it can hare no effect as a sta.

tutory notice binding against the creditors. The trustee had no authority to inti

mate as matter for the consideration and decision of the second meeting, any offer

which the first meeting had not entertained as proper for the consideration of a

second meeting ; and had not, by their resolution, devolved over to the second

meeting. Hence this second letter had not the effect of a statutory notice. It

was issued without authority ; it could have no effect in giving powers to the se

cond meeting. Further, the trustee's power and duty was exhausted. The Ga

zette notice fixed the purpose of the meeting specifically and conclusively. He

could not intimate, by letter, matter to be taken up different from, and inconsist

ent with, what the public Gazette notice had stated and defined to be the subject

to be disposed of by the second meeting. Hence this second letter was of no

authority or force as a notice binding on the creditors. But in no view could this

etter avail the defenders, as notice of what the second meeting actually did, for it

*as calculated to mislead. The material and injurious parts of the proposal made

o the second meeting, and adopted by them, are not stated in this second letter

it all, although it professed to intimate the alternative which the bankrupt propo

sed to make at the second meeting. So far from aiding the case of the defenders,

this second letter makes materially against them, and so Mr Marshall seemed to

"eel, as he wished to throw it aside entirely. I concur in thinking it must be

thrown out of view; for no notice in that letter of what the bankrupt proposed,

ilthough in exact conformity with the offer he did submit at the second meeting,

■ould have made the proceedings of that meeting competent. The trustee had no

mtliority to intimate, with the effect of a statutory notice, any proposal from the

lankrupt himself. He could only intimate what the first meeting had entertained

or consideration. He could bestow no authority on the second meeting by any

uch supplementary letter, beyond what the resolution of the first meeting, ax no-

i/ied in the Gazette, gave them. This supplementary letter, therefore, was of no

uthority. The creditors were to judge of the offer and security entertained by

he first meeting, intimated to them in the Gazette notice, and relative letter and

bstract of the state of the affairs, and were entitled to throw into the fire any

tatement of any intention of the bankrupt to make at the second meeting other

iffers, whether such intimation came from the trustee or the bankrupt. J think

ih trustee ought not, in the discharge of his duty, to have written any such letter,

or he had no authority to do so ; and the purpose for which the second meeting
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No. 147. was called was conclusively fixed and defined by the previous Gazette notice. But

" in one point of view, the terms of this supplementary lptter are very material, for

Jane 19, 1845.. . . . . •• • i l a
Wiin 7, Boyuck ,l Prove8 tnat the more important and injurious alterations in the oner were not

in any form intimated to the creditors, or made known to any except those present

at the second meeting, and their friends ; and hence this reduction is clearly

brought in perfect good faith by parties actually misled and deceived, and as soon

as they knew the facts.

I believe the Court do not think that it is at all necessary to point ont the ex

tent to which the altered offer was injurious to the creditors. Of course we must

be satisfied that the alteration really makes a difference, and is not wholly verbal

and immaterial ; but if there is really a difference, of which the creditors were en

titled to judge, then the precise extent of the materiality and injury is not matter

for the Court. The offer of composition and security is a matter in which the

pecuniary interests of the creditors are concerned, of which they are entitled to

judgefor themselves ; and if they have been, by incompetent and irregular pro

ceedings at the second meeting, and by the adoption then of an offer not previ

ously heard of, deprived of the opportunity and legal right of judging of what they

are so deeply interested in, that is a sufficient reason why they should not be

bound by that of which they had no opportunity of judging. The Court arenot

to decide on what is or is not injurious to them, further than to see that there n

a difference, one not trivial, critical, or unsubstantial, but a difference in the offer

adopted, which reasonable men, in attending to their own interests, might natu

rally view as a material alteration : whether really material or injurious, I think

we cannot take on ourselves to decide without depriving the creditors of their

rights, under the statute, to judge of the offer—to oppose it if they ohject to it

both at the meeting and before the Sheriff or Ordinary—and to challenge the

adoption of any other offer than that communicated to them.

But the Court must add, that they think the plain facts demonstrate the effect

if not the object, of the alteration ; and the letter from Mr Ker to Mr Garth CM-

pletely proves the benefit to those who knew of the alteration, over those *h>

were ignorant thereof. That benefit to those present, and who knew of the alter

ation, just led them to take an insufficient cautioner ; for, by quick and timely

measures, they knew that they could get payment, which they saw that otben

could not do. Mr Ker's letter is the best practical commentary on the who!*

case. The resolution of the second meeting being known only to a few, came if

to be the adoption of an offer of composition, but a skilful way of dividing ar/iow

a few creditors the effects in the hands of the trustee ; and we are satisfied that

the plain substantial justice of the case can only be secured by the decisioo «

have come to.

As this is the first case of reduction on any such grounds under this stitate*

the discharge under a sequestration, it was right fully to explain the grounds c*

which I understand the judgment of the Court to rest, in order that the judgment

may not be misunderstood, or its effect strained to cases to which it ought to he

inapplicable. Of course it is very obvious, that on the view taken of the coe-

atruction and effect of the provisions in the present sequestration statute, tbe deci

sions of Buchanan and others referred to have no application whatever.

Many points have been raised in argument on which we give no opinion. "r

Marshall has stated very serious and difficult questions as to the right of the cre

ditors to complain to the Court of the resolution of the creditors it the aeweu
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meeting, in the same way as against any other resolution, even although the She- No. 147.

riff's approval had been given ; and also as to the right to reclaim against the "~"

. . _ _ _. ._ s . . , June 19, 1845.

Ordinary s confirmation of the approval by the Sheriff; and as to the regularity jsiiln v. Boyack.

of the present procedure of entering in the register the discharge of the sequestra

tion as soon as the Ordinary's deliverance is pronounced. We give no opinion on

these points, on which Mr Marshall has, I see, in favour of his argument, the

authority of Mr Bell, in his Commentaries on this statute ; because, in the view

we take of the case, the right to reduce on the ground of incompetency, and en

tire want of notice, is clear, notwithstanding the lapse of these opportunities of

reclaiming, supposing that such exist. Various other points are pleaded, on which

also we intimate no opinion.

As to the form of the judgment, I would propose to sustain the third and fourth

reasons of reduction, and then to reduce and decern in terms of the reductive con

clusion ; to authorize and ordain the keeper of the register to delete the entry in

the register of sequestrations of the deliverance and confirmation of the Lord Or

dinary; discharging the defender, William Boyack, from all debts contracted prior

to the sequestration, and declaring the same to be at an end ; to find and declare,

in terms of the declaratory conclusion, p. 20 ; and to decree for repayment of the

turns drawn by the creditors specially called as defenders. •

Lord Medwyn.—I concur.

Lord Mojjcreiff.—I have attended carefully to your Lordship's opinion, and

am satisfied with the grounds on which it proceeds. With regard to the point of

notice, the circular letters by the trustee only go to the creditors who have claim

ed in the sequestration, so that the other creditors get no notice but that in the

Gazette.

Lord Cockburn concurred.

The Court pronounced this interlocutor :—" Sustain the third and fourth

reasons of reduction, and reduce, retreat, rescind, cass, annul, decern, and

declare, in terms of the reductive conclusions of the libel ; restore and re-

pone the pursuers against the whole proceedings so reduced and annulled ;

and ordain the proceedings in the sequestration to be resumed and carried

on in terms of the statute ; further authorize and ordain the keeper of the

register to delete the entry, in the register of sequestrations, of the deliver

ance and confirmation of the Lord Ordinary discharging the defender, Wil

liam Boyack, from all debts contracted prior to the sequestration, and de

claring the same to be at an end ; and further decern and ordain the credi

tors named in the summons, who have received payment of the composi

tion on their respective claims in manner therein mentioned, to repeat and

pay back the same to the trustee under the sequestration as follows, &c\,

with legal interest of the said several sums respectively, from and after the

18th day of June 1842, until payment : Find the pursuers entitled to the

expenses incurred by them."

William Miller, S.S.C.—Walter. Dickson, W.S—Lockiiart, Hunter, and

Whitehead, W.S Agents.

Pursuers Authorities 2 and 3 Vict. c. 41, §§ 113, 114, 115, 116 ; 54 Geo.

111. c. 137, § 59 ; Bell's Com. II. 467-8 ; Brown v. Richmond, 11 Shaw, 407 ;

Young v. Milne, 28th June 1841, (F. C. ;) Campbell v. Anderson, February 9,
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Allan v.

Fleming.

No. 147. and March 16, 1816, (5 Dow, 412;) Macara, December 15, 1821, (1 R. 216;)

Brown v. Heritors of Kilberry, June 12, 1829, (3 W. & S. 441 ;) Ross, March 2,

June 19, 1845. 1826, (4 S. & D. 514;) Grant, December 5, 1833, (12 S. & D. 167;) M«Do-

' " ' nald, November 21, 1829, (8 S. & D. 113 ;) Seller, November 28, 1829, (8 S.&

D. 145 ;) Johnston and Company, January 15, 1834, (12 S. & D. 293 ;) Wvlie,

February 3, 1830, (2 S. & D. 434 ; Hell's Com., 2, 476 ;) Gray v. Coekb'urn.

February 2, 1844, (ante, Vol. VI. p. 569 ;) Wilson Elliott, May 2, 1828, (3 W.

& S. p. 60.)

Defenders Authorities.—Dixon v. Edincton & Sons, June 12, 1822, (1 Shaw,

p. 480;) Buchanan v. Dmilop and King, December 8, 1829, (8 Shaw, p. 201;)

Robinson v. Scott, July 3, 1834, (12 S. & D. p. 875; Bell's Com., Vol. II. p.

476 ;) 54 Geo. III. c. 137, § 59 ; and 2 & 3 Vict. c. 41, §§ 114, 115 ; Reid, Ir

ving, and Company v. Buchanan, February 15, 1838, (16 S. & D. p. 549 ;) Stair,

IV. 1, 50 ; Stat. 1672, c. 16, art. 19; Napier v. Carson, February 7, 1828, (6 S.

& D. p. 860 ; Ewiug v. Wallace, August 13, 1832, ( W. & S. app. p. 222 ;) 2 & 3

Vict. c. 41, § 127.

In the above case, at advising, it was observed by the Court, that a corre

spondence which had taken place between the agents after the cause of action bad

arisen, extending to about 100 pages, and which had been boxed to the Court,

ought not to have been printed, and the expense thereof ought to be disallovrol

by the auditor.

No. 148. William and Robert Allan, Claimants—Marshall—Forbes.

Robert Fleming, Claimant G. G. Bell—Horn.

Competing.

Succession—Clause—Conditional Institution— Trust.—Terms of a clans* of

destination in a settlement which was held to be a conditional institution, and n&

a substitution.

Expenses—Multiplepoinding— Trust.—In a multiplepoinding as to a tro«-

fund, expenses, in the particular case, refused to be allowed out of the fund ; **a

Observed, that it was a common conception that all parties who attack a iro>t-

fund were to get their expenses out of it, but that they do so at their own risk-

June 20, 1845. The deceased Robert Allan executed a ti ust-disposition and settle-

2n Division, merit, whereby he conveyed his whole real and personal property B

Lord Wood, trustees. By the third purpose of the trust, Robert Allan appointed

his trustees to account for and make payment to Isabella Allan, his na

tural daughter, in liferent, and for her liferent use allenarly, after she

should have attained the age of majority or marriage, of the one just awl

equal half, pro indiviso, of the whole free produce of the residue of ba

said real and personal estate, as the same might be then accumulated:

directing them, with this view, as far as possible to invest his movable

means and estate on good heritable security ; and also declaring that it

should be in their option, either to sell, dispose of, and convert into cash

the one half of the heritable subjects disponed, and to invest the proceeds

thereof on heritable security, or to retain the said heritable subjects in

their own persons in trust. The fourth purpose of the trust was:—

" Upon the death of the said Isabella Allan, and leaving lawful issae, I,
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with consent foresaid, appoint ray trustees, and survivors or survivor of No. 148.

them accepting;, and their said quorum, to convey and make over to and
■ C t \ 1.MJ 1-1 J J- C 1 J T. f -I J°nP 20' 1M5-

in favour ot such child or children ; and in case of the death of either Allan v.

of them, without lawful issue, to the survivor or survivors of them, Fleming-

equally among them, share and share alike, in fee and property ; and all

whom failing, to John Allan, presently residing with me, my natural

son, and the heirs of his body ; whom also failing, to the said William

Allan, my brother, and his heirs whomsoever, in fee, all and whole the

said one equal half, pro indiviso, of said heritable and movable property

which shall then be belonging to my said trust-estate— that is to say,

the entire estate and property appropriated for the liferent of the said

Isabella Allan ; or should said heritable estate be disposed of and con

verted into cash, the one half of the said price or produce thereof, after

deduction of all necessary expenses; declaring that, in case of the death

of either of the children of the said Isabella Allan before the period

arrives for the said division of the one half of my estate as aforesaid, and

leaving lawful issue, the child or children of such deceaser shall have

right to succeed equally to their father or mother's share." By the fifth

purpose of the trust, the testator appointed his trustees, upon John

Allan, his natural son, attaining majority, to make over to him, and the

heirs of his body, and failing his attaining majority or leaving issue, to

Isabella Allan, and the heirs of her body, and failing her attaining ma

jority or leaving issue, then to his brother, William Allan, and his heirs

whomsoever, one fourth part, pro indiviso, of his whole estate, as the

same might be then accumulated, or the one fourth share of the price

thereof if sold : As also, to make payment to the said John Allan, in

liferent, after he should attain the age of twenty-one, of the produce of

the remaining fourth share, pro indiviso, of his estate, or of the price

thereof, as the same might have been then accumulated. By a subse

quent clause, the trustees were appointed, upon the death of John Allan,

to convey the fourth share liferented by him to his child or children ;

and, in case of the death of either of them without lawful issue, to the

survivor or survivors equally among them ; failing all whom, to Isabella

Allan, and the heirs of her body ; and whom failing, to William Allan,

the testator's brother, and his heirs whomsoever, in fee. The deed fur

ther declared, that the trustees should have full power to sell, and con

vert into cash, the whole, or such parts of the heritable and movable

estate as they should deem proper for carrying the trust into execution,

and to invest the price of such parts as might be so disposed of in good

heritable security, with power to uplift and discharge these sums, and

reinvest them as often, and in such manner, as to them might appear

proper; but with a recommendation to the trustees to dispose of as little

of the heritable property as might be consistent with the proper execu

tion of the trust, until John and Isabella Allan should have attained the

ao'e of twenty-one, so that the trustees might, if possible, apportion it,
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No. 148. or suck parts as might be unsold, with their approbation, on the prin-

r ~ZT~,o.r ciples of, and according: to the before-mentioned destination. This settle-
June 20, 1845 r ' o

Aiinn v. ment was executed with the special advice and consent of William Allan,

Fuming. tlje brother and heir-at-law of the testator.

The truster, Robert Allan, died, and was survived by his daughter,

Isabella Allan, who was afterwards married to Mr Robert Fleming.

Mrs Fleming died, leaving two daughters, Elizabeth and Isabella Flem

ing ; and also a son, who died during the dependence of the present

action.

Upon Mrs Fleming's death, a question arose with regard to that half

of the residue of the trust-estate appointed to be liferented by her, and

which was disposed of by the fourth purpose of the trust, between Mr

Fleming, as administrator-in-law for her children, and William and Ro

bert Allan, the children of William Allan, the testator's brother. It w»

contended by the former, that the trustees were bound to execute a con

veyance of this fund to Mrs Fleming's children in fee-simple, without

any ulterior destination ; while it was contended by the Messrs Allan,

that a destination should be inserted in their favour, as the heirs whom

soever of William Allan, failing the children of Mrs Fleming, in terms

of the trust-deed.

A process of multiplepoinding having been raised by the trustees,

claims to the above effect were lodged by the parties.

The Lord Ordinary pronounced the following interlocutor :—" Finns

that the fund or estate in medio, in this multiplepoinding, consists of that

portion of the trust-estate of the deceased Robert Allan, which, in terms

of the trust-disposition and settlement, was liferented by his natural

daughter, Isabella Allan, afterwards married to the foresaid Robert

Fleming ; and which, ' upon the death of the said Isabella Allan, ami

leaving lawful issue,' he, by the fourth purpose of the said deed, directed

the raisers, his trustees, ' to convey and make over to, and in favour of,

such child or children, and in case of the death of either of them with

out lawful issue, to the survivors or survivor of them, equally among

them, share and share alike, in fee and property ; and all whom failing,

to John Allan, presently residing with me, my natural son, and the heirs

of his body ; whom also failing, to the said William Allan, my brother,

and his heirs whomsoever in fee:' Finds, that the said Isabella Allan or

Fleming died on the 15th September 1843, leaving two daughters, the

said Elizabeth and Isabella Fleming, and one son, Robert Allan Fleming,

who died after the record was closed, and is represented by his said sisters:

for whom, both in their own right, and as representatives foresaid, the

said Robert Fleming, their father, is now a party claimant in this action,

as their administrator in law : Finds, that all that portion of the foresaid

instructions to the said trustees, in reference to that part of the trust-

estate which was appointed to be liferented by Isabella Allan or Heming,

which follows the direction, « upon the death of the said Isabella Allan,
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and leaving lawful issue, to convey and make over the same to such child No. 148.

or children, and in case of the death of either of them, without lawful r ~Z7~....
i . • i. i i i i June 20> 18ij-

issue, to the survivors or survivor, equally among them, share and share Allan v.

alike, in fee and property,' is conditional institution, which was only to FlemiD8'

have effect in the event of the death of the said Isabella Allan without

leaving lawful issue : Finds, that the said Isabella Allan or Fleming ha

ving died, leaving lawful issue, and the period having consequently arri

ved when it is provided that the trustees shall convey and make over the

said part of the trust-estate, the said conditional institution was evacua

ted, and ceased any longer to endure, the event not having taken place

on the occurrence of which alone it was to come into operation : There

fore finds that the trustees, the raisers, are bound to convey and make

over the said part of the trust-estate to the said Elizabeth and Isabella

Fleming, in their own right, and as representing their said deceased bro

ther, equally, share and share alike, in fee and property, by the deed or

deeds requisite for that purpose, without inserting therein any destination

in the terms of the said fourth purpose of the said trust-disposition and

settlement ; and, to that effect, ranks and prefers the said Robert Fleming

as their administrator in law upon the fund in medio, but subject to de

duction of any expenses of trust management chargeable against the

same, and of the expense of the deeds to be executed by the said trus

tees; and also the expenses of both parties incurred in the present pro

cess, which are hereby directed to be paid out of the said fund ; and de

cerns and appoints the cause to be enrolled, that such further order may

be made as may be necessary for carrying the above finding into effect, and

disposing of the conclusions for exoneration contained in the summons."

The Messrs Allan reclaimed, and argued,—That they were entitled

to have the destination in their favour inserted in the conveyance to be

granted by the trustees. It was the clear intention of the testator that

this part of his estate should consist of a pro indiviso share of heritage ;

and the legal presumption was therefore in favour of substitution, and

not conditional institution. From the terms of the settlement and the

situation of the parties, it was evidently the testator's intention that his

succession should devolve upon a line of substitutes ; the testator had two

natural children, who were the primary objects of his care ; but after

them he had a brother, with whom he was on the best terms, as was

shown by his being a party consenter to the settlement, and in whose

favour it was natural that he should insert a destination to prevent the

contingency of his property falling to the Crown ; and who, moreover,

could not readily be supposed to have assented to a destination which

was to have the effect contended for by the opposing claimants.'

1 3 Ersk. 8, 54 ; Ramsay, (ante, Vol. I. p. 83 ;) Anderson v. Reid, (13 S. &

D.p.450 ;) Campbell. (M. 14875;) Duncan v. Myles, June 27, 1809; Mow-

brav, July 9, 1834, (12 S. & D. p. 910;) Wardlaw Ramsay, Nov. 23, 1838,

(ante, Vol. I. p. 83 ;) Mackenzie v. Reid, (noticed S. & D. Feb. 11, 1835 )



912 CASES DECIDED IN THE

No. 148. Mr Fleming answered,—The destination to ulterior parties, with the

„ ,„,_ words " all whom failingr," was clearly conditional institution, intended
June 20, 1845. f * '

Aii»n v. merely to provide for the case of Isabella Allan dying without leaving

Fleming. issue. Although John and Isabella's liferent rights were at first pro in-

diviso shares, yet so soon as they attained majority, their respective

shares were to be apportioned " as then accumulated ;" and the direc

tions to the trustees gave them full power to sell and reinvest at pleasure,

the only limitation being a recommendation to refrain from selling until

John and Isabella should attain majority, after which the trustees were

to be guided by their wishes, as the parties solely interested. In refer

ence to the argument, that it was the intention of the testator that Lh

property should consist of heritage—a large amount of it consisted of

cash at the date of the settlement and his death. The part which con

sisted of heritage was house property and building ground, used merely

as an investment for his money ; and his directions in the third clause, as

to lending out upon heritable security, was merely for the purpose of

investment. The deed further gave the trustees power of sale, and ex

pressly contemplated the case of the whole or a part of the residue bein^

in cash. In this case no deed of conveyance would be necessary, but a

mere payment over to the children—a case which would admittedly ren

der the substitution nugatory. Further, in the fourth clause, the trustees

were directed to denude immediately to Isabella's children, without any

further keeping up of the trust.

A reclaiming note was also presented by Mr Fleming against t!ie

finding, directing the expenses of the parties to be paid out of the fund

in medio.

Lord Justice- Cleuk.—This case lies in a nutshell. The trust-deed, ifttf

providing for the liferent of one-half of the general trust-estate in favour of ik

truster's natural daughter, contains the direction—(4.) " Upon the death of tk»

said Isabella Allan, and leaving lawful issue, I appoint my trustees to convey »*

make over to, and in favour of, such child or children ; and in case of either witbotf

lawful issue, to the survivor or survivors of them, equally among them, shared

share alike, in fee and property ; and all whom failing," then to other parties, t*

and whole the half of the trust-estate so liferented by Isabella Allan.

I upprehend it to be a point perfectly clear and settled, that in such an appoint

ment as to the division of the estate at the period ofdenuding of tbe trust, tee

words " whom all failing" mean, that on the death of Isabella Allan, if she leaves t»

issue, then the trustees are to convey and make over to the other parties. I a*'*

heard that construction seriously disputed, when the question relates to the mew

ing of such terms in a clause providing for the period of division, unless then? i*

some express declaration in the deed which requires another result. The.'e pi

ties, therefore, so called in, provided Isabella Allan left no children, are only con

ditional institutes. I think it as clear a case of conditional institution as lev"

met with. The first rule in such a direction as to the conveyance and division ol

a trust-estate, is to make the benefit as large as possible to the favoured di»pon«s
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and that is done by the above construction. The second rule is, that when trust- No. 148.

funds are to be divided and paid over, fand this half might have been wholly in _ ~-
, . . . • • • ■ , r , • Jane 2°> I8J5.

money,) no substitution or destination is to be presumed after the trust is at an Anderson v.

end, and when there are no means of protecting such destination. Cases relating to Taylor.

the relative interest of parties successively called during the subsistence of the

trust, have no application to the present case. The arguments, or conjectures

rather, as to the probable wishes of the testator, cannot be relevantly considered

in a case in which he has used proper technical terms, having, when so used, a

fixed legal meaning.

Lord Moncreiff.—I am of the same opinion. This is a deed under which

the whole of this share might have been ca£h. Neither does it affect my mind

that the consent of the brother was taken ; it was so, probably, because th« testator

was in bad health, and to guard against deathbed.

The other Judges concurred.

Upon the point of expenses,—

Lord Cockburn.—It is a very common conception, that all parties attacking

a trust fund are to get their expenses out of it. I hold that they must do so at

their own risk. This is the clearest possible case ; and were we to give expenses

•gainst the fund here, I cannot suppose a case where we could refuse them.

The Court accordingly pronounced this interlocutor :—" Refuse the reclaim

ing note for William Allan and others, and adhere to the interlocutor re

claimed against on the merits ; and on the reclaiming note for Robert

Fleming on the question of expenses, recal the interlocutor, in so far as it

finds William and Robert Allan entitled to expenses out of the fund in

medio : Of consent, find neither party entitled to the expenses incurred

previous to the date of the Lord Ordinary's interlocutor ; but find the

said William Allan and others liable in the expenses incurred by the other

reclaimer since the date of the Lord Ordinary's interlocutor."

J. S. Darlisc, W.S.—D. ALLisiEa, W.S.—John Forbf.stir, W.S.—Agents.

David Anderson and Company, Pursuers.—Macfarlane. No. 149.

Jamks M. Taylor, Defender.—Sol.-Gen. Anderson—Henderson.

Procait—Minute—Abandonment ofAction—Expenses Where the pursuers

fan action had given in a minute consenting to decree of absolvitor with expenses,

n the footing that the expenses should be imputed in extinction of certain liquid

l»im« which they held against the defender, and the Lord Ordinary had assoilzied

a ternwt of the minute, the Court, on a reclaiming note, recalled the interlocutor,

) respect the minute had not been agreed to by the defender.

Jane 20. 1845.

David Anderson and Company were pursuers of an action for pay- 2D d7™w.

lent of a sum of money against Taylor. In the course of the process *' '• "*'' e,180n-

3 m T"
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No. 149. the pursuers gave in a minute, stating, in reference to a motion by the

■~~~" defender for proceeding with the case, " that as the pursuers held ulti-

Andenon t. mate diligence against the defender upon a bill for £11, 5s., and also

Taylor. \&\& a decree against him for £119, lis., of which sums they had been

unable, and had no prospect of ever being able, to recover any part, they

had now no interest to seek to constitute their further claims against the

defender ; that in these circumstances, and to avoid the expense of

fruitless litigation, they were willing, and offered to agree to absolvitor

from the action, on the footing that the costs hitherto incurred should be

held to compensate pro tanto the pursuers' liquid claims against the de

fender above referred to ; or they were willing that the action should be

sisted until those sums should be paid."

The Lord Ordinary pronounced this interlocutor :—" In respect of the

terms of the minute, No. 76 of process, assoilzies the defender from the

conclusions of the action ; finds expenses due to the defender up to the

date of the said minute ; allows an account thereof to be given in, ami.

when lodged, remits the same to the auditor to tax and report ; finds that

the amount of the said expenses, when ascertained, must be imputed pro

tanto in extinction of the liquid claims of the pursuers ; and as the tie-

fender does not dispute the validity of these claims, finds that he has p

legitimate interest to seek for any decree for payment otherwise of tit

expenses, and that there is no valid interest in his agent, for whom no

appearance has been made in this process, under which decree for titr

said expenses could have been sought in the name of such agent : And,

separatim, finds that, excepting for the consent given in the said minate,

the Lord Ordinary would have found expenses due to the defender, only

under great modification, which he considers the state of the proceed!.-

would have justly required : But finds no expenses due to either party

incurred subsequently to the date of the said minute, and decerns."

Taylor reclaimed against this interlocutor, contending that the pur

suers were not entitled to abandon their action in a conditional form, ant

that no effect could be given to the minute, as it had never been atrre«

to, or allowed to be answered. It was further contended, that the cir

cumstances of the case did not admit of compensation, and that there n*

no proper concursus debiti et crediti, as the decree referred to by the

pursuers was not in their own favour, but in that of their agents.

Lord Justice-Clerk.—This minute has never been consented to. We mist,

therefore, hold it to be at an end, and must throw it aside. The question remain*,

whether these expenses are to be compensated, and whether it can be saw u*1

the reclaimer has no legitimate interest to protect the interests o( bis agent, w

this ia just an indirect way of defeating the agent's rights. The Lord Ordioao

has proceeded in an irregular manner, and I think the proper course would be W

recal his interlocutor, and remit to him to proceed further with the cause.

The other Judges concurred.
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The Court pronounced this interlocutor:—" Recal the interlocutor com- No. 149.

plained of; and, in respect that the minute given in by the pursuers has

not been accepted, find that it must be regarded as of no effect in the Alexander v. °

cause, and remit the process with this finding to the Lord Ordinary to M'Gregor.

proceed further therein as to his Lordship shall seem just ; reserving all

questions of expenses."

Gkeio and Morton, W.S.—Jamss Bill, S.S.C.—Ageota.

Robert Alexander, Pursuer and Respondent G. G.BeU,— No. ISO.

Horn.

James M'Gregor, Defender and Advocator.—Rutherfurd—Inglis.

Sale—Pactum Illicitum—Statute 5 Geo. IV. c. 74, § 15— Process.—A

party brought an action for the price of potatoes, alleged in the summons to have

Wen purchased from him " at the agreed on price of £20, iO.s. per Scots acre, or

£16, 6s. per imperial acre :" on record the pursuer averred that the potatoes

were purchased " at the agreed on price per acre, which, upon a strict construc

tion, means the imperial acre," but that he restricted his claim to the price men

tioned per Scots acre : on a proof he failed to establish either that the liargain

M been made according to the imperial acre, or that any reference had been

nude to the standard measure ;—Held that the bargain as libelled was legal under

tke Act 5 Geo. IV. c. 74, § 15, but that it had not been established.

Robert Alexander raised an action in the Sheriff-court of Lanark- jun« 24, 1845.

•hire, against James M'Gregor, for the balance of the price of a quantity ~

of potatoes, which he averred M'Gregor had bought from him. His sum- Lord Wood.

owns proceeded on the narrative, " that the said defender did purchase w'

from the said pursuer two lots of growing potatoes, at the agreed on price

of £20, 10s. per Scots acre, or £16, 8s. per imperial acre." In his replies,

lie stated that " the defender purchased from the pursuer two lots of

growing potatoes, at the agreed on price of £20, 10s. per acre, which,

upon a strict construction, means the imperial acre ; but the pursuer

having no wish to avail himself of this advantage, restricts his claim

to the price of £20, 10s. per Scotch acre, or £16, 8s. per imperial

acre."

In defence, M'Gregor denied that any balance remained due, and

werred that, in the transaction, no reference whatever was made to the

imperial acre. He pleaded ;—

That any agreement to purchase potatoes in the manner libelled,

v'z at so much the Scotch acre, where no reference was made in the

agreement to the ratio or proportion between the Scots acre and the

standard acre, was null and void, under the statute 5 Geo. IV. c. 74, § 15,

*hich enacted, " That from and after the 1st day of May 1825, all con-
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No. 150. tracts, bargains, sales, and dealings which shall be made and had within

J Twists any Par'; °^ ^ie ^n''e(' Kingdom of Great Britain and Ireland, for any

Alexander v. work to be done, or for any goods, wares, merchandise, or other thing;,

tegvT. tQ ke gjjjj^ delivered, done, or agreed for, by weight or measure, where

no special agreement shall be made to the contrary, shall be deemed,

taken, and construed, to be made, and had, according to the standard

weights and measures ascertained by this Act ; and in all cases where any

special agreement shall be made with reference to any weight or measure

established by local custom, the ratio or proportion which every such local

weight or measure shall bear to any of the said standard weights or mea

sures shall be expressed, declared, and specified in such agreement, or

otherwise, such agreement shall be void and null."

A proof was allowed the parties of their respective averments as w

the terms of the bargain, but the pursuer failed to prove either that

the sale was by the imperial acre, or that any reference had been made

to it as the ratio of measurement, by which the price was to be esti

mated.

The Sheriff repelled the defence founded on the statute.

McGregor advocated.

The Lord Ordinary pronounced an interlocutor advocating tie

cause, recalling the judgments complained of, and assoilzieing with

expenses.*

* " Note.—The contract libelled on in the summons at the respondent's h>

stance against the complainer is, that the complainer, on the day mentioned, per-

chased from the respondent two lots of growing potatoes on the respondent's farm,

at the agreed on price of £20, 10s. per Scots acre, or £16, 8s. per imperial *ct>-

The contract, therefore, is a sale of potatoes at so much per acre. If the cos-

tract libelled had been, that the potatoes were sold and purchased at so much p»

Scots acre simply, it did not appear to be disputed that it would be a null bargia

under the 5th Geo. IV. c. 74. But, in the summons, there is arlded the ratio <*

proportion which the Scotch or local measure bears to the standard or impend

measure. This is set forth as a part of the contract. Unless the summons bes

read, a null contract is libelled, under one of the provisions of the 15tb section ef .

the Act. Taking the summons upon the latter footing, which is apparently tk'

only one on which the action, as libelled, could be entertained, it is not enoatb

for the respondent's case that his summons states the ratio or proportion of ««* j

one measure to the other ; but it was upon the respondent to prove that the cob- I

tract was made as there set forth—that is, although the contract was made •i'0

reference to a local measure, there was, at the time specified, as a part eir'h'

agreement, the ratio or proportion which it bore to the standard measure : Ao4.

accordingly, proceeding on this view of the matter, the complainer, while be de

nied, on the record, the purchase of the potatoes at all, (giving his own eiplaca-

tion of the nature of his transaction with the respondent.) further denied, tbit

in any bargain he might have made, there was any thing said of the standard or

imperial acre, and averred that the parties dealt by the Scotch acre exclusive!*.

" Then, what is the statement made by the respondent in his replies in the

inferior court ? In article 1, he states, that the complainer purchased from bim ■

two lots of potatoes ' at the agreed on price of £20, 10s. per acre, which, npoo «

strict construction, means the imperial acre ; but the pursuer having no »>*b U>
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Alexander reclaimed. ■ No. 150.

Lord Mackenzie.—The statute was meant to be severe and ill-natured— Alexander v

M'Grfgor.

avail himself of this advantage, restricts Lis claim to the price of £20, 10s. per

Scotch acre, or £16, 8s. per imperial acre.' Now, this may or mav not be a true

statement of the bargain between the parties, and of the views which the respon

dent had in limiting his claim against the complainer ; but, holding the statement

to be true, (to which the respondent cannot object,) the Lord Ordinary apprehends

that it amounts to a plain contradiction of the statement of the bargain as libelled

in the summons, because, while the latter is an averment of a bargain at so much

by the Scotch acre, in making which, the proportion the local measure bears to the

standard measure was expressed ; the former is an averment of a bargain by the

acre generally, which, in terms of the statutes, must be deemed and construed to

be a bargain by the standard measure, so that the respondent's statement in the

replies of what he alleges actually took place, contradicts the statement in the

Miinmons, both as to the parties having bargained by the Scotch acre, and the ratio

and proportion of the one acre to the other having been expressed at the time ; or

if the statement in the replies could be read as meaning, that while nothing was

said at the time of the bargain as to the kind of measure, it was the understanding

of the parties that they were dealing by the Scotch acre, still it negatives that

part of the statement in the summons which relates to the ratio or proportion,

without which, and without taking it as a part of the bargain, the summons would

baie libelled on a null agreement.

" It was said at the debate, (as the Lord Ordinary understood it,) that the

aereement was made without mention of any measure, which, in terms of the

statute, was nut an unlawful agreement, and that in libelling the summons as it is

framed, the respondent libelled the contract according to what was the understand-

in.' and meaning of the parties when they made it. This, as it would seem, is

only saying, that while the contract, as made, was a contract which the statute

provides shall be deemed and taken, and construed to be made, according to the

mea»ure ascertained by the Act, the understood contract was different, that con

tract being the one set forth in the summons, and that therefore the understanding

of parties of the import of the contract, as made, is to be adopted against and in

preference to what the statute has declared shall be held to be the legal meaning

awl import of such a contract. But the Lord Ordinary does not see how this

?ets over the difficulty, or removes the objection to the decree pronounced in

larour of the respondent. For, in the first place, whatever the parties might

understand as to the contract, still, according to the respondent's explanation of

!ne matter, the contract was by acres generally, and nothing was either said of

"cal measures, or of the proportion between the local and the standard measure.

And, in the second place, the summons as libelled can only be read as stating what

'dually were the terms of the contract as entered into, and not as stating what

*as understood to be the meaning and result of a contract entered into in diff

erent terms. >

" Whether, when a contract of sale is entered into in general terms as to the
■neasrire or weight, the seller, moved by what he considers to be the true under-

handing between him and the purchaser, might, without laying his claim open

° any objection under the statute, libel a summons for enforcing the contract,

o the effect of enabling him to recover the amount which would be due accord-

"g to the local measure or weight, need not be enquired into. As the libel, and

ne statements in the record of the present case stands, they are inconsistent with

ach other. According to the latter, the summons does not libel the contract

fhich was made, for it is explained that it was a contract by acres generally, but

'Ms as the contract made, what is said to have been the understanding of parties

n reference to that which, by law, was a different contract. If the contract was

>y acres generally, then, by law, it was a contract by imperial acres. If it was



918 CASES DECIDED IN THE

No. 150. so that, if persons will be dull or obstinate enough to resort to tbeee old incon-

venient measures, they roust just suffer for it.

Atexnder' t'!6' l dont t,link the bargain a8 ''belled is illegal ; for I think the sale of no m»ny

M'Gregor. Scotch acres at so much the imperial acre would be legal. But I think the bar

gain libelled is not proved.

Lord Jeffrey.— I think the bargain legal as libelled, but it has not bees

proved. The foolish and unnecessary mention of the old measure, might haw

been corrected by subsequent explanation on record, or in proof that the rate was

calculated by the standard measure.

The other Judges concurred.

The Court unanimously adhered to the judgment of tie Lord

Ordinary, and accordingly pronounced an interlocutor refusing

the reclaiming note, but " reserving to Robert Alexander to

bring any action against the advocator that may be competent is

relation to the potatoes in question."

Lachlah Mackintosh, S.S.C.—John Ronald, S.S.C.—Agents.

simply by Scotch acres, the contract was null. The first, while it is said to haw

been the contract, but subject to an understanding, is not libelled, and therefore

could not be the contract to be proved. Nor is the second libelled ; and if it

had, it also could not have been the subject of proof. But there is libelled a con

tract by the Scotch acre, with an addition of the proportion or ratio which it

bears to the imperial acre—a lawful contract it may be, but one which is stated

not to have been the contract as made, and of which, although allowed aproot

no proof, as may be supposed, has been adduced. The proof, so far as it goes to

establish a sale of the potatoes, is either a proof of sale by the acre generally.

without mention of any particular measure, or a proof that the sale was actnall;

made by the Scotch acre, but simply by the Scotch acre, and without any evident

of the ratio or proportion of the local to the standard measure having been ex

pressed at the time.

" It is with reluctance that the Lord Ordinary has taken this view of the case,

upon the objection on the statute, which he has perhaps gone into at unnecessary

length, but he has been unable to satisfy himself that it has been satisfactorily

answered ; and, if it be well founded, it follows that the interlocutor complain**1

of must be altered, the statements in the record being contradictory of thesao-

mons, and the contract, as libelled, not having been proved.

" It is, of course, reserved to the respondent to bring any other action apantst

the complainer that may be competent in reference to the transaction with th*

complainer in relation to the potatoes in question."
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John Russell, Pursuer.—Penney—E. S. Gordon. No. 151.

John Lang, Defender.—Sol.-Gen. Anderson—Pyper. June 25, 1845.

Russell v.

Process—Reparation—Statute 1 and 2 Will. IV. c. 68, §§ 15 and 17.—A Lang-

procurator-fiscal obtained the conviction of a party before a Justice of Peace

Court, under the Act, 1 and 2 Will. IV. c. 68: the party was imprisoned in

terras of the sentence pronounced by the Justices, hut, on presenting a bill of

Misprision and liberation to the Court of Justiciary, the sentence was set aside,

and he was liberated from prison : be then raised an action of damages against

the procurator- fiscal, but neglected to give him notice of the action a month

before its commencement, in terms of § 17 of the Act;—Held that the action

was incompetent.

John Lang, procurator-fiscal of the Justice of Peace Court, Glasgow, June 25, 18+5.

presented a petition and complaint to the Justices of the Peace for the Z

county of Lanark, in terms of Act 2 and 8 Will. IV. c. u'8, against Lord Ivory.

Robert Russell, for a trespass in pursuit of game. Russell was cited to

appear before? the Justices, and when he attended, on the day named for

compearance, he stated, as an objection to the relevancy of the petition

and complaint, that the locus delicti was too vaguely described.

Only one Justice was present at the diet, and he made avizandum

with the objection, and the answers to it, and adjourned the court to an

other diet, when parties were ordered to attend. On the day appointed,

another Justice attended along with the one who had formerly been pre

sent, when they again made avizandum with the objection and answers,

and adjourned the diet. At the next diet three different Justices, who

bad not been present at any of the previous proceedings, appeared, and

pronounced a deliverance repelling the objection, and allowing a proof

'o be taken.

Evidence was led by the procurator-fiscal in support of the complaint,

ind the Justices then made avizandum with the case, and appointed par

ties to attend again on a certain day. On that day a conviction and sen

tence was passed, imposing a fine upon Russell of £2, with £3:12:0

)f expenses; and, in default, ordaining him to be imprisoned for twenty

'ays. This sentence was signed by two Justices, only one of whom had

>eeo present at, and heard the evidence, when avizandum was made with

'■ Russell having failed to pay the fine, he was given into custody by

Lang, and imprisoned in the prison of Glasgow, on the 8th of March

844, in terms of the sentence. On the 11th of March, he presented a

•ill of suspension and liberation to the Court of Justiciary, and on the

ame day was liberated from prison, on finding caution to pay the pe-

ialty and expenses, or return to prison and fulfil the remainder of his

entence, in the event of the bill being refused.
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No. 151. On 1st June 1844, the Court of Justiciary passed the bill, and sus-

June 25~1845 Ponded the sentence complained of simpliciter.

Resell v. Russell then raised an action of damages against Lang, as the party at

whose instance the conviction had been obtained, and his imprisonment

had taken place. He narrated in his summons the facts above stated,

and concluded for damages, on the ground that the conviction and sen

tence was incompetent, irregular, contrary to law, and disconform to the

provisions of the statute, and the imprisonment following upon it wrong

ful and illegal ; for the reasons, inter alia, chiefly, that as the Justices

who had made avizandum with the objection to the relevancy, had not

pronounced any interlocutor disposing of it, no other Justices had power

or jurisdiction to judge in the complaint, or pronounce sentence upon it;

and that the conviction and sentence was not pronounced by the Justices

who had been present at the proof, but bore the signature of one of them

only who had heard it.

Lang gave in defences, in which, while he maintained that his proce

dure in the prosecution was regular and conform to the statute, he pleaded,

as a preliminary defence, that the 17th section of the Act contained tie

following clause :—" And for the protection of persons acting in the exe

cution of this Act, be it enacted, That all actions and prosecutions to be

commenced against any person for any thing done in pursuance of this

Act, shall be commenced within six calendar months after the fact com

mitted, and not otherwise ; and notice in writing of such action, and of

the cause thereof, shall be given to the defender one calendar months

least before the commencement of the action." No such written notice

as was here provided had been given him, although, as a party acting u

execution of the Act, he was entitled to it, and therefore the action **

incompetent.

The Lord Ordinary pronounced the following interlocutor :—" Haring

heard counsel for the parties upon the first (preliminary) defence, aw

considered the process, in respect that the defender, in reference to tte

various proceedings imputed to him, falls within the protection of tie

statute, as ' a person acting in the execution thereof,' while all that he is

alleged to have done, falls, in like manner, to be regarded as being don*

by him bonafide, and with a reasonable ground for his supposing that UK

same was in the pursuance of the said Act: Finds that he was entitle-

to notice of action in terms of the statute ; and therefore, and in respK''

that no such notice was given, sustains the said defence, dismisses ue

action and decerns : Finds the defender entitled to expenses." *

* " Note.—1. The ' Procurator Fiscal' being one of the parties at srbose in

stance the statute authorizes the prosecution of offenders against it» prorisiws

there seems to be no doubt that in instituting and following out such prosecutions-

he falls within the statutory description of persons 'acting in the execution of UJi*

Act,' and as such, therefore, entitled to plead the protection of the statute, (J W
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Russell reclaimed and pleaded,—That as the conviction by the Jus- No. 151.

tices had been set aside by the Court of Justiciary, the whole proceedings ^

Russell v.

Lang.

The case of Beecby (9 B. & C. 806) shown, that had the prosecution been libelled

' at the instance of the owner' or ' occupier of the land,' such owner or occupier

w.mlil have come within the protection. There is no room for distinguishing the

case of the fiscal.

" 2. There appears to be just as little doubt that the things done by the fiscal

are (so far as the plain intendment of the statute requires for entitling to protec

tion) to be held as things done ' in pursuance of this Act ;' for these words do

not imply that the proceedings must, in all points, have been regular and correct.

Otherwise, as has been frequently observed, ' the notice which is directed to be

L'iven to justices and other officers, before actions are brought against them, would

be of no use to them in cases where they have acted within the strict line of their

duty, where they need no protection, but was only required for the purpose of

protecting- them in those cases where they intended to act within it, but by mis

take exceeded it.'—(Per Lord Kenyon in Greenway, 4 T. R. 555.)

" It is chiefly in England that cases of this kind have occurred. And the rule

as resulting from ail the authorities seems to be accurately collected and laid down

in a recent publication, in the propositions about to be quoted. These proposi

tions, it is true, are expressed with reference more immediately to the case of jus

tices or other magistrates ; but the principle applies equally to whatever statutory

officer the protection extends to.

"(1.) * The statute supposes a wrong to have been done in consequence of

some excess or want of authority.'—' Hence, if the subject matter be within the

jurisdiction of the magistrate, and he intended to act as a magistrate at the time,

and he had reasonable ground for supposing that the thing done by him was in

execution of his authority, he is within the protection of the statute, although he

act erroneously.'—' The statute applies, unless the Act be wholly aliene to the

jurisdiction, and done diverse intuitu.'—(6 Chitty's Burn's Justice, 28th edit. p.

587, and authorities, ibi cit.)

" (2.) ' On the other hand, where there is no colour whatever for supposing that

the act done is authorized, then notice of action is not necessary ; for where an

Act says, that in the case of an action brought against any person for any thing

done in pursuance or in execution of the Act, the defendant shall be entitled to

certain privileges—the meaning is, that the act done must be of that nature and

description, that the party doing it may reasonably have supposed that the Act

pave him authority to do it.' (Ibid. p. 588, citing Bayley J. in Cook, 6 B. and

C 355, &c.)

" Applying those rules to the present case, the fiscal's right to notice can hardly

be disputed. See further, Cann. 10, Ad. and El. 582.

" It was, indeed, strenuously urged for the pursuer, that the conviction having

here been quashed by sentence of the Justiciary Court, it must now be regarded

as having from the first been a nullity, and therefore incompetent to be pleaded,

or even looked at as a thing done ' in pursuance of the statute.' But, 1. Unless

die conviction had been quashed, there could have been no ground for any such

proceeding as the present action. 2. The statute itself implies, that there is to be

protection for something more than mere formal irregularity ; for it expressly ex

cludes ' want of form ' as a ground for quashing the conviction, (§ 15,) and there-

Fore the further protection given by section 17 to parties acting ' in the execution

or pursuance of the Act,' must necessarily have reference to errors in the substance

of the case. 3. That the statutory protection, besides, is not forfeited by any

quashing of the conviction, is clear from this, that notice has been found necessary

where the conviction had been held bad ; in one case as having been pronounced

by a single Justice, where the statute required two, (Weller, 9 East, 364.) And,

in another, as having been pronounced by a magistrate, where the offence on which
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No. 151. were null and incompetent, and therefore could not be considered as

J ~S5~mw nav'n& been in pursuance of the Act. That it was only when a party bad

RimmII r. acted in pursuance of the statute, that he was entitled to its protection ;

ng" and when he had not done so, no notice of action was requisite.1 That a

conviction might be wrong, but yet might have been obtained and pro

nounced in pursuance of the Act, and that, in such a case, notice would

have been necessary ; but that here, the fact of the Court of Justiciary

having interfered and quashed the conviction, proved that it had not been

in pursuance of the Act, because it was provided by the 15th section,

" That no conviction, in pursuance of this Act, shall be quashed for want

of form, or be removed by advocation, suspension, or reduction, into any

superior court of law."

Lord President.—Attending to the provisions of the Act 2 & 3 Will. IV,

c. 68, under which the original complaint was brought by the respondent, tbe pro

cura tor-fiscal of the Justice of Peace Court of Lanarkshire, against the paraoer, I

have formed an opinion in favour of the interlocutor of the Lord Ordinary.

There can be no doubt that the procurator-fiscal is expressly authorized, by tie

second section of the Act, as well as the owner or occupier of any land, to prone-

cute lor any trespass in search of game thereon ; and I have as little doubt, tint

in so prosecuting and insisting against the pursuer as guilty of a violation of in

provisions, the respondent was acting in execution of the Act, and in pursuance o:

it. His complaint was expressly founded on the Act, and, consequently, ia fol

lowing it up before the Justices, he was manifestly acting in pursuance of it. Tbe

Justices, before whom the case was brought, dealt with it as falling under ike

Act, and proceeded ultimately to decide by convicting the pursuer, and pronow-

cing their conviction according to the form prescribed in the Act itself; and ike

fine not having immediately been paid, the pursuer, in terms of the conviction, w*»

sent to prison.

True it is, that founding on alleged illegalities in the procedure, he applied kr

suspension and liberation to the Court of Justiciary, and, though other grounds

were no doubt pleaded, that Court suspended the judgment, on the single groosd

it proceeded arose altogether out of his territory, (Prestidge, 1 6. and C 12.) !■

Had the present action accordingly, instead of being brought against tbe naeal,

been brought against the Justices, there could have been no question, on tke

strength of these and other similar authorities, as to their being entitled to plead

the statutory protection. Now the fiscal really stands here in a more favourable

situation than even the Justices ; for any error or irregularity libelled appein

wholly to have been the act of the latter. So far as the fiscal's own proceeding

are concerned, nothing is alleged against him ; the ground of liability sought to

be enforced in his case, being merely that he did not sit in judgment upon the pro

ceedings of the Justices, and, in respect of their supposed irregularity, interfere w

prevent the conviction which they had pronounced from being followed oat, in tbe

way and manner which they had expressly and in termini* directed."

1 Bush v. Green, (4 Bingham, N. S. p. 41 ;) Lidater v. Borrow, (9 Adolpbao

and Ellis, p. 654.)



COURT OF SESSION. 923

that, after different adjournments, more tlian one Justice took part in the proceed- No. 151.

ingsj and that, besides the Justice who took the proof, another was present, and

joined in pronouncing and issuing the conviction, contrary to the true meaning of RnMen \t

tbe Act. Lang.

The pursuer having subsequently instituted an action of damages against the

procurator-fiscal, on account of his alleged illegal conviction and imprisonment, he

bat io defence pleaded, that the 17th section of the statute affords him full pro-

lection against it ; and this has been sustained by the Lord Ordinary.

Now, the 17th section is in these words :—" And for the protection of persons

icting in the execution of this Act, be it enacted, That all actions and prosecu

tions to be commenced against any person for any thing done in pursuance of this

Art, shall be commenced within six calendar months after the fact committed, and

not otherwise ; and notice, in writing, of such action, and of the cause thereof, shall

be given to the defender one calendar month at least before the commencement of

the action ; and no prosecutor shall recover in any such action, if tender of suffi

cient amends shall have been made before such action brought, or if a sufficient

ram of money shall have been paid into Court after such action brought by or on

behalf of the defenders.''

Now looking at this enactment, declaredly for protecting those acting in execu

tion of the Act, full effect must be given to its provisions, both in regard to the

lime within which any action must be raised, and that important provision, that

at least one month's notice shall be given before commencing any action or pro

tection.

It would be quite enough that the legislature has declared, that such form of

protection of due notice, shall precede tbe action ; but the purpose is made mani

fest by what immediately follows, that in order to discourage such prosecutions,

no prosecutor shall recover, if sufficient amends have been tendered, and for which

being done, the notice of one month seems plainly provided.

The defender's case is hard enough, resting, as the action against him does, on

the errors of the Justices, over whom he has no control, and whose assessor (not

the defender's) the clerk in reality is, if they require such assistance. But as the

pnrsuer insists that the Act has been violated in regard to him, the fiscal is equally

entitled to tbe protection which it has provided for every person who has done

any thing in pursuance of that Act.

There can be no doubt, that though the Act does contemplate that prosecutions

may be instituted against persons acting in pursuance of it, but who have occa

sioned wrongs, yet it lias prescribed the way and manner in which such prosecu

tions shall be contested, and has fixed the time within which they can only be

brought ; and has, besides, required it as an indispensable preliminary, that one

month's notice at least shall be given to tbe defender before commencing it.

But the 14th section of this same Act, while it provides for the right of any

person aggrieved by any conviction in pursuance of this Act, to appeal to the

Quarter Sessions, to be holden not less than twelve days after such conviction,

makes it an express provision that such person shall give to the complainant " a

notice in writing of such appeal, and of the cause and matter thereof, within three

days after such conviction," &c.

Now surely this notice, if neglected, would afford a complete bar to any appeal,
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No. 151. however otherwise well founded it might be, against any conviction. In like man-

ner, the neglect of notice on the part of this pursuer may be stated in defence in

June 25. 1815. ... n . . . .. ,,
., >a |, this Court against his action or damages.

Lang Lord Mackenzie.—I concur in the opinion which has been given by your

Lordship. This is a question whether notice of the intended action should ha»e

been given to the defender, in terms of the 17th section of the statute. In a ques

tion of this kind, as to a notice which may afford an opportunity of settling the

matter, I do not think a strict, but rather a liberal interpretation of the provision

of the statute ought to be adopted. It is an encouragement to parties to act upon

the statute, and it is easy to give notice, so that there is little risk of hardship by

requiring it. Now, looking to this, and indeed to any fair intrepretation of the

Act, I cannot say that the things done by the defender were not done in pursu

ance of it. The statute gives an express right to the procurator-fiscal to prow-

cute for the offence, and the defender did prosecute expressly and regularly, ss

procurator-fiscal before the court having jurisdiction by the statute. This wj«

undeniably in pursuance of the statute, and the procurator-fiscal could have no

other object whatever than to follow it out. That court convicted, and it is trsr,

as it turned out, that it did not do so regularly ; but it did convict, and that judg

ment was not the act of the procurator-fiscal at all. But it is said that be pro

ceeded to carry the conviction into execution. Can that be said to be a thing do!

done by him in pursuance of the statute? Was he bound to quash the conviction

by his own authority, and give entire immunity to the person convicted? Or w

he bound or entitled to appeal against the sentence ; or so bound to do this, that

his not doing so, but going on upon it, must be regarded as a thing not done in

pursuance of the statute ? I cannot think so. He was, in fact, endeavouring to

follow out his part of the duty prescribed by the statute, to the best of his ability,

and nothing else.

I therefore think he ought to have had the statutory notice.

The question in the Court of Justiciary, whether the conviction was to be held

to be in pursuance of the statute, so as to be exempted from review, was not ti*

same. That question looked not to the mind of the prosecutor, and the things

done by him, but to the proceedings themselves, and whether they were to be

regarded as proceedings fairly under the special and unappealable jurisdiction givea

to the Justices.

Lord Fullerton.—The Lord Ordinary's interlocutor appears to be qoite

right, and to be fully borne out by the cases referred to in the note. The only

point is, whether this is an action, in regard to which it was necessary to give the

notice prescribed by the statute ?

The words are very general and comprehensive. Notice is required to be

given " in all actious and prosecutions to be commenced against any person, for

any thing done in pursuance of the Act." Now, there is no doubt that the de

fender falls under the description of a person contemplated by the Act. He

the procurator-fiscal, an officer expressly empowered by the Act to carry it into

effect ; and this consideration takes the present case out of the rule laid down in

the English cases referred to in argument on the part of the pursuer. In those

cases certain persons had, in the character of gamekeepers, done certain things,

for which action was raised, and it was found that notice was not necessary, he-
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cause the commission being invalid, they were not "persons" who could act in No. 151.

pursuance of the Act, and consequently did not fall within the description of the "or"-1045

persons protected by the statute. If the pursuer could have invalidated the de- Russell v.

fender's title B9 procurator-fiscal, lie might have raised such a question, and might Lang.

hare availed himself of the authority of those decisions. Here no such question

does or could arise.

The only question is, Whether what the defender did, was in pursuance of the

statute ?

Now, on reading the summons, and taking it in its most obvious sense, it seems

to admit of no doubt, that the whole series of facts charged against the defender

are nothing but acts done by him in pursuance of the statute—t. c. acts of the

nature described and authorized by the statute, done by a person contemplated by

the statute as one of the instruments for carrying it into effect.

Bat the pursuer maintains a more nice and critical construction, founded on the

circumstance of the conviction having been quashed by the Court of Justiciary, and

the particular sense of the term " in pursuance " held to be implied by that de

cision.

By the 19th section it is provided, that no " conviction, in pursuance of the

Act," &c, shall be quashed for " want of form, or removed by advocation, suspen

sion, or redaction, into any superior court of law."

Now, it is said, this conviction was removed by suspension into the Court of

Justiciary, and there quashed ; so that it must have been held to be a conviction

not "in pursuance of the Act;" from which the inference is drawn, that the acts

done by the defender were not in pursuance of the statute, and consequently the

prosecution not one which required notice.

I doubt the soundness of the reasoning, though it is impossible to deny its

plausibility.

In the first place, I am inclined to think, that though the words used in the

15th and 17th sections are the same, " in pursuance of this Act," we must con

strue them in the sense justified and required by the expressions to which they are

attached.

In the 15th section, the expression " conviction " is a legal term, importing a cer

tain legal result ; and therefore when the words, " in pursuance of this Art," are

added, a court may, as I presume the Court of Justiciary did, construe these

words as meaning "a conviction under the forms and conditions pointed out by

the statute," and therefore entertained the suspension, on its being admitted that

the conviction was by certain Justices who had not heard the evidence. But in

the 17th section, the words neither demand nor warrant any such nicety of con

struction. Every prosecution, for any thing done in pursuance of the Act, must

be intimated a month previously to the defender.

The fair and even necessary construction of the words in this clause is, that

they denote things done, not de jure, but de facto, in carrying out the statute.

Indeed, hut for this construction, the protection would be nugatory, as there is

hardly a conceivable case in which things done de jure, in terms of the statute,

could be even made the subject of prosecution at all. But really we, sitting here,

are not called upon to decide upon the meaning of the words, " in pursuance of

the statute," in the 15th section. Our only object is to deal with these words in



926 CASES DECIDED IN THE

No. 151. the 17th section ; and as occurring in that section, I have no doubt that they have

been rightly construed by the Lord Ordinary. Indeed some of the English cases
June 25, 1845. ...

Russell v. are 1u'te conclusive.

Lang. In the case of Weller, the statute had authorized conviction for certain offence*

to take place before two Justices. One Justice took upon him to act; and oi

conviction committed the alleged offender. On finding his error, be did not ami

the quashing of the conviction, but liberated the party. There could be little

doubt that this proceeding was, to say the least, as much out of the statute as in

thing which occurred here ; yet, in a prosecution for damages, it was found tk

notice was necessary. The same was held in the case of Prestidge, in which tat

Justice bad acted beyond his territory.

On the authority of these cases, I think it clear, that if the action bad beet

brought against the Justices who pronounced the conviction, notice would ban

been indispensable. And, in this particular, there seems no distinction betweei

judges and inferior officers, whose actings are expressly contemplated by the sta

tute. It is no question as to liability, but merely whether certain things, not cer

tainly in terms of the statute, can be held to he acts done " in pursuance of tit

statute," in reference to the enactment requiring notice of action.

But there is another, and I think a more conclusive, answer to the parcoer'i

argument. It may be true that the conviction was not a thing done " in pur

suance of the statute;" but in regard to the defender, that, of itself, will ad

take the case out of the protection of the 17th clause, because the incompetent

conviction is not the ground of action against the defender. That could not be

said to be a thing done by him at all. Accordingly the things done by him, ai

so stated in the summons, are the apprehension of the defender, and the varou

steps taken for carrying the conviction into effect.

Now it appears to me, that all those matters, forming in truth the only groavi

of action against the defender, were, in so far as regards him, things done in pur

suance of the Act. They were the very things which the defender, the proa.

rator-fiscal, was authorized and directed to do. And though they may possbij

be the foundation of an action, as done on an erroneous or incompetent convicuM,

they are clearly defacto things done by him in pursuance of the Act, and to fall

ing under the protection of the 17th section.

According to any other view, the subsequent quashing of the conviction weals

take every act of every subordinate official, the officer who took the party to jail,

thejailer who received him, out of the protection of the statute. All these mauen,

though taking place ostensibly under the authority of the statute, would be beU

to be acts out of the statute altogether.

I cannot adopt such a construction. On the contrary, I think it quite clear,

that while the conviction stood unquashed, all these parties carrying it into effect

must be held to have been acting in pursuance of the Act, at least to the exteai

of requiring notice, under the 17th section, if action is brought against them. The

pursuer's own summons states nothing against the defender but facts which Iaaart

consider to be things done in pursuance of the Act ; and therefore I hold notice

to have been indispensable.

Lord Jeffrey.—I concur in the views which have been taken by yoar Lard-

ships of this quesiton ; and, after the full explanation of the law applicable to *
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which lias been given—an explanation which was due to the important nature of No. 152.

ilie case, as one directly affecting the liberty of the subject—and especially after

the opinion of Lord Fullertou, who has anticipated what I should have stated as D . ' " ,'

the grounds of my own, it is unnecessary for me to say much. We are here con- Bucclmch v.

itroing the 17th section of the statute, and are asked to say, whether the acts of M'TuI,k-

the defender were performed in pursuance of it. The expression, " in pursuance

of the statute," according to the interpretation of the English cases, does not mean

that there must always be a legal and correct observance of all its provisions;

bat it means that you are not to apply it to any other matter or proceeding than

that intended by it. Now, here an action is brought, in terms of the statute, be- ,

fore the proper court authorized by it, and a conviction is issued by persons hold

ing the judicial authority required ; there is an action brought in the proper court,

by the proper officer, and a regular conviction is issued. Is it possible, then, to

donbt that the proceedings were in pursuance of the Act, whatever might be the

ultimate result of the prosecution ? A flaw was, no doubt, afterwards discover

ed in the sentence, but still there was, exfacie, a regular sentence, pronounced by a

proper court ; and, therefore, I think that the defender here was entitled to the

statutory protection of a month's notice of the intended action.

The Court adhered to the Lord Ordinary's interlocutor, witli additional

expenses.

Cii.vhi.is Fiihkr, S.S.C.—Alex. Hamilton, W.S Agents.

Duke of Buccleuch, Claimant.—Sol.- Gen. Anderson—Baillie. ^0> 152

John M'Turk, Claimant.—Rutlierfurd—Macfarlane.

Discharge—Lease—Mora—Proof.—A party who had become liable for arrears

of rent due by a tenant, having, in answer to a demand by the landlord for a cer

tain half-year's rent as in arrear, produced a receipt lor the rent claimed, and a

series of consecutive receipts for each term for the thirteen succeeding years, during

which time no intimation had been made to him by the landlord that this portion

of the rent remained unpaid ;— Held, that the landlord was not entitled to object

to his own receipt, and to prove habili modo that the rent claimed" had been paid

by a bank draft which had been dishonoured, and that it was still resting-owing ;

the delay in giving intimation of non-payment being taken into consideration as a

material element.

In 1826, the Duke of Buccleuch let upon lease to Robert M'Turk Jane 25, 1845.

the farm of Pennershaugh and Sandbed, at the rent of £450. Robert „ Z

M'Turk having fallen into arrear of rent, was removed from the farm, Ld. Robertson,

and his brother, John M'Turk, entered into possession as tenant in

1831, under an engagement to pay up the arrears due by Robert as

at Whitsunday of that year. John M'Turk possessed the farm down

till 1843, when, having also fallen into arrear, he agreed to re

nounce it.
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No. 152. In the same year, certain sums of money, realized by the sale of John

M'Turk's crop and stocking, were made the subject of a process of mul-
Jnn. 25, 1845. ... \ ... ,6'. J, r.

Duk« of tiplepomding, in which a claim was lodged by the Duke of buccleuch

Bam-ieach v. for jnter alia, the arrears of rent. One item of the Duke's claim con-

M'Turk.

sisted of the sum of £225, (under the deduction aftermentioned,) being

the first half-year's rent payable by Robert M'Turk, the original tenant,

under his lease, at Martinmas 1826.

John M'Turk objected to this part of the Duke's claim, on the ground

that this portion of the rent had been already paid by Robert upon the

22d February 1827, and never formed an article of debt against him.

In support of this averment, he produced a stamped receipt by the

Duke's factor in his (John's) favour, of the above date, for the sum in

question.

The Duke of Buccleuch admitted that the receipt had been granted

and that the sum had been of that date nominally paid, by Robert

M'Turk's granting a bank order for the amount, which however had

been dishonoured when presented at the bank.

In the factor's farm-accounts the £225 had been placed at the tenant's

credit as at 22d February 1827; but a subsequent counter-entry had

been made in the account between the years 1829 and 1830, debiting

him with that sum as the amount of the dishonoured draft. Along with

the receipt above referred to, John M'Turk produced a continuous series

of stamped receipts for the rent of each term from Martinmas 1826

down to Martinmas 1839. These receipts appeared not to have been

always granted at the date at which payment was made, many of then

bearing a subsequent date ; eleven of them, being receipts for rent frtw

Whitsunday 1829 to Martinmas 1836, were granted of one date—tk

8th December 1838. The receipts were all conceived in favour of

John M'Turk, even those prior to 1831, when he became tenant. None

of them contained any reservation of the arrear of rent for the term in

question. About twelve years after the arrear became due, the Duke

of Buccleuch received a dividend of £G0 from Robert M'Turk's seques

trated estate on account of this debt, which was credited to John M'

Turk. The effect of the receipt of 22d February 1827, did not appear

ever to have been disputed as with John M'Turk till the process of mul-

tiplepoinding was raised in 1843. When, upon the renunciation of the

lease in 1842, a general payment to account of arrears was made by him

to the Duke, this sum was not then claimed as due and unpaid.

The Lord Ordinary pronounced this interlocutor :—" 1st, With re

spect to the half-year's rent, amounting to £225, being the first half-

year's rent, and payable under the lease at Martinmas 1826, Finds that,

in the State of Rents, No. 45 of process, lodged on the part of the Duke

of Buccleuch, as betwixt his Grace and the common debtor John

M'Turk, the whole of the first year's rent to Whitsunday 1827 is, on

the one hand, placed to the debit of the said John M'Turk, aud that, on
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fhe other hand, credit is given, as applicable to the said year 1827, in No. 152.

tbe following terras :—« 1827, February 22, By Cash, £225. August 28, tu ,"^~18*5

By Cash, £-2'2o.—£450 :' Finds that by the Receipt, No. 53 of process, Duke of

dated the 22d day of February 1827, the factor for the Duke of Buc-*?~,°k"ch v>

eleuch acknowledges to have received from the said John M'Turk the

said sum of £225, being the half-year's rent due at Martinmas 1826;

and, consequently, finds that both by the said state and terms of the said

receipt, the foresaid half-year's rent stands discharged, and is proved to

have been paid by the said John M'Turk: Finds that the half-year's

rent due at Whitsunday 1827, is also proved by the receipt, No. 66 of

process, to have been paid by the said John M'Turk, and that consecu

tive receipts are further produced from Martinmas 1827 down to Mar

tinmas 1839, inclusive : Finds that, in the foresaid state, No. 45, there

is, after the year 1829, a sum entered to the debit of the said John

M'Turk, in the following terms:—'To amount of Robert M'Turk's

draft on Bank of Scotland, dated 22d February 1827, not paid, £225.'

Finds it alleged, on the part of the said Duke, in support of this charge,

that the sum of £225, which was acknowledged by the receipt, No. 53

of process, to have been paid by John M'Turk on the 22d of February

1827, was truly not so paid, but, instead of such payment, a bank order

was delivered by Robert M'Turk, which order was dishonoured ; and,

further, that the said Duke was ranked to the extent of £60 for the said

half-year's rent, on the estate of the said Robert M'Turk ; and for a sum

of £60, as a composition, credit is given in the said state, No. 45, under

date 16th November 1839: Finds it is not alleged that any notice was

given to the said John M'Turk of the alleged circumstances connected

with the said draft, and that the statement thereanent is contradicted by

the terms of the said receipt, No. 53 of process : Finds that, in none of

the receipts, from the said 22d day of February 1827 until the year 1839

inclusive, is there any reservation of any claim competent to the Duke of

Buccleuch for the said half-year's rent, payable at Martinmas 1826, and

discharged in manner foresaid : Finds that the draft, alleged to have been

dishonoured, is not produced ; and, separatim, finds that any proof of the

allegations on the part of the Duke of Buccleuch on this head, is barred

by the terms of the said receipt, No. 53, and consecutive discharges of

rent: Therefore finds, that the foresaid sum of £225, charged against

the said John M'Turk on the one hand, and the said sum of £60 credited

to him on the other, in the foresaid state, No. 45 of process, must be

struck out of the said state, and that the Duke of Buccleuch is not en-

tided, in this accounting, to make any charge against the said John

M'Turk, in respect of the said half-year's rent payable at Martinmas

1826, the same having been discharged, as proved by the foresaid receipt

of22d February 1827, which is not impugned ; and decerns: 2d, Finds

that the common debtor further claims deduction of the following sums :—

3 N
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152. 1st, Ploughing and dung, .... £58 9 2

Jane 25, 1845.
2d, Grass seeds, . . . . • 75 2 9

Duke of 3d, Value of drains, 176 12 8

ArTurk! ^tn> Claims for ground taken up by plantations, 42 0 0

£352 4 7 :

Finds it admitted, on the part of the Duke of Buccleuch, that the tenant

is entitled to deductions generally of the nature here stated ; but that

his Grace is not satisfied with respect to the amount of the said claims,

and therefore, of consent of parties, remits to

to examine into the same, and to report, with power to the

said reporters to specify any objection either as to the principle or detail

which may be brought forward by either of the parties : 3d, Finds that

the Duke of Buccleuch is not entitled to the expenses in regard to the

processes of sequestration, irritancy, and interdict, in so far as the same

were not included in or reserved by the arrangement and adjustment of

these processes made among the parties concerned, and decerns : And

appoints the said report to be lodged quam primum ; and supersedes, hoe

statu, further procedure as between the said parties."

The Duke of Buccleuch reclaimed, praying the Court to alter the in

terlocutor, in so far as it repelled his claim to this sum of £165 ; to find

that, in the accounting between him and John M'Turk, he was entitled

to receive credit for this sum, or at least that he was entitled to prove

habili modo that the same was still resting-owing.

Lord Jostice-Clerk This case is one of the greatest importance, and of*

wide an application to the business of life as any I have ever seen. I view win

great alarm the plea contended for on the part of the Duke of Bocclench. Of

course I shall assume that he could prove what he avers, as that is really assoon

in argument or principle in every case in which a receipt or discharge is fouaow

on as barring enquiry, and as proving payment.

1. The fact is now admitted, that the dispute before us, as to the amount of H*

Duke's claim, turns on the question as to the rent for the half year, Martiow

1826, decided by the Lord Ordinary.

2. The facts are, that the tenant has an unqualified stamped receipt, specifics!^

for the payment of this half-year's rent, dated in February 1 827.

3. That until 1843 no attempt was made in any way to dispute the effect >'

this receipt with the party holding it, and those interested in the protection affordtci

by it. Nay, at a general payment of £300 in 1842, as the price of the reoasd**

tion of the lease by John M'Turk, it was not claimed as due and unpaid.

4. That there are receipts for all the years and half-years' rents subseqoeBtiT

to MartinmaB 1826, down to 1839—thirteen years—not granted regnlsrly wb«

the rents were paid ; I suppose other vouchers having been taken fw the pT

merits. Receipts were granted for nine years apparently at one time, 8th De&r

ber 1838. This adds to the importance of the receipts covering ibe whole resti;
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for, of course, granting so many receipts at one time, implies examination and No. 152.

settlement.

5. That a number were so granted at once does not deprive the tenant of the n,,^ 0f

hill benefit of the presumption arising from consecutive receipts. That does not Buceleuch v.

depend on the time when receipts are dated, but that the receipts cover <.-onsecu-u

tively and regularly all the rents due under the lease.

6. John M'Turk, the tenant since 1831 by arrangement, and the holder of the

receipt—the party in whose favour, nominatim, it is granted—never received any

intimation that there had been a mistake in the matter, or that this receipt was

not an effectual protection to him. This is not averred.

7. Further, it is not explained in averment by the Duke, which I hold to be

important, how or when this receipt was granted, whether really at the date it

bean, or afterwards when John M'Turk became tenant. He gives no explanation

•» to it at all.

8. The only averment is, that Robert M'Turk gave for the rent in question a

bank check which was not paid. But even if proved, that fact is in no degree

inconsistent with payment by John, after he became liable in 1831 for the arrears;

and as all the receipts prior to 1831 are in favour of John, (who was not tenant

until 1831,) this may very likely lie the fact. But as I hold all enquiry to be

excluded, 1 only mention this very probable state of the facts, as showing how

dangerous it will be to take the statement of the person granting the receipt, as to

the mode and time of payment, and then throw on the holder of the receipt the

proof of that which the receipt acknowledges—for such is the plea of the Duke.

9. In judging of the effect of this receipt under the decisions, I lay aside all cases

"(fraud as having no bearing on the present case ; and also all cases in which the

party admitted that the money was not paid in terms of the receipt, or at the time

of granting it. '.

10. I hold the rule of the cases of Gordon v. Trotter, June 1 1 , 1836—Clark v.

Glen, June 14, 1836—M'Farlane v. Watt, Feb. 15, 1828—to be directly in point.

These related to the effect of a single receipt or acknowledgment of payment.

The case of Lord Kinnaird's trustees v. Hunter, March 5, 1829, is directly on the

effect of consecutive receipts to a tenant to exclude a claim for arrears anterior to

'he period for which receipts were produced. That the receipts themselves were

perfectly conclusive, for the years to which they applied, was assumed as too clear

'o be disputed. The rule is stated by Lord Balgray as to the benefit arising from

receipts to exclude other arrears for which there are no receipts. It would be

strange if this presumption were not to hold, when, for the actual rent claimed at

'he distance of sixteen years, a distinct receipt is produced, in addition to the

benefit of regular receipts for the whole intermediate period.

11. The rule, as stated by Erskine, as to a series of receipts, (4, 4, 4,) is in

express terms. Here, then, are receipts for thirteen subsequent years sufficient to

'ar the claim, even if there was not a receipt for the half-year in question.

12. I apprehend it to be clear, therefore, on principle, that the Duke cannot

'hallenge his own receipt. It is one of the most important documents which can

»as» in business, on the faith of which all the transactions of life depend ; and I

Know of no case in which, when there is a receipt distinctly for a particular half-

year's rent, and still more, when, for thirteen years and a half after, receipts are

-■ranted expressly for all the subsequent ternily rents, the party granting the receipt
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No. 152. can be allowed to disprove it by any means whatever except tie oath of the1

debtor, if lie also is the holder of the receipt.

Duku of ' '^" What are the special facts of this case ? They seem to me all to be against

IWcleuch v. the landlord. I take his own statement : The farm was let to Robert M'Tnrk in

1826, the first half-year's rent being due at Martinmas 1826, being the half-year's

rent in question. Robert was removed in 1831. He was then succeeded as ten

ant by his brother John, on an agreement not extended until 1834, but bearing

distinct reference to an agreement of the entry of John in 1831. By this agreement

John M'Turk became bound to pay up the whole arrears of rent due at Whitsun

day 1831. Now, then, this receipt for the first half-year's rent, due at Martinmas

1826, was either granted at the date it bears, February 1827, or subsequently. 1

take either case.

(1.) It is granted in favour of John then, on the first supposition, when Robert

was tenant. Thus it was a receipt that John knew of, though Robert had paid

the money, and John produces it. Now then, when John entered into this agree

ment to pay arrears, there was this regular receipt discharging that half- year's

rent. I apprehend, as against the Duke, John was entitled to rely on and use

that receipt, and that as an onerous third party no allegation that the sum therein

discharged still remained due. This seems to me the very point raised before me

in Glasgow at a trial against the Forth Marine Insurance Company, and decided

unanimously by bill of exceptions by the First Division, 15th January 1845. I

think the Duke, on the supposition that the receipt was really granted before tbe

agreement, and of the date it bears, is barred from claiming from John, under the

agreement, rent for which there is a regular receipt, whether John knew of lb*

receipt or not, but, multo magis, when John knew of the receipt.

(2.) Take the other supposition, that the receipt was granted to John after 1831:

will that avail the Duke ? Seeing that all the receipts from 1827 are in name of Jol ' .

though before 1831, and though some are dated in 1838, it looks very like •» ■''

they were being granted to John for rents either paid by Robert or by himself. Oi

this supposition, then, came theie to be an adjustment of what was really daet-1

arrears. All that Robert paid, if any, was acknowledged and discharged in faro"

of John—all that John paid was also discharged. On that supposition, if tbba*

then due, it was paid by John. On either supposition, I think John is conpiefci.'

protected.

Lord Moncreiff.—I have had some difficulties, but I have come to tlieata*

opinion, that no safe judgment can be pronounced except oue standing by lf

receipts.

Lord Medwin.—I should be sorry if my opinion in this case should affect any

important principle of our law, especially in settlements between landlord a»d

tenant. Now, I find no fault with the first part of the Lord Ordinary's interlo

cutor, but I object to the separation finding, which excludes the Duke froaapf"

ving the amount of the arrears due by Robert M'Turk, for which I tbudt ll*

present common debtor is liable. The Duke claims to be ranked for a cerun

sum on the fund in medio. John M'Turk objects that tbe claimant's brother b**

ving paid his first half-year's rent (£225) on 22d February 1827, that sua **

then placed to his credit of the same date, and the Duke's then factor, Mr Cnn>-

ton's receipt of that date is produced. Accordingly the receipt is prodncs-di kew

ing that date, granted as received from Mr John M'Tuik. Tbe claim by "*
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Dnke, a* in the reconl, hears thnt Robert entered to the farm at Whitsunday No. 162.

1826; that he fell into arrear, and was removed from the farm as at Whitsunday

1881. He was then succeeded as tenant by his brother, John M'Turk, by a mi- rjulte of'

nine under which he undertook to pay up the whole arrears of rent due at the Buccleuch v.

■aid term of Whitsunday 1881. This is admitted; and indeed this first agree- u

meat is narrated and confirmed in the more formal one subscribed by the parties

in 1834 and 1837.

It is alleged by the Duke, that although the receipt of 22<1 February 1827 was

granted, cash was not paid, but only a check was given by Robert M'Turk on his

rash-acconnt with the Bank of Scotland, and that this check was not honoured by

the bank ; that, accordingly, Robert M'Turk's account, which had been formerly

credited for the sum as if it had been paid, was now debited with the same. It

was just written back, and this prior to Whitsunday 1830, as appears from the

itate taken from the factor's books, and while Robert was still tenant in the farm.

It is further stated, that Robert M'Turk was sequestrated, and that a claim was

entered on his estate for the amount contained in this check, which was just equi

valent to an intimated assignation in favour of the Duke, as of the date at which

it was presented to the bank, when payment was refused.

Now, when John M'Turk undertook to pay the arrears due by Robert as at

Whitsunday 1831, are we not bound to enquire into the amount of these arrears ?

and if it can be shown that this receipt was given for what was expected to pro

duce cash, but did not produce it, must it not be competent to prove this ? Is it

•ulTicient for any man to produce a regular receipt containing a discharge for

money, and if the receipt has been granted through inadvertency, or through an

expectation which has not been fulfilled, is it impossible to bring a proof of such

being the case ?—I grant not by witnesses, bnt by other writings, or by oath, or

a train of circumstances, fully established, to satisfy the Court that the money

was not paid iu the way that the receipt professes ; in fact, that the sum is still

due?

If a man writes out a receipt for payment of interest due by a debtor, and

happens to drop it in the road when going to get payment, and the receipt is

found, and any how gets into the hands of the debtor, when the creditor claims

payment, is it sufficient for the other simply to produce the receipt, and maintain

that that is all that is required ; that the creditor has no right to establish the

circumstances under which it found its way into the pocket of the debtor ; and

that it was not given by him in exchange for payment ? I should think proof

could not be excluded merely by production of the receipt.

I cannot assume—for there is no allegation of the kind on the record, and there

it no probability in the circumstances of the case—that Mr Crichton granted this

receipt at a period subsequent to John's entry at Whitsunday 1831, and as a dis

charge of that half-year's rent. I observe that there was great irregularity in

granting receipts ; but I will not believe without evidence, more especially with

out any allegation on this record, that this receipt was granted at a subsequent

period, and not of the date it bears, when I observe that there are no less than

eleven separate receipts granted the same day, (8th December 1838,) for pay

ments of sums between August 1830 and December 1838, and yet all of these are

dated of the day they are written out. In truth, to antedate this first receipt, and

to make it out in. John's name as the tenant after 1831, as a discharge to him of
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No. 152. that first half-year's rent, is a most unlikely supposition, when the Dnke ww sc-

tually claiming on Robert's estate for the amount at the time, and John M'Tork

June 25, 1845. ,,,.,, w
Duke of does not seem ever to have nearly paid up the arrears, so as to warrant any boco

Buccleueh v. favour to him. But he makes no such allegation ; and I hold, when the receipts

are made out in his own name, it was merely to him as the bearer of the money—

in this instance, of the draft or order for payment.

It was said that a draft or order on a man's cash account is not a legal voucher

or document of debt, except to the bank that pays it. That to me was a very

startling proposition. Of course, it will not prove that any particular person re

ceived payment of it, unless his name be indorsed on it ; but surely, if one give*

such an order for payment to a debtor, and he can show that that debtor received

payment, the order, with that proof, will be a very good voucher of payment. Ii

like manner, if, on receiving such an order, the party believing that it would be

paid at once by the bank, grants a receipt as if for cash, and the order on beioc

presented is not paid, I cannot understand why he cannot prove that fact, »nd

that he should be excluded by simply producing his receipt. It appears that tbit

order was ranked for on Robert M'Turk's estate, and a dividend of 5s. 4d. wm

received on it, amounting to £60, in November 1839. And I cannot doubt that

production of the proceedings in the sequestration, the claim and vouchers, and

scheme of ranking, will be good evidence of the amount of the arrear due by

Robert at Whitsunday 1831, and that John, who has undertaken to pay tbe»

arrears, must be accountable, unless he has some defence which Robert had doi.

It seems to be thought that the dishonour of the order should have been notified

to him. I cannot say I see any necessity for doing so. He could not be igno

rant that his brother was bankrupt and sequestrated. He undertook expressly t»

pay the arrears, without limiting the amount, or specifying them. He cannot be

supposed to have undertaken this obligation without enquiry at his brother. I

cannot believe that he was ignorant of the dishonour of the check, and that «

formed a portion of the arrears.

But then it is said—at this distance of time, is this claim to be made? and there

are at least discharges for three years' rent produced to cut off this claim. Bat I

always understood that such discharges only afforded a presumption of payment,

throwing the burden of proof on the party alleging non-payment.1 The Dnke cer

tainly is bound to prove. Neither do I think it of any consequence that the claim »

now insisted in at this distance of time. It arises from the course of the dealings*

the parties, where there was no settlement of accounts, no regular payment of tie

rents as they became due. Look to the state of payments, as given id by tie

tenant even. There is always a large arrear due ; and he now, in stating acco"t»

with his Lordship, produces this receipt, and claims credit for it. He does not

allege that there were any previous states of accounts which admitted this pay

ment, or any receipt in full of arrears as at Whitsunday 1831. He now dam*

it ; and is there any thing which has occurred to cut off the right of tbe tool*"

to show that, instead of receiving £225 for that first half-year's rent, be only re

ceived £60 out of Robert M'Turk's estate ? Why waa this payment, if not o»

account of the dishonoured order for this rent ?

1 Ersk.3, 4, § 10.
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lam for allowing the proof, in order to adjust the sum which is due by John No. 152.

M'Turk to his landlord .

Lord Cockburn.—I concur with your Lordships. What is it that is said p]tmi„^ v.

here ? That a draft on the bank is given, and the receipt is then granted on the Campbell,

faith of its being paid. It is said that the order was never paid. But when is

it, that this is first said ? Not for twelve years afterwards. A delay of twelve

days wonld have been too long. I take the want of notice of not payment into

consideration as a very material element.

The Coubt accordingly adhered.

Gibson and Home, W,S Alii- Cahils, W.S.—Agenti.

J. P. Fleming, Complainer.—Rutherford—Cowan. No. 153.

Sir James Campbell and Others, Respondents.— G. G. Bell—

T. Mackenzie.

Partnership—Joint-Stock Company.—The directors of a cemetery company,

after they bad made a purchase of certain lands for the objects of the company,

having come to be of opinion that they were not well adapted for the purpose, sold

them with the concurrence of a majority of the shareholders : a shareholder, who

alleged that he had purchased his shares on the faith of these lands being retained

and used for the purposes of the company, having brought a suspension of the sale,

on the ground that there was no power to sell under the contract of copartnery of

the company ;—Held, that the directors had power, and note of suspension

refused.

A Joint-Stock Company was formed in Glasgow, called the Western jun, 25, 1845.

Cemetery Company, for the purpose of providing burying-ground in the r~

west end of Glasgow. The capital stock of the Company was at first Ld. Robertson,

fixed at £40,000, divided into shares of £2 each. Shortly after the Bill- Chamber,

formation of the Company, an advertisement appeared in several of the

Glasgow newspapers, in which the board of trustees of the Company

announced that they had concluded the purchase of the lands of Gilmore-

hill on very advantageous terms, and describing the lands as being pecu

liarly well adapted for the purposes of the Company. After the purchase

of Gilmorehill, (at the price of £35,000,) the Directors exercised their

power of creating additional stock to the extent of £20,000, thus raising

the capital stock of the Company to £60,000.

In the contract of copartnery, or deed of constitution of the Company,

it was inter alia provided, § 20,* that the Directors should have power

to select and purchase ground adapted for the purposes of the Company;

* These clauses will be found quoted at length in the Lord Ordinary's note.
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No. 153. to fix on plans for laying out and ornamenting the grounds, &c. ; to make

Jime^5~is4B regulat'ons ana* by-laws for the management of the Cemetery or tie

Fi-min* v. affairs of the Company ; and, in general, to manage the whole concerm

amp el . Qf tne Company, subject always to any special orders, instructions, or

resolutions, which might be adopted at any general meeting of the share

holders to be held, as therein after mentioned. The 38th section pro

vided, inter alia, that it should be in the power of the shareholders to

dissolve the Company at any time, but that only upon the vote of two-

thirds in value of the whole shareholders, at a meeting called for the pur

pose, in a specified manner ; and declaring, that it should be competent

to, and in the power of the Company, to sell from time to time, during

the subsistence of the contract, or on the dissolution thereof, any part of

the lands which might have been acquired by them, no part of whicii

had been used for interments or monuments, or sold for that purpose,

and that without restriction, and for purposes other than a cemetery-

provision being always made for convenience of access to the lands in

which interments had taken place, and provided that no buildings thai

might prove hurtful or nauseous should be erected on any of the ground

sold.

Mr John Park Fleming became a shareholder in the Western Ceme

tery Company to the extent of twenty-one shares. Mr Fleming pur

chased his stock after the Company had acquired the lands of Gilmore-

hill.

It appeared that, after Gilmorehill had been purchased, a feeling wis

evinced by the public, and a large body of the shareholders, that tie

locality was ill chosen, as being directly in the way of the progress of tie

city to the westward, and likely in a few years to be surrounded with

houses, and also that the lands were too extensive, and their price too

high, to afford a prospect of profit to the Company. About this time,

and before the Cemetery Company had entered upon the occupation of

the lands, an offer was received from a joint-stock feuing company which

had been established in Glasgow, to purchase Gilmorehill at a price of

£39,000, being an advance of £4000 upon the price paid for the lands

by the Cemetery Company ; and at the same time, a requisition was ad

dressed to the Directors, by a large majority of the shareholders, re

questing them to accept the offer, without the delay of calling the share

holders together. This offer and requisition having been laid before a

meeting of the Directors, they, after taking steps to ascertain from the

books that a majority of the shareholders consented to the sale, accepted

the offer, subject to a more formal approval by the trustees or shareholders,

should such appear necessary.

Mr Fleming then presented a note of suspension and interdict against

the Directors and Trustees of the Cemetery Company, praying that thej

should be interdicted from selling or disposing of the lands of Gihuore-

hill.
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After this note had been presented, a meeting of the shareholders took No. 153.

place, when the proceedings of the Directors, relative to the sale of Gil- . "T7~.„„
. .„ . ,, , . . June 25. 1846.

morebill, was sanctioned by a large majority. Fleming r.

Mr Fleming pleaded, that the proposed sale was illegal, and ultra Cam')be11-

vires ; and that having once purchased land for the purposes of the ceme

tery, there was no power in the trustees or directors, or under the deed

of constitution, again to sell it: that even although the matter were sub

mitted to a general meeting of the shareholders, it would not be compe

tent, by a bare majority, to sanction the sale, in opposition to the wishes

of any portion of the shareholders, all of whom, and more especially those

in the situation of the complainer, who had acquired their interest in the

Company subsequent to the purchase of Gilmorebill, were entitled to rely

on these lands being retained for, and devoted to, the purposes of the

Company.

The respondents, on the other hand, maintained, that the sale of Gil

morebill was an act within their power, and had been sanctioned and ap

proved of by the shareholders in a regular manner, and was a judicious

and proper act of administration. They also alleged, that Mr Fleming's

opposition to the sale was not dictated by a regard to the interests of the

Company, but for the purpose of preventing Gilmorehill coming into

competition with a feuing speculation of his own.

The Lord Ordinary on the bills granted interim interdict ; and there

after reported the case.*

* " Notk.—By the contract of copartnery of the Glasgow Western Cemetery

Company, it is provided, that the capital stock shall, in the first instance, he

A'40,000, divided into shares of £2 each, and capable of being enlarged to £60,000.

The general powers conferred on the Directors of the Company are described

under Article 20 of that contract, as follows :—' The Directors shall have power

to call for and receive payment of the shareB subscribed by the shareholders, to

select and purchase grounds adapted for the purposes of the Company, to fix on

plans for laying out and enclosing, draining, and ornamenting the said ground,

and for the erection of a chapel, and of other houses and buildings, and of tombs,

vaults, or other places of sepulture, to contract with parties in regard to the same,

h.v the prices of burial-places, lairs, tombs, graves, or sites for monuments, make

regulations or by-laws for the management of the Cemetery or the affairs of the

Company, and in general to manage the whole concerns of the Company, subject

always to any special orders, instructions, or resolutions which may be adopted at

any general meeting of the shareholders to be held as after mentioned.' There

is power given to the Directors to borrow money to the extent of £20,000, and

by the 80th article it is provided :—' So soon as ground shall be acquired for the

purpose of a Cemetery, and plans agreed upon by the Directors for laying out the

6ame, and the requisite buildings erected, it shall be in the power of the Directors

'o sell and dispose of pieces of ground or places in such ground or buildings for

burial-places, lairs, tombs, or graves therein, and also pieces of ground as sites for

monujnents to deceased individuals, to any person or persons who may desire to

purchase the same, at such prices as the Directors may think proper to fix, and

that either in perpetuity, or with the exclusive use of burial, or interment there

in, for a limited period, or for single interments, and also to grant the privilege

of enclosing the same, or of building, or erecting any monument, or tablet there-
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No. 153. Lord Justice-Clerk.—I am not able to concur in the particular view of the

~~ question expressed by the Lord Ordinary. He takes up the question in di*pui«

Fleming t.

Campbell

on, but always under such conditions and limitations as the Directors may ]ud»e

expedient, and particularly under the condition, that the ground purchased shall

not be used for any other purpose save that of burial, or of erecting monuments,

and that the purchasers in the use thereof shall conform to such rules and regu

lations as the Directors or the Company from time to time may make.'

" By the 38th article, power is given to the shareholders to dissolve the Com

pany upon the vote of two-thirds in value of the whole, at a meeting specially

called for the purpose, and in the event of such dissolution it is declared, tbattbe

Cemetery may be sold under certain conditions ; and it is further provided by the

above article—' But declaring, notwithstanding what is before written, that it

shall be competent to, and in the power of the Company to sell, from time to

time, during the subsistence of this contract, or on the dissolution thereof u

aforesaid, any part of the lands which may have been acquired by them as afore

said, no part of which has been used for interments or monuments, or sold for that

purpose, and that without restriction, and for purposes other than a Cemetery;

provided always that full provision is made for convenience of access to, and fm

the use of the remainder of said lands in which any interments have taken place,

or any part of which has been sold for interments, or for the erection of monu

ments; and provided also, that such sales shall be made only under the express

condition that no nuisances or buildings of any kind that shall be hurtful or nau

seous, or render the Cemetery offensive and disagreeable, shall be erected on any

part of the grounds sold for other purposes than a Cemetery.' This power of sal<

conferred on the Company is plainly of a limited character, and contemplates tbit

some portion of the ground had been already appropriated to the purposes of the

Cemetery, and was to be so continued. There is no power of sale conferred oa

the Company, and far less on the Directors, to sell the whole ground at a proni,

by way of speculation, for feuing or the like, the Company being truly a Ceme

tery Company, and the ground bought being destined to be laid out for and dispo

sed of as burying-ground only. It is settled law, that the Directors of a Company

are not entitled to conduct the concern in a manner and for purposes different

from that which the contract provides, of which rule a very strong example occur

red in the case of the Australian Company.—Maxton and Others v. Brown and

Others, 16th January 1839, (Dunlop, Vol. I. p. 367.)

" In the present case, the lands of Gilmorebill, which are described in thew-

vertisements as peculiarly well situated for the purposes of the Company, were

purchased at the price of £35,000, prior to the 1st of March 1845. Upon tbn

the power of increasing the stock by £20,000 was exercised, and on the 8th of

March, after the purchase had been made, the complainer became a holder of stock

to the extent of twenty-one shares, or £42. It appears that without calling an;

meeting of shareholders, but under a requisition said to have been signed by a

great many of their number, the Directors, on the 16th of April, entered into tn

arrangement for selling the lands of Gilmorebill at the price of £39,000, of which

sale they gave notice by advertisement on the 24th of April. The complainer oa

the same day objected to the sale, and on the 30th of that month he presented this

note of suspension and interdict, and obtained from Lord Fullerton an interdict

against the sale. The requisition of the shareholders, under the authority of

which the sale was said to have been made, does not appear to be produced ; and,

at any rate, this is not a mode of expressing consent on the part of the share

holders contemplated by the contract.

" After the interdict had been granted, however, a meeting of the shareholders

was held on the 28th of May, and the sale appears to have been approved of by

parties holding 7608 shares, or stock to the amount of L. 15,2 16, and disapproved

of to the extent of 662, or £1324. The balance of £13,892 is not one-balf of the



COURT OF SESSION. 939

t» a point turning- on the extent of the power of sale, under the contract of the No. 153.

Company, of portions of the ground, which might be actually opened as a ceme-

tery, and takes the whole question as depending on the S8th section of the con- i,-'!ne- ' °*

tract. This is really not the point at issue. The respondents do not defend the Crnnpbtll.

act complained of under the 38th section at all. Hence I have the less difficulty

in differing from the view stated in the note of the Lord Ordinary.

The parties hare wished to obtain our judgment on the bill and answers, and

as the case is fully stated in the new form in which Bill Chamber cases come be

fore us, we are really now in a condition to decide the case as well as if the bill

were passed.

I apprehend it to be quite clear, that the acquisition or retention of Gilmorehill

was no condition of the contract of copartnery. The subject of the copartnery is

set Gilmorehill. It is the occupation of a suitable piece of ground for a ceme

tery, west of the town of Glasgow.

It is Tery probable—as the Directors early fixed on Gilmorehill—bought it, as

they had power to do—and lauded its adaptation for the purposes of the specu

lation, in the usual terms of the present auctioneer style of such advertising specu

lations—that parties may have bought shares in the expectation and hope that

Gilaiorehill was to be the place for the proposed cemetery, and may have been

the more induced to act on that expectation, from finding that such a situation

would promote their own interests in other property belonging to them. This is

very probable. But if the Directors or the Company were not tied down con

clusively to Gilmorehill, such speculators just took their chance of such situation

being ultimately approved and acted upon by the Company, or of a change in the

proposed situation, by selling Gilmorehill, as not, in their ultimate opinion, suit*

able, and buying another piece of ground.

amount of the original stock of £40,000, aud if the additional £20,000 has all

been subscribed, is little more than one-fifth.

" The complainer, on the one hand, represents this transaction as a mere job to

serve the purposes of a fening company, in which he says several of the Directors

of the Cemetery Company are interested. The respondents, on the other hand,

say that the sale is most advantageous, and that the complainer, who has only

advanced in all £10, 10s., is obstructing the sale, not for any advantage to the

Cemetery Company, but as a protection for feuing ground of his own in the neigh

bourhood, near which he thinks the ground to be acquired, in place of Gilmorehill,

will be taken. These are circumstances not necessary to be taken into considera

tion, as it appears to the Lord Ordinary that the question to be determined is

properly one of power. It is not proposed to dissolve the Company, and the sale

of the whole lands, whether at a profit or at a loss, is certainly a proceeding not

contemplated by the contract—far less authorized to be taken by the Directors,

and against which, as a perversion of the purpose of the Company, any shareholder

appears entitled to protest. Besides, the complainer, however small his interest

may be, acquired his shares upon the faith of the purchase of Gilmorehill, and

with the enlarged stock consequent on that purchase, and therefore he has a legi

timate interest to insist that the concern shall be conducted in the manner pro

vided for by the contract. The Lord Ordinary is therefore of opinion, that the

note should be passed and the interdict continued. But as the parties pressed

upon him the urgency of the case, owing to the necessity of carrying through the

sale without delay if it should be thought competent, and their desire to have the

authoritative determination of the Court at once, he thought proper to yield to

the suggestion of reporting."
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No. 153. The question is one, therefore, which depends entirely on the powers of tn«

Directors of the Company, if they did not finally think Gilmorehill the best, or

Flemine'v. an e'"g'ble situation, to dispose of it, and get another. Taking the facts set forth,

Campbell. I see no ground whatever for viewing this as a case in which there is any attempt

to convert a Cemetery Company into a Company to deal in the purchase and sale

of land.

That the Directors bought Gilmorehill, and held it out as bought for the ob

jects of the Company, is undoubted. That they had power to buy it, under the

20th section of the contract, is also clear. But if the shareholders thought tint

the purchase was not a judicious one to retain, 1 think it just as clear that they

could instruct the Directors to get rid of it, and make a purchase more snital.lt.

in their opinion. This is really what has occurred. Neither do I doubt that the

Directors had not exhausted the powers conferred on them by the 20th section of

the contract ; and that if they had come to be satisfied, from their own further

consideration, that Gilmorehill was not an advantageous situation for the proposed

cemetery, they might themselves, without any application from the shareholder",

have sold Gilmorehill, which had never been occupied or laid out as burial ground,

and which the shareholders had never really ratified and adopted as the proper

spot. But they reBolve to sell it, after an application to that effect from £40,000

of the £60,000 of the whole stock, taking care to provide that they shall consult

the whole shareholders by meeting, if that shall he necessary. In all this I see

nothing inconsistent with the clear powers vested in the Directors.

This application for interdict against the sale of Gilmorehill, could not prevent

them consulting, and was a good reason for consulting the shareholders. They

do so. The shareholders, with singular concurrence of opinion, approve of what

they have done, and resolve that Gilmorehill shall be sold off and got rid of.

The suspender contends, that not even the whole shareholders, except binurl:,

can get rid of Gilmorehill, however strong their opinion of the objections to i» '

retention and occupation for the objects of the copartnery. I own this pletts

which the suspender is necessarily driven, appears a very singular and &trange doc

trine of copartnery to urge against parties who are connected with a view to prei*

under their proposed speculation, unless, indeed, which is not pretended, the tab-

ject-matter of the copartnery had been the turning Gilmorehill to the best advan

tage as a cemetery. I apprehend it to be clear, that up to the actual occuranVa

and laying out of Gilmorehill as a cemetery, the Directors and the shareholder*

had power to dispose of the same whenever it appeared to them that the plar*

would not on the whole be suitable. No doubt, if the Directors, having oere

bought the ground for the Company, which made it the property of the sbsre-

holders, had attempted to sell it, and the latter bad interfered in time, they might

have prevented its sale. If they did not, or had not time to interfere, I bareao

doubt of the power of the Directors, when they saw it would not answer, to auk*,

under the 20th section, another purchase, as a proper and more eligible site. S»

doubt the shareholders might throw any loss on them arising from their improdew

management, but, as a matter of power, I think the Directors could have parttd

with Gilmorehill. But this is not truly the real point now at issue, for the »pp»-

bation of the shareholders was competently applied for and obtained, and am*

be thrown out of view ; and I own that it appears to me to be a clear point under

the contract, and under the general law of copartnery, that the shareholders, wfces
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they find that Gilmorehill—of which they had not obtained possession, for the term No. 153.

of entry had not arrived—which had not been finally fixed on by the shareholders,

. • if i l i • i ir i • i • i June 25, 1846.
which bad not been laid on, or laid out, nor occupied to any extent, as a cemetery, Fielning v.

and on which no expense bad been incurred, and in which no interest was vested Campbell,

in any one—was not a suitable situation, were perfectly entitled to direct that it

should be sold off, or to confirm the sale made by the Directors, and to acquire a

more profitable place for a cemetery. I am, therefore, for refusing the note of

snapensiou and interdict, and for remitting to the Lord Ordinary with that in

struction.

Lord Medwyn concurred.

Lord Moncreiff.—I throw out of view the proceedings at the last meeting

of shareholders. I do not think we are entitled to look at what has taken place

since the suspension came into Court. The purchase of Gilmorehill had been

completed, and an advertisement had been issued, stating it to he well adapted for

the purposes of the Company ; and, on account of this purchase, the stock of the

Company was extended. Mr Fleming purchased his shares on the faith of this

acquisition. After matters had gone so far, I am at a loss to see where the Di

rectors had power to sell this ground to a third party. They had made the selec

tion, and after that could not go back. Whether it would have been competent to

have done it by the authority of a general meeting, I do not know, but this was

not done. I entertain very great doubt upon the question of the power of the

Directors.

Lord Cockburn— I am of opinion that the interdict ought to be recalled, and

the bill of suspension refused.

By the 20th clause of the contract, the selection of the ground, and indeed the

general management of the concern, including, as I think, a change of selection,

in vested in the Directors in the first instance, but subject always to tbe control

of the Company. So far as I can observe, this extensive power is always given

to a majority of the partners. Two-thirds are required for a dissolution ; but

every other proposal must be settled by a majority—whether of those present, or

of the whole shareholders present and absent, it is not necessary to consider.

The Directors at first thought Gilmorehill the best place, and accordingly, with

out consulting the Company, they not only bought it, but rested a public recom

mendation of the conrt'in on this fact. Circumstances occurred, however, which

made them, and an undoubted majority of shareholders, both present and absent,

think it more expedient to sell that property, and to buy new ground. This they

propose to do rebus integris. No one proceeding has taken place, beyond the

mere fact of engaging to buy that property, and then resolving to resell it.

But the suspender objects ; and this, so far as I can discover, solely on the

ground that he became a shareholder after he had reason, from the public state

ments of the Directors, to believe that Gilmorehill was to be the place. This

expectation, he holds, constituted a contract in favour of Gilmorehill between him

and the Company ; and a contract so paramount, that he alone would be entitled

to resist any change of site, even although it were approved of, and on good rea

sons, by every other partner.

1 think this totally groundless. The expectation may be conceded, and also

that it was this expectation alone that made him take shares. But still be took

them under the contract. He was not entitled to rely on any expectation, or
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No. 153. understanding not warranted by the contract, or declared to be one of its condi*

tions, still less if contradicted bv it. Now he saw that the contract subjected

June 28, 1845. ,. ,..,., .... , .. ,,.,,, th.
Preston v. every thing of this kind to the discretion of a majority of his fellow-partners, in*

Gregor. 38th clause alone, thoagh not the clause on which this case depends, ought to have

checked his confidence ; for it is there distinctly set down, in express words, that

a majority may sell unused ground even after interments had begun. If, there

fore, the Company had buried a single individual, and then, discovering that a

change of site was expedient, had sold the whole ground except that one lair, he

would not have had a word to say. But if he would have been obliged to submit

to this, it is idle to say that they cannot change their ground without the ceremony

of a solitary funeral.

In short, the suspender is just in the position of hundreds of other partners who

join companies, chiefly, or solely, because it has been held out that a particolar

thing is to be done, but for the positively doing of which the contract give* do

absolute security. He took his risk of all changes within the power of tbe

majority.

The Court accordingly pronounced an interlocutor, remitting to the Lord

Ordinary with instructions to refuse the note of suspension, to recal tbe

interdict, and find the suspender liable in expenses.

Andrew Howdkn, W.S.—Dundas and Jameson, W.S.—Agents.

No. 164. LadY Anne Campbell Baird Preston, Advocator.—Beas.

David Gregor, Respondent.—Patton.

Landlord and Tenant—Lease—Hypothec—Interdict.—Although a tenant wu

not vergens ad inopiam, held, that a landlord, under his right of hypothec, »«•

entitled to interdict the sale and removal of the growing crop from a farm, sutil

tbe tenant found caution for the current year's rent.

June 26, 1845. By a lease, dated 22d December 1828, and 1st January 1829, Lady

, ~ Baird Preston let to David Greeor the farm of Easter CriefiVechter, in

1st Division. , , °

l«j. Robertson, the parish of Crieff, for nineteen years after Martinmas 1824, for Jtioo,

w* 178. 8d. of yearly rent, payable at Martinmas and Whitsunday, the first

payment to commence at Martinmas 1825, and the neat at Whitsunday

following, for the crop and year 1825 ; and so on during the currency of

the lease.

In the spring of 1843, Lady Baird Preston obtained a decree of re

moving in the usual form against Gregor, whose lease was to expire »t

the following Martinmas, decerning him to remove at that term. About

the time when this decree was pronounced, Gregor had removed tie

whole of his stock from the farm to another which he had taken.

In the autumn of 1843, Gregor advertised a sale by roup of tbegrof-

ing crop on the farm.
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On seeing this advertisement, Lady Baird Preston's agent addressed a No. 154.

letter to Gregor, intimating, that before disposing of the crop ort the. o« mm,

lands, whereby nothing would remain to secure the rents, it would be Preston v.

necessary that he should either pay or find security for the current year's 8°r*

rent, about to fall due—the one-half at Martinmas 1843, and the other

half at Whitsunday 1844. Gregor, in answer, did not allege any diffi

culty in finding caution to the requisite amount, but he denied his lia

bility, either to find caution, or to make consignation before removing the

crop from the lands ; and he intimated his resolution to proceed with the

proposed sale, and to stand upon what he conceived to be his legal rights.

Lady Baird Preston thereupon presented a petition to the Sheriff of

Perthshire, to interdict- Gregor from selling or removing the crop from

the farm, nntil he should find caution for the payment of the current

year's rent.

The Sheriff granted interim interdict, but afterwards, on a record

having been made up, pronounced the following interlocutor :—" Finds

that the pursuer admits that, under the contract of lease, no part of

the rent of the present year is presently due and payable : Finds,

that the lease contains no clause binding the tenant to leave his last

year's crop on the ground in security of the rent of that year, unless

he finds personal security for its payment when due : Finds it admitted

that the defender is decerned to remove at the ensuing term of Martin

mas : Finds it not averred that the defender is insolvent or verging

thereunto, but on the contrary : Finds it admitted that the defender is

not in arrear of rent, and that ' he has become tenant of a much larger

and more valuable farm, belonging to Lord Strathallan, and has entered

to the possession of the same :' Finds, therefore, there exist no grounds,

in fact or in law, whereby, contrary to the decree of removing, the tenant

can be interdicted from removing from the farm ' any part of the grow

ing crop and effects,' without judicial caution being found for punctual

payment of the current year's rent : Therefore recals the interim inter

dict, assoilzies the defender from the conclusions of the action ; finds the

defender entitled to expenses," &c.

Lady Baird Preston advocated, and minutes of debate having been

ordered by the Lord Ordinary, she pleaded ;—

That the landlord's right of hypothec over the crop for the current

year's rent implied a right of retention in security of that year's rent :

That whether or not the word " retention" was grammatically or techni

cally applicable to the landlord's right to insist on the crop remaining on

the farm till the tenant's obligation to pay the current rent, or find secu

rity for it, was fulfilled, the right itself had been recognised as necessarily

implied in that of hypothec, and the name of retention applied to it by

all the authorities :' That this right of retention existed as against both

1 Bankton, B. I. 17, § 8; Stair, I. 13, § 15; Erskine, II. 6, § 58, 59, 60;
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No. 154. creditors and purchasers,1 and was much more stringent over the crop

J «6~*1845 tnan tne st0Ck'D£» an(l was stronger before the term of payment than after

Preston v. it : And that the view, that to require the tenant to find security to pay

regori ^g rent when due, would be supplementing an obligation of personal se

curity to the lease, which could only be created by express stipulation,

was unsound : That a landlord was entitled to demand caution from bis

tenant for the payment of the current year's rent, before the removal of

the crop from the ground, without any express paction in the lease ; aid

the tenant, on the other hand, was entitled to insist that the landlord should

accept caution, and allow the crop to be removed : * That the fact that

the rent due was the rent of the last year of the lease, and that one-half

of it was not payable till Whitsunday 1844, six months after the term of

removal, was strongly in favour of the landlord's right to interdict, be

cause, before the last half of it became due, the tenant might have dispo

sed of the whole stocking and crop and be furth of the kingdom, leaving

the landlord without security of any kind for the rent. And that sofa.'

from the landlord's not being entitled to interdict, unless he was in a

situation to sequestrate, on the ground of the tenant's being vtrgtntod

inopiam. it was just where he was not in a situation immediately to se

questrate, that the right to interdict became necessary and valuable.

The respondent pleaded ;—

That there were no termini habiles for the landlord's exercise of the

right of retention, seeing that he was not in actual possession;1 anJ

although it had been held 4 thata landlord might prevent a poinding credi

tor of the tenant from carrying off the crop, this right was only admitted,

because he would in the circumstances be entitled to sequestrate : Tto

a landlord could not sequestrate unless it was shown that there m

danger of his right of hypothec being defeated ; and if he could not se

questrate, he could not exercise a right as stringent in the form of inter-

diet, where, as in the present case, the tenant was undoubtedly solvent :

That as there was no express stipulation in the lease that the re; ■

should find security for the payment of the last year's rent before sellitf

the crop, he could not now be called to give it, because it had formed *

part of the contract : That the right of hypothec was quite sufficient to

secure the advocator, as the removing of the stock to another farm did

not abridge her right over it, and the crop would remain hypothecated

Bell's Law Diet., p. 477, last ed. ; 1 Bell on Leases, p. 869-70; Lailv Dnn '•

Don, 31st March 1624, (M. 6217;) 2 Bell's Com, p. 32; Bell's Pr,' § Ifl*

1242.

1 Earl of Dalliousie v. Amos, 27th February 1828, (6 S. 625.) 7th Decent*'

1830, (4 W. S. 420;) Cooper v. Bone, 18tb December 1823, (2 S. 598.)

! Erak. 11. 6, §§ 57, 59; 2 Bell's Com., p. 33, 5th ed. ; 1 Bell oo Leases, P

419, lasted.

3 Alison v. Creditors of Campbell, July 1748, (M. 16246.)

4 Pringle v. Scott, 30th June 1736, M. (6216.)
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for the rent of the year in which it was produced; and that landlords No. 154.

had a better right than mere retention, for they could bring back the T „. .„..
° ' * ° June 26, 1845.

stocking and crop subject to the hypothec, though removed from the Prestoo v.

farm, and claim the price, to the amount of the rent, even from bonajide sur'

purchasers.

The Lord Ordinary pronounced an interlocutor reporting the case,

accompanied by the subjoined note.*

At advising,

Lord President.—I am not able to agree with the judgment of the She

riff. I cannot see any distinction between the last year of a lease and any pre

vious year, with regard to the security of the landlord for the rent. He has the

same protection, by bis right of hypothec, during it as in any other year; and I

think that, if possible, he should be rendered more secure ; for, if unprotected that

year, his claim for rent might be altogether defeated by the removal of the ten

ant from the farm. It appears to me that the authorities, from Stair downwards,

establish that the landlord has a right to retain the crop in security of the current

rent, without any exception of the last year of the lease. Now, here a 6ale of the

growing crop is intended to be followed by its removal from the property, leaving

nothing to the landlord but to follow it, or claim against the parties who have

removed it ; and, in such a case, has he not a right to interfere and prevent its

removal ? I can find no principle in the law of landlord and tenant sanctioning

the doctrine of the Sheriff; and I am therefore of opinion that we ought to decide

in favour of Lady Baird Preston.

* " Note.—Owing to the great importance, and very general nature of the

question here raised, as affecting the rights of landlord and tenant, the Lord Or

dinary has thought proper to take the case to report. With this view, when the

case was originally argued before him, he ordered the minutes of debate which

have now been lodged. It is very fully argued, and the opinion which the Lord

Ordinary has formed is against the judgment of the Sheriff, The crop was un

doubtedly liable under the hypothec for the rent when it became due. That crop

might have been reclaimed from a purchaser by sample, even if in public market,

as was settled in Lord Dalhonsie's case; and the authorities expressly treat the

right of retaining, as subordinate to the right of recovery. The Sheriff seems to

hold, that there is no right of retention, or power to prevent a sale, applicable to

the last year of the lease ; while the tenant argues that there is no such power be

fore the rent becomes due during any year of its currency, unless the tenant be

vtrgens ad inopiam. It appears to the Lord Ordinary, that there is no authority

for either of these propositions. The crop is primarily liable for the year's rent ;

and, until that rent is paid or secured, the tenant is not entitled to remove it to the

landlord's prejudice. To say that the landlord may recover it bark, but that he

cannot detain it, seems a very extravagant proposition ; and the Sheriff does not

appear to adopt this view as applicable to any year's crop excepting the last. But

if it be admitted that there is a right of retaining or preventing removal of the

crop (whether correctly described as a right of retention or not) during any year

of the lease, and before the term of payment of that year's rent, it seems difficult

to hold that this does not extend to the last year. Although the tenant is to re

move, there seems no reason why he should carry off the crop of the last year of

bis lease, and leave the landlord without security of any kind for that year's

rent."

3 o
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No. 154. Lord Mackenzie.—I am of the same opinion. It is not disputed that the

landlord has a right of hypothec over the crop so lone: as it is extant, for the rent
Jum, 26, 1845. , ., . . .B , ., . . ., \ , , .. , ,

Preston v. while it is yet due, and until it is paid ; and the only dispute seems to be about

Gregor. the exact meaning of the words hypothec and retention. That, however, is really

of no consequence ; and indeed it is of equally little consequence whether the

right of hypothec for current rent be admitted or not, for it is firmly established

both by the law and practice of the country. Now, if the right of hypothec be

undoubted, does not the right of retention follow as a matter of course ? For

what would the' hypothec be, if the landlord had not the right of keeping tbe

crop upon the farm ? The tenant would hare no more to do than march it off

the land and sell it ia bulk, in open market ; for if he chose so to sell it in open

market, that at once would defeat the hypothec. One necessary part, in fact tbe

essential of the right of hypothec, is, that of reclaiming and bringing back the

prop ; and if the landlord has the right of reclaiming it, has he not a right to in

terdict its removal ?

The only other point to which it is necessary to allude is the argument, wbick

appears to be indicated, rather than maintained, and which I can scarcely cog-

sider a serious one, that the decreet of removing which was obtained against

the tenant, ordained him to remove from the farm with all his effects. But ire

we to think that a landlord would order off the crop under hypothec, which

formed his only security for the rent ? The decree was intended to be in favour

of the landlord, and can we suppose that he would take one against himself? Toe

fact of this being the last year of the lease, just renders it the more necessary that

the landlord's right should be protected. It is true there is no attempt here on

the part of the tenant to defraud the landlord, (indeed he seems to have entered

into the litigation chiefly on public principles, and for the interest of tenant

generally,) for he seems to be perfectly t-olvent ; but he might have been in i

different condition ; he might have been going off to America at the end of the

lease, and intending to leave the landlord without either the rent or security fori'.

Lord Fui.lkrton.—I am entirely of the same opinion. Tbe whole difficult*

expressed in the judgment of the Sheriff seems to have arisen from the supposes1

distinction between the rights of lien and hypothec ; and the idea that tbe land

lord lias no right to retain unless be has a right of lien. Now, I don't agree «ith

that, for this is not a case of lien, but one of hypothec, and the right of retail . " .

arises necessarily from the hypothec. By our law, it is quite fixed that a land

lord has a hypothec over tbe growing crop in security of the current rent; ai

this is a security much higher than one of mere lien, for he can follow the fruitf

wherever they may go, and reclaim them from the parties into whose bands the;

have passed. The whole authorities concur in giying effect to the doctrine, that

the landlord has a right of retention. The right applies to the case of poindine

creditors ; and, therefore, there is no reason why it should not apply equally to

the case of a tenant attempting to sell.

Loup Jeffrey.—I concur. Even if there were any doubt as to tbe principle

of the law, I should hold that we were bound to adhere to it, by such a series of

authorities as is to be found in its support. The whole authorities, from Lord

Stair down to Professor Bell, agree in holding that, before the rent is due, tbe

landlord has a security for its payment by a right of retention, although that won)

may not have been uniformly adopted as a technical term.
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T don't see how you can admit the right of hypothec, and yet exclude the No. 154.

fight to prevent the crop from being carried away, either after the terra of pay-

went ha* elapsed, or before it has arrived. The obligation for the payment of J^ *' 1845*

the rent is not a future one; it is a present debt from the moment when th« M'lntmh.

grain begins to grow ; and I should like to know how the landlord's interest, bis

claim for the rent, can be properly and efficiently protected except by the right of

retention.

I agree with what has been said, that, the circumstance of this being the last

year's crop under the lease, is afortiori in favour of the landlord ; and the fact of

the stock having been already removed from the farm, which, had it remained,

Bonld have formed an additional security to him, tells also in his favour.

The Court pronounced the following interlocutor :—« Advocate the cause ;

recal the interlocutor of the Sheriff complained of ; declare tbe interdict

perpetual, and decern ; and find the advocator entitled to the expenses

incurred both in the inferior court and this court."

4lex. Smith, W.S.—Locehaet, Huntee, and Whitehead, W.S.—Agents.

William Anderson, Petitioner Pattison, No. 155.

Daniel M'Intosh, Respondent Shaw.

Bankruptry—Interim Factor—Statute 2 and 3 Vic. c 41, § 53 Held that,

under the 53d section of the Bankrupt Act, an interim factor had a claim for his ad

vances, and the remuneration awarded him by the creditors, out of the first money

which came into the bands of the trustee, preferable to that of tbe trustee for ex

penses incurred by him in the business of the sequestration after his own election,

Peter Sinclair, auctioneer and commission agent, having been June 28, 1845.

sequestrated under the Bankrupt Act, William Anderson, S.S.C., one j ~Z

of his creditors, was elected interim factor. Sinclair had become in- Ld. Robertson,

debted to the Crown in duties upon sales which he had conducted, and *

for the payment of these, proceedings had been taken, and a sale of

liis furniture announced. Anderson paid the sum which was due, with

the expenses incurred by the Crown, amounting together to f 16 : 4 : 3|.

In these proceedings, and for the expense, among others, of making up

Lis title as interim factor, he incurred an account to a law-agent of

£9:18: 1. The whole amount advanced by him on behalf of the estate

was £29 : 4 : 10 J. Anderson realized no part of the bankrupt estate,

and had no intromissions with it. At the second meeting of tbe credi

tors, he laid before them a report of bis proceedings, in which he stated

that, with the exception of the value of the bankrupt's furniture, there

was nothing else available to the creditors. Tbe meeting approved of
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JJo. 155, his proceedings, and fixed his remuneration at £4, 4s., thus raising the

x. ~ZT",0.r debt due to him by the estate to £33 : 8 : lOf.
June 28, 1845. ...

An.ierson t. At this meeting, Daniel M'Intosh was elected trustee on the seques-

MJntosh. trated estate. M'Intosh sold off the bankrupt's furniture, and the free

proceeds of the sale, after deducting the expenses of it, and the arrears

of taxes, together with a sum afterwards obtained as rent of the premises

occupied by the bankrupt, amounted to £79 : 17:3. Out of this he paid

the current year's rent of the premises occupied by the bankrupt, the

expenses of the law-agent in getting the sequestration awarded, and a

sum to Anderson, in relief of his advances of the Crown duties ; and

there was then left in his hands the sum of £8 : 14 : 6 j .

M'Intosh had incurred an account to the law-agent, for the expense of

obtaining confirmation as trustee, examining the bankrupt, and other

business of the sequestration, of £12 : 18 : 10 ; while the balance still due

to Anderson amounted to £17 : 10 : 9. Anderson claimed payment of this

balance ; but his claim having been disregarded, he afterwards offered to

accept £8, 8s. in full of his demand. This offer not having been complied

with, he presented a petition and complaint to the Lord Ordinary on the

bills, praying for the payment of the balance still due to him, or, at all

events, of such part of it as might have been actually received by, and

was in the hands of the trustee, or had been paid away by him to bit

prejudice.

The petition was founded on the 53d and 55th sections of the Bank

rupt statute, by the first of which it is provided, *' That at the time and

place appointed for the said meeting to elect a trustee, the interim fac

tor shall exhibit the sederunt-book," &c. ; that the meeting, if satisfied

with the interim factor, " shall fix his remuneration, and he shall receive

payment thereof, and of all advances made by him out of the funds in hit

hands;" and " the interim factor shall not be entitled, in respect of non

payment thereof, or on any other ground, to retain any part of the estate;

and he shall be bound forthwith to deliver the estate, books, title-deeds,

bills, vouchers, and the said state, rental, and all other documents, to the

trustee, who shall (if sufficient funds have not been realized by the inte

rim factor) pay the said remuneration and advances out of the first money

which shall come into his hands."

By the 55th section, it is provided, that the trustee shall pay the sum

allowed to the interim factor for his trouble during the period of his ad

ministration, and the expenses incurred by him, " out of the first of the

funds."

Answers having been lodged for the trustee, and a record made up,

The petitioner pleaded ;— t . Under the provisions of th« statute found

ed on, he was entitled to payment, and the respondent was bound to

make payment to him out of the first money which came into hi»

hands. 2. The respondent having received into his hands sufficient fund*

to pay the balance due to him, or the greater part thereof, he was bound
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lo have so applied the funds, and was not now entitled to plead that the No. 155.

funds were exhausted by other payments. 3. Even upon the footing June "^j~~ 4

that the expense of obtaining the sequestration was preferable to the debt Anderson v.

due to the petitioner, there was a balance in the respondent's hands on ntos

1st September 1844, amounting to £8 : 14 : S\, which sum the respon

dent ought to have paid over to the petitioner.

The respondent pleaded ;—1. It was incumbent on him in terms of the

Act to pay out of the funds realized by him—1st, The current rents of

the premises which were occupied by the bankrupt, and in which the

furniture sold was situated ; and 2d, The expenses incurred in getting

the sequestration awarded. 2. The only right conferred by the statute

on the petitioner, qua interim factor, was to be paid any balance justly

due to him out of the first available funds realized by the trustee out of

the estate. 3. The respondent, with the sanction of the commissioners,

was entitled so far to relieve himself of actual ami necessary expense or

outlay in the conducting of the sequestration, particularly seeing but for

such expense being incurred no funds would have been realized, and that

he had no claim therefor against the creditors.

The Lord Ordinary pronounced the following interlocutor :—" In

respect it appears by the minute of the meeting of commissioners, of date

the 30th October 1844, that there was a balance in the hands of the

trustee at that date, amounting to the sum of £8 : 14 : 8 j ; and that, by

the 53d section of the statute, the trustee is bound to pay the advances

of the interim factor, and the remuneration fixed, out of the first money

which shall come into his hands ; and that he was not entitled to retain

the said sum to account of the expenses incurred by him in the business

of the sequestration subsequent to his own election ; and that the said

sum is greatly less than the balance due to the petitioner; so that the

taxation of any part of his claim for expenses is unnecessary—Decerns

against the respondent for payment of the said sum of £8 : 14 : 8|, with

interest since the 30th day of October 1844; and in the whole circum

stances of the case, and specially in respect no answer was made to the

demand of the petitioner, and also of the very reasonable limitation

thereof made by him before this petition was presented, finds the respon

dent liable in expenses."

M'Intosh reclaimed, but

The Court adhered, with additional expenses.

SaniS and Forrest, S.S.C.—William Pollock, S.S.C.— Agents.



950 CASES DECIDED IN THE

No. 156.

June 28, 1845.

2d Division.

T.

Harvey y.

Miller.

Pateraon t.

Leslie.

John Harvey, Advocator.—Macfarlane.

Robert Miller and Mandatary, Respondents.—Maitland.

Expenses— Process.— Tn this case the Court, on an objection to the

auditor's report, allowed an extrajudicial correspondence between the

agents to be charged against the losing party, in respect of the special

circumstances of the case—observing, at the same time, that this sort of

correspondence was not, in the common case, a charge which ought to be

so allowed.

John Lvishman, W.S.—John Collin, VV.S.— Agent*.

No. 157, Henry Patbhscvn, Pursuer.—Butherfurd—Moir<

James Michael Leslie of Balquhain, Defender.—Sol.-Gen. Anderson

—J. T. Gordon.

Entail.—A proprietor executed a deed of strict entail of bis estate, reserving

power to himself to alter or revoke : the deed was duly recorded, and a title

completed under it by charter of resignation, and sasine thereon : the entailer

thereafter executed a new deed, proceeding on the narrative of the first, anil >

desire to alter it, whereby he conveyed the same estate, and all other lands which

he had acquired or might acquire, to a new series of hers, and made certain mo

difications of the provisions and conditions : this second deed referred to the \>i>-

bibitory, irritant, and resolutive classes of the first, and provided that the beirt

should take only nnder these, but no such clauses were contained in itself: it nt

duly recorded, and a title completed under it by charter of resignation, and sasiii*

thereon, in which were set forth at length the prohibitory, irritant, and resoloiire

chaoses contained in the first deed of entail, and referred to in the second ;—HrM

that the second deed was a new entail, superseding the first, and that as it did not

contain within itself the foresaid clauses, it was not effectual to protect the lauds

against third parties.

Ja'jrl, 1845. By a deed of strict tailzie, dated 8th November 1692, Patricfc, Count

1st Division. Leslie of Balquhain, upon the narrative that he had already destined and

hord Wood, conveyed his German estates to James Leslie, his eldest son by his first

marriage, bound and obliged himself, his heir of line male and of tailzie,

and his successors whatsomever, to resign, and accordingly granted pro-

curatory to resign, the lands of Balquhain and Fetternear in favour of

himself in liferent, and George Leslie, the eldest son of his second mar

riage, and the heirs-male of the said George Leslie's body ; whom fail

ing, the heirs-male procreated, or to be procreated, of his own body, o(
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lis present or any future marriage, and the heirs-male to be procreated No. 157.

of their bodies; whom failing, a series of substitute heirs. The deed TT045

contained a provision, " that if it shall happen ye said George Lesly Pumon v.

and ye heirs-male of his body to succeed to the sds lands and estate L<"1,e-

in Germany and that be the talye @-wrin the second sone of his or

their body shall succeed to the estate of Balquhane and others @spec'.

That in that caice ye second sone and ye heirs-male of his body

who shall happin to succeed in ye sd estate of Balquhan shall come

and live and have their residence and aboad in Scotland and pos

sess and enjoy ye estate heir within two years after ye majoritie or tyme

of succeeding yrto oyrwayes they shall amitt and lose ye state of Bal

quhane and oyrs @-&pecl lying and pertaining to me within ye king

dom of Scotland and ye samen shall descend to ye next heir of taylie

forsd."

The deed of entail reserved full power to the entailer to sell or dispone

the lands conveyed, (with the exception of the lands of Fetternear,) and

to alter, innovate, and revoke, without the consent of any of the heirs of

tailzie.

A title was completed under this entail, by means of a Ctowii charter

of resignation and infeft-ment, duly recorded, in favour of the entailer

in liferent, and his son George Leslie, and the other heirs of tailzie, in

fee. The deed of entail was recorded in the register of tailzies in 1698.

On 13ch July 1700, the Count executed a second deed, proceeding

upon a narrative of the tailzie which he had formerly executed, and of

his reserved power to alter and innovate ; and that, after mature and de

liberate consideration, he found " it most expedient and necessar to alter

the foresaid taillie in the nominationes thereof and to dispense with a

pairt of the irretant clausses of the samen And also to add some verry

reasonable and just provisions and conditions yrto."

The deed then went on to bind and oblige the granter and his heirs

to make resignation of all the property specified in the tailzie of 1692 to

and in favour of himself in liferent, and of George Leslie, his eldest son

of the second marriage, and his heirs-male ; whom failing, to a series of

heirs, in certain respects different, and called in a different order, from

the heirs enumerated in the original tailzie of 1692. The obligation te

resign^ bore no reference to the fetters. The procuratory authorized re

signation of " all and haill the particular lands, &c, and others specified,

contained and comprehended in the said bond of tailzie above narrated,"

" and als all and sundry whatsomever oyr lands baronies teynds or oyrs

which I have already acquyred or may hereafter happine to conquess and

acquyre," for new infeftment in favour of the series of heirs before set

forth.

The deed then proceeded to discharge the obligation which had been

imposed by the tailzie of 1692, upon such of the heirs of the entailer's

German estates as should succeed to the Scotch estate, to reside in Scot-
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No. 157. land, the granter declaring that, in virtue of his reserved power, he did

r~i845 " aDS0'ul;ely annull extinguish and exclude the irretance of the said

Petersen v. clause."

Leslie This provision was immediately followed by a declaration, that the

whole heirs nominated in the new destination should be " bound and

obleidged lykeas they by their acceptatione hereof binds and obleidges

them rexve and successive to mentaine compleat fulfill performe and

clossly adhaere to the haill other clausses conditions provisions restric

tions limitations irretances reservations and exceptions specified and con

tained in the forsd regrat bond of tailzie alse weill and sicklyke in all

poynts as if the samyne were ane by ane herein at full length and per

ezpressum insert and set down with the burden whereof (excepting

alwayes their comeing to and abode in Scotland as is above excepted)

thir presents are made and granted by me and accepted off by ane or

aither and all of them successive as aforesaid allenarly and no other-

wayes."

The deed contained no precept of sasine, and in no part of it were

the conditions, prohibitions, or irtitancies of the tailzie of 1692 set forth

at length. It was recorded in the register of tailzies in 1700.

By a subsequent deed, dated 8th May 1707, the entailer, with the

consent of his son George Leslie, dispensed with and abrogated a re

striction contained in the tailzie of 1692, against letting of leases with a

diminution of rental ; and this deed was recorded in the register of pro

bative writs on 18th July 1739v

George Leslie, the fiar under both the first and second destinations, was

succeeded, upon his death, by his only son, Ernest, Count Leslie, who,

in 1739, was served nearest and lawful heir-male of tailzie and provision

in general to his father, conform to the deed executed by Patrick, Count

Leslie in 1700 ; and completed his title to the estate by a Crown charter

of resignation, and sasine thereon, which was duly recorded.

In the dispositive clause of the charter of resignation, the conveyance

was declared to be " with and under the reservations, burdens, conHn

tions, provisions, restrictions, limitations, and clauses irritant after men

tioned ;" and, in the qumquidem which followed, the whole of the prohi

bitions and irritancies of the tailzie of 1692 were specially set forth, and

the resignation was stated to have been made for new infeftmentin favour

of Ernest Leslie, under all the provisions, restrictions, &c, before men

tioned ; and the precept of sasine authorized infeftment to be given under

the same limitations.

All the heirs who subsequently possessed the estate made up their

titles to it in similar terms with the investiture thus completed by Ernest

Leslie.

In November 1843, the pursuer, the manager of the North of Scot

land Banking Company in Aberdeen, raised a summons of adjudication

ef the lands of Balquhain against John Edward, Count Leslie, of !»'"
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qubain, the heir then in possession of the estate, founded Hpon a promis- No. 157.

sorynote for £1000, granted by him to Messrs Adam and Anderson, ad-, . rTii5

vocates in Aberdeen, and by them indorsed to the pursuer. Patersom.

Defences were given in, and a record having been made up and closed,

cases were ordered by the Lord Ordinary.

Before the revised cases were lodged, Count Leslie died, and was suc

ceeded in the estates of Balquhain by James Michael Leslie, who made

up his title to the lands as next substitute heir of entail. The pursuer

raised an action of transference against him, to which he lodged defences,

in respect of his limited representation, as heir under a strict entail.

In the leading action the pursuer pleaded ;—

The deed of 1700 was the radical title of the heirs of entail. It super

seded the previous entail of 1692, including all the estates which were

included in that deed, and altering the destination, besides changing

some of the prohibitions therein. The deed of 1700 was the foundation

of the right of the succeeding heirs of entail ; but though it was thus the

" original tailzie" in the sense of the statute, and was recorded in the

register of entails, the irritant and resolutive clauses were not inserted in

it, and the entail was therefore ineffectual to protect the lands against the

diligence of creditors.1 Further, the obligation to resign, and the pro-

curatory of resignation itself, were unqualified by any reference to the

fetters and limitations of an entail, and so authorized the heirs, in whose

favour they were conceived, to make up titles to the lands in fee-simple

only. But even if the procuratory of resignation could be considered as

importing that resignation was to be made under the fetters of the deed

of 1692, so far as unaltered by the new deed, this could not constitute

an effectual entail as against creditors, because still there was no recorded

entail in terms of the statute.8 If the deed of 1700 did not form an effec

tual entail, as against creditors, the lands were attachable by adjudication

for a debt contracted by an heir in possession ; and the next heir who

took up the succession represented his predecessor as heir of provision,

and was liable for his debts, to the extent at least of the value of the

lands.3

The defender pleaded ,*—

The whole fetters of the tailzie of 1692 were, by reference, imported

into the deed of 1700, both of which deeds were recorded in the register

1 Rennie v. Home, March 13, 1838, (3 S. & ML. p. 142 ;) Ersk. B. 3, tit. 8,

8 26.

* Bell'* Pr. § 1789; Viscount Garnock, July 28, 1725, (M. 15596;) Murray

Kininmond, July 5, 1744, (M. 15380 ;) Broomtield v. Paterson, June 2S, 1784,

(M. 15618}) Lindsay v. Earl of Aboyne, March 2, 1842, (ante, Vol. IV. p.

843.)

3 Mitchelson v. Atkinson, June 15, 1831, (9 S. p. 741.)
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Leslie.

No. 157. of tailzies.1 The recording required by the statute 1685 was, therefore*

Jul T~^845 ^t'sfi^- Further, the deed of 1700 was chiefly a nomination of heirs,

Paierson v. executed under powers reserved in the deed of 169*2 ; along with which,

as relative parts of one settlement of the estate, it formed the entail, the

whole of which was duly recorded.' The obligation to resign, and the

procuratory of resignation, in the deed of 1700, were accompanied with an

express reference to the deed of 1692, and a declaration that every heir

was subjected to the whole conditions, provisions, irritancies, &c, of the

entail 1692, as fully as if the same were "herein at full length, and, per ex-

pressum, insert." In conformity with this obligation, Ernest, Count Leslie,

as heir of entail in 1739, made up a title by resigning on the procuratory

in the deed of 1700, and obtaining a charter and sasine, which contained,

in gremio, the whole fetters of the tailzie 1692 ; and the Successive heirs

of entail since then had duly engrossed the whole fetters of the entail in

their investitures. The entail had thus been both duly recorded and feu

dalized, and the lands were thereby protected against the diligence of

creditors. But, in any event, the defender only represented his prede

cessor as heir of entail, and was not liable for his debt, so that the action

of adjudication for such debt could not be transferred against him.

The Lord Ordinary pronounced the following interlocutor :—" The

Lord Ordinary having considered the closed records in the original ac

tion of adjudication and action of transference thereof, with the revised

cases for the parties, transfers the original action of adjudication agaiust

the said James Michael Leslie, and decerns: Conjoins the said two ac

tions ; and, in the conjoined actions, repels the defences stated to the

action of adjudication, and adjudges, decerns, and declares, in terms of

the conclusions of the summons of adjudication, reserving to the said

James Michael Leslie all objections to his not being liable for the debu

of the late John Edward, Count Leslie, beyond the value of the estate of

JBalquhain : .Finds the pursuer entitled to expenses." *

The defender reclaimed.

1 Don v. Don, 5th February 1713, (M. 15,591}) Laurie v. Spalding, »b

July 1764, (M. 15,612 ;) Hope Vere v. Hope, 5th March 18S3, (11 S. p. 520:)

Strathmore v. Strathmore's Trustees, 1st February 1837, (15 S. p. 449;) 1 Ko-

hinson, p. 189; Porterfield v. Stewart, 15th May 1821, (1 S. p. 9 ;) 2 Wilson*

Shaw, p. 369, (8 S. p. 16, and 5 W. & S. p. 515.)

! Leslie v. Orme, 2d March 1779, (M. 16,530;) Bontine v. Graham, (18 S.

p. 905.)

* " Note.—The point at issue is not whether the deed of entail of 1692

would, if the maker of it, had not subsequently executed any other deed, hive

been a good and valid entail of the lands thereby conveyed, feut wbeiber there '»

now any effectual entail of these lands in a question with third parties, onerou'lr

contracting with the heir in possession, the maker of that d*ed having after»»rdi

granted the deed of 1700, by which he dispones and conveys the same lands, to

gether with all others he had acquired in the interval, or might subsequently ae-
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LcmD President I am satisfied with the interlocutor of the Lord Ordi- JJo. 157.

hary. The title of the defenders here, like that of all the previous substitutes,
r Julyl, 1p45.

Paierion v.

Lenlie.

tyiire, in the manner therein set fbrth ; and both of which deeds are duly recorded

in the register of tailzies.

" When an entail has once been made and recorded, it hmv he—that ff so far

left unaltered, that it is allowed to remain as the source and foundation of the

right of the heirs entitled to the succession of the entailed lands, its efficacy will

nut be impaired by every deed that the entailer may afterwards execute in regard

to the conditions and provisions contained in the entail, or the heirs therehy call-

eil. It may be, that if only partially altered by a deed simply recalling the desti

nation in favour of certain of the heirs, or discharging a portion of the restric

tions and limitations, but only referring to the entailing clauses as contained in

the original entail, that entail— provided the deed of alteration is recorded in

the register of tailzies, or even (although that is doubtful) without its being so

recorded—might in other respects remain valid and effectual for all the purposes

of the statute. But this is not the kind of case which is here presented for de

cision.

" Upon the entail executed in 1692 by Patrick, Count Leslie (then Patrick

Leslie) of the estate of Balquhain and others, a regular feudal investiture, sub

ject to the powers of revocation and alteration reserved to the granter, was com

pleted by charter and sasine, both dated in 1694. The latter was duly recorded

on the 4th October of that year, and the entail was recorded in the register of

tailzies in February 1698. Then, on the 13th July 1700, the entailer, in the

exercise of his reserved powers, executed a second deed of entail, by which he

confessedly altered the destination in the prior deed, not merely by a simple exclu

sion of certain heirs, but by settling the same entailed estates upon a Series of heirs,

in certain respects different, and Called in a different order from the heirs enume

rated in the original tailzie of 1692, and for that purpose he made a new convey

ance of the estates in favour of the line of heirs by whom he had resolved they

trere to be enjoyed. The deed then proceeds with a procuratory for resigning the

lands and others Comprehended in the tailzie 1692, and also ' all and sundry what-

soraever oyr lands, baronies, teynds, or oyrs which 1 have already acquyred, or

may hereafter happine to conquess or acqnyre,' for new infeftment, in favour of

the granter in liferent, and of George Leslie, his son, in fee, and the heirs-male

of his body ; whom failing, the new series of heirs nominated in the deed. After

this comes a discharge of the obligation imposed by the tailzie 1692, upon the

heirs of the entailer's estates in Germany, to reside in Scotland if they succeeded

to the Scotch estate, and of the relative irritancy and forfeiture; and the dis

charge is immediately followed by a declaration, that the heirs of entail shall be

bound and obliged ' to mentaine compleat, fulfill, performe, and clossely adbaere

to the haill other clauses, conditions, provisions, restrictions, limitations, irritan

cies, reservations, and exceptions specified and contained in the forsd regrat bond

of tailzie:, alse well and sicklyke in all poynts as if the samyne were ane by

ane herein at full length, and per expressum insert and set down with the bur

den whereof, (excepting alwayes their comeing to and abode in Scotland, as is

lbove excepted,) thir presents are made and granted by me, and accepted off by

ane or either, and all of them successive, as aforesaid allenarly, and no other-

nayes.'

" The deed of 1700 Was recorded in the register of tailzies in July of that

tear, and in May 1707 the entailer, with consent of his son George Leslie, by

another deed, dispensed with and abrogated a restriction contained in the entail

tif 1692, against letting of leases with diminution of the rental, which deed of

1707 was in 1739 recorded in the register of probative writs.

" Upon the death of George Leslie, he was succeeded by Ernest Leslie, his

eldest son, who, in 1739, was served nearest and lawful heir- male of tailzie and
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No. 157. was made up on the deed of 1700, without any mention of the first deed. "Now it

is quite clear that there is a- great change made on the previous destination of the
July 1, 1845. H b b r

Paterson V.

Leslie.

provision in general to his father, conform to the deed'executed by Patrick, Coant

Leslie, in 1700, under which his father was the fiar, and he completed his title bj

charter of resignation, and sasine thereon, in which the prohibitions and irritancies

of the deed 1692 are set forth ad longum in the manner mentioned in the papers.

The subsequent heirs have since possessed upon titles in precisely similar ttrnu

with the investiture which was perfected by Ernest. Leslie.

" In this state of matters, it appears to the Lord Ordinary that the deed 1700,

which not only contained the lands previously entailed, but lands subsequently

acquired or to be acquired, must be held to constitute a new conveyance of the

lands entailed by the deed 1692, under which a feudal investiture had been previ

ously completed—that the latter deed was thereby entirely superseded and dis

placed as the source or foundation of the right of the heirs called to the soccessii.D,

and the former substituted for it—which then became the title of conveyance upon

which the right of the heirs to the lands contained in it stood, instead of the deed

1692, which, as a conveyance and disposition of the lands, was in effect absolutely

recalled, and ceased to be of «ny operative power. Accordingly, the deed 17U0

was recorded as the entail of the estates of Balquhain and others, and all the sub

sequent titles have been made up upon that footing. The title of Ernest LesJJ

is made up by service under the deed 1700, and his title and those of the snccetil-

ing heirs proceed upon the assumption, that it is by that deed, and it alone,

that the feudal right in the estate of Balquhain was conveyed to them. Id all of

the titles it is dealt with as a substantive tailzie, or bond of tailzie, forming uw

real basis on which the investiture of the heirs was to rest.

" A point is raised in the papers, whether the reference in the deed 1700 to

the limiting and irritant clauses of the entail 1692, is contained in the procon-

tory in the former, and whether the resignation upon that procuratory req»itW

to be made, or could competently be made, under the fetters of the deed 1692.

The Lord Ordinary thinks that, without going into that matter, and assumisf

that resignation could be competently so made, and that so far the titles am-

pleted by the heirs, in which the fetters of the entail 1692 are set forth, are un

objectionable, there is enough remaining in the case to warrant the conclusi*

that, whatever may be the legal effect of the deed 1700, and the reference tbefrt

made to the deed 1692, as a conveyance to the heirs of entail, subjecting them,n

questions inter se, to the prohibitions, limitations, and irritancies of the Aid

1-692, there is no valid entail of the lands of Balquhain for the purposes of ik<

statute, as in a question with onerous third parties. He thinks that this cooclfr :

sion follows from the nature and character of the deed of 1700, as already «• :

plained.

" Holding the view which has been taken of the deed 1700 to be correct, tbat

deed came to form the proper entail of the estate of Balquhain ; for it appall

be a clear matter that the deed by which the lands are conveyed to the be;rsi!

entail, and upon which their right rests as its fundamental and originating till*.

must be taken to be truly the proper deed of entail, and not a prior deed, wkiA

although therein referred to, ceased to be the title conveying the lands. Tbe

' original tailzie' contemplated by the statute is that deed of conveyance exere-

ted by the proprietor which forms the origin or foundation of the subsequent in

vestitures of the institute and substitutes. But; if so, then what are the prorisiois

and declarations of the statute ? It provides, ' That it shall be lawful to his M»-

jesty's subjects to tailzie their lands and estates, and to substitute heirs in tfcf"

tailzies with such provisions and conditions as they shall think fit, and to affert

the said tailzies with irritant and resolutive clauses, whereby,' &c And fortitet,

< It is also declared, that such tailzies shall only be allowed, in which the foresaid

irritant and resolutive clauses are inserted in the procurafories of resignation,

charters, precepts, and instruments of seisin.' And there then follow* the pro
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Plate by this deed of 1700, and that there are also other changes and alterations No. 157.

made by it on the positive provisions of the tailzie of 1692. Reference is no doubt
' r ' July 1, 1846.

l'merson v.

Le.lie.

vision for recording the ' original tailzie' in the register appointed to be kept for

that purpose.

" Now it is apprehended, that to satisfy the requirement imposed by the above

declaration, it was essentially necessary that the prohibitions and irritant and reso

lutive clauses under which the estate was to be conveyed should be engrossed, if

cot id the procurator}', ar least in some part of the deed of 1700 itself, (the latter

Wing a relaxation from the terms of the express statutory provision, whioh lias

keen allowed upon a principle that in fact assumes that the provision even there

is truly complied with,) anit that it could not be satisfied by a mere reference in

t1 e deed of 1700 to the prohibitions and limitations as contained in the deed of

1692, and by recording the deed of 1700 in addition to that of 1692.

" In the state of the deeds, the deed 1692 had ceased to be any thing more than

>n instrument containing the prohibitions, limitations, and irritancies under which

thegranter, when therehy settling the estate of Balqubain upon the heirs named,

bad declared that the estate should be enjoyed ; and it was by the deed 1700 kept

in force, as containing the prohibitions, limitations, and irritancies, (except in so

far as altered,) under which the estate was to be enjoyed by the heirs to whom it

was by the deed of 1700 conveyed. But it ceased to be in force to any further

extent. It ceased to be the title to the estate. To that extent both it, and the

investiture completed upon it, were swept away. It therefore became nothing

more than a deed of prohibitions, limitations, and irritancies, and as such it was a

deed perfectly distinct and separate from the deed of 1700. No doubt it is recog-

tihed by the deed of 1700. its limiting and irritant clauses are referred to as

being to be obligatory upon the new series of heirs of entail ; and it is declared

that the deed of 1700 is granted, and is to be accepted with the burden thereof.

But the two deeds could not thereby be united into one instrument. They re

mained separate deeds, and the result is, that while one deed conveys the estate,

and forms the title of the heirs of entail, the prohibitions, limitations, and irritan

cies under which the estate is to be enjoyed are not contained in that deed ; they

>re not inserted in it, and do not appear in it as registered in the register of tailzies,

hut are there only referred to as set forth in a separate deed, in which they hud

been inserted when that deed was to form the title of the heirs who were then

ailed to the succession. That is— there is one deed for the conveyance and title

:o the lands, declaring that they are to be enjoyed under the prohibitions, limita

tions, and irritancies described as contained in another and separate deed executed

ieveral years before, and there is that other and separate deed setting forth the

inhibitions, limitations, and irritancies, so referred to, in which alone, as regist

ered, they appear in the register of tailzies, while it is only in the titles after

wards made up—in the charter of resignation obtained by Ernest, Count Leslie,

md tbe sasine thereon, and subsequent titles—that the whole come to be embo-

lied in one deed.

" But this being the slate of the. case, the Lord Ordinary can see nothing in

he Act 1685 which countenances the idea, that, by such a form of proceeding, a

'alid entail against third parties can be effectually constituted. On tbe contrary,

be Act contemplates that the prohibitory, irritant, and resolutive clauses shall be

nserted in the deed, which forms the conveyance or settlement of the lands ; and

hat they shall be found by third parties in tbe record of that deed, and not in a

: irate deed, which is only referred to as containing them, and which contains

"thing more. If not engrossed in the former, how can it be suid that the provis

ion of the statute has been complied with ? They no doubt must be engrossed in

he subsequent titles, but tbey must also be engrossed in the radical title itself,

nd in the procuratory or precept thereof, or at least in some part of the deed, by

■bicb constructively they are held to be inserted in the procuratory or precept,

nil l>y which they will appear in that deed as registered in the register of tailzies,
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No. 157. made to the restrictions and limitations of that deed, though in the procuratory of

resignation there is no such reference, nor any enumeration of them. This is just,

Pat«rsoa " then, an attempt to make an entail by reference to another deed ; hut it is a set.

Leslie. tied point that this cannot be done. In the Aboyne case, it was found that the

decision in the case of Brorafield had settled the point, and that it was not now to

be disturbed. Upon the whole, then, I cannot find any difficulty in agreeing with

the Lord Ordinary.

I thought, at one time, that there might be a resemblance in this case to that

of Porterfield ; but, in reality, there is no similarity between the two. This is

just the case of a man saying, " I will make a new entail ;" but, not having done

so that the creditor or purchaser will find them there without looking further. If

that be not done, then there is no entail framed in terms of the statute to put

upon the record. The recording it, although it refers to another deed also rerout

ed , as containing the prohibitions and clauses irritant and resolutive, is not en<io;t.

for it is in the deed by which the lands are settled, and which forms the title --f

the heirs, and in the record of it, that a third party must find the prohibition*,

limitations, and irritancies which qualify the title of the proprietor in the fee. ■'

indeed it could be maintained that the deed of 1700 was not a new settlement of

the estate of Balquhain and others, and did not require to be recorded as the entail

of these lands, in as much as the deed of 1692 continued to be the entail thereof,

although that deed as a conveyance was recalled, and the deed of 1700 became th»

title of the heir of entail, and the origin and foundation of the subsequent inti-

titures, the case might be different. But if it did require to be recorded as tti

new settlement and existing title to the lands, then to refer the creditor or pur

chaser to another recorded deed is nothing to the purpose. It is the proper deei

of entail which must, when recorded, convey full information of the fetters wbifi

are meant to be imposed ; and if so, if at the outset the deeds were imperfect M

the effect of constituting a valid entail against third parties, then clear it seems'*

be that that could not be accomplished by the titles afterwards completed, «libo«t

in them be inserted all the provisions, conditions, and irritancies, and tbey theret'

appear in the recorded infeftment of the lands.

" With regard to the attempt to bring the present case within the princip<

which ruled that of Porterfield, by representing the deed of 1700 as being to »

viewed as a nomination of heirs, the Lord Ordinary shall only say that, ho*i»r

ingeniously supported, he holds the principle of decision there adopted to be to

tally inapplicable here. There the original conveyance and destination remain*

untouched and continued in full operation, anil the subsequent deed only named >

portion of the heirs who, by force of the prior conveyance and destination, w*

to take the estate. That deed came to he a part of the original deed. It wis :li

filling up and complement. It was the evidence, but not the foundation or sonrci

of the right of the heirs thereby nominated ; and in the original deed which con

tinued as the conveyance and settlement of the estate, the prohibitions and cli»*s

irritant and resolutive, were ad lortgum inserted and appeared in it as register*!

Here there is in all these particulars a direct contrast. In all of them the circum

stances are reversed,

" But while it is conceived that the case of Porterfield and similar cases hire

no application to the one under consideration, the Lord Ordinary is of opinio*

that it is within the rule and principle which governed the case of Bromfield ».

Paterson, as explained and confirmed by that of Lindsay v. the Earl of Aboyn*.

2d March 1842, (4 Dunlop, 843— House of Lords, 5th September 1844—Scot

tish Jurist;) and that the view he has taken of it is in conformity to the l>f»i

doctrine which was there recognised and adopted. Reference miv also be m«a«

to the late case of Stewart v, Stewart, 23d May 1844, (6 Dunlop, 1079.";
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that which is necessary by the Act to constitute one, the entail turns out not to No. 1 57.

be a eood one. at least as against creditors.

Till w 1 "

Lord Mackenzie.—I am of the same opinion. I think the last deed was in- paty,r,'011 T-

tended to be a new entail ; and, being a new entail, we cannot hold that the fet- Lrslie.

ters can be effectually constituted by reference to a previous deed, in a question

with third parties. I go upon the decisions in the cases of Bromfield and Aboyne,

and don't think it necessary to go further. These decisions were pronounced

after full consideration, and drawing a distinction between questions inter hceredes

and those of third parties. The judgment in the Aboyne case was affirmed in the

House of Lords, and cannot now be overturned.

Lord Fullerton.—I am of the same opinion also. I think the case is com

pletely settled by the decision in that of Aboyne. I can have no difficulty in

holding that the deed of 1700 was intended to lie a separate entail, for I find it

expressly so stated in the outset of it. The granter says, " I find it most expe

dient to alter the foresaid tailzie ;" and accordingly he does alter both the desti

nation, and the provisions and conditions of the previous deed. The odIv point,

therefore, is, whether, this being a new entail, it includes in itself the whole ne

cessary clauses ; and if it does not, whether it can be held to be effectual against

creditors.

Now this is just the point decided in the Aboyne case. No doubt, there was

there a new set of lands attempted to be entailed ; but that makes no difference

in principle. If a party, as here, conveys the same lands by a new entail to a

different series of heirs, the rule must be the same.

Lord Jeffrey I come to the same conclusion. I acknowledge that I did

not think the point settled at the time of the decision of the Aboyne case ; but

now, since the judgment pronounced in it has been confirmed in the Court of last

resort, all my doubts are dispelled. Between that case and the present it is im

possible to make any distinction.

With regard to the analogy attempted to be made out with the Porterfield case,

1 think it fails qt once. There, the investiture had been made up on the old title;

while here, the whole of the investiture under the tailzie 1692 has been abandon

ed and swept away by the new one under the deed of 1700. If the entailer had

made a deed merely altering the previous destination, without a new conveyance

of the lands, and put it on the record of tailzies, according to the cases of Porter-

flVlil and Don, that would have been quite competent. But he has gone further,

and made an entirely new deed.

The Court adhered, with additional expenses.

Gordon and Babhon, W.S.—Walesi. and Melville, W.S—Agents.
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No, 158. Alexander Lawson and Others, (Cattanach's Trustees,) and Andbew

""T7._ Tuom and Others, (M'Nab's Trustees,) Advocators.—More.
July I, 1845. *

Uw»unv. John Low, Jun., Respondent.— Maitland.

Low.

landlord and Tenant—Process—Expenses—Stat. 6 Geo. I V. c. ICO, § 10—

She>iff'-Court Act of Sederunt, § 61.—Circumstances in which held, that where

a party had lodged a minute abandoning a process of sequestration for rent, and

consigned a sum of money to meet the expenses of the opposite party, which were

ultimately found to be le>s than the sum consigned, a second application for se

questration was competent, though made prior to the consignation in the 6rst.

July l, 1845. James Cattanach let to John Low certain houses and lands, near

, " Ferry-Port-on-Craip;, and, on 10th February 1843, with consent of the
1st Division. * . . .

Ld. R.heruon. trustees for his (Cattanach's) creditors, presented a petition to the Sne-

N- riff of Fifeshire for sequestration against Low, for the rent of crop 1842,

as due at Whitsunday and Martinmas preceding ; or, at all events, the

first half due at Martinmas preceding, and the next at the succeeding

Whitsunday. (1843.)

Low, in answer, maintained that the rent was not payable until the

term of Whitsunday 1843; and, moreover, that as Cattanach had grant

ed a disposition in security in favour of John M'Nab, containing an as

signation of the rents of the subjects, which had been intimated, he had

no title to insist in the application.

On 23d May 1843, a minute was lodged by the petitioners, stating

that they were about to present a new application, and that, therefoK,

they " abandon the proceedings in the present cause, and are ready t»

pay the respondent his expenses therein, as the same shall be taxed by

the auditor of Court ; reserving right to the petitioners to bringaiie*

action."

The Sheriff allowed the cause to be abandoned, on payment of the full

expenses of process.

The same day on which the minute, abandoning the first process, **

lodged, a second petition was presented, at the instance ofJCattanach'j

trustees, with consent of Cattanach himself, for any interest he had, aad

of John M'Nab, for himself and for his interest, praying for sequestra

tion for the half-year's rent due at the Whitsunday preceding—an*

the Sheriff-substitute pronounced an interlocutor, by which he granted

warrant for sequestration.

The respondent reclaimed against this interlocutor, by what was term

ed an incidental petition, on the ground that the original process was

still in dependence, the condition of the petitioners being allowed to

abandon it, viz. payment of expenses, not having been implemented.
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The petitioners then consigned £5 with the clerk of Court to cover these No. 158.

expenses, and thereafter lodged a minute, authorizing the respondent to

j /•«./. i • i -i i r July 1, 1846.

draw £2, 16s., being the ascertained amount thereof. l.Kwson v.

The Sheriff-substitute, after advising with the Sheriff, pronounced the Low*

following interlocutor :—" In respect that, at the date of the present pe

tition for sequestration, the former process of sequestration, at the in

stance of the petitioners against the respondent, continued to constitute

a lis pendens, finds the said petition incompetent, and dismisses the same :

Finds the petitioners liable in expenses, subject to modification." *

Previous to this interlocutor, the rent sequestrated for had been con

signed with the clerk of Court, and paid over to the petitioners, and the

sequestration in consequence recalled.

The petitioners advocated and pleaded ;—

I. Under the statute 6 Geo. IV. c. 120, § 10, and the Acts of Sede

runt regulating the forms of process in Sheriff-courts, it was not neces

sary that the expenses of the action, which had been abandoned, should

be ascertained and paid before any new action could be raised. It was

true, that to enable the pursuer to abandon the action, he must pay the

expenses to the defender, otherwise the action must be dismissed by the

Judge, and expenses found due. But the new action might be raised be

fore the expenses were either paid or ascertained, and had no connexion

either with the payment of these expenses, or with the abandonment of

the first action. A new action might competently be raised while the other

was in dependence, and this new action must be disposed of on its own

merits. It might be dismissed as being unnecessary, if it were really so,

or it might be conjoined with the original action, if it should contain any

additional conclusions, or if it should be raised at the instance of any new

party, or if any other good reason could be stated for raising it. The mere

circumstance that a previous action was in dependence, had never hitherto

* — Note.—The right of a pursuer to abandon an action before decree of ab-

soltilor bus been pronuunced, depends on the Act of Sederunt, uni] must be regu

lated by its terms, which expressly require payment of full expenses as a condition

of the abandonment. Until the condition is implemented, the abandonment is not

completed, but the process continues a lis pendens, in which the defender may

insist on obtaining his decree of absolvitor, if that be otherwise competent. In

the present instance, the expenses were not even modified or ascertained. The

Sheriff has great doubts whether the consignation of a random sum to cover the

expenses, would be held sufficient compliance with the Act of Sederunt. But,

in this case, no such consignation was made until after the date of the petition

in the present application, and even until after the date of an incidental petition

by the respondent, in which the fact of the failure to comply with the terms of

the Act of Sederunt had been noticed and founded on. Although the petition has

been thrown out on a point of form, the Sheriff would, under the circumstances,

have thought the respondent entitled to full expenses, had not the respondent,

by refuiing- to close the record, caused a very unnecessary accumulation of pro

cedure."

3r
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No. 158. been held to render incompetent a new action ; and it would be eingo-

J i~~1845 'ar'y inexpedient, and might lead to the most unjust results, were the

Lawaouv. doctrine laid down in the interlocutor now under review to be sustained.

"w It might happen that the first action had been abandoned solely in con

sequence of some technical objection to the execution of the summons,

or to the form of the aetion ; and, if this were to occur a day or two be

fore prescription had run upon a bill of exchange, or upon an open ac

count, it would be unjust to hold that such mistake could not be remedied

by immediately raising a new action, and getting it executed in correct

form. But, according to the doctrine of the interlocutor now under

review, such new action would be incompetent till the expenses of the

first action had been ascertained and paid, and it would thus be put in

the power of the defender to let the prescription elapse before it was pos

sible for the pursuer to raise his new action. 2. The respondent, hold

ing in his own hands the whole year's rent of the subjects in question,

amounting to £35, which was far more than sufficient to pay any expense*

which could be awarded in the first action, it must, in all reasonable con

struction, be held that these expenses, which he was entitled to deduct

from the rent, were truly paid to him, as soon as the abandonment of tie

action was duly notified. 3. The pursuers having consigned with tie

clerk of Court the sum of £5, to meet any expenses which might le

awarded in the first action, in consequence of its abandonment ; and these

expenses having been afterwards taxed at £2, His., the pursuers did more

than they were bound to do in consigning the said sum. 4. As the se

cond process was raised at the instance of M'Nab, an heritable creditor.

who, according to one of the defences stated in the first, was the only

party entitled to raise it, it might have been competently raised and in

sisted in, even though the first action had never been abandoned at ail

And it was, therefore, a mistake to hold—even assuming the Sberi: •

doctrine in other respects to be correct—that this action could not I"

competently raised till the expenses in the first action were paid. 5. 1;

the reason assigned for dismissing the action be well founded, it ougbtw

have been stated and disposed of as a preliminary defence. But not or. h

was no such defence pleaded, but the action was sustained, and the record

closed, and various interlocutors upon the merits pronounced, which v

long ago final, and which have been implemented by the parties, a»

which the Sheriff had no power to recal. How, after all this, the acuw

was to be dismissed, or what was to be the effect of such dismissal, it«*

not easy to see.

The respondent pleaded ;—

1. By the 10th section of the Judicature Act, and the 61st section ct

the Sheriff-court Act of Sederunt relative thereto, payment of the defen

der's expenses was a condition precedent of abandoning an action, aw.

until these had been paid, the action subsisted, and the defender mig''1
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lake decree of absolvitor. 2. As the second action here had been raised No. 158.

before the expenses in the first had been paid, or a sum consigned to meet , . . lg,r

them, there was a lis pendens existing, which warranted the interlocutor Lawun v.

complained of. 3. The objection founded on lis pendens could not be ow*

removed by the consignation, in the first action, of a random sum to cover

the expenses.

The Lord Ordinary pronounced the following interlocutor:—" Finds

that, on the 10th of February 1843, the .advocator, James Cattanach, with

the consent of the trustees for his creditors, for their interest, presented

an application for sequestration against the respondent Low, for the rent

of crop 1842, as due at Whitsunday and Martinmas preceding, or, at all

(rents, the first moiety due at Martinmas preceding, and the next at

Whitsunday 1843 : Finds that, in answer, the respondent, inter alia,

maintained that the rent was not payable until the term of Whitsunday

1843 ; and that the petitioner, Cattanach, having granted a disposition in

security in favour of one John M'Nab, containing an assignation to the

rents, which had been intimated, he had no title to insist in the applica

tion : Finds that, on the 23d May 1843, a minute was lodged in the said

application, in which the petitioners stated that they were about to pre

sent a new application, and, therefore, they ' abandon the proceedings in

the present cause, and are ready to pay the respondent his expenses there

in, as the same shall be taxed by the auditor of Court—reserving right to

the petitioners to bring a new action :' Finds that, on the same day, the

Sheriff allowed the cause to be abandoned, on payment of the full expenses

of process—reserving to the parties to bring a new action, if otherwise

competent : Finds that, on the said 23d day of May, the present application,

at the instance of the trustees of the said James Cattanach, with consent

of the said James Cattanach, for any ri^ht or interest he had, and of the

said John M'Nab, for himself and for his interest, was made, praying for

sequestration for one half-year's rent, as due at Whitsunday preceding—

thus giving effect to the plea of the respondent ; and, on the said 23d day

of May, the Sheriff 'having considered this petition, and the former case

at the petitioner's instance against the respondent having been abandoned,

in terms of the Act of Sederunt,' granted warrant of sequestration : Finds

that the sum of £17, 10s., being the half-year's rent, was consigned—and

that it was maintained that, as the expenses in the former proceedings had

not been paid, there was an undue accumulation pf actions : Finds that,

on the 7th June 1843, the rent of £17, 10s., to become payable at Martin

mas, was also consigned ; and, in respect of the said consignation, the se

questration was recalled on 8th June, and the rent was received up by the

petitioners on the 22d of that month : Finds that a record was afterwards

made up, in which the respondent attempted to bring forward a claim of

damages, which was repelled by the Sheriff as incompetent : Finds that, in

the original application, the respondent, on 30th May 1843, presented a
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No. 158. reclaiming petition against the interlocutor allowing the cause to be aban-

cloned, and that the petitioners consigned the sum of £5 to answer the

Lawso'n v. claim of expenses, the amount of which, as afterwards claimed at the sum

Low. 0f £2, 16s, t was agreed to be paid by the petitioners : And finds that,

notwithstanding such consignation, and the actual recovery, under the

present proceedings, of the whole rent due, the plea of lis pendens, in

respect of the application abandoned in manner foresaid, has been sus

tained by the interlocutor now brought under review : Finds that the

present application was in itself competent and regular, and that the for

mer proceedings, which were objected to by the respondent as irregular,

both with respect to the terms at which the rent was demanded, and for

the want of concurrence on the part of John M'Nab, to which pleas effect

was given in the new application, did not, after the former application

had been abandoned, and more especially after consignation of a sum to

answer expenses, constitute any lis pendens, so as to include the present

application : Therefore advocates the cause, alters the interlocutors of the

Sheriff complained of; and, in respect of the consignation and payment

of the rent, finds any further procedure on the merits of the application

unnecessary, and decerns : Finds the respondent liable in the expenses

incurred, both in the inferior court and this Court."

The respondent reclaimed.

Lord Jeffrey.—Lis pendens is not an objection to the competency of a sum

mons being called in Court. It may be a good objection to further procedure in

the action till the matter involved in the previous process has been exhausted, beat

Dot to the convening of the party in curiam. The respondent, I have no doobt,

must be found liable in expenses.

Lord Fullerton.—Were the question quite purely raised here—whether t

party is entitled to raise a second action without having made payment of U*

expenses of the first, which he has abandoned, I should not think it so clear. Thai

would not be a question of lis pendens, but one under the statute. When the

statute says that a party shall be entitled to abandon an action only upon paymrn:

of the previous expenses, it would be difficult to bold that be is entitled to raise >

new action without payment of them. For if the expenses are not paid, the first

action is not abandoned, and decree may go out in it at the instance of the otbrr

party, and form resjudicata. But, in this case, the difficulty is removed by tlw

consignation ; enough has been consigned to cover the expenses, which is quite

sufficient ; and on that principle I think the case is quite clear.

Lord Mackenzie.—I take the same view ; I think the consignation was quite

sufficient, and that it was just equivalent to payment. I do not think the sutote

gives a party the power of abandoning an action until the expenses are paid or

consigned. He may say he abandons it; but that is only abandoning his o«m

pleas, for the opposite party may still take judgment against him. On the whole.

in this particular case, I agree in the result which has been come to by the Lori

Ordinary. I do not think the statute says that a new action, raised before the ei-

penses in a previous one are paid, is to be an absolute nullity ; but that w a q«*-

lion which we do not require to decide here.
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Lord President.—I agree in the special circumstances of the case, and think No. 158.

tliat there is no ground for altering the finding as to expenses.

July 2, 1845.

College of

The Court accordingly adhered, with addiiional expenses. Glasgow v.

Earl of Eglin-

ton'a Trustees

A. Girroan, S.S.C Wotheuspoon and Mack, W.S.—Agmt".

The College of Glasgow, Pursuers.— Sandford. No. 159.

The Trustees of Hugh Earl of Eglinton, Defenders.—Sol.-Gen.

Anderson—R. Henderson—Johnston—P. Fraser.

Teinds— Titular—Parish—Proofs—Circumstances in which held, that the

payment for 200 years of " two and a half bolls parsonage," from certain lands

in one parish to the titular of another parish, did not give him a right to the

whole teinils of these lands, on the ground that they were rental bolls, in a ques

tion with the titular of the teinds of the parish in which the lands were actually

vitiated, and who was proved to have also drawn teinds from the lands.

The Principal and Professors of the College of Glasgow, as titulars of July 2, 1845.

the teinds of the parish of Kilbride, brought a process of valuation of the j ^7„0K

lands of Threeplands, belonging to the trustees of Hugh last Earl of Lord Wood.

Eglinton, under the Acts 1633, c. 17 and 19, and 1690, c. 30. The

title of the College to the teinds of Threeplands was thus set forth in the

summons :—" That conform to Act of Parliament, dated 28th Jqne 1617,

and to precept from Chancery, dated 11th June 1618, in favour of the

said College and the then professors thereof, and their successors in office,

and instrument of sasine following thereon, dated the 2d, and recorded in

the general register of sasines the 19th days of February 1620, the pur

suers are titulars, and have always possessed, bruicked, and enjoyed, inter

alia, All and Haill the kirk of Kilbride, called of old the chanterie of

Glasgow, lying within the diocese of Glasgow, with the haill maills,

farms, teinds, teind-sheaves, small teinds, fruits, rents, profits, emolu

ments, and duties whatsomever, pertaining or belonging to the said kirk,

and comprehending, inter alia, the teinds of the following lands-—viz.

the lands of Threepland," &c.

The Earl of Eglinton's trustees stated, as a preliminary defence, that

no sufficient title to pursue had been libelled by the College, and that

the title libelled had no reference to the teinds of the lands of Threep

lands.

The Lord Ordinary reserved the discussion of the preliminary defence,

and a record was made up.

The pursuers averred, that the lands of Threeplands were in the parish
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No. 159. of Kilbride, and that for more than a century the teinds of these lands

July 2~1846 ^a<* ^een Pa^ to l',e College of Glasgow as titulars of that parish, at

College of certain agreed on commutation or rental bolls, described as parsonage

Enr'at Eglin- bolls, or sums of money, latterly yielding from £2, 6s. to £5, las.

ton's Trustee*, yearly, and that this payment was regularly made down to the year 1802 ;

about which time the College executed inhibitions against the heritors ;

and that the teinds of every year since that time have been given up in

the College accounts as arrears.

The defenders averred, that the lands of Threeplands lay wholly within

the parish of Eagleshame, and that no part of them was in the parish of

Kilbride ; that they were patrons and titulars of the parish of Eagles

hame, and that they and their predecessors had, for nearly two centuries,

been in possession of the teinds of that parish, including those of the

lands of Threepland. They admitted that, for a considerable time, two

bolls and a half of meal were paid to the College of Glasgow, but denied

that these were paid as the teind of the lands of Threeplands.

On the 21st December 1838, the Lord Ordinary pronounced the fol

lowing interlocutor :—" Finds that the pursuers have set forth in the

summons a sufficient title to pursue the present action, if it shall be

proved that the teinds of the defenders' lands really were comprehended

in the recent grant confirmed by statute, which is now libelled on : There

fore, before further answer, and with a view to prepare the case for a

decision on all points, grants the pursuers a proof of the allegations in

their condescendence, and also of the annual value of the lands and teinds

as set forth in the summons, and grants the defenders a conjunct proba

tion, as well as a proof of their own allegations in their statement of

facts."

This interlocutor was adhered to on a reclaiming note by the defen

ders ; and both parties accordingly led a proof of their averments, u

allowed by it.

The pursuers led a parole proof, to show that the lands of Threeplands

were in the parish of Kilbride, which consisted principally of the evidence

of old people connected with the district, who remembered certain dis

putes which had taken place, whether Threeplands belonged to Kilbride

or Eagleshame—it being said that the name of the lands was derived

from these disputes.

The defenders produced a great number of plans, rentals, tacks, and

other ancient documents, extending over a period of 200 years, in which

the lands were uniformly described as situated in the parish of Eagles

hame ; while in all the rentals of the pursuers, with one exception, they

were also described as belonging to that parish.

Cases having been ordered, the pursuers pleaded ;—

1. That assuming Threeplands to be locally situated in the parish of

Eagleshame, that was no answer to the claim of the College in point if
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law, as it is notorious that lands locally situated in one parish often pay No 159.

teinds to the titulars of another parish.1 2. That the predecessors of the . , «, . ,.

ilefenders having for nearly two centuries paid to the College certain ciieica ■>»

bolls in commutation of the teinds, as rental bolls, the titulars had a right,, "f",*^",'.

it any time to use inhibition, and to claim the full teind ; and that it wastou's Truateen.

iot necessary in support of this right to produce a tack of the teinds, as

ental bolls may be paid either in virtue of a written rent-roll, or simply

y use of payment 2 Proof of the usage of paying rental bolls was there-

are all that was required ; and the books of the College showed, that

•om a period immediately subsequent to the time when the right to the

:inds of Kilbride was obtained, the tenants of Threeplands had been

1 use to pay two and a half bolls, which were described as parsonage,

id could not be considered to be any thing else than rental bolls.

The defenders pleaded ;—

1. That for nearly two centuries the Eglinton family had been in pos-

ssion, as titulars of the parish of Eagleshame, of the teinds of Threep-

nds, which were now claimed by the pursuers, and these teinds had all

ong been localled upon for the stipend of the minister of Eagleshame ;

at, in particular, by a contract entered into between the Earl of Eglin-

a and the then minister of Eagleshame, with consent of the presbytery,

the year 1665, a stipend was modified from the lands of Threeplands to

i minister of Eagleshame, and the stipend thus modified continued to

paid down to the year 1791 ; and that, by the subsequent localities,

:se lands were also allocated upon for the teinds of Threeplands. 2.

tat it having been established by the proof, that Threeplands is in the

:ish of Eagleshame, of which they were undisputed titulars, it was in-

nbent upon the pursuers to produce a clear and undoubted right to the

nds of these lands, and to show an express title preferable to their

erwise exclusive right to them. But the title produced by the pur

rs had no reference to the lands in question, as it applied to the parish

Kilbride, in the county of Lanark, and not to any lands in the parish

Eagleshame, in the county of Renfrew. That the claim of the pur

rs, in point of law, rested on the alleged continuous payment of two

I a half bolls, and was therefore founded upon prescription, and the

uisition thereby of the teinds as part and pertinent of the kirk of Kil-

le ; but that the payment of teind for any length of time, from lands

ig in another parish, could not give the pursuers a prescriptive right

he teinds of the lands from which these teinds were paid, as part and

tinent of their grant That the only cases in which teinds have been

1 to have been carried as part and pertinent, were of a quite different

2 Ersk. 10, 11.

2 Ersk. 10, § 25 ; Lennox, March 22, 1626, (Mor. 15328 ;) Galloway, Jan.

1629, (M. 15329 ;) College of Glasgow, Feb. 20, 1633.
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No. 159. and very special nature ;l and that the pursuers, merely as representing

~~~ the kirk of Kilbride, and without any title whatever, either personal or com-

Coi >g- of pleted by infeftment, to the teinds of Threeplands, could not acquire a pre-

Giasgow ». scriptive right to the teinds of these lands by the use of payment alone,

ton'* Trustees, even if found to have been made in the manner alleged.5 3. That even

although there was nothing in the pursuers' title, or the nature of the sub

jects, which prevented the teinds of Threeplands from being claimed as part

and pertinent of the kirk of Kilbride, still the claim made for them as part

and pertinent ofa grant of other teinds, could not compete with the express

right to the same teinds existing in the defenders.3 4. That, admitting

that there had been a payment of two and a half bolls to the College, this

was not a payment of the teinds of Threeplands, or a recognition of the

right of the pursuers to draw these teinds. That it was incumbent on

the pursuers to prove that the payment of these bolls, or their price, was

a payment in full of the whole teind due from the lands; but that in none

of the documents founded on were they ever termed rental bolls, that

they could not be assumed to be such, and that the whole argument of

the pursuers on this head was therefore inapplicable. That whatever,

therefore, was the origin of this payment of two and a half bolls—whether

it was to be regarded as a ground-annual, or teind, or any other innomi

nate fixed annual burden—it could not be held to give a right to the

whole teinds to the titulars of Kilbride. 5. That the payment of the two

and a half bolls had not been of the continuous character alleged by the

pursuers, but had taken place only in a few isolated instances ; that the

entries in the College rentals, except in a few of the earliest, were net

entries of payments actually made, but of payments to be made ; and that

the claim of the pursuers was therefore still more untenable from the

irregularity of the payment.

The Lord Ordinary reported the case, accompanying his interlocutor

with the subjoined note.*

1 Scot, (Mor. 15638;) Callander, (Mor. 15649;) Ramsay v. Rose, (Hailee,756\)

4 Connell on Tithes, Vol. II. p. 68; Elchies voce Teinds, No. 26.

3 More's Notes, p. 201 ; Agnew v. Magistrates of Stranraer, Nov. 27, 182,

(2 S. 42.)

* " Note.—The pursuers have proved by the titles founded on by them that

they are the titulars of the teinds of Kilbride, and it is as titulars of these teinds

that they claim the teinds of the lands of Threeplands, which tbey say form a pwt

of them, and which they accordingly allege have for a long period been possessed

by them with the rest of the teinds comprehended in the grant. It is therefor*

clear that the pursuers have produced no express title to the teinds in question.

The defenders, again, have proved by the titles which they found on, the earliest

commencing in 1611, combined with the Act 1690, that the Eglinton family are.

and have been from 1690 downwards, the patrons and titulars of the teinds of the

parish of Eatjleshame ; and they maintain that as such the teinds of the lancisof

Threeplands, of which lands thev are the heritors, belong to them.

" It seems to be sufficiently instructed that the lands of Threeplands lie in tbe

parish of Eagleshame, and not in the parish of Kilbride. There is some evidence



COURT OF SESSION. 969

At advising, No. 159.

Lord President—The first question in the present case is in regard to the College „f

Glasgow v.

' Earl of Eglin-

to show that the locality of these lands, as in the one or the other of these parishes,

had at a remote period been a subject of doubt or dispute ; but however that may

bear upon the evidence of the possession of the teinds of Threeplands, to which the

pursuers appeal as establishing their rights to them, it is thought that, as respects

the present question, the lands must be taken to be in point of fact situated in the

parish of Eagleshame, and the question at issue disposed of upon that footing.

Indeed, the pursuers appear to admit that they must argue their case and make

good their claim upon that assumption.

" Jn this state of title on either side, and of the locality of the lands, the right

to the teinds of which is in controversy, the presumption, apart from possession,

would be in favour of the defenders, and against the claim brought forward by the

pursners. Still there is nothing in the fact of the lands of Threeplands being

locally situated in the parish of Eagleshame, which in law presents an absolute

bar to the pursuers, as titulars of the teinds of Kilbride, having right to the teinds

of these lands. At the same time, as that right is not said to stand upon any

express title, but merely upon the general title on which the pursuers found, and

as it is only by that, general title being explained and fortified by possession, that

it can be established to comprehend within it the teinds of the lands of Threep

lands, lying in a different parish, it is clear that to have that effect the possession

proved must be a possession which is attributable to the title to which it is

ascribed, and is what in law amounts to a full possession of the whole teinds of

the lands.

" Upon this point there is, it is apprehended, abundant evidence of an actual

payment, for a very long period, of two bolls two firlots meal for parsonage, or an

equivalent in value, having been made from the teinds of Threeplands to the pur

suers or their predecessors, and which only ceased in 1803, upon the pursuers

using an inhibition of teinds, in consequence of their demand for the actual amount

of the whole teinds not having been acceded to by the defenders. Indeed it appears

that the possession thus relied on by the pursuers was had by the College of Glas

gow for forty years prior to the Act 1690, founded on by the defenders as giving

them right to the teinds of Threeplands, and which Act contains a provision saving

the right to teinds previously disposed of. The pursuers say that this possession

was in truth a complete possession by them, as titulars, of the entire teinds of

Threeplands by rental bolls, or a fixed quantity in lieu of, and as commutation for,

the full value of the teind ; and they have argued, that when the nature of the

proof is considered, and the whole circumstances of the case, this is the sound con

clusion to arrive at.

" On the other hand, the defenders allege, that although the payment just

noticed was made to the College of Glasgow, the teinds of the lands of Threep

lands, situated in the parish of Eagleshame, were, in the ordinary course of law,

subject to the payment of stipend to the minister of that parish—that part of the

stipend was loculled upon them as early as 1685—and that in the different aug

mentations (but to which the College of Glasgow was no party) they have been

taken into view as part of the proper teinds of that parish in modifying the sti

pend ; and they maintain that the proof, therefore, truly goes to this, that the

teinds of Threeplands were in possession of the family of Eglinton, the heritors of

the lands, as titulars of the teinds of the parish of Eagleshame, and that the annual

payment out of these teinds made to the College of Glasgow cannot be held to

have been drawn as an equivalent for the actual teind, in virtue of a right to the

teinds as titulars of the teinds of Kilbride, and therefore as amounting to full pos

session, whatever proportion it may have borne to the whole teind, but must be

viewed as a fixed payment, to which the College had acquired right in some par

ticular way, the precise nature of which is now involved in obscurity.
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No. 159. possession, and whether the proof on this point be sufficient. It certainly does

appear to be indisputable, that the College have right to the teinds of the parish of

CoUee'e of " Kilbride j and they aver, that in virtue of that right they have drawn teinds from

Glxsguw v. the lands of Threeplands. They maintain that the right they have thus exerci**d

, *' * * in" has been so in virtue of their royal grant. Now I must say, that it appears to me

to be difficult to hold Threeplands to he in the parish of Kilbride, in the face of

the evidence which the defenders have adduced. I no doubt see, that some evi

dence of old people has been led, in order to establish that there had former!;,

been a dispute as to the locality of the lands, and that Threeplands was not in the

parish of Eagleshame, in the county of Renfrew, but in the parish of Kilbride, in

the county of Lanark. But all this sort of evidence is entitled to very little

weight ; it neither extends to an ancient date, nor is it precise or definite in itself.

The mass of documentary evidence which the defenders have laid before us, render

it quite clear that Threeplands is in Eagleshame, in the county of Renfrew; and

out of all these plans, rentals, tacks, and other documents laid before us, in order

to settle this point as to the lie of the lands, none appears more conclusive to ojj

mind than the fact, that in making out the old freehold qualifications, these lands

were always treated as in the county of Renfrew. We all remember the strictne**

with which in former times these matters were scrutinized, and especially was tliu

the case in a county so often and keenly contested.

Holding, therefore, the pursuers to have entirely failed on this part of their esse'

the question now remains, whether the drawing two bolls two firlots, for a Ion;

period of time, is sufficient to give them a right, where otherwise tbey would net

possess it. An ingenious attempt has been made to show that such payments were

never actually made, and that the instances in which it is said they were mide

were at distant intervals, and originated in mistake. I cannot, however, adopt thu-

I hold that these payments were made by the Earls of Eglinton down to the year

1803 This is established by the correspondence, factors' accounts, and receipt*

produced. Now the question comes to be, What were the two bolls two firloti

thus paid ? After giving the subject full consideration, I can arrive at no other

" With regard to the statement thus made by the defenders, it is to be observed

that the alleged appropriation of a part of the teinds of Threeplands to the minister

of Eagleshame, was by a contract dated in 1655, and that it does not appear thai

it had reference to any proceedings in Court. Then as to the final localities in

1791 and 1812, the teinds of the lands belonging to the Eglinton family were

given up in cumulo, and it is impossible now to say whether those of Threepland*

were included or not ; while, with respect to the subsequent locality, it is certain

that the teinds were not included, the state of the teinds containing only those of

the lands, the teinds of which had been valued by a decree obtained in 1810, and

which, it is admitted, did not comprehend the teinds of Threeplands.

" It is in this state of matters that the present case arises. The Lord Ordinary

cannot say that he has formed any clear opinion upon the matter. But, upon the

whole, he is rather inclined to think, that as in a question with the defenders as

titulars of the teinds of Eagleshame, the possession proved to have been bad br

the pursuers must, in the circumstances, be held to be a possession of tbe teinds

of Threeplands by rental bolls received as a commutation for the full value of the

teind, and that they have therefore established their right to the^e teinds, and bate

consequently, in virtue of the title libelled, a sufficient title to insist in the present

process for the valuation."
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conclusion than that they are rental bolls, which are well known in teind law, al- No. 159.

though very few cases have occurred upon the subject, and none since 1 have been

upon the Bench. I find Sir John Connell explaining that these bolls were used rjU„i|el.'e 0f

as the commutation for the whole teinds, and, so long as they were drawn, were Glasgow v.

to be held as the full value of the teinds. The Court have enforced the right to E"' °I E8lm-

...... ton • Trustees.

them until a valuation should be obtained by the titular, or by the party paying.

This is exactly the present case. There is a clear grant to teinds of Kilbride, and

this is a good title to acquire a right to teinds ; for, the mere fact of Threeplands

being in Eagleshame, is not sufficient to free the Eglinton family, the proprietors

of these lands, from payment of the teind to the titulars of Kilbride, if there be

inveterate practice of payment of two and a-half bolls. If they be rental bolls,

and I can hold them to he nothing else, then the law in regard to the case is clear,

for the title of the pursuers is good. I say nothing, however, as to a question of

great difficulty, about which I observe our text-writers are not agreed, viz., as to

the mode in which teinds shall be valued, where, by long usage, they have been

commuted to rental bolls. Stair's opinion upon this point is contrary to that of

Erskine, and Connell combats both. This question is at present not svbjudice,

and I do not feel myself called upon to express an opinion upon the subject.

Lord Mackenzie.—This is a question of some difficulty, but, upon the whole,

1 am unable to agree with the opinions expressed by the Lord Ordinary. It seems

to me to be clearly established, that the lands of Threeplands lie in the parish of

Eagleshame. Of that parish the defenders are titulars, and I, therefore, hold

very strongly, that they are titulars of the teinds of the lands of Threeplands,

unless the College establish a sufficient right to them. Have they done so ? In

my opinion they have not made out any right whatever to the teinds in question.

I cannot see that they have established any thing, except, a payment of two and a-

half bolls, the nature of which they have failed to explain, and the origin of which

is lost in obscurity. It certainly happens, that that payment is connected with the

right which they possess to the titularity of the neighbouring parish of Kilbride ;

bnt Threeplands is not in Kilbride, and so their right just comes to this, that they

iiave drawn payment of two and a-half bolls, and are titulars of Kilbride ; hut that is

all. Their argument is, that that sufficiently shows that they are titulars of Threep

lands, and that these two and a-half bolls were the commutation for the whole of the

teinds of these lands. Quomodo constat, that they are for the whole ? Why might

they Dot be for a part ? What could have prevented it, that the payment might

not have been made upon an inferior right? It is nowhere said expressly, in any

one of these many documents, that the bolls are rental bolls. This might not have

created perhaps much difficulty, if the party insisting upon payment of the teinds

had been otherwise the undoubted titular of the parish in which the lands lie.

Then, if any ambiguous payment had been made to him of certain bolls, it might

have been a very natural inference to conclude, that these were what are known

in teind law as rental bolls ; but in this case the pursuers have no pretensions to

be titulars of Threeplands, and there is therefore no presumption in their favour

as to what the bolls really were. The lands appear to have been too large and

too valuable, for two and a-half bolls to constitute the commutation for the whole

teinds; aud therefore I am obliged to conclude, that whatever may be the origin

or the nature of these bolls, they are not rental bolls, and that the pursuers have

failed in making out a right to the titularity of the teinds of Threeplands.
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No. 159. Lord Fullerton.—I am of the same opinion as Lord Mackenzie. If these

lands of Threeplands had been in the parish of Kilbride, there would have been no

July 2, 1845. . . , . ..... k .i r r .

C"li of question in this case ; but the circumstances present a case, where the Lglmton

GU*g«w v. family are the undoubted titulars of Eagleshame, in which Threeplands is situated,

Karl of Eglin- an(j t^e c0nege 0f Glasgow claim a right to the teinds of these lands, in virtue of

a grant which is not express. The Court formerly held that the defenders bad

not produced a title to exclude, because it might be perfectly possible that the

College of Glasgow, under their grant to the chanterie of Glasgow, &c, might

have a right to the teinds in question. They were allowed a proof to establish

their right, and they have only established this, that at certain intervals two boll-

two firlots have been paid to them. The question then comes to be, whether

these are rental bolls ?—and I am of opinion that they are not. Rental bolls

exist in the case where a party, who has an unquestionable right to the teinds, ha-

drawn certain bolls from the heritor ; and in such a case, if the titular's right wen

opposed, all that would be necessary would be for him to show the entry in hi*

rental, as establishing the value of his right. But in this case the pursuers bare

no title at all; and, with regard to the possession, that has only amounted to the

drawing the two and a-half bolls. On the other hand, Lord Eglinton has a perfect

right to the whole teinds of the parish ; and it is proved that he drew teinds from

Threeplands. Why, therefore, should the College's right be held the preferable of

the two ? Here are two titulars—the one possessing upon a good title, the other

not. Why hold the two and a-half bolls to be the commutation for the whole

teinds, seeing that there is no evidence that they were rental bolls ? Whaterer,

therefore, may be the right of the College to draw these two bolls two firlots, I

hold that, in the circumstances of the present case, it would be impossible to hold

them to be the commutation for the whole teinds of these lands.

Lord Jeffrey.—1 have arrived at the same conclusion with Lords Mackenzie

and Fullerton. The whole question seems to me to be decided by the fact, that

Threeplands lies in Eagleshame. The case fails on this ground, in all the point'

necessary to support titularity. The elaborate exposition of the law in regard tt

rental bolls, is in this case unnecessary. Erskine, and the cases which have be

decided, go to a different question altogether. They apply to the case where there

is an undoubted titular, who has drawn certain bolls from the heritors, and where

there is no dispute that he that draws is the titular. In such a case, the paymei:

of rental bolls must be held as the commutation for the whole teinds. Bnt the

case here is totally different. It is one whether, by the indefinite payment of

certain bolls, the titularity extends beyond the precise use or possession had. I'

is limited by the very terms of the entries in the College's own rentals, wbeff

Threeplands is said to pay to Kilbride only two bolls two firlots. It bat beei

completely established that the lands lie in the parish of Eagleshame ; and it is

shown by the documents of the College themselves, that from these very hud*

teinds are paid to the titular of Eagleshame. Here, therefore, the tmusprobaaii

lies on the party who claims a right to the teinds of one parish, by virtue merelj

of his right to the teinds of another. If there had been evidence of a tark granted

by the College to the proprietors of Threeplands, or if the bolls themselves had

been entered as rental bolls, the College might have had the semblance of a case ;

but we have nothing in the world of all this. We have merely the naked fact that

two and a-half bolls were paid ; and we are, from that circumstance alone, atked
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to come to the conclusion that these are the commutation for the whole teinds. No. 159.

It is perfectly plain, that at a very early period the proprietors of the lands of

Threeplands became bound to pay certain sums to the minister of Eagleshame. p0n0B:'¥i

This is established by the contract of 1655, which is an important adminicle in Mums,

the evidence, and though voluntarily entered into, was acted upon down to a late

period. It cannot be denied by the pursuers, in point of fact, that there was thus

a payment of teinds by the tenants or heritors of Threeplands, for more than a cen

tury, to the minister of Eagleshame. How, then, can you hold, in the face of

that fact, that the mere payment of two and a-half bolls to the titulsrs of Kilbride,

is conclusive of the right of the latter to the whole teinds ? The quantity of grain

that H-as given to the minister of Eagleshame appears to have been greater that)

thai paid to Kilbride ; and in every view of the case, therefore, I am clearly of

opinion, that the right of the College to the teinds of Threeplands has not been

established.

With regard to expenses, the Court were of opinion that the pursuers

were justified in trying the case, looking to the interests that they were

bound to guard, and therefore found expenses due to neither party.

The Court pronounced the following interlocutor :—" Find that,

in a question with the defenders as titulars of the teinds of Eagles

hame, the pursuers have not established their right to the teinds

of the lands of Threeplands ; and to this extent, therefore, sustain

the defences, and assoilzie the defenders from the conclusion of the

libel : Find expenses due to neither party in this discussion."

IloiKimc and Campbell, W.S Tod and Hill, W.S.—Agents.

Mrs Janet Pollou or Tennant and Husband, Pursuers.—Ruther- No. 160.

furd—Maitland—Moir.

Dr William Morris and Morris Pollok, Defenders.—Ld.-Adv.

M'Neill— Sol.- Gen. Anderson—Inglis— Tennent.

Process—Jury-Trial—Bill of Exceptions—Held, that a motion to amend or

alter a signed bill of exceptions, so as to make it consistent and in conformity

with the notes taken by the presiding Judge at the trial, was incompetent.

Proof—Jury-Trial—Insanity—1. in the reduction of a settlement on the

ground of insanity, certain letters written by the wife of the testator, shortly be

fore the execution of the deed under challenge, and containing directions purport

ing to be from him upon matters of business, were tendered in evidence by the

defenders as his " act and letter ;"—Circumstances in which held, (on a bill of

exceptions,) that these letters had been properly rejected by the Judge at the

trial, on the ground of want of evidence of their having been written by authority
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July 4, 1846.

Pollok v.

Morris.

of the testator, or of his having been cognisant of their contents. 2. Also helrf,

that it was the province of the Judge to decide npon the admissibility of the let

ters, and that he would have acted erroneously had he, by allowing them to go to

the jury, left it with them to determine whether there was evidence of their being

the act and letter of the testator.

Process—Jury Trial—New Trial.—Circumstances in which a motion for a

new trial was refused.

July 4, 1845.

1st Division.

Lord Ivory.

Jury Cause.

This was an action of reduction of a codicil to the settlement of the

late James Pollok, manufacturer Glasgow, upon the ground of mental

incapacity. An issue, whether it was " not the deed of the said James

Pollok," was sent to a jury, and tried before Lord Ivory at the sittings

in March 1844, when the jury found for the pursuers.

At the trial various letters were tendered in evidence by the defenders.

These the Judge, of consent of the pursuers, allowed to be received for

one purpose, but rejected for another, and the defenders excepted.1 No

note of exception was given in at the trial, the parties, as usual, trusting

to the Judge's notes.

On coming to adjust the bill of exceptions, the parties were not agreed

as to the terms in which the letters had been tendered, the defenders

maintaining that they had been tendered generally, and the pursuers thai

they had been tendered only for the two specific purposes mentioned in

the ruling of the Judge, by which they were allowed, of consent, to be

received for the one purpose, and rejected for the other. The Judge,

proceeding upon his notes and recollection, (after various interviews vriti

the parties,) was satisfied that the last was the correct state of the matter,

and refused to sign a bill of exceptions containing a different statement

His Lordship accordingly corrected the bill submitted to him by the de

fenders, so as to make it in accordance with the state of the fact, in his

view of it. The bill so corrected was ultimately signed.

The defenders having obtained a copy of the Judge's notes, thought

that part of them which related to the tender, upon a proper construc

tion, supported their view of its terms, and accordingly moved the First

Division, before which the cause depended, " to amend or alter the bill

of exceptions for them, so as to make it consistent and in conformity with

the notes taken by the Lord Ivory, presiding Judge at the trial."

In support of this motion, they produced affidavits from their own

agent, and a shorthand writer employed by him at the trial, as to the

terms in which the tender had been made.

Rutherford and Maitland, against the competency of the motion, ar

gued ;—The bill signed by the Judge was adjusted by his Lordship after

various interviews with the parties, and was the only one which be could

sign consistently with the facts, and his notes as he construed them. The

For terms of exception, see pp. 979-80.
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defenders had not availed themselves of the provisions of the Act 55 Geo. No. 160.

III. c. 42, § 7, and the relative Act of Sederunt, § 32, for securing the . . . ...

terms of their exception by giving in a note of it, and having it settled Poiiok v.

and signed before the jury retired. It was admitted that this provision urr"*

was generally neglected in practice, but, at the same time, it was often

observed, and was the only regular course. In respect of the general

practice, it was not contended that by the neglect the defenders were

deprived of their exception ; but it was submitted that, having left it to

the Judge's notes, they must take it as it there appeared on the Judge's

own interpretation of them. There was no statute, or rule of Court, or

obligation in point of duty, obliging a Judge to take notes in any parti

cular form, or otherwise than might be necessary for his own satisfaction.

Those he did take were always subject to his interpretation. Was his

construction, then, to be overcome by affidavits of agents and shorthand

writers ? If this were allowed, there would be affidavits on both sides,

and then the only resource would be the Judge's notes as explained by

himself. In the English cases referred to by the defenders,* where bills

of exceptions had been allowed to be amended, the Judge concurred in

the statement that they were erroneous. This was merely a remedy

where mistakes had crept in by inadvertence, as to which there was no

dispute. The rule in England was the same as our own, that the bill of

exceptions must be tendered at the trial, and no action would lie against

the Judge for refusing to sign it unless so tendered.1 The party must

observe this statutory provision, if he mean to proceed by action against

the Judge.

But it was said that the Judge ought to have refused to sign the bill

tendered, if he was dissatisfied with it, and leave the party to his remedy,

but had no right to make any alteration upon it. The verdict had not

been applied because there was a signed bill before the Court. The

Judge refused to sign any other bill, and, if the party was dissatisfied

with it, let him give it up, and then the verdict would be applied. He

must either go on with the only bill the Judge would sign, or allow the

verdict to be applied, and take such remedy against the Judge as he

thought proper.

The Lord Advocate and Inylis, in support of the motion, argued ;—

The exception taken was to the rejection of evidence by the Judge at

the trial. If a record of what took place was preserved in the Judge's

notes, so as to show the evidence tendered and rejected, that was suffi

cient to found a bill of exceptions, without any note signed by the Judge

at the time. The defenders alleged that certain documents had been ge

nerally tendered, whereas the bill signed by the Judge bore that they had

See next page. ' Tid'a Practice, p. 284.
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No. 160. been tendered for a particular limited purpose ; and the motion was to

have this misrepresentation in the bill corrected, by altering it so as to

l".iiLk'» ' be in conformity with the notes taken by the Judge at the trial. All the

Moms. defenders asked was, that if they should satisfy the Court that the bill was

not in conformity with the Judge's notes, but different in a material re

spect, it should be corrected.

The Judge's notes were the only authoritative record of what took

place at the trial ; and the bill of exceptions, which was merely a formal

statement of it, must be in conformity. There were no Scotch cases in

support of the remedy sought, but there were English cases, and they

were of authority.1 The theory of bills of exceptions was the same in

both countries ;—that they were just a formal setting forth of what was

shortly taken down in the Judge's notes.8 What was to be made the sub

ject of the bill must be taken down at the time, so as to be conclusive

against all parties.

The requirement of the statute, that a note of the exception should be

written and signed by the judge and counsel before the jury retired, had

been entirely superseded in practice, by allowing it to be taken down by

the Judge in his notes, and read over to the parties. The bill now before

the Court was at variance with the notes, and put into the counsel's month

a statement he disclaimed, which was incompetent where a record had not

been kept at the time.3

The Judge might refuse to sign a bill of exceptions if he thought it

incorrect, but was not entitled himself to alter or amend it His signing

was not a judicial but a ministerial act In the case of Smith v. Mackay,'

the question occurred, whether a Judge might sign a bill of exceptions

after he had resigned his office? It was referred to Lord Chief-Justice

Tindall, who answered that he might, upon the ground that he was not

thereby exercising any judicial function, but merely testifying that the

bill contained a correct statement of what took place at the trial.

The remedy in Englandwhere a Judge refused to sign a bill of exceptions

was this :—A writ was issued to compel him to do so, or else to allege a

reasonable cause to the contrary ; the writ issued in a trial to which tbe

Judge was a party, and in which, therefore, his conscientious statement

could not be taken.5 A Judge had no right to send a party into Court

with a bill which was not his own. He might refuse to sign that which

was submitted to him by the party, but was not entitled to sign any other.

1 Cally, (11 Adolph. & Ellis, 1013;) Powell v. Maskall, (2 Napp's Cases in

Priv. Coun. 161.)

8 Starkio, 527 ; Wright v. Sharp, (1 Salkell, 287.)

3 Adam's Treat, p. 333; and App. p. 140.

♦ Jan. 27, 1835, (13 S. 324.) s 3 Cbitty's Practice, 808.
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The case was, therefore, out of shape here ; for the Judge ought to have No. 160.

refused to sign the bill at all, and left the party to his remedy. •

The Judge was bound to keep notes of what passed at the trial—par- Poliok'v.

ticularly of evidence tendered and rejected, and such notes as might beMorri"'

intelligible to the Court1—and his notes were not a sealed book. He

might be required to attend and give explanations of his notes, and what

the effect of these explanations might be was not now the question. The

party was bound by the note taken of his tender ; and being bound by it,

must he not also have the benefit of it ? The question was, whether a

party was entitled to have his tender of evidence set forth in the bill in

the same terms as in the Judge's notes ? The Judge thought his memory

better than his notes, while the defenders thought his notes better than

his memory.

The Court were unanimously of opinion that the motion was utterly

incompetent, and directed that no notice should be taken of it on the

record.

Of a subsequent date, the case was heard on the bill of exceptions.

Mr James Pollok had been engaged in business in Glasgow for many

years as a manufacturer. In May 1841, in consequence of an attack of

paralysis, he gave up attending to business, and went along with his wife

to reside at Largs, where, upon the 20th of June, he executed the codicil

under reduction. Upon his leaving Glasgow, Mrs Pollok had arranged,

that in consequence of his state of health, Mr Speirs, his partner in Glas

gow, should correspond with her upon matters connected with his busi

ness. Mrs Pollok had not previously been accustomed to take any charge

of business. Accordingly a number of letters passed between Mrs Pol

lok and Mr Speirs. Mrs Pollok's letters contained directions and in

structions to Mr Speirs from Mr Pollok upon business matters, which

were for the most part prefaced by the words, " Mr Pollok desires me

to say." The directions and messages so conveyed, were acted upon

both by Mr Speirs and by other parties. Mrs Pollok's letters also gene

rally conveyed an account of the state of her husband's health.

It was stated in evidence by Mr Speirs, in reference to these letters,

that when he had seen Mr Pollok on two subsequent occasions, he under

stood him to be aware that Mrs Pollok corresponded with him, but not

that he had dictated the letters ; and that he never had any conversation

with Mr Pollok, in which he was given to understand that the contents

of the correspondence had been communicated to him.

At the trial, the defenders, Dr Morris and Morris Pollok, tendered in

evidence the above correspondence—Mrs Pollok being admitted to be

dead—in so far as it contained her statements as to her husband's health,

1 Adam's Sup. on Bills of Exceptions, p. 19.

3 a
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No. 160. and also as the act and letter of Mr Pollok. The presiding Judge (Lord

July 4 1845. lvory)' °^ c°nsen' of the pursuers, allowed the letters to be received in

p>ii k'v. regard to Mr Pollok's state of health, " but in hoc statu rejected the same

as the letters, acts, or correspondence of Mr Pollok himself, until it

was established that the said letters of Mrs Pollok were proved to have

been written by Mr Pollok's authority, or that he was cognizant of the

contents of the same, or of the said correspondence with Mr Speirs."

The defenders excepted.*

They pleaded ;—The meaning of the tender of the correspondence, as

the act and letter of Mr Pollok, was not that it was offered as actually

his writ, or as having been written by procuration of him or through a

notary, but rather in the sense of its being sufficiently connected with

him, as to prove how he dealt with matters of business, and what he did

by the hand of another, during the period over which it extended. The

words of the tender were to be construed by the subject-matter of the

trial—the question was not one of mandate, or whether Mr Pollok would

be bound by his wife's letters, but was one of mental capacity to execute

the codicil under reduction, and they were tendered as evidence of a state

of mind sufficiently unimpaired for this purpose. It had been proved

that Mrs Pollok had desired Mr Speirs to correspond with her upon

business, upon Mr Pollok's retiring .to Largs. Previously to this she

had never interfered with business matters ; and the letters which she

then wrote contained instructions upon business, and showed a familiarity

with it, which she could not of herself have possessed. These letters

were also acted upon by Speirs. They contained the strongest internal

evidence that they emanated from Mr Pollok. But, besides, Mrs Pollok

prefaced most of the letters by the statement, " Mr Pollok desires me to

say." Being now dead, her statements in these letters had become ad

missible evidence, and connected their contents with Mr Pollok in the

most direct manner. There were sufficient materials in the letters then-

selves and the other evidence, and it ought to have been left to the jury

to say from these, whether there was proof of Mr Pollok having given

authority for their being written or not.1

The pursuers pleaded ;—The letters in question had been tendered by

the defenders as the act and letter of Mr Pollok himself; but they had

not proved that they had been written by his authority, or that he had

dictated or revised them, or that he was cognizant of their contents; and

this could not be proved from the letters themselves. They had not been

tendered as the letters of Mrs Pollok ; but even although they had, they

* The terms of the exception, of which the import is given here, will be fouud

at length in the Lord President's opinion, pp. 979-980.

1 Earl of Fife, (1 Murray, p. 95 ;) Scott v. Wilson, (3 Murray, 529 ;) Wrigbt

v. Tatham, (3 Starkie, 1280; 7 Ad. and Ellis, 388 ;) Rex v. Hucks, (1 Starkie,

p. 526.)
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would Lave been inadmissible, on the ground of Mrs Pollok's interest No. 160.

under the codicil. In the state of the evidence, the presiding Judge
T 1 J. 1 *J J f

ought not to have sent the letters to the jury, and they were properly p"M„k'v

rejected. Had they been sent to the jury in the manner in which theyM"rri»-

were tendered, the jury would not have been at liberty to judge of whe

ther they were the acts and letters of Mr Pollok, but would have been

bound to have read them in that character, and would have been limited

to judging of their effect merely on the question at issue.

Lord President.—We must attend closely to what is set forth in the bill of

exceptions, from the precise terms of which we are not entitled to travel in any

respect.

The question rained on the bill relates solely to the rejection of certain letters,

which were tendered by the defenders in evidence on the trial of an issue, on the

ground of incapacity to execute that codicil of the settlement of the late James

Pollok, which is dated 29th June 1841. The exception was taken by Dr Morris

and Morris Pollok, and it is to the way in which these letters were tendered, and

the ground of their rejection by the Judge, that we alone must look in deciding

whether the bill of exceptions ought or ought not to be allowed. Let ns then

look to tile bill, in order to see how the letters were actually tendered by the de

fenders, and refused to be admitted by the Judge ; and also what are the excep

tions taken to his decision. These are to be found from page 76 to page 81 of

the bill of exceptions ; and, though it may be somewhat tedious, they must be

taken in detail, and examined minutely. I am not going to trouble your Lord

ships with any observations on the progress or nature of the trial. That we are

supposed to be aware of, from the rest of the bill of exceptions; but you will

observe on page 76, at the examination of Speirs, this appears on the face of the

bill.

" Thereafter, the counsel for the said defenders did propose to give in evidence

a letter from Mrs Pollok, wife of the said James Pollok, addressed to the witness,

John Speirs, of date 20th May 1841—the said Mrs Pollok being admitted to be

now dead—in so far as it contained Mrs Pollok's statement relative to her hus

band's health ; and also as the act and letter of Mr Pollok.

" But the counsel for the pursuers, waiving objection to the admissibility of the

said letter, in so far as it might contain Mrs Pollok's statement as to her hus

band's state of health, objected to its admissibility as the act and letter of Mr

Pollok.

" Whereupon the said Lord Ivory, of consent, allowed the said letter to be re

ceived in evidence, so far as it contained Mrs Pollok's statement relative to her

husband's health ; but, in so far as it was tendered and proposed to be received as

the act and letter of Mr Pollok himself, while it was not proved that he knew any

thing of it, or had given any authority for its being written, hoc statu, refused to

lllow the same to be received.

" First Exception And the counsel for the said defenders did then and there

'xcept to the foresaid ruling of the said Lord Ivory, in so far as the said letter was

ejected on the above ground, and did tender their exception accordingly."

Here, then, is the first tender of that single letter—an objection is taken by the

r
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No. ICO. pursuers to its admissibility—and here is the ground on which ti* Judge ratal

that, hoc statu, it ought not to be received. I need not trouble you with referring

Pu.Iok v'843' t0 tlle fartner evidence of Mr Speirs, but we come next to the second exception,

Morris. which is in these words :—

" Thereafter the counsel for the said defenders did propose to give in evidence

the remaining part of the said letter, as the act and letter of Mr Pollok, when the

witness was asked

" By the Court.—Did any thing at this time, or any other, pass between Mr

Pollok and witness, from which former gave witness to understand that Mrs Pol

lok acted in this correspondence by his directions ? Mr Pollok witness under

stood to be aware that Mrs Pollok corresponded with witness, but not that Mr

Pollok had dictated the letters. Pollok never stated to witness that he had eiiht-r

seen these letters, or been made aware of their contents.

" By Macfarlane.—Had you ever any conversation with Mr Pollok, in which be

gave you to understand that the contents of that correspondence had been com

municated to him ? Answer—No.

" Thereafter the counsel for the pursuers did object to the admissibility of the

remaining part of the said letter as the act and letter of Mr Pollok.

" Whereupon the said Lord Ivory did sustain the said objection, in hoc statt,

upon the ground before mentioned.

" Second Exception And the counsel for the said defenders did then and

there except to the foresaid ruling of the said Lord Ivory, in so far as the said

letter was rejected on the above ground, and did tender their exception ac

cordingly."

Then your Lordships remember that the third tender related to all the letten

between Mrs Pollok and Mr Speirs, conform to the list :—

" Thereafter the counsel for the said defenders did propose to give in evidena

the various letters from Mrs Pollok to Mr Speirs, and from Mr Speirs to Mb

Pollok, mentioned in the following list, as the acts, letters, and correspondence d

Mr Pollok, and insisted that the said letters were to such effect competent as<

admissible evidence, and ought to be received; conceding at the same time, d*

the whole of said letters, as so written by Mrs Pollok to Mr Speirs, were in ut

same situation with the letters from her already rejected, as regards the proofs!

authority from Mr Pollok to her for writing the same.

" But the counsel for the said pursuers did object to the admissibility of tat i

said letters as tendered, and on the grounds before stated by the said Lord Ivtfji

as applicable to the first exception.

" Whereupon the said Lord Ivory, of consent, allowed the said letters \o

received in regard to Mr Pollok's state of health, but, in hoc statu, rejected

same 89 the letters, acts, or correspondence of Mr Pollok himself, until it

established that the said letters of Mrs Pollok were proved to hare been wri

by Mr Pollok's authority, or that he was cognizant of the contents of the

or of the said correspondence with Mr Speirs.

" Third Exception.—And the counsel for the said defenders did then and

except to the foresaid ruling, in so far as the letters were rejected upon the at** i

ground, and did tender their exception accordingly."

Such, then, being the special nature of the tender of those letters by the de

fenders as evidence to be laid before the jury, and the grounds on which, on «•
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abjection of the pursuers, they were refused by the Judge—though your Lord No. \ 60.

ships will carefully observe only in hoc statu—we are now to decide whether the

exceptions to his decision are well founded or not. Now, in deciding this ques-' "J '

tion, I must observe, in the first place, that I hold it to be clear and undoubted MorrU.

Inn- ; and, when I say this, you will be aware that I refer to the established law

laid down in England, because any knowledge to which a Scotch judge can pre-

tend to hare on bilk of exceptions or rules of law, raised on such questions, must

lie derived, and is necessarily solely derived, by making himself master of what

the English authorities have said on tbe subject. We have no doubt the benefit

of the Treatise of Lord Commissioner Ad»m, but he was a Judge who was ap

pointed to introduce Jury-trial into this country, and adapt it to the laws of Eng

land. We have the benefit of his opinions ; but he himself bottoms all his autho

rity on the opinions of the Judges in England, and the adjudicated cases that have

passed before them. I state this as applicable to my opinion of what the law is

in this case ; and I repeat generally, I must observe in the first place, that I hold

it to be clear law, that it was the province of the Judge to have decided on the

admissibility of those letters, and that he would have acted erroneously if he, by

allowing the same to go to tbe jury, had left them to determine whether tbey had

evidence sufficient to decide as to whether Mr Pollok had authorized the letters,

or had dictated them, or, when written, had seen, sanctioned, and approved of

their contents, and had desired them to be sent to their respective addresses, so

as thereby to make tbem capable of being viewed as his own acts. Now I hold

that the decision, as to the import of any such evidence arising from the letters

and the rest of the evidence, could not he legally withdrawn from the Judge and

devolved on a jury ; and this, I think, is the clear import of the opinions delivered

by the English Judges on the subject, and particularly by Lord Chief-Justice

'Hilda), in the case of Wright v. Tutliam, reported in Adolphus and Ellis. His

Lordship's words are—" It is for the Judge to say whether papers are found un

der such circumstances that they ought to be received as evidence. The Judge

ought to draw such a conclusion as would be drawn by a sensible jury, but the

question does not go to them." Again, the same learned Judge Bays—" The

very question submitted to us here is, Whether or not, on a particular state of

facts, evidence was rightly rejected ? That question is one of the proper subjects

of a bill of exceptions." And we all know, that a bill of exceptions is not worth

a straw if it refers to any thing done by tbe jury themselves. Then Starkie, at p.

1280 of his work, has these same words—(Reads)—'< Letters written by third

parties, since deceased," &c. He then having laid down this as the undoubted

rule of law, refers to this case of Wright v. Tathara. Now, wben that case was

last heard before the whole of the Judges, six of the Judges were clearly of opi

nion that all the letters should be rejected as evidence ; the six others gave a dif

ferent opinion, but also differing among themselves, for three were of opinion that

all tbe letters were admissible, and three that only one was admissible. The

Court of Error being thus equally divided, the case was taken to the House of

Lords, and they affirmed the judgment of the Court below, finding that all the

letters were properly rejected as evidence. These authorities distinctly show, that

the Judge must decide on the admissibility of the letters in regard to the rapacity

of the testator, and that it can never be left to the jury to perform that part of his

undoubted judicial functions. So then, looking only to tbe precise terms of the
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No. 160. lender of the letters, in reviewing the judgment of Lord Ivory in regard to ibek

rejection as evidence, and putting ourselves exactly in the position in which hi*

PuU«k v ' Lordship was at the trial, we are now to say whether his decision was right or

Morris. wrong ?

Now, seeing the want of any evidence, except the assertion of Mrs Pollok

herself contained in these letters, that she had been desired by her husband u

state such and sueh things ; that there is not only no sufficient evidence, that

while he was living with his wife at Largs, to which place he had retired on

account of his health, he ever saw or knew of their contents, or had desired the per

son or persons written to, to follow her directions as those of Mr Pollok himself;

but that there is evidence given by Speirs, to whom most of those letters were

written, that Pollok never spoke to him with regard to them, or indicated that lie

was at all aware of them—though it does appear that Speirs had acted in reference

to the directions in some of these letters—I cannot hesitate, therefore, in holding

that the Judge decided right in rejecting those letters as the acts and letters of

Mr Pollok. As being such, they were alone tendered in evidence. Had tber

been so admitted, they must, one and all of them, have been taken and read by

the jury as the actual letters of the party, the validity of whose deed they were

considering ; because, being once admitted under the statute, they became judi

cially stamped as the written acts not of Mrs Pollok, but of her husband himself.

It is, however, not to be overlooked, that Lord Ivory only refuses to admit then

hoc statu, leaving it in the power of the defenders, if they were able, to sopplv

that evidence which was desiderated. Why the letters in question, after beiw

admitted of consent, as far as they contained the statements of Mrs Pollok as »

her husband's state of health, were tendered in the very special terms appears:

in the face of the bill, it is unnecessary to enquire, as we are undoubtedly re

strained from considering them as offered in any other way than as the acts,

letters, and correspondence of the testator himself ; aud we are bound so to deter

mine, whether as such they were, or were not, rightly refused to be admitted *

evidence. That is our province, and we have no other.

I need not observe, my Lords, how totally different the case might have bees,

and how differently it must have been dealt with, had the letters in question bef

tendered at the time generally as evidence bearing on the question of the capacity

of Mr Pollok, and as a part of the res gestce bearing on the execution of the codid

under challenge ; or if offered out and out as Mrs Pollok's own letters, raUa

quantum, now that she is dead. If so tendered, the question of admissibility! aa^

as to what extent, might have been an important and delicate one, involving, ac ■•

must necessarily have done, that the codicil under challenge created a direct in

terest in Mrs Pollok by the addition made to her annuity, and which, in conse

quence of her death stood undischarged—not to mention the impossibility of bee

being subjected to a cross-examination. But all this is quite apart from the only

point raised by the bill of exceptions, and I need not at present further advert to

it. I am to be understood, as not disposing of it at present either in favour of ok

or other of the parties.

In reference to the only point that is now before us, I must be decidedly «*

disallowing this bill of exceptions.

Lord Mackenzie.—I am of the same opinion as to the result. I have ihoaj;'tt

all along that this was a very narrow point before us. Certain leiters—fw U*)



COURT OF SESSION. 983

are all in ihe same predicament—are written by tlie deceased wife ; and these are J\T0 ]gn

offered as the acts or letters of Mr Pollok, the husband, and this is not allowed by

the Judge ; and that decision is excepted against. The exception then is, and pul* *■ 1Si45-

must be, that the other's motion should have been granted, and that those letters Morris. '

should have been admitted as the acts and letters of Pollok. Now I cannot see

:hat the Judge was bound to have admitted that; and my reason is just that

issijnied by Lord Ivory himself—that it did not appear that the letters bore that

haracter. The letters themselves could not by possibility prove it. All the

vorld knows, that when a man's mind is failing, nothing is more common than

or bis friends, and particularly his wife—for she is the most proper of all parties

o go on writing letters in his name, and performing those ordinary duties which

ould have devolved on him, and with the most blameless intentions ; in short,

> try to carry on his business, not in all respects, but in certain respects, in

rder to prevent mischief, and as if he was well. This appears to have been

one here; she assumes his name, or assumes his authority. But such letters

ritten by his wife, bearing in appearance his authority, or asserting it, I care

)t which, when the husband was in that state, it is impossible that we can allow

be tendered in the mode attempted here. It must necessarily be proved that

• gave that authority, or was cognizant of those letters, and by extrinsic evi

nce—not alone by extrinsic evidence, for the existence of the letters may afford

me probability that they were authorized; but that goes so little way, that it

i hardly be said to form any material part of the proof. Then as to extrinsic

idence ; why, there is nothing in the least resembling it here—nothing to satisfy

! Judge that these letters were authorized by, and emanated from, Mr Pollok.

the matter appears on the face of the bill, the proposal made here to admit

se letters as the acts aud letters of Mr Pollok, appears to me to be one that

st necessarily be refused by the Judge, because it was proposed that he should

nit them as a thing of which he had no evidence. I cannot say the Judge was

»>g in doing this. I need not go further, or into reasoning as to the conse

rve and effect of doing so. If a Judge is moved to admit a piece of evidence

>eing what it is not, can he admit it? I care not for the consequences; he is

to be called on to admit a falsehood ; he is not to be called on to admit a

it,' that is not ; he might as well be called on to admit two letters as if they

e only one. I therefore think he is right, without being entirely satisBed to

pt one part of the reasoning assigned to support it. I cannot agree with your

dsliip in the view, that if once admitted, they are judicially stamped. I doubt

ther it would be consistent with the principles of jury practice, that if admit-

lt would have tied down the jury to hold that they were the acts and letters

■ Jr Pollok. I have doubts of that. 1 hold the Judge to be dictator of what

ence is to he admitted or rejected. He may admit or reject of his own rea-

, and judge of those reasons himself, to the effect of admitting or rejecting,

e rejects, there is an end of the matter—the jury cannot see it. But if he

its, I doubt if the jury are tied down to hold that the reasons of the Judge are

t decisive with the jury as probatio probata. I think that a very doubtful

t. I ihiuk when the evidence is before the jury—I do not wish to give any

tive opinion—but I say when the evidence goes before the jury, it ought to be

it quantum valere potest. Aud if they are inclined on looking either at the-
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No. 160. same evidence as the Judge looked at, or on contradictory evidence—for the east-

may go on after its admission, and contradictory testimony be adduced—I do not

Pollok v. ' 8ee wny tne7 may not ,a^e an opposite view. I do not think they are boond by

Morris, their oath, or the statutory practice, to take the view of the Judge. But if the

Judge is required to admit a thing as being what it is not, I cannot see why he

should not reject it. He has nothing to do with consequences. It is clear there

would be bad consequences from the opposite course—its admission—because

nothing is possible except bad consequences from a Judge doing that which he

believes to be contrary to fact. If we are not entitled to say that the jury would

be pinned down to this extent, we are at all events entitled to eay, that it woold

have misled them, if the Judge had admitted these letters in the mode tendered

as the act and deed of a person whose act and deed it is not. It is no trifling

matter to do this in a question of insanity. If they were proved as the act and

deed of the testator, they would be the best of all evidence as to his sanity.

But if they were not proved to be of that character, then the supposition is en

tirely out of the question. Therefore a wrong judgment, if it did not absolute:;.

tie down the jury, would greatly tend to mislead them ; and therefore the Judje

here was perfectly right. Whether the letters might hare been admitted in soy

other way is not before us, and I do not wish to give any opinion on that point.

Lord Fullerton.—The points here are presented to us within limits more

rigidly defined, than those which are to be found in the usual cases arising to

the admissibility of evidence.

In general, a writing is tendered as relevant to the issue, and, when it is ob

jected to, and rejected by the Judge, the question arising on the exception is the

general one, Whether the document is admissible or not?—that being the ques

tion determined at the trial. And if we are satisfied that it ought to have beei

received, the exception must be allowed, though there may have been an oroissiuc

to state at the trial the precise grounds or argument on which the Court of Re

view ultimately sustains its admissibility. But here the point is narrowed, first.

by the terms of the tender of the documents, and secondly, by the special ruling

of the Judge at the trial.

Both are perfectly explicit and unequivocal.

Take, for instance, the first exception to the deliverance of the Judge, on tb«

tender of the letter of Mrs Pollok, of 20th May 1841.

That letter consisted partly of the statements of the writer as to Mr Pollok s

health, and partly "bf certain directions in Mr Pollok's affairs, said by the writer

to be given at the desire of Mr Pollok.

The first passages of the letter were read, with the consent of the pursuer; and

the latter part of the letter was, according to the bill of exception, tendered "as

the act and letter of Mr Pollok."

The counsel for the pursuer objected to the admissibility of the part of the

letter tendered " as the act and letter of Mr Pollok.''

The terms of the tender being thus clear, nothing can be more definitely or

.specifically expressed than the ruling of the Judge.—(Reads.)—And that rulin?

is the only matter excepted to. There never was any tender of the letter in any

other character than that of the act and letter of Mr Pollok.

The other exceptions are all limited in the same way. It is needless to go over
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them; bnt the exclusive character in which these documents were tendered, is No. 160.

particularly observable in the third exception, applicable to the whole correspon-

•fence passing between Mrs Pollok and Mr Speirs, a third party, all of which are P"|j„k'T

tendered as the " acts, letters, and correspondence of Mr Pollok," and disposed o' Morris.

I>y the Judge by a ruling, that in hoc statu they were rejected, " until it was

established that the said letters of Mrs Pollok were proved to have been written

by Mr Pollok's authority, or that he was cognizant of the contents of the same, or

of the said correspondence with Mr Speirs."

Holding, then, as we must hold, that the bill of exceptions is decisive, first, of

the terms of the tender, and secondly, of the ruling of the Judge, the only point

which it is competent for us to entertain and determine, is, whether that ruling

on that tender is well founded or not ?

Whether these various letters, if tendered in the character of the letters and

correspondence of Mrs Pollok and Mr Speirs, ought to have been received or re

jected, is a question not before us, and from the consideration of which I hold the

Court to be excluded by the very terms of the bill of exceptions. The only ruling

is, that, as the acts and correspondence of Mr Pollok, they were not to be recei

ved in hoc statu, nor until something else were proved, viz., the authority or cog

nizance of Mr Pollok himself.

Even after that ruling, these documents might have been tendered as the letters

of Mrs Pollok and Mr Speirs ; Unt they were not, and consequently there was no

deliverance, and no room for an exception on that point, which could bring the

matter before the Court.

The only point, then, for us to consider, is, whether the Judge was right or

wrong in laying it down, that letters written by one person could not be received

as the letters and acts of another, without some extrinsic evidence of the autho

rity or cognisance of this last party in regard to the contents of these letters.

Now when the question is reduced to this simple form, it must at once appear

that the deliverance of the Judge was perfectly right. To warrant the holding of

letters defacto written by A as the acts or letters of B, requires strong and very

conclusive evidence ; and it is sufficiently clear, that such an effect cannot be as

cribed to the letters or writings themselves, except perhaps in the very particular

case of notarial attestation. In the ordinary circumstances, the contents of the

letters can prove nothing more than that the authority to write them was assu

med, not that it was truly granted. The evidence of the last fact, which is indis

pensable, must be sought for elsewhere.

And when it is argued, as was very forcibly done on the part of the defenders,

that as Mrs Pollok was dead, her statements on the subject might be proved, and

in this case were proved by passages in the letters, there arises the very obvious

consideration, that such evidence, even although admissible, is of itself quite in

conclusive. In order to warrant the receiving of the letters written by Mrs Pol

lok, as the acts and letters of Mr Pollok, the Judge was bound to satisfy himself,

on sufficient evidence, that they truly possessed that character ; and certainly no

evidence can be well supposed weaker on such a point than that of the party by

whom the authority is assumed. Even when given on oath it is not free from

suspicion, because every party who assumes an authority has a natural tendency,

mid, to a certain extent, an interest to support it ; but here, Mrs Pollok's letters
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No. 160. are, at best, statements made by her when not on oatb, and even if admissible at

all, are evidence of the lowest possible character. It is true that, bv the practice

Pollok' v ' °^ Scotland, the hearsay of a party deceased is admissible, but it is universally

Morris. laid down, and that upon the clearest grounds, that it falls far short of testimony

on oath. Accordingly, if in this case the defenders, instead of founding on the

statements in Mrs Pollok's letters, had called evidence to prove that she had been

heard to say that she had Mr Pollok's authority for writing them, such evidence

might, perhaps, not have been altogether inadmissible; but can any one doubt, that

until some much better evidence than that was produced, the Judge woubl hare

been fully entitled to withhold from the jury those letters as the letters and acts

of Mr Pollok himself?

In short, when the pursuers put their case upon the statements in Mrs Pollok'<

letters, combined with the fact of her subsequent death, their argument necessanlr

involves the proposition that a letter or document, written by one party, and bear

ing to be by authority of another, becomes, by the death of the writer, complex

evidence of the authority which he bad assumed.

Another, and a more plausible view taken on the part of the defenders, is, thii

the letters and correspondence, independently of Mrs Pollok's statements of di

rections from Mr Pollok, afford strong intrinsic evidence, from their contents, thai

they were written with his knowledge ; and that, therefore, as the inference *t-

a matter of fact, the letters from which it was to be drawn onght to have bee?

laid before the jury. And I must confess, that at first this raised the only A fi

culty which I felt in adopting the opinion of the Judge, that extrinsic evid

was indispensably necessary before sending the letters to the jury.

But upon more mature consideration of the nature of the point, and of the dirt;

of the Judge in such circumstances, I am perfectly satisfied that he was right. IV

only point raised was, whether these letters were admissible or not, the only tet-

der of them being in the character of the acts and letters of Mr Pollok. Their

admissibility, then, was to be determined in the first place, and that was a pwnt

necessary to be determined by the Judge. He was to he satisfied that they if

the acts and letters of Mr Pollok, before lie could allow them to be read to the

jury ; and to send the letters to the jury, for the purpose of their determinire

whether they were the acts or letters of Mr Pollok or not, would have been sn'-

milting to the jury letters or documents, which, upon one very supposable vie»

of the case, the jury onght not to have been permitted to read.

In short, the proceeding of laying these letters, in snch circumstances, before tl;

jury, seems to me to involve the manifest contradiction of allowing letters to k

read to the jury, for the purpose of determining whether they ought to be retdw

not. It is clear, that if they are once read, the wrong is done against which tfee

whole rules as to the admissibility of evidence are intended to guard.

Indeed, the view which I was at first somewhat inclined to entertain on thi<

point, arose from my overlooking one very important circumstance, and the con

sequent distinction between this case and another, which might easily be suppo

sed, and in which a reference to the jury, of the nature contended for by tbe pur

suer, might perhaps have been competent.

If the letters had been tendered generally as the letters of Mrs Pollok and Mr

Speirs, and found to be admissible in that character, and if tbe counsel for the dt
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fenders had endeavoured to show in argument that they were entitled to have a No. 160.

more conclusive effect as evidence, on the ground that they were to be held and

read as the letters and correspondence of Mr Pollok himself, it might have been J1 7 .'

competent, perhaps, for the Judge to leave the fact of the authority upon the let- Morris,

tersand the other evidence to the jury, and to direct them, that if they were sa-

tisfied of the existence of that authority, they should give that higher effect to the

letters and correspondence, to which, as the acts and correspondence of Mr Pollok

himself, they were entitled.

Bat, then, it is evident that the competency of such a direction and such a pro

cedure, in that case, necessarily involved one condition which does not exist

here, viz. the admissibility of the letters and documents, independently of their

being the acts and correspondence of Mr Pollok. Being thus, legitimately,

matter of evidence before the jury, there might be no incompetency in permitting

the jury to draw any inference or fact from them which the documents could

afford. But here, these documents, so far from being admissible in any other

character than that of the acts and letters of Mr Pollok, were not even tendered

under any other description. There was and could be no deliverance on that

point, and, consequently, there is no room for the question before us, whether

they were admissible, under any other description, or not. The single point

raised at the trial was, whether, as the acts and letters of Mr Pollok, they were

admissible ; and, for the reasons already assigned, 1 think that, until the judge was

sithfied of their truly possessing that character, by some good corroborative evi

dence of the authority from the party whose acts and letters they were said to

be, lie was called upon to withhold them from the consideration of the jury.

Lord Jeffrey.—I concur with your Lordships, and substantially on the

grounds stated, so that it would be idle in me to detain your Lordships or the

Court by going over the views and reasons already so well stated by your Lord

ships. I think, though, there might have been an embarrassing question about

those letters if the procedure had been different ; still, the narrow shape in which

they are necessarily refused, as shown by the bill of exceptions, and by the clear

limitation of the rejection to the precise terms of the tender, this really comes to

be a case admitting of no doubt. In the earlier part of the argument, I did share

in tbe doubt that Lord Fullerton says extended to him, as to whether there was

not some chance or some probability of those letters being ultimately viewed by

the jury as nearly equivalent to proof of the actual interference and management

by the defunct himself. But I agree with Lord Fullerton, that, in order to raise

that question, they must have been tendeied primarily as the letters of Mrs Pol

lok, and not in any other character. I have been very much startled with some

of those dicta, and I think binding authority in so far as regards us—I mean the

authority of the dicta of the courts of law in England in cases pretty nearly par

allel—at all events, strongly analogous to the present, and which would make it

doubtful as to the admissibility of the letters in that large comprehensive view,

•o as to embrace the view that the jury might have been entitled ultimately to

look on them as expressive of the mind of the testator himself, though deduced

from the written remarks of the wife, and from other circumstances. But we are

totally excluded from that consideration by the terms of the tender and the terms

of the Judge's deliverance. I do not think it necessary to go further. But there
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No. 160. was n0 Pro°f> or any circumstances of evidence by parule or otherwise, that tended

to bring their knowledge to the defunct testator himself. There is not, there-

p"n k fore, any thing to make us hesitate ; there is nothing bearing the very semblance,

Morris, to fasten them on the party as his express acts. If the lady had sat down to

write a letter, and had said— 1 am authorized by Mr Pollok to say that he pauses

from his claim for a certain debt, or that he guarantees payment of a debt, I should

like to know if you could, on such evidence, hold that he had incurred any thing

like a legal obligation. In fact, the proposition comes to be this—supposing tint

the letters had been written in the name of James Pollok, and signed Jane Pollok

for Mr Pollok, then, without any proof except the statement in the letters—

without proof otherwise that such procuration was ever given, they should be re

ceived on such evidence as his letters. But, further, there is not any evidence

that Speirs appeared de facto to have acted on them as if he derived his whole

authority from Mr, and not from Mrs Pollok. Speirs was not entitled to ques

tion whether the authority was or was not given by Mr Pollok. She might ban

usurped this authority for any* thing he knew to the contrary. But, after all,

when we come to look at the instructions contained in those letters, why, tber

do not appear to relate to matters of any consequence. There is a great deal

about a search for a certain pnper. Now, it was very innocent to look into a re

ceptacle for a document, or to say that they wanted an account settled liyai

agent in Edinburgh, which seems the main substance of that correspondence. All

this did not necessarily require any special directions by Mr Pollok. Why, Mn

Pollok, hearing him talking about this document, might say that in some of those

repositories it woulrl perhaps be found. But it is argued, that the instruction*

which she gave must have been derived from the unimpaired intellect of Mr Pol

lok. I do not think there is any weight in that view. And then we must look

to the proof in the last examination of Mr Speirs, as to whether Mr Pollok, i«

conversation or in writing, had ever recognised these letters as being dictated kj

him. The answer is completely negative of that supposition ; and, therefore, it

just comes pretty much to this, whether there was practically any great harm is

making search for a document, and whether it required any great intellect to aJ-

vise that this search should be made. A woman is living in family with * roi!

who is becoming imbecile, and is it not then very natural to suppose that the aur

might have been talking, in the wandering of his intellect, about these matters

and that she, in order to tranquillize him, should suggest this search to be nude.

and write accordingly. But, considering the purpose for which the letters were

tendered as his act and writing, olmerre into what contradictory results it CDtfrkt

have led, had the Judge admitted them in that form. Why, suppose there hiJ

been conversations at intervals between husband and wife about those matter?.

and that he, in the morbid excitability of his intellect, had expressed anxretf

about them, for he seemed to be very low in spirits, and that she, to relieve him,

had proposed that something should be done. What was this but tbe mere ema

nations of a weakened miud ? Well, she writes a legible account of tbe matter,

discarding his contradictions—leaving out the emanations of his impaired intel

lect, and guessing that which he seemed to wish. Suppose that all this should r«

to a jury, with the improvement of her perspecuity, and reduced into a distinct

logical form, and that all this should go before a jury as his letters, he having the
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advantage that her superior and unimpaired intellect would give, 1 say this course No. 160.

would be pregnant with the most tremendous injustice—the purpose for which
•Tulv 4 l w*4- '">

the letters are produced being to show that the man who could write such letters p.if^^

amid not possibly be in the state of incapacity to dispose of his property. 1 also Morris,

hesitate, with Lord Mackenzie, as to whether, when once passed by the Judge,

they were judicially stamped as the act and writing of Mr Pollok, and the jury

would hare been compelled to hold them as such. It is difficult to compel a jury

to find against their convictions ; but, whether legally, it might have been held

right or proper in the performance of their duties, is a different question. But

from all that we are relieved ; there is no necessity fur intimating a judicial opin

ion on what is not before us ; but if a question had arisen on that, I should have

hail some difficulty.

Loud President.—I was most careful in giving no opinion on these hypothe

tical cases. But I must not disguise that 1 have expressed an opinion, that, if

tliey had been once admitted by the Judge as the acts and letters of Pollok,

though the jury might have been entitled to examine them, they must still draw

this conclusion ; because, if they had assumed the power of rejecting them, then

1 say it would have been a good ground for setting aside their verdict.

Loud Mackenzie 1 have doubts of that.

The Court accordingly disallowed the exceptions.

Of a subsequent date the defenders moved for a new trial, on the

ground of the verdict being contrary to evidence ; arguing that there was

such a preponderance of the evidence in their favour, as to entitle them

to have the verdict set aside. The pursuers argued that the case was

merely one of conflicting evidence, of the import of which the jury were

the proper judges, and was not one in which the Court could interfere.

At advising, Lord Ivory, who had presided at the trial, was called upon

for his opinion.

Lord Ivory.—I can have no hesitation in saying, that the verdict returned by

the jury was entirely satisfactory to my mind, as Judge presiding at the trial.

When 1 state this, I do hot wish it to be understood that the case appeared to me

in all points so clear and decided as to leave no room for difficulty. On the con

trary, there was in various particulars a considerable nicety and balance in the

evidence, tending to present the case under a sort of double aspect ; and so strongly

ilid I feel this at the time, that in my charge 1 endeavoured, to the utmost of my

power, to bring both views pf the matter distinctly, and in their full strength, be

fore the jury, withholding all expression of any opinion of my own, just in order

that they might come as free from bias as possible to the conclusion which their

own deliberate impartial consideration of the facts should dictate. The case, in

short, I considered as resolving eminently into a jury question ; and whatever dif

ficulties may have attended it, they were just such difficulties as it forms the policy

of the law, in regard to this branch of our judicial institutions, to leave to a jury

to pronounce upon and to decide.
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No. 160. In this view of the matter, I ought perhaps to add—so nice was it in certain

respects to deal with some views of the case—that I might not have been pre-

PiiMokv ' Pared to express dissatisfaction with the verdict, even though the jury had hap-

Mums. petted to arrive at a different conclusion from what they did. I cannot sav tlm,

however, without adjecting the important qualification, that in that case the ver

dict wonld certainly not have so fully accorded with my own estimate of the real

substance and weight of the evidence. On the whole, therefore, so far as I am

sensible of having allowed myself at all to entertain or form an opinion, I should

now say decidedly, that it appeared to me at the trial, and that subsequent reflec

tion has suggested nothing to my mind to weaken or to alter that impression, thai

the conclusion at which the jury did arrive, was the conclusion most consonant

with a full and fair appreciation of the whole of the evidence, as that evidence

was on both sides laid before them for their verdict.

Lord President—This is an application made to the judicial discretion of

the Court, and onght unquestionably to be disposed of in conformity with tbo»

principles that have been recognised since the introduction of trial by jury into tit

judicial establishment of Scotland.

At an early period I bad occasion to consider and act upon the law applicsWt

to cases of this nature ; and after the fullest consideration and attention to tie

practice of the courts of England, from which, in reference to the Act of 1815,

establishing trial by jury in Scotland, it was. indispensable we should draw assis

tance, I delivered an opinion in the case of Baillie v. Bryson, from the principle

of which I have seen no reason to depart.

Its nature is to be noticed. There was strong evidence of a contradictory natort

on both sides ; but as to which, and the weight due to it, it was, as I conceived,

the peculiar province of the jury to decide ; and as there was no ground for hold

ing that the verdict was in the face of the evidence, nor any such preponderance

of evidence as evidently showed that the jury had gone wrong in proceeding to

find as they did, I held with Lord Robertson and the rest of the Court, that to

new trial should be granted iu that case.

It was no doubt satisfactory to us of the Second Division afterwards to find,

that our decision in the infancy of the jury system was held by the Lord Chit:

Commissioner to be fully sanctioned by the principles laid down by the Judges in

England ; and that the grounds on which we had proceeded were considered by

him as applicable to our system of jury-trial, as is stated in his Treatise. I hat

accordingly continued to act upon the same principle in later cases, and particu

larly in that of M'Phin v. Heritors in the Nitli, where, in reference to the boand*

of that river and the water of Solway, in regard to stake-nets, a variety of contra

dictory evidence by engineers and others had been adduced on both aides, and the

verdict was objected to by the Heritors as against evidence ; but a new trial w*»

refused upon the very same principles as those that ruled the case of Bryson. la

this Division again, in Donaldson v. M'Fee, 30th May 1834, the Court decided

the same way, and refused a new trial.

I consider it, therefore, as completely fixed, that unless where a verdict appears

manifestly in the face of evidence, or where the weight of it clearly predominate*

against the verdict—and where there is no objection to the case laid down in tb*

charge, or objections from the improper reception or rejection of evidence—tod
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moreover, where the Judge, who tries the case, states no opinion against the ver- No. 160.

diet—the Court ought not to grant, in such cases, a new trial. —-—

We see also, that in the English cases, where there has been conflicting pi(||lik'y>

evidence, new trials have been refused, even when the Judge reported thatM..rri».

the evidence in favour of the verdict was weak, and that he had summed up

strongly against it ; and where the Judge .reported that the weight of evidence

was with the plaintiff, and that in his opinion the jury ought to have found a ver

dict for him, still the Court refused to grant a new trial—it being stated by the

Court, " as there was evidence for the defendant, the jury were the proper persons

to judge on which side the weight of evidence was."

Keeping, then, in view the nature and circumstances of the present case, and

applying to the motion made for setting aside the verdict and granting a new

trial, the principles I have uow referred to—and considering that there was unde

niably a body of evidence, parole and written, both in support of the affirmative

and the negative of the issue submitted to the jury—I cannot, in consistency with

tbe opinions I have judicially before expressed, refrain from concurring with your

Lordships, that this verdict ought not to be interfered with by us.

It cannot be a just ground for granting a new trial, that we ourselves might

have found otherwise had we sat as jurors—we must be satisfied that the verdict

is, "in fact, against the evidence, or that the weight of it strongly preponderates on

the other side, before we can with propriety grunt a new trial ; and, without at all

entering on a review of tbe evidence as contained in the Judge's notes—from which

I purposely abstain as altogether unnecessary,—it is only requisite to 6ay, that in

regard to the state of mind of the maker of the codicil under redaction, and his

capacity at the date of its execution, there is contradictory and conflicting evi

dence, as to the effect of which the jury wbb the constitutional body to decide ;

and they having done so, and no dissatisfaction with their verdict having been

expressed by the Judge that tried the case, their verdict must be allowed to

stand.

As to cases that were noticed in the course of the argument, in which new

trials were recently granted, I need only observe, that in that of Smith v. Gentle,

there being evidence only led for the pursuer, the weight of which bore strongly

against the verdict for the defender, I felt with the majority of the Court it was

impossible to refuse a new trial ; and in another case relative to sea-worthiness,

the new trial was granted chiefly on the ground, that the jury had disregarded a

direction laid down by me, that it was the usage of Great Britain and not of Nova

Scotia, as to the sufficiency of an equipment of sails, that was to be regarded in

considering the evidence.

Lord Mackenzie I come to the same conclusion as your Lordship, and on

the same grounds. At the time jury-trial was instituted, we were in the habit of

altering our judgments very freely on representations and petitions, and with no

great regard to what we might have done before ; and there was naturally some

apprehension that the same liberty might be taken with the verdicts of juries ; but

it was distinctly contemplated that if that was done, the system of jury-trial would

be in a great measure nugatory. It was, therefore, an anxious object that it should

be shown distinctly that verdicts were not to be set aside, and new trials were

not to be allowed, merely because the Judges of the Court, if they had sat as
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No. 160. jurymen, might rather have given an opposite verdict. Something—indeed igreat deal—more than that was required before a new trial could be granted, on

uy , j. | ground of the verdict beinij contrary to evidence. It is very difficult to ei-

Poilok v. ° .

Morris. press that requisite distinctly. I would rather not express it, (and I am not call

ed on to express it here) for no definition could be given at which a mettphv-

sician might not carp. 1 cannot say the evidence should be all on one side—I

cannot say that a preponderance of evidence will not do. If I was sure that there

was a preponderance, if that preponderance was demonstrable, I might say the jury

had decided wrong ; but we must be sure that there is such a preponderance. Bui

if I merely felt that there was a difficulty in coming to the same conclusion as tin-

jury, I should not be inclined to alter, merely because I might feel that diffienhr.

There is here very strong evidence on both sides that leads to a great deal of doubt

indeed, but upon which it was the proper duty of the jury to decide. There wss

an observation made at the bar, which was to me quite unexpected, and that vn:

that if there was a case where the verdicts of jury might he deemed of less weink

it was the case of insanity, which was not to be held to be like an ordinary qnn-

tiou arising in the course of trade. Now, I must ask, what is our regular tribum!

for trying the question of insanity, according to our old Scottish law, hnt a

jury ? We have no other way of trying it but by cognition, which has alwiti

been by a jury. Therefore, I never can enter into that view. In these circum

stances, I have no difficulty in agreeing with your Lordships, and refusing a ne*

trial.

Lord Fui.ler.ton.—I agree entirely with your Lordships.

Lord Jeffrey.—I am of precisely the same opinion, and have been so from

an early stage of the case. It strikes me, that the principle to be gathered from

the decisions includes this case eminently and conspicuously. It is, as Lord

Mackenzie says, that in order to warrant the quashing of a verdict, on the

ground of its being contrary to evidence, we must be clearly satisfied that the jnir

are wrong ; and although it is impossible to say, that wherever there is a conflict

of evidence, the fact of its being the province of the jury to balance that evidence,

should alone be sufficient to render the verdict inviolable ; yet it does require the

requisite alluded to by Lord Mackenzie, before it can be set aside. The quanta*

of evidence must \>u looked to, and preponderance alone might be quite sufficient

to warrant the quashing of a verdict. If by some extraordinary ill luck in tbe

adjustment of their verdict, a palpable error happens to be committed, into whid

you are quite sure, or rather you feel that the odds are fifty to one (but I aWi

not attempt to fix tbe proper ratio,) that no other twelve men would fall*

we may then have recourse to a second jury. But this is not a case of th»:

nature. It is not a case where the evidence on both sides is of the same qnaliir-

It is not one where, as we sometimes see, in a valuation, skilled persons »nc

neighbours come forward and give such contradictory evidence, that you mas'

judge what is the middle term to be taken. The evidence for tbe defenders

is the man of business who saw the deed executed ; the evidence for tbe pursuer

is the medical evidence as to the state of mind previous to and after the date of

the transaction challenged, and those two kinds of evidence point to opposit'

points of the compass—to points totally adverse.

If you had the evidence of the man of business alone, the sanity of tbe testator
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would be unimpeachable; but if you look to the medical evidence for the pur- No. 160.

sner, you find those gentlemen speaking of undoubted and unmistakeable insanity,

of the progressive nature of the disease, of its being constant, without remission, strLhan v. *

or lucid interval. Now, I may say, and in doing so I follow the example of your Monro.

Lordships, and do not go into any details, that I concur with the views taken by

the presiding Judge of the actual preponderance of evidence on the side of the

verdict. The jury are the proper judges of the credit and weight to be attached

to the evidence of the different witnesses ; but I may say that, on the whole, I

have no doubt that the just weight of the evidence is on the side of the pursuers

—at least, to such an extent as not to allow us to interfere with the verdict of

the jury.

The Court refused the motion for a new trial, and found the defenders liable

in expenses.

WoTiiBRspooN and Mack, W.S Jam.«« Burnem, S.S.C.—Agent*.

John Strachan, Pursuer.—Maitland—Forman. No. 161.

George Monro, Defender.—Hutherfurd—Monro.

Expenses—Reparation-—Process.—In an action of damages, laid at £500, for

"illegal, unwarrantable, oppressive, and injurious" conduct, in causing the pur

suer to be apprehended and tried in a police court on a false charge of creating a

disturbance, the defender, denying that the pursuer had a well-founded claim to

any extent, tendered £5 and previous costs, which was refused : the case went to

a jury, who found for the pursuer, with one shilling damages ;—Held that the de

fender was entitled to expenses subsequent to the date of his tender.

Sequel of case reported ante, p. 178 and p. 399. jujy $t \si5.

Damages were laid at £500.

til* • i i i , , Ibt Division.

in the defences, a previous tender was thus narrated and repeated :— j„rj clerk.

" The defender was unwilling to enter into such a litigation as the pre

sent with a party in the position of the pursuer, who is believed not to

be responsible for expenses ; and he accordingly instructed Mr Andrew

Millar, vice-chairman of the Shipping Company, to offer, on his ac

count, to the pursuer, the sum of £5, and the costs incurred up to that

"ate, it being expressly declared that the offer should not be held as any

admission of error or liability on the part of the defender. The pursuer

required the offer to be increased ; but Mr Millar stated in reply, that

the « gum ;s more liberal than, even for peace' sake, I could or would

advise him to make, after all the inquiry, which, under the circumstan

ces, I found it my duty to make. Mr Monro having offered to refer

">e matter to Bailie Gray, or any gentleman you might name, ought,

3 it



994 ' CASES DECIDED IN THE

No. 161. in my opinion, to have spared him these judicial proceedings, as, although, successful, he must gain a loss, and my opinion is, that, as a friend, I

July 5, 184-5. iii /v i it rr-L

str»rhan v. would have recommended the offer to be accepted. 1 he pursuer re-

Monro. jected the offer, most probably in the expectation that the defender's

wish to avoid judicial proceedings of a personal nature, and especially

with one in the position of the pursuer as his opponent, would lead him

to increase it. The defender, however, is not inclined to add to that

offer. He again repeats it ; but under the express declaration, that he

makes that offer from no feeling that the pursuer has a well-founded

claim against him to any extent, but solely in order to put an end to a

litigation which cannot, in any view, be pleasant or profitable."

The jury found for the pursuer, with one shilling damages.

When the pursuer moved to have the verdict applied, with expenses.

a counter motion was made by the defender, that he should be found en

titled to his expenses from the date of the tender.

The pursuer pleaded, that the action was one for the vindication of I.'-

character; that it was so stated in the summons, and so put to the jurj .

and that, in cases of such a kind, a verdict, however small might be the

amount of damages given, carried expenses.1 That in those cases where

expenses had been refused on the ground that a smaller sum had been

given as damages than had already been tendered, the question had been

as to the amount of damages merely, and not one of character.

The defender pleaded, that although in actions for defamation a ver

dict for the pursuer might always carry expenses, however small might

be the damages given, the same rule did not apply to cases like the pre

sent, which was in reality an action of damages for violence to the per

son ; and that as the jury had found a smaller sum to be due as damage*

than had been already tendered to the pursuer, instead of his being en

titled to expenses, he, the defender, had a right to them from the date of

the tender.*

Lord Jeffrey.—I think the case of Anderson v. Marshall was rightly de

cided, and that it is parallel in all points to the present. In all cases of tl*

kind, there may be a statement that it is on account of degradation to cliaracw

that the action is raised ; but an action for assault or violence is different from ok

for defamation, though I do not know any case of violence, when committed on >

party in the upper ranks, which does not resolve into a degradation. The circum

stances of Anderson's case were almost precisely the same as those here, except

that the present case is less favourable to the claim of the pursuer; for here thrre

were no opprobrious expressions made use of towards him, while in Anderson!

case there were such expressions used in addition to the blows. In that race, too.

1 Cowan v. Campbell, Dec. 17, 1833, (12 S. 221 ;) Lane v. Mathiesoii J-»

23, 1841, (ante, Vol. III. p. 434.)

' Anderson v. Marshall, Nov. 24, 1835, (14 S. 54.)
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there was a tender made, which was answered by the statement that the action No. 161,

was not raised for the recovery of money, but in order to clear the pursuer's cha-

i . l u l i i i i a- ,J«lv5, 1846.

meter; and yet though the tender contained no apology, and none was ottered Stractaan v.

either before or at the {rial, the jury having returned a verdict for a less sum than Monro.

was previously tendered, the pursuer was found liable in expenses. I shall not

go into the merits of this case ; for all that it is necessary to know is, that the jury,

having the whole circumstances before them, and seeing the tender made by the

defender, which was founded on by the pursuer's counsel at the trial, refused to

give larger damages than a shilling.

I am very far from saying that in all cases, even of pure defamation, a ver

dict for the pursuer will entitle him to expenses, though it is for a smaller sum

than has already been tendered and refused. The Court will judge of every

such case according to its own circumstances. In the present case, which is not

one of defamation, but of personal violence, for the only degradation or injury to

character was walking to the police-office in charge of a policeman, a tender ha

ving been made and rejected, and the damages the pursuer was found entitled to

by the jury being less than the sum tendered, I think he ought to he refused his

expenses ; and I do not think we can stop there, but must further find the defen

der entitled to his expenses from the date of the tender.

Lord Mackenzie.—I am of the same opinion. I do not think the jury,

looking at all the circumstances of the case, had any serious intention of vindi

cating the pursuer's character. They thought that he had suffered a shilling's

worth of injury, and therefore they gave him a shilling of damages. I think the

pursner would have been better with the £5 tendered to him by the defender,

than with the shilling given to him by the jury. I agree that he must be liable to

the defender in expenses from the date of the tender.

Lord Fullerton—I have some difficulty in this case. It has been said that

all questions of damages arising out of personal violence, may be resolved in sub

stance into questions of character; but here there was no real violence at all ;

for the only injury suffered by the pursuer, was the public exposure of being car

ried along the street by a policeman at mid-day,—than which, I think, nothing

could be more degrading. The injury was very nearly entirely to character, and

the action was put upon that ground. Now I do not think that, in such circum

stances, an apology in the tender was absolutely necessary, for a tender implies an

apology ; but the defender was not entitled to say what necessarily took off from

any apology, either express or implied ; and I cannot conceive any thing more in

sulting than the language which he uses here. The defender says, that he will give

the pursuer £5, not because he considers himself to have been in the wrong, but

because he does not wish to go to trial with a person who cannot pay the expenses

of the suit. It is this circumstance that constitutes the difference between this

case and those which have been referred to. In them the tender was made, on

the admission, implied at any rate, that a wrong had been committed, to induce

<he pursuer to abandon the action ; while here it proceeds on no such ground, but

is coupled with a most offensive reason. It is on this ground that I cannot con

cur in the opinions which have been expressed.

Lord President.—I think it perfectly clear that this case cannot be taken up

sb one of slander or defamation. It is no doubt a degradation to be taken along

the public streets by a policeman ; but I have no conception that it can be viewed
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No. 161. in the same light as a case of slander ; and therefore I do not think that the same

""TT rule can be applied. I think the case of Anderson comes very near to this; and

Aitken v. I cannot say that I am moved by the observations of Lord Follerton as to tho

Galloway, terms of the tender. The defender did not admit he was to blame ; bnt he ten

dered the sum offered for the injury which was said to have been sustained. 1

think, then, we must follow the precedent of the case of Anderson ; and that w»

must find the defender entitled to expenses.

The Court found the defender entitled to expenses subsequent to the data

of his tender.

Maurice Lothiam, S.S.C Gaoacz Monro, S.S.C.—Agents.

No. 162. Patrick Wishart Aitken, Pursuer Penney.

Alexander Galloway, Defender Maitland—Moir.

Bankruptcy—Trustee—Composition Contract.—A composition having beat

accepted by the creditors of a bankrupt, and judicially confirmed, along with ■■

arrangement under which a sum of money was borrowed by the bankrupt on his

heritable property, with consent of the trustee upon the sequestrated estate, it

whose favour a security over said estate had been granted for payment of the

composition in terms of the arrangement, and which sum was placed in his (the

trustee's) hands, for the payment of the composition;—Held, that the trustee wv

bound to administer the estate vested in him, including the loan, for the equal 2'

rateable behoof of all the creditors interested in the composition.

July 8, 1845. Fleming and Wotherspoon, coalmasters, as a company, and Wil-

j "Z Ham Fleming, Gavin Wotherspoon, and Magnus Aitken, the partner*

Lord ivory, thereof, having been sequestrated, Alexander Galloway was appointed

trustee on the sequestrated estate. Gavin Wotherspoon offered a com

position of eight shillings per pound on the debts due by the compuv,

and by himself as a partner of it ; and, in seeurity thereof, offered to

grant a bond and disposition in security over his whole heritable pro

perty in favour of Galloway, as trustee for the creditors. This offer wa

accepted, and a bond and disposition in security accordingly granted by

the bankrupt, in terms of the agreement, to Galloway as trustee. At

the same time it was arranged that the security thus granted should 1 •

made effectual to the extent of £600, by a loan over the property. Thi»

sum was advanced by John Wotherspoon, and an heritable bond vat

granted in his favour by Gavin Wotherspoon, with consent of Galloway

as trustee. The £600 was paid over to the trustee. The offer of compo

sition was judicially confirmed, upon a report by him, in which he narrated

the agreement above mentioned, and expressed his concurrence in it.

The trustee having paid away the whole £600 to the creditors who

N.
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first applied to him for their composition, Patrick Wishart Aitken, a No. 162.

creditor of Fleming and Wotherspoon to the extent of £226, in a debt

constituted by decree, who had claimed in the sequestration, and given Aitken v.

his vote acceding to the composition, and who had received no part of G"llow»y.

the £600, raised action against the trustee to compel him to hold count

and reckoning for that sum, and to pay him the proportion of it effeiring

to his claim against the sequestrated estate.

The trustee maintained in defence, that by the acceptance and appro

val of the composition, the sequestration was brought to an end, and his

duties as trustee terminated ; and that in receiving and distributing the

£600 among the creditors, he acted merely as the cashier or banker of

the bankrupt. He pleaded, 1 . That the £600 having been placed in his

hands for the purpose of paying the composition offered pro (onto, and

having come under no obligation to distribute it rateably or proportion

ally, or in any other way than had been done, he was not liable to the

pursuer's demand. 2. That having accounted for every farthing of the

funds placed in his hands, and applied them to their destined purpose,

and being ready to convey the heritage standing in his person either to

the creditors, or to any person they might appoint, the action was alto

gether groundless.

The Lord Ordinary pronounced the following interlocutor :—" Finds,

in point of fact, 1st, That in respect of the decree of constitution libel

led, it must now be taken as fixed that the pursuer was a just and lawful

creditor of the company of Fleming and Wotherspoon, and of Gavin

Wotherspoon, as one of the individual partners thereof, at the date of the

sequestration of their respective estates, in the sum of £225 : 4 : 2 : 2d,

That, as such creditor, he was and is entitled to the full benefit (what

ever that may have been) accruing under the composition contract

concluded between the bankrupts and their creditors, and afterwards

approved of by the Court •. 3d, That, by the said composition contract,

it was, inter alia, agreed and settled, that the said Gavin Wotherspoon

should ' pay a composition of 8s. per pound upon the amount of the debts

owing by the company of Fleming and Wotherspoon, and by me, as a

partner thereof, at the date of the sequestration :' And further, that as a

security to the creditors for said composition, he should ' grant a secu

rity, to be taken in name of my said trustee, (f. e., of the present defen

der,) for the general behoof, over all my heritable property, with the

usual powers of sale : ' 4th, That the pursuer, who had previously lodged

a claim and affidavit applicable to his said debt, (and between whom and

the defender, as trustee in the sequestration, the value of the annuity

which composed the principal item thereof had been finally adjusted and

fixed, under reservation of all objections competent against the general

'lability of the bankrupts,) was a direct party to the said composition con

tract, and attended and gave his vote in acceptance thereof, (through the

medium of his mandatory duly authorized to that effect,) at the meeting
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No. 162. of creditors held on 21st October 1841 : 5th, That in implement of this

J § 1845 composition contract, the said Gavin Wotherspoon did thereafter, by

Aiiken v. bond and disposition in security, of date 26th February 1842, dispone

» «way. an(j convey < t0 an(j jn favour of the said Alexander Galloway in trust,

as trustee for behoof foresaid, and to his successors as trustees, his whole

heritable subjects, all in real security, and for payment to the said Alex

ander Galloway in trust, as trustee for behoof foresaid, and his succes

sors, as trustees, of the said several compositions on the said estates be

fore mentioned :' 6th, That upon the said deed an instrument of sasine

(bearing date 31st March, and recorded 26th April 1842) was passed in

favour of the defender, therein still designed ' Alexander Galloway,

banker in Airdrie, as trustee for the purposes after specified,'—that is to

say, as ' trustee for the general behoof of the whole creditors interested

in the composition contract above set forth : 7th, That, in the meanwhile,

(but not to the defeasance, in any respect, of the security thus held by

the creditors for payment of the composition through the medium of

the trust constituted, as aforesaid, in the defender's person, as their

trustee—and, on the contrary, in express conformity with, and in order

to the more easy and ready extrication of the same, by pro taato im

pressing the defender with the means of payment,) the defender had en

tered into an arrangement with Gavin Wotherspoon, whereby it was agreed

that the said Gavin Wotherspoon should, through the mediation of a third

party, obtain and pay over to the defender, as trustee foresaid, an advance

of £600 on account of the said composition—the said John Wotherspoon,

on the other hand, receiving, in consideration of said advance, a security

of corresponding amount from the said Gavin Wotherspoon, with the

defender's consent, over the heritable subjects of the said Gavin Wother

spoon, to which the defender had right, as aforesaid, in his character of

trustee for the creditors : 8th, That this transaction was carried through,

and the said security duly completed in, the said John Wotherspoon;

person, with the express consent of the defender, who, on his part, in his

character of trustee for the creditors, received the stipulated advance ot

£600, and, of course, held the same as he would otherwise have held the

heritable subjects themselves, (the said advance having, in truth, comes*

far in place thereof as a surrogalum,) for the behoof of the creditors: ?■

Finally, that in the official report made by the defender, as trustee in the

sequestration, and which accompanied and was mainly the ground of the

application whereon the composition contract was both approved of by

the Sheriff and afterwards confirmed by the Lord Ordinary, the defender

did accordingly set forth the grounds upon which he had concurred in the

above change on the original shape of the composition security, in man

ner following—viz. that as it was 'stipulated that I, as trustee, was to get

the full benefit of this transaction, by receiving the money, I had do

difficulty in concurring in the same : 'Ihe security has accordingly been

executed, and the money paid to me ; and, in implement of the said ofer
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of composition, I have likewise taken security in my own favour, as No. 162.

trustee, over the bankrupt's heritable property, generally for the compo- T r~^=4fi

sition :' ' The security in my favour will be completed by infeftment, as Aitken v.

soon as the discharge is obtained:' Therefore finds, in point of law, i,G,lloway-

That whether the defender is, in the above circumstances, to be regarded

as still continuing to hold his proper character of trustee in the seques

tration, or whether the trust constituted in his person, with special refer

ence to the composition contract, is to be regarded as a superinduced and

separate trust, the defender was equally bound to administer the estate

vested in him, as said is, including the foresaid advance of£600, as coming

pro tanto in room of the heritable subjects, for the equal and rateable

behoof of all the creditors interested in the composition : '2. That more

especially as regards the said advance of £600, he was not entitled so to

apply and exhaust the same, as that certain creditors should receive full

payment of the composition stipulated in their favour, while others should

be left without receiving any payment whatever : 3. That as well by the

claim and affidavit duly lodged by the pursuer, as a creditor, before the

final deliverance approving of the composition, as by the action of con

stitution thereafter instituted at the pursuer's instance, and to which the

defender was duly called as a party, before he had received, and, of course,

before he had paid away, any portion of the said advance of £600, the

defender was fully certiorated of the pursuer's claim as one of the credi

tors: And therefore, 4. That the defender is bound, not only to hold

count and reckoning with the pursuer for the due distribution of the said

sum of £600 sterling among the whole body of the creditors, himself in

cluded, but to make payment to the pursuer of his own rateable share and

proportion thereof, along with the other creditors, according to his and

their respective interests in the composition : With these findings, ap

points the cause to be enrolled, that the proper steps may be taken for

ascertaining the exact amount that may be due to the pursuer, as said is,

and for thereafter pronouncing such further deliverance and decernitures,

in regard to the expenses of process, and otherwise, as may be necessary

to exhaust the cause."

Galloway reclaimed, but

The Cocrt adhered.

Jobn Patimon, S.S.C.—WoTMEBsroos and Mack, W.S—Agent*.
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No. 163. John Murray, Pursuer.—Maitland—N. Campbell.

Jul 8~1845 James Murray and Robert Laidlaw, Defenders.—Rutherfurd—

Murray T. PattisOtl.

Murray.

Mandate—Process.—Circumstances in which (altering the Lord Ordinary1!

interlocutor) additional time was allowed for receiving a mandate from a defender

who was abroad.

Ju'y 8, 1845. John Murray advanced to his son James, then on the eve of emi-

„ ~— grating to America, the sum of £'200, and received from him an acknow-
2d Division. ?,,,.,. . .

Ld. Rnbertson. ledgment of his having received that sum " to account of his patrimony,'

T> and obliging himself to grant a formal discharge to that extent, if re

quired. Before leaving the country, James Murray granted a factory

and commission in favour of his brother Alexander, and Robert Laidlaw,

S.S.C.

John Murray having raised an action against James for repayment of

this sum, Mr Laidlaw gave in defences to the action in the name of

James, and also in his own name and that of Alexander Murray, his co-

factor. Alexander having disclaimed the defence, the Lord Ordinary, in

December 1844, pronounced an interlocutor, rinding that the defence

could not proceed on the authority of one of the joint-factors only, and

sisted process till the first sederunt day in March, to afford an opportunity

for procuring a mandate from James Murray. A further delay was after

wards granted till the third sederunt day in May, under certification, and

no mandate having been then produced, the Lord Ordinary pronounced

decree in absence.

A reclaiming note having been presented for the defenders, it w»

stated that James Murray was in the employment of the American For

Company at Fort Pierre in the United States ; that they had written to

him at Fort Pierre, and that information had been received from the

manager of the Company there, that he was then absent in the course of

his employment, but was expected to return by the end of summer, when

he would receive the letter. In these circumstances it was contended,

that further time should be allowed for receiving the mandate.

The Court0 were of opinion, in the whole circumstances of the

case, that further time should be allowed, and accordingly sisted

process till November.

Wotherspoon and Mack, S.S.C.—Robert Laidlaw, S.S.C.—Agent*.

* Lords Justice-Clerk and Cockburn being absent, Lord Murray was called in
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Baird's Trustees, Pursuers.—Deas. No. 164

Alexander Mitchell, Defender.—Rutherfurd—Handyside.

'rocets—Amendment of Libel.—In a case in which the record was closed, the

rt refused to allow an amendment of the libel to be made, which changed the

nd of action.

July 8, 1845.

Baird'sTruateu

t. Mitchell.

obert Cathcart, W.S., in 1808 feued to Alexander Wight andJ"'y 8, 1846.

iam and Adam Armstrong the coal seams under a part of the lauds of 2„ Division.

n, including those under the Deer Park of Drum. This feu-disposition **'* Wood-

granted under the condition that the Messrs Wight and Armstrongs,

heir heirs and disponees, should pay all damages that might be oc-

ned to the lands, mansion-house, &c, of Drum by the operations in

ing the coal, and this condition was appointed to be engrossed in

infeftment, and in all future transmissions and infeftments of the

under pain of nullity. Messrs Wight and Armstrongs became

npt, and were sequestrated in 1813. This coal was, in 1820, pur-

1 by the late Mr Gilbert Innes of Stow from the trustee on Wight

rmstrong's sequestrated estate, and eventually came by succession

the property of Mr Alexander Mitchell. Certain parts of the

of Drum, and in particular the Deer Park, were also sold by Mr

art, in 1809, to the late Mr Robert Baird of Newbyth, and became

in his trustees. The trustees, in 1833, sold the Deer Park to the

r Wauchope of Edmonstone.

Baird's trustees brought an action of damages against Mr Mitchell,

orietor of the coal seams, setting forth that Messrs Wight and

ongs, by their operations in working the coal, caused great and per-

t damage to the lands, especially to the Deer Park, in which, by

perations, the surface of the ground was much broken and sunk

y places. That, in consequence of the damage caused by these

ans, the park came to be worth only half its value at the time of

rd's purchase, and when sold brought only half what it would

en worth but for the operations in working the coal. That the

jxander Wight, William Armstrong, and Adam Armstrong, their

id assignees, had right to the foresaid coal, only under the real

of the payment of all damages done by them to the lands in which

■ ■ was situated, and could only transmit the said coal to others

ie real burden of such damages, as well those already incurred

as to be incurred by their disponees or successors ; all damages

the said lands, subsequent to the date of the feu-right of the coal

entioned, being real burdens upon the said coal, and the payment

>eing essential conditions of the feu-right thereof, affecting the
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No. 164. said coal, into whose hands soever the same might come. That the said

July 8 1845 Gilbert Innes, by purchasing and possessing the said coal, became liable

Bairu'iTrustees for the said damages sustained by the said deceased Robert Baird," &c.

The summons concluded for payment of a sum as the yearly loss sus

tained for the period between the years 1813 and 183.'3, and for a further

sum as the loss and damage sustained on the sale.

After the record had been closed, the Lord Ordinary issued an inter

locutor, stating that it appeared to him to be doubtful whether the sum

mons was so expressed as to embrace the averments and pleas of the

pursuers on record, and he therefore, before answer, allowed them to

give in an amendment of the libel. The grounds upon which his Lord

ship considered the summons to be defective, will be found stated in his

note.

The following proposed amendment was then given in :—" That some

of the sinkings or sits which thus occurred in the surface of the said

park, and of the other injuries to the ground occasioned by the said coal-

workings, occurred prior to the purchase of the said coal-seams and coal-

heughs by the said Gilbert Innes, which took place in or about February

18*20, and prior to his term of entry thereto, which took place at or about

"Whitsunday 1820 ; but the greater part of the said sinkings or sits, and

of the said injuries to the ground, took place subsequent to the said pur

chase and term of entry, whereby great additional damage was sustained,

the causes of which, although arising from the said previous coal-work

ings, had been latent until after the purchase and term of entry of the

said Gilbert Innes, and the nature and extent of which injuries and

damages could not have been anticipated and ascertained during the

proprietorship of any of the former owners of the coal :"—" That the

damages sustained by the said Robert Baird, and by the pursuers as hi*

trustees, from the said sinkings or sits, and injuries to the said ground,

sustained as aforesaid, and the relative conditions contained in the tea-

rights and conveyances of the said coal-seams and coal-heughs, formed

real burdens thereon ; or otherwise, and at all events, formed inherent

conditions of the said feu-rights and conveyances, and, more particularly.

of the right and title under which the said Gilbert Innes acquired the

said coal-seams and coal-heughs ; and the said Gilbert Innes, and the

defenders, as his representatives, became, in either case, liable for the

whole damages sustained by the pursuers and the said Robert Baird frooi

the sinkings or sits, and injuries before referred to; or otherwise, and at

all events, the said Gilbert Innes and the defenders became so liable for

the said damages, in so far as sustained by sinkings or sits which occurred,

or injuries which happened, or became apparent, after the date of the

purchase of the said coal-seams and coal-heughs by the said Gilbert li

nes, and his term of entry thereto : That the damages sustained, as afore

said, prior to the date of the said term of entry of the said Gilbert Inn«.

amounted in whole to £ , or thereby ; and the damage* aw-
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tained as aforesaid between the dates of the said term of entry of the said No. 164.

Gilbert Innes and the term of Whitsunday 1833, when the pursuers 8~7o4fi

ceased to be proprietors of the said Deer Park, amounted to the further Baird'» Trustees

sum of £ , or thereby, inclusive of the deficiency of price v" Mltc1"11,

obtained by the pursuers on the sale of the said park as after men

tioned."

The defenders declined to allow an amendment of the libel to be re

ceived.

The Lord Ordinary reported the case.*

* " Note.—Upon considering the revised cases for the parties, the Lord Or

dinary has reported the cause without pronouncing any judgment, in consequence

of tbe doubts he entertains, in regard to whether the summons embraces the dif

ferent grounds upon which the pursuers' claim for damages has been rested in the

pleadings.

" As the summons is laid, the Lord Ordinary inclines to think that, strictly, it

is limited to a claim for damages, founded on the ground that, by the terms of the

titles by which the seams of coal under the different lands there mentioned, and

particularly under the park called the Deer Park, were feued out by Robert Cath-

cart to Alexander Wight and William and Adam Armstrong, and their heirs and

disponees—they were disponed under the real burden of all damages that might be

occasioned to the surface of the ground by the working of the coal, and operations

connected therewith, the payment of which was an essential condition of the feu-

right, and affecting the coal, into whose hands sq.evcr the same might pass ; and

that it is in respect of such real burden or condition alone, that liability for the

damages sued for is, by the summons, alleged to have been incurred by the late

Gilbert Innes, the purchaser of the said coal-seams ; and, therefore, by the origi

nal defender, Miss Innes, by whom he was succeeded, and in whose place her re

presentatives, the present defenders, have now been sisted as parties to the action.

The damages sued for are stated in the summons to have arisen from the injuries

done to the surface of the Deer Park, (which became the property of the author

of the pursuers, the late Mr Baird of Newbyth, in 1809,) by the workings and

operations of Messrs Wight and Armstrong, when proprietors of the coal under

that park, and of the adjoining seams ; and pages 5 and 6 of the summons are par

ticularly referred to, as apparently limiting it to the effect which has just been

mentioned. And further, it seems also doubtful whether, by the terms of the

summons on the said pages, the injuries libelled as occasioned to the surface, and

for which reparation in damages is concluded for, are not libelled, not only as ha

ving arisen from coal operations prior to 1813, but as having actually been done

to the surface itself at that date ; so that the damages concluded for are damages

for reparation of the continued loss to which, from that date, the proprietor of the

ground was subjected by the injuries then sustained by ir, and not any damages

that might have been occasioned by injuries subsequently sustained by the ground,

although produced by the coal operations of prior date.

" Entertaining these doubts, and seeing that although the summons might be

of this limited description, the record has been so prepared as to apply to other

grounds of liability by the origfna.1 and present defenders, and to damages arising

from injnry to the surface from coul operations prior to 1813, at what time soever

their effects may have exhibited themselves, tbe Lord Ordinary proposed that the

record should be opened, in order that the summons might be so amended as to

remove the difficulties which its present terms had suggested, after which any

trilling adjustment of the record, or addition to the cases, deemed to be desirable,

might be made. Accordingly the pursuer was allowed, (7th March 1845,) before

answer, to state in a minute the amendment he would propose to make. This
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No. 164. The pursuers contended, that the summons was broad enough to cover

, rTft4>; a" tne averments on the record, and, at all events, if it were not, it wai

Baird'aTrusteeaCompetent to amend it.

v. Mitchell.

was done ; but ultimately the defenders declined to agree to any amendment being

received ; and the Lord Ordinary has therefore considered it most expedient it

once to report the case, holding that be has no power, without the consent of the

defenders, to open the record, and allow the summons to be amended, while he

believes that this has been done by the Court in cases similar to the present,

where, while it may be questionable whether the summons is so worded as to in

clude the whole grounds on which the pursuers really meant to put his claim, the

record is sufficiently broad and explicit in its statements on both sides for tbe trial

of the whole ; so that the cause might, by the amendment of the libel, (should the

Court think it defective, and requiring amendment,) be brought into tbe proper

shape for that purpose at a trifling additional expense.

" Upon the merits of the case, the Lord Ordinary is of opinion, that the damages

to the surface of the ground done by the working of the coal underneath, or oper

ations therewith connected, do not, by the titles, form a real burden on the said

coal, and that the payment thereof is not an essential condition of the feu-right

thereof, affecting the coal in the hands of a singular successor ; and that, there

fore, Mr Innes, the predecessor of the original defender, as the disponee to tbe

coal, did not, on that ground, become liable in reparation of the damage occasioned

by the workings or operations of Messrs Wight and Armstrong, the former pro

prietors of the coal.

" But it is thought, that as the purchaser of, and disponee to, the coal-seams

and whole workings thereof, or in relation thereto, and, as such, taking possession

of the entire subject, Mr Innes, although not responsible for damage or injury done

to the surface prior to his purchase, by the workings or operations of preceding

proprietors of the coal, (tbe claim for reparation of that damage attaching only to

these parties,) did come under a liability for all damage or injury done to tbe sur

face after the date of this purchase and possession, notwithstanding of such damage

being occasioned by coal workings which had taken place at a prior date. This,

it is conceived, was a burden which went along with the right to the coal. Br

becoming the proprietor of the coal, with all its workings and appendages, and

entitled to the whole benefits thereof, it seems to follow that he became respon

sible for all the damage which these workings might cause to the surface of the

ground during the period of his possession, and that it is no answer to say that

the workings from which the damage arose, were of a date antecedent to his ac

quiring the property of the coal. It is enough that the workings were his at tbe

time when they were productive of the injurious effects for reparation of which

liability is maintained to have been incurred. Nor is it apprehended to be a suf

ficient answer, that no part of the coal was worked by Mr Innes, or by the original

defender, and that neither of them availed themselves of any of those workings

to which the injuries suffered by the surface are attributed. Mr Innes, of course,

had and claimed the right at any time he pleased, to resume the working of tbe

coal, and to take advantage, in doing so, of the whole previous operations of

Messrs Wight and Armstrong. This right descended to the original and present

defenders, along with the right to the coal. In this state of matters, it is sup

posed to be immaterial, in the question of liability, whether the right which thus

appertained to Mr Innes, has been exercised, or not. If the workings which pre

ceded Mr Innes's purchase, and all their consequences, although not produced till

after he was in possession, as purchaser of the coal, could only raise a responsi

bility against those whose operations they were, then the damages now referred

to could not have been recovered from Mr Innes, and cannot therefore be reco

vered from the defenders. But if that be not a conclusive answer, and if, in any

view, when the injury to the surface is not done till after the purchase, but is
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Lord Moncreiff.—I think the summons lays the whole matter on the real No. 164.

burden, and that the proposed amendment completely changes the ground of 7~T0.

■ i • • r I • i • I 1 J 1 July O, Jp+.j.

action. A party who brings an action of this sort—a penal action—should know B»ird'iTru«te«

bis ground of action before raising his summons. If we were to open up this v. Mitchell,

record, it would just be allowing a new action to be begun, after the whole case

had been prepared. Even though the record had not been closed, I should have

doubted the expediency of allowing the ground of action to be changed. It is im

possible to read the amendment without seeing that it has this effect.

Lord Murray.*—I concur. I think that the amendment changes the ground

of action.

Lord Medwyn.—I had held a different opinion ; but perhaps the course your

Lordships have taken is the safest. I concur in thinking that the summons as

laid founds only on the real burden ; hut, notwithstanding, I think the amendment

might have been made, and the case tried at a comparatively small expense, as

sufficient pleas are on record, and both parties proceed on the ground that the

question is fairly raised.

The Court accordingly refused to allow the amendment to be made.

Alexander Smith, W.S.—Hat and Phinglx, W.S Agents.

then caused by prior workings (and by them exclusively, being in no way attri

butable to any subsequent workings), the damage so sustained could have been

recovered from Mr Innes, it does not appear that his liability could depend upon

his choosing or not to avail himself of these prior workings. The claim of the

pursuer would seem to stand upon a different principle, and which renders it of

no importance to its validity, whether Mr Innes or his representatives, used, or

did not use, the workings which, ex hypothesi, were the sole cause of the injuries

for the loss sustained by which the claim is made, and which it was his privilege

to exercise or not at his pleasure.

The Lord Ordinary has only to add, that while he has thus intimated the view

which he is at present inclined to take of the merits of the case, apart from the

question of real burden, it is to be observed that the revised case for the defenders

contains no argument upon the point alluded to, and he has therefore not had the

benefit of that fuller discussion which it will no doubt undergo, if the Court shall

hold it to be embraced by the summons, or, if not, shall allow the summons to be

amended in order to correct the defect.

* Called in, in the absence of Lords Justice-Clerk and Cockburn.
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No. 165. The Rev. Alexander Maxtone and Others, Petitioners—Inglit.

July 9 1845 William Muir and Others, Respondents Monro.

-Maxtone v._

Muir. Judicial Factor—Partnership.—Circumstances in which the Court refused lh«

petition of a minority of the shareholders of a subsisting solvent company, incor

porated by Act of Parliament, for the appointment of a judicial factor to supersede

the directors of the company, and wind up its affairs.

July 9, 1845. In the year 1822, a joint-stock company was formed for the purpose of

1st Division. can7'ng goods and passengers between Leith and the ports of Australia,

N. under the name of the Australian Company. It was afterwards incorpo

rated by the Act 5 Geo. IV. c. 71, and carried on business till the year

1830, when it was resolved, at a general meeting of the shareholders,

that the business should be given up, and the most speedy measures taken

for winding up the whole concerns of the company, in terms of the con

tract of copartnery. Accordingly, the directors ceased to carry on any

active trade—sold the vessels belonging to the company—and confined

themselves to the winding up of its affairs. From the commencement of

the company, it had carried on the business of commission and delcredat

agency, but, in the year 1836, an action was raised by certain of tie

shareholders against the then manager and directors, on the allegation

that this business was unwarranted by the contract, and concluding for

payment of the sums which had been advanced by the pursuers on tlieir

shares, and applied by the defenders to the traffic objected to.

It was found by an interlocutor of the Court, of the 17th January 1839,

that this business was not warranted by the contract of copartnery; and

the case having been remitted to the Lord Ordinary for further proce

dure, he pronounced various orders upon the manager and directors to

lodge a state of their accounts. A partial state was in consequence lodged

in 1841, but its accuracy having been disputed, a remit was made to an

accountant, who reported that, by carrying on the commission business,

a large loss had been incurred. A portion of the company's funds, it

appeared, was applied in payment of the expenses incurred by the de

fenders in defending the action ; and, after its institution, various calls

were made by them, as directors of the company, upon the pursuers and

the other shareholders, to account of the original subscribed stock, tie

last call being for five per cent upon it.

In these circumstances, a correspondence took place between the agent

for the pursuers and the agent and secretary of the defenders, in which

the former complained of the delay that had taken place in settling the

affairs of the company, and getting it dissolved—of the continued calls

that had been made, while it was alleged that the property still belonging

'lie company was sufficient to meet all its debts—and of the applica-
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tion of the funds to the payment of the law expenses incurred by the di- No. 165.

rectors individually. He called upon the directors to take immediate lg45

measures for realizing the funds, and winding up the affairs of the com- Maitone v.

pany, and to produce a state or balance-sheet showing the application of Ulr"

the calls ; and asked the concurrence of the defenders, who held about

half of the stock, to the dissolution of the company, intimating, if that

concurrence was refused, an application would be made to the Court for

the appointment of a judicial factor. The agent for the defenders ulti

mately produced a balance-sheet of the affairs, as at 31st October 1844,

but refused to accede to the other demands of the pursuers.

A petition was then presented by the Rev. Alexander Maxtone and

certain of the other pursuers, who hold less than a tenth of the stock of

the company, against William Muir the manager, and certain other par

ties, "directors or shareholders, now or formerly," or the representatives

of former directors or shareholders of the company, " and the acting

office-bearers thereof;" but neither the present directors nor the existing

partners were called by name.

The petition narrated the facts above set forth, and stated that the liti

gation already mentioned had been kept up for nine years by the gross

delay of the respondents, without any perceptible progress in winding up

the company affairs. It also stated, that from the state of the assets of

the company, and the value of the property still belonging to it in Aus

tralia, there was no necessity for the last call which had been made upon

the shareholders. The petition contained no allegation of the insolvency

either of the directors or the majority of the partners ; but its prayer was

for the appointment of Mr Donald Lindsay as a judicial factor on the

estate and effects of the company, with power to recover and realize

them, and to sell the heritable property ; and to wind up the affairs of the

company, and divide the free proceeds among the parties legally entitled

to the same, according to their respective interests.

Answers were lodged for Muir and the other parties called, in which

they pleaded ;—

1. That all parties were not called; neither the present directors nor

the existing partners of the company had been called by name—the only

persons named being the present manager, and the parties who had been

riirectors in or prior to the year 1830, and who were defenders in the

action mentioned, and their representatives ; while the statutory privilege

of suing, and being sued, in name of the manager, did not apply to such

a case, which was a question between the partners themselves.

2. That the petition was incompetent under the Act of Sederunt, 13th

February 1730, inasmuch as, though in form an application for the ap

pointment of a judicial factor, it was in substance an attempt to turn a

l>udy of statutory directors out of the management of a subsisting and

solvent company, by a minority of the shareholders.

3. That even were the application competent, there were no grounds
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Muir,

No. 165. of justice or expediency upon which it could be granted. That, in the

p~i845 circumstances of the case, there had been no undue delay in winding up

Maxtone v. the company estate, as its transactions had been large and complicated;

and that, from the actual state of the funds and liabilities of the company,

the calls which had been made were necessary for settling its affairs.

Lord President.—I have no difficulty in this case. We cannot interfere ia

the way asked in the petition, and, upon an allegation by a minority of the share

holders of misconduct on the part of the directors of a company incorporated tj

Act of Parliament, proceed to appoint a judicial factor. There is no precedent to

be found for such a proceeding ; and I doubt whether, in any case, we could snper-

sede a company, and appoint a judicial factor on its estate, on a mere allegation of

mismanagement made by a minority of the partners. If, as stated by tbe peti

tioners, improper calls hare been made upon them recently, they have an obnois

remedy by means of suspension. I hold the petition to be utterly incompetent.

Lord Mackenzie.—I am of the same opinion. I do not know, hoverer,

whether, in some cases, we might not be compelled to interfere, for the purpw

of getting the affairs of a company wound up, at the instance of a minority of the

partners ; but then tbe application would require to be in a less summary way.

Lord Fullerton.—I concur. It would be a very strong thing at once to

divest the statutory managers, and place the affairs of the company in the binds

of a judicial factor. If a company had been substantially dissolved, and an appli

cation were made by certain members of it to have its affairs wound np, tbei

might have some case ; but then they would require to call all the other members

of the company. But the application is not made in that form here; and the,

company is still subsisting. Then, what would be the use of appointing a judical

factor ? There is nothing here to wind up ; there is nothing to do but to ascer

tain the liability of these shareholders in proportion with the others.

Lord Jeffrey I have the same opinion. This is an extravagant applica

tion, and it would form a most perilous precedent to grant it. The company l-

solvent. The calls are made upon the subscribed capital, which forms part of is

assets, and if there is any objection to these, it may be discussed in a suspension

The question is, whether, when the company is undoubtedly solvent, and id

affairs all settled except the adjusting of the accounts, we are to go on the alleev

tion of certain discontented persons of malversation on the part of the director*

and place it in the hands of a judicial factor? I don't think that we should*

warranted in doing so.

The Court accordingly refused tbe petition, and found the petitioners

liable in expenses.

David jMitchf.ix, S.S.C.—Wit. Alexander, W.S.—Agent*.
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Htgh Mtjir, Pursuer.—Logan. j^0 jgg

Martha Hood or Chambers, Defender.—James Donaldson.

July 10, 1845.

Muir v. Hood.

Process—Citation—In an action against a widow the summons and citation

silted her maiden name to be " Martha Reid,'' whereas it was " Martha Hood."

she was otherwise correctly designed by her residence, and the name and desig-

lation of her deceased husband. A preliminary defence founded upon the error

epelled.

High Mtjir raised action against Mrs Chambers for payment ofjuiy io, 1845.

loney. In the summons, and in the citation following upon it, the de- , "—

?nder was designed as " Mrs Martha Reid or Chambers, residing in Ld. Robertson.

)unoon, relict of the deceased James Chambers, vintner in Glasgow." N-

Mrs Chambers pleaded, as a preliminary defence, that, being designed

i the summons and cited as Martha Reid, while her name was Martha

food, the action ought to be dismissed with expenses.

The accuracy of the rest of the designation was not disputed.

The Lord Ordinary sustained this defence, and dismissed the action,

ith modified expenses.

The pursuer reclaimed, and pleaded ;—

That the error was only in the maiden name of the defender ; that it

is unnecessary, in the citation of a wife or widow, to give her maiden

me in full, and that an error in what was mere surplusage could not

fatal ; that there was no doubt as to the identity of the defender, as

e was correctly designed by the name and designation of her deceased

isband, and her place of residence.1

The defender pleaded ;—

That it was not a sufficient answer to an objection to an erroneous cha

in, that there was no real doubt as to the identity of the person meant.

hat though it might be surplusage to give the maiden name of a

idow in a citation, yet where given it must be correct.4

The Court, after consulting with the Judges of the Second Divi

sion, being unanimously of opinion, that as, notwithstanding the

error, constat de persona, the objection was not good, altered

the interlocutor of the Lord Ordinary, and remitted to his Lord-

' Brown's Synopsis, voce Falsa Demons t ratio ; Scottish Union Insurance Com-

iny, March 8, 1836, (14 D. 667;) Hagart v. Robertson, Dec. 20, 1834, (13

i34.)

5 Dalgleish v. Hamilton, July 6, 1753, (M. 4163;) Dickson v, Gibson, Feb.

3, 1745, (M. 8859 ;) Guthrie v. Munro, Feb. 27, 1833, (11 S. 465.)

3s
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No. 166. ship to proceed with the cause, reserving all questions of ex-

July l"o7l845. Pen8e8'

Hem" v.

Menzies.

John Lf.isiiman, W S.—M'Millan and Chant, W.S.—Ageuu.

No. 167. John Belshes Home and Mandatory, Pursuers.—Rutherford—

A. Wood.

Captain William Menzies, Defender.— Sol.-Gen. Anderson—Mort-

Macfarlane.

Trust—Process—Jury-Trial—Issues—Bill of Exceptions.—Testaments;

trustees, who, by the trust-deed, were specially exempted from liability for ike

insolvency of factors, or for omissions, and declared liable each only for hit ore

actual intromissions, were called to account by a beneficiary for a loss arising fron

the bankruptcy of a factor, whom they had allowed to retain, without security. i

large sum uplifted by him on the part of the trust. An issue was sent to trial

whether the trustees had allowed the sum to pass into and remain in the factx*

hands " wrongfully, and in contravention of their duty as trustees ;" and the Jodf*

directed the jury, that they were liable only if proved to have been guilty of

" gross and culpable negligence :"—An exception against this direction disallourl

Question, Whether the ground on which an exception is taken must be stated i

the trial, and appear on the face of the bill ?

July 10, 1845. Mrs Catherine Home died in 1827, leaving a trust-disposition aid

1st Division, settlement in favour of Captain William Menzies, Alexander Robertson,

Ld. President, W.S., and Messrs James and David Home, who all, except the last, ae-

Jury Clerk, cepted as trustees. The trust-deed contained the following clause:—

" And for their (the trustees) further encouragement to accept of tts

trust, I hereby authorize my said trustees to appoint factors, one or more,

under them, with such salaries or upon such terms as they shall thin*

proper ; and I hereby declare, that the said trustees shall not be ln#

for omissions or diligence of any kind, nor for the insolvency of facta*

or others whom they may have occasion to employ, for uplifting any sac

of money or disposing of any of my effects, nor on account of the insol

vency of any persons who may be indebted to the trust-estate, or to whon

they may lend out any sums of money for answering the ends and pur

poses of this trust; nor shall they be answerable for the intromission* ■-'■

one another, but each of them allenarly for his own actual intromission*

in virtue hereof, as these may be instructed scripto veljuramento."

In 1829, the trustees raised a multiplepoinding for distribution of tlx

trust-property, condescending on the sum of £4375, contained in an he

ritable bond due to the trust-estate by James Home, with interest, as tl*

fund in medio. In March 1833, the trustees sold and assigned this bond

for the full amount, and out of the price paid £3000 to certain preferable
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claimants. The balance was allowed to remain unsecured in the hands of No. 167.

Mr Robertson, W.S., (one of the trustees,) who, as factor for the trust, ~^~ibak

had received the whole amount from the assignee. Home ».

Soon thereafter, Robertson's circumstances became embarrassed, and, Menzie*-

in February 1834, he was sequestrated, being then indebted to the trust

to the amount of £2890.

The multiplepoinding, which had fallen asleep, was wakened at the

instance of Captain John Belshes Home, a beneficiary under the trust,

and a claimant in the multiplepoinding, who, in 1843, gave in a minute,

craving an order upon the trustees, conjunctly and severally, to make in

terim payment to him of £600, with interest from December 1826, and

to consign the sum of £775, with interest from the same period, as the

balance of the fund in medio.

Captain Menzies, who was now the only solvent trustee, stated, that

none of the trust-funds were in his hands, or recoverable by him, and

pleaded, with reference to the express terms of the trust-deed, that he

was not liable for the loss arising from the bankruptcy of Robertson.

The cause was tried before the Lord President and a jury, at the sit

tings in March last, upon the following issue :—

" It being admitted that James Home, some time of Linhouse, now re

siding in London, and the said William Menzies and Alexander Robertson,

W.S., accepted and acted as trustees of the late Mrs Catherine Home,-

tridow of the deceased James Home of Linhouse : It being also admitted

that the pursuer, Captain John Belshes Home, is a beneficiary under the

trust of the said Mrs Home,

" Whether, on or about the 2d day of March 1833, the defender wrong

fully, and in contravention of his duty as trustee, allowed the sum of

£4375, or thereby, being part of the trust-estate, to pass into, and there

after remain in the hands of the said Alexander Robertson, without taking

any security therefor, to the loss, injury, and damage of the trust?

" Damages laid at £1275, with interest thereon."

The pursuer examined three witnesses, who deponed to their own

knowledge of Robertson's embarrassed state or insolvency in 1833, but

could not speak of the general repute as to his solvency during that

year.

The Lord President directed the jury in point of law,—That the defender

and his co-trustees were liable, if they acted in a grossly negligent and culpable

manner ; but that, in order to subject them, it was incumbent on the pursuer to

prove that they were guilty of gross and culpable negligence.

The counsel for the pursuer excepted to this direction. The jury re

turned a verdict for the defender.
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No. 107. On discussing the bill of exceptions, the pursuer pleaded,—That by

July 10 1845 tne direction of the Judge, though the law laid down in it might, ab-

Home v. stractly considered, be correct, the issue was misconstrued and changed.

or rather withdrawn from the jury, and another substituted in its place;

because, while the issue was, " whether the defender wrongfully, and in

contravention of his duty," allowed the money to remain in Robertson's

hands, the jury were directed to find for the defender, unless it was

proved that he had been " guilty of gross and culpable negligence."

The defender pleaded,—1. That the exception did not bear to have

been taken on the ground of the misconstruction of the issue, or its hiring

been withdrawn from the jury, which was necessary to entitle the pursuer

to plead such an objection to the charge. 2. That the law laid down,

being sound in itself, was properly applied under the issue; because,

under the protecting clause in the trust-deed, gross negligence was neces

sary to constitute "wrongful" conduct; and the jury required to be

directed what degree of diligence was, in point of law, prestable by the

trustees in the circumstances of the case ; and that if no direction had

been given as to the degree of diligence prestable by them, and a verdict

had been returned for the pursuer, the defender would have had a good

ground of exception.

Lord Jeffrey I never had any difficulty in this case, for I think the lit

laid down by your Lordship was incontestably right. The issue sent to tk«

jury was intended to try the particular case, of which the protecting clause in tin

deed formed a prominent and essential feature ; and if the law applicable to i»

case was not excluded by the terms of the issue, the presiding judge was entitirc

to state that law to the jury. The issue here was in general terms, and require

some direction by the judge as to the law applicable to the evidence. There vt

many cases of this kind ; as, for instance, the general issue in a reduction, whetix-'

a deed is the deed of the party by whom it hears to be executed. Under soci

an issue the deed may be challenged on a great many different grounds; bat the*

can be no question as to the meaning of the issue until evidence has been led.tr^

it is seen what the challenger is to found upon : the question then arises, wbettr

the evidence comes up to and substantiates his ground of reduction ; and it a

then, and not till then, that the judge can state to the jury the law applicable tc

the facts of the case, as they have been established by the evidence.

What is the issue here? It is, Whether the defender acted «* wrongfully aadi»

contravention of his duty as a trustee ?" Does the pursuer mean to say that a proo.'

of any thing that might be considered in the slightest degree wrong—of tbe

smallest neglect or omission—was what the issue was intended to apply to, tai

would have entitled the jury to return a verdict against the defender ? It is im

possible to maintain, that, under such an issue, the judge was not to tell the jury

how far wrong the trustee required to go—what kind and extent of wrong it •*

necessary he should have committed to render him personally liable. It was th<

duty of the judge to state the quantum of wrong necessary in law, in the circnnr

stances of the case, to render the trustees liable,—the general word wrongful beiaj
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in the issue, the legal quantum of wrong necessarily required to be defined by the JJo. 167.

judge, in order to guide the jury.

With regard to the first objection to the bill of exceptions, I think that it ought H'^ '

to have been stated at the trial, that the ground on which the except ion was taken Menzisi.

was, that the direction of the judge was a misconstruction or change of the issue,

ind that this should have appeared upon the face of the bill.

Lord Mackenzie.—I concur, on the same grounds. The issue was undoubt

edly intended just to try the question, whether, in the circumstances of the case,

be trustees had been guilty of such a contravention of their duty as to render

hem liable in damages to the pursuer. It might indeed have been more specific,

nt that might perhaps have been difficult, and was not necessary. The question

as, whether there had been such a contravention by the defender of his duty as

"ustee, as subjected him in damages ; that 1 think was the meaning of the issue,

nd if go, the direction of the judge was absolutely necessary. The objection to

iat direction would go very far—it would just go to this, that if there was proof

f any contravention of duty at all—of any wrong, however slight, the jury must

? bound to find damages due. But it is qui e impossible to bold that. Any

■ nt ra vent ion would apply to, and include even an innocent error, for that is " a

rong." Suppose an error made in a calculation, though by the best accountant

Edinburgh, who had been employed by the trustees, that would have been " a

rong," just because it was an error; but would the pursuer have been entitled to-

mages in such a case ?

As to the question, whether the exception can be looked at now, as the ground

i which it was taken was not stated at the trial, I have considerable doubts; it

not necessary to determine it, but I am rather inclined to think, that it should

ve been 6tated at the time that the objection to the Judge's direction was

unded upon his supposed misconstruction of the issue.

Lord Fullerton.—I am of the same opinion. There is no objection made

the law itself laid down by the Judge to the jury ; but it is said that that law

I not arise under and apply to the issue. But the issue was a general one ; and

-relore it was quite right and necessary for the Judge to state what were the

rticular facts which, in law, came up to the general description of wrong which

» issue contained. Looking to the words of the issue, I think there can be no

ubt that it was intended to be a general one ; and that the word " wrongful"

>&t be considered as meaning not every error or wrong, but that degree of wrong

lich must be necessary to warrant a conclusion for damages. That being the

-e, the direction was not only called for, but necessary.

Lord President.—I should have been astonished if your Lordships had come

any other result, and held that the direction which I gave to the jury was er-

teous in the circumstances of the case.

The grounds of an exception to the charge of a Judge, should be stated at the

,e when it is taken ; but here, there was not a word said at trial of the ground

exception being the supposed misconstruction of the issue ; nor does it now

,ear upon the bill.

The Court disallowed the exception.

D. M. and H. Black, W.S J. A. Camfbbll, W.S Agents.
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No. 168.

July 10, 1845.

2d Division.

Lord Cuning-

bame.

B.

Murdoch v.

Munro.

Ranking and

Sale of

Kennoway.

Caddell v.

Caddell's

Trustees.

John Murdoch, Advocator and Defender.—Dundas.

Chirsty Monro, Respondent and Pursuer.—Pattison.

Bastard—Proof—Semiplena Probatio.—This was an action of filiatiw,

in which the pursuer was held to have established a semiplena probatio.

The pursuer's evidence consisted principally of the testimony of bet

mother and sister, which was held to be corroborated by certain discre

pancies in the account given by the defender in the declaration emitted

by him.

Robert Laidlaw, S.S.C.— John Huntu, W.S.—Agent.

No. 169.

July 10, 1845.

2d Division.

Lord Ivory.

Ranking and Sale of Kennoway Penney.

Process—Ranking and Sale.—In a ranking and sale, where proof W

been led of the value of a property, and thereafter, pending the rankin:-

a number of years had elapsed, during which the property had bees

changed in its character, the Court allowed additional proof.

Agents

No. 170. John Caddell, Petitioner.—Dunlop.

William Caddell's Trustees, Respondents.—Marshall.

Entail—Assignation.—An heir of entail in possession obtained an act of P*'-

liament, authorizing him to apply to the Court to have an account taken of '■'-'

debts owing by the entailer at the time of his death, and to have as much of tw

estate sold as would be sufficient to discharge them, and he accordingly present-

a petition to the Court with this view ; this petition he did not insist in daring it*

years that followed, and in the mean time paid off a number of the entailer's debts. «

some cases taking assignations to them, and in others merely taking a simple dis

charge. In a question between this party's trustees, after bis death, and the suc

ceeding heir of entail,—held that the trustees were entitled to claim out of tb<

entailed estate those debts which had been paid without assignations having brei

taken to them, as well as those where this had been done.

July 11.J845. The late Jolm Caddellj jn 1801> entai[ed the estate 0f Tranent.

2d Division. There were at that time debts affecting the entailed estate, contracted

Ld. Robertson.

R.
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by the entailer. He was succeeded in the estate by William Caddell, No. 170.

who, in the year 1817, obtained an act of Parliament, granting liberty to , 7T ^a45

him, or failing him, to the heir of entail for the time being, to apply by Caddell ▼.

summary petition to the Court, which was thereby authorized and re- C»ddeH's

quired " to enquire into and take an account of the debts of the said

John Cadell, deceased, which were owing at the time of his death, and

of the provisions and annuities left by him which affect or might be

made to affect the said estate, and how much of the said debts and pro-

visioos are remaining unsatisfied ; and having fixed and ascertained the

extent and amount of such debts, provisions, and annuities, still remain

ing due, with the interest due thereupon, by interlocutors or judgments,

to order such parts and portions of the said estate and barony of Tranent

and others," &c, to be sold, as should be deemed sufficient for payment

of the said debts, provisions, and annuities, specified in a schedule (B)

annexed to the act, and of such other debts as should appear to the

Court to have been owing by the said John Caddell.

Upon obtaining tins act, William Caddell presented a petition to the

Court, praying them to take an account of the debts due by John Cad

dell at the time of his death, and to authorize a sale of parts of the estate

for payment of them.

This petition was not moved in for a number of years, and William

Caddell in the mean time paid off many of the debts due by the entailer.

To a number of these debts so paid by him Mr Caddell took assigna

tions ; in the case of others, he took a discharge, with an obligation to

grant an assignation when required ; and in the case of a number of other

debts, merely a simple discharge was taken without any such obligation.

The petition was again moved in before Mr Caddell's death.

William Caddell was, upon his decease, succeeded in the entailed

estate by John Caddell, advocate. He had previously conveyed his

property to trustees.

William Caddell's trustees claimed to rank against the entailed estate,

in the depending process under the Act, for the whole debts which had

been paid off by him.

John Caddell, the heir of entail, objected to those debts which had

been paid upon a simple discharge being stated against the entailed

estate, contending that these debts were not intended by William Cad

dell to be kept up against the entailed estate, as, contrary to his usual

practice of taking an assignation when it was meant that this should be

the case, the debts in question had been absolutely discharged and extin

guished.*

1 Reference was made to an unreported case of Dundas v. Dundas, February

1840.
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No. 170. The Lord Ordinary reported the case.*

July 11, 1845.

Caddell v.

CaddeM'g

Trustees.

Lord Justice-Clerk.—I have formed a different opinion from the Lord

Ordinary. This Act of Parliament authorizes any heir of entail to apply to the

Court to ascertain the amount of debts owing at the death of John Caddell. Im

mediately after the Act is passed, William Caddell presents an application to the

Court for this purpose. It is true that this petition lies over for a length of time-

it was probably his object, if possible, to have avoided selling—but it was again

moved in during his lifetime. After the date of the petition, he pays off a num-

ber of John Caddell's debts. It is not necessary under the Act of Parliament ttat

he should put himself in the right of the creditors ; all that it is necessary for him

to show is, that the debt paid was a debt of John's. It is true, that as to the

debts in question he did not take an assignation when he paid them ; bat still be

has done all that is necessary to make the estate answerable. It cannot be heU

that he meant to make a present of these debts to the heirs of entail, when Ira

petition was in Court. These debts are beyond all question debts of John Csi-

dell. The case of Dundas, supposing it to be an authoritative decision, is sat

applicable to the present case.

Lord Moncreiff.—I am of the same opinion. I do not 6ee that the rase of

Dundas has any application. In that case there was not then the Act of Pari*

ment, nor had a petition been then presented. Suppose William Caddell htd

• « Note.—By the Act in question the Court is, inter alia, directed to enqoiK

into ' and take an account of the debts of the said John Caddell, deceased, which

were owing at the time of his death, and of the provisions and annuities left ty

him which affect, or might be made to affect, the said estate, and how much oi

the said debts and provisions are remaining unsatisfied.' The schedule of debs

does not supersede the necessity of the enquiry here appointed to be made; bat,rf

the contrary, when the sale is to be authorized, it is to be of such portions of bd

' as shall by the said Judges be deemed sufficient for payment of the said dele.

provisions, and annuities still remaining due as aforesaid, as in the said schedn^

marked (B), to this Act annexed, more particularly stated, and of such other del*

as shall appear to the said Court to have been owing by the said John Caddell. ■'-

ceased.'

" In so far as William Caddell paid debts of the entailer and took assignation

it is admitted that these debts have been effectually kept up, and must according'.'

be cognosced. Having this in view, the Lord Ordinary is of opinion :—

" 1st, As to the class of debts where an obligation to assign was taken, and the

purpose of keeping up the debts indicated, that these also form a good claim again*

the estate. He understands the amount to be £635 : 2 : 4.

" 2d, With respect to the debts in the schedule, amounting to £1590: 19: 5.

and those not in the schedule, amounting to £90 : 10 : 6, which have been abso

lutely discharged, the Lord Ordinary thinks that in no sense can these be descriM

an debts remaining unsatisfied, and which could be made to affect the estate; mi

that Mr William Caddell, who paid them without taking an assignation, or an

obligation to assign, contrary to his practice in other instances, thereby indicate*-'

his intention of not keeping up these debts, and consequently that they cannot

form a charge against the entailed estate. The case of Dnndas in 1539 aeemi

decisive on this head.

" The Lord Ordinary thought it proper to report the views he entertains on tie

subject for the consideration of the Court."
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Tru»tre».

taken no assignations at all, would the Act of Parliament in that case have gone No. 171.

for nothing.

Lord Ivory.*—I am clearly of the same opinion. The only difficulty is caused Waddel' v

by William Caddell having taken assignations in some cases; hut the measure of Waddel'a

his right must he taken as at the date of the petition. If he has paid pendente

lite, he must he held to have paid in furtherance of the objects of the petition, and

in the view of the sale.

The Court accordingly held that William Caddell's trustees were entitled

to be ranked for the debts paid off, without assignations having been taken

to them, as well as for the others.

J. and W. R. Kirmack, W.S.—Dai.mahoy and Wood, W.S A»*ott.

Miss Ann Waddel and Others, Pursuers.—Rutherfurd—Maitland— No. 172.

Buchanan—Moncreiff.

Right Hon. Charles Hope and Others, and Waddel's Trustees

and Others, Defenders.—Sol.- Gen. Anderson— Whigham—Boyle.

Process—Jury-TriaL—In the reduction of a codicil, on the ground that the

testator was of unsound mind,—Verdict of jury set aside as against evidence, and

new trial granted.

Sequel of case reported May 13-16, 1845, (ante, p. 605 ;) and 29th July 12, 1845.

June 1844, (ante, Vol. VI. p. 1230;) and also 2d December 1843, (same 2d division

Vol. p. 1 60. J Ld. Mnnrrfiff.

For a statement of this case, reference is made to the former reports. u'y BUl*"

The issue, " Whether the deed, No. 452 of process, sought to be re

duced, and bearing to be dated 3d January 1835, is not the deed of the

said deceased William Waddel ?" was tried before Lord Moncreiff and

a jury at Edinburgh, upon the 13th, 14th, 15th, and 16th of May 1845,

when a verdict was returned for the pursuers.

Whigham, for the defenders, moved for a rule to show cause why the

verdict should not be set aside as against evidence.

The rule having been granted,

Rutherfurd, in support of the verdict, contended, on the authority of

Swaine v. Hall, (3 Wilson's Reports, p. 45 ;) Ashley v. Ashley, (2

Strange, 1142;) Carstairs v. Belcher, (5 Maule and Selwyn, 192;) and

* His Lordship was called in, in absence of Lords Medwyn and Cockburn.
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172. Belcher, (10 Bingham, 408,) that there must be a moral certainty

that the jury have arrived at a "diametrically wrong conclusion," before

the Court are entitled to upset a verdict as contrary to evidence : that,

according to the decisions of our own Courts, the verdict must, as in

Baillie, (1 Mur. 341,) be in the face of evidence;— as in Maxwell,

(15 S. & D. 878,) there must be not a mere disapproval of the verdict

on the part of the Court; and as in Thorburn, (16 S. & D. 1113, and

Robertson, 1239,) the verdict must be flagrantly against evidence. The

authority of the cases of Mackenzie, (ante, Vol. I. 487,) Berry, (19th

February 1839, ibid. 535,) and M'Lelland, (ante, Vol. IV. 646,) were

also cited to the same effect.

The Solicitor- General, for the defenders, replied ;—As to the rule of

law in granting new trials, it was sufficient to show that the verdict was

manifestly against evidence. It was not enough that the Court were in

clined to take a view of the evidence different from that taken by the

jury; but if it could be shown that the case was one of impression, and

not of evidence, that was enough to entitle a party to have the verdict

set aside. The English cases quoted did not bear much on the present.

They were all of a different description. One related to a promissory-

note—another to a charge by a banking-house—a third to a deed granted

in fraud of creditors—cases in which a court would be more unwilling to

disturb the verdict of a jury than in one like the present. The last two

were tried by special juries of merchants. The general rule was laid

down by the Lord Chief Commissioner, in his Treatise, p. 179, where

his Lordship quoted the case of Bright. Great regard must always be

paid to the opinion of the presiding Judge, who had as good an opportu

nity of judging of the evidence as the jury, and greater skill. Here was

a mixed question of law and fact, and the Judge was peculiarly well qua

lified to express an opinion upon such a case. It was contended by the

pursuers, that greater deference was to be paid to the verdict, because it

was against the expressed opinion of the Judge. The reverse was the

true doctrine, and the verdict ought to be more unfavourably regarded ;

and this verdict was a perverse verdict.

The case was of this date advised.

Lord Medwyn.—The point which the jury had to try under the issue in thia

case was, " Whether the codicil, bearing to be dated 3d January 1835, is not the

deed of William Waddel ;" and it is alleged not to be his deed, solely on the ground

of insanity. There is no other ground of challenge. Now, it is not said, and there

is no appearance that Waddel had been afflicted with this calamity at any previous

period of his life ; he was manager of a great concern, requiring constant attend

ance and superintendence, and till the beginning of the year 1836 there is not «a

allegation even of his insanity ; and though he may have been of a violent, and

irritable, and suspicious temper, perhi<ps increasing with years upon him, and

hypochondriac about his health, there is no legal proof of insanity which »ould
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disqualify him from making a settlement of his affairs, unless undue influence were No. 172.

used, prior to 1st March 1836. But I have no objection to date it at the time ——

that M'Donald came to him, or the Dean of Faculty's opinion was given, or even'^ jd j' °*

at the strange midnight conversation with the butler at Nuthill. It is not so Waddel's

much as alleged that he was insane when he subscribed the codicil, 21st January Tru,,eM-

1836, before Mr Henderson and Mr Black, which they test ; and still less can

the pursuers possibly maintain that Waddel was insane on 30th November 1835,

when he entered into the agreement with them about making over to them fifty

shares of his Royal Bank stock, nor on 7th December, when he made over the fifty-

five shares. Nor can they say he was insane when he appeared personally in the

Bank, and in presence of one of the directors, on the 7th January 1836, made the

transfer, the benefit of which they have been enjoying ever since.

In finding then for the pursuers, the jury find that it has not been established

that the holograph codicil, bearing, in gremio, to be dated 3d January 1835, was

written and subscribed prior to the period of his insanity, which took place more

than a year after its asserted date. Thus the question of fact the jury had, in

truth, to decide was, not the insanity so much as the date of this codicil ; a matter

of fact, no doubt, otherwise it would not have been submitted to them, but of fact

not unmixed with law ; but, on the contrary, depending upon a question of law as

to the character and effect of a holograph writing, in respect that it does not, per

se, prove its own date, when the date is of importance. The question of law is

this, Whether, in establishing its date, the law holds it absolutely to have no date,

or whether the date inserted in the writing may be taken into view, so that it is

only incumbent on the party founding on it to support it by additional evidence,

and whether that evidence may be drawn from the writing itself, or from extrinsic

evidence only. Accordingly the judge who tried the case laid down the law ne

cessary for the case ; and, as he was entitled and bound to do, directed the jury to

consider the evidence as applicable to that view of the law. We have been fur

nished with this part of the charge, which shows how anxiously the judge had

prepared himself for this trial, foreseeing how much would turn upon the Jaw as

to the effect of a holograph writing ; and we see how clearly and distinctly he

expressed himself on the subject, which ought to have been perfectly intelligible

to the jury. I need scarcely say that I concur in the law as laid down ; and

although an exception was taken, that law was not laid down to the jury that

should have been, yet as the judge refused to do so, the jury were bound by the law

as given to them by the judge, and therefore we have nothing to do with inquiring

whether any different law was pleaded to them, nor need we conjecture what that

might be ; we have only to consider whether the jury could have arrived at the

conclusion they have done according to a sound view of the evidence, if they had

followed the direction of the judge as to the law ; or if they did hold the law as

kid down from the bench, whether they must hot have gone entirely against the

evidence submitted to them, and drawn a false conclusion from it, which it will

not bear.

There is no question that the jury are the sole ultimate judges of the facts of a

case ; no one disputes that ; and that this verdict is not to be easily disturbed or

set aside by the Court, so that it is not enough even to obtain a new trial, that in

a case of conflicting evidence, the jury have taken a different view from that which
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No. 172. the Court would have been inclined to do, provided it appears that the view taken

is after a calm, dispassionate review of the evidence, which might brine the inquirer

July 12, 1846. A . ' . . , . j « r I

Waddal v ^° such an opinion, without any suspicion that motives and feelings, unknown

Waddel's possibly to the person himself, had influenced his decision, and produced an on*

»tee». just result. But if it should appear to be otherwise, as the object uf all judicial

procedure must be to procure justice to the suitors, and to secure to rvery man

his legal rights, and as the statute law has most expressly conferred upon this Court

the duty of setting aside a verdict if it be against evidence, we must act as we are

directed to do when such a case arises, keeping always in view, no doubt, the

favour which is due to the verdict ; less in a case of mixed law and fact, than of

fact alone; less, too, in a case which affects the heritage, than in a case of simple

debt ; and, even in this last class of cases, less in a case of ordinary debt, and with

a common jury, than in a case involving a matter of mercantile understanding and

usage tried by a special jury of merchants, such as were chiefly the English rases

from which dicta against new trials were read to us, where, accordingly, it is fit

that Judges hesitate before they unsettle a practice, or even throw doubt upon

it by allowing a new trial ; or, in the more recent case alluded to, where one of

the points was, whether a man had colluded with some of his creditors to make i

fraudulent conveyance to them. There the verdict, on conflicting evidence, was ii

favour of the defenders ; and the judge who tried the case did not think it proper

to put the parties on their trial and defence in such circumstances a second time.

When a new trial is granted, the Court does not usurp the province of the jury, bat

only exercises their statutory right of control where manifest injustice has been

done by the verdict, and exercises this control to no further effect than to enable the

case to be submitted to another jury. Until juries are found endowed with intel

lect more than human, and with calm and unprejudiced minds beyond the reach

of false impressions, such a control must alwavs accompany the practice of jury

trial, to prevent injustice as far as it is possible to do. It has been so with u*

I need not refer to the many instances of this in which the Court has been obliged

to exercise this control as an essential part of that branch of jurisprudence, and it

would have been little to the credit of the system, or the advantage of the subject,

if this power had not accompanied its introduction into this country. In truth, the

right to do this is so express, as well as its exercise so necessary, that I persuade

myself that it will not be deemed as an abstract truth; and the only question tret

can be, if it ought to be worked on the present occasion. But while 1 hold it

my duty to review a verdict when objected to as against evidence, and while I

must be satisfied that it is clearly, flagrantly so, before I .ought to set it aside, it

was quite new to me, that if the judge at the trial, not thinking it a case of un

mixed fact without law, nor of nicely balanced evidence, which he thinks it best te

leave to the jury to form their opinion upon, without any indication of his own,

should think that the evidence is all on one side, or at least very strongly prepon

derates, when applied to the law as laid down, so as to lead to a verdict in favour

v of one of the parties, and mentions this opinion to the jury, if the jury adopt aa

opposite conclusion, that this is to be held as in favour of the verdict. It wa»,

however, so pleaded to us. If the judge's opinion concurs with the verdict, it i»

reasonable to hold that it should not be set aside ; but in the opposite case, and

where a jury has come to an opposite opinion, from the cool judicial view take*
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by one accustomed to weigh and balance conflicting testimony, it may show the No. 172.

value they attach to their own view of the evidence, but surely never can add

weight to it, or afford even a presumption that it has been coolly and dispassion- wYddel'v.

»tely formed, and is well founded. Waddel'"

Now, then, is there not proof sufficient that this codicil was written by Wad-

del, when he was in the lull possession of his mind, nay, that it must, in all proba

bility, have been written of the date it bears ?

I think it important in this view, that it made a rational distribution of his for

tune, which had been of his own acquiring, according to the circumstances in which

he was then placed by recent events. It betrays no marks of insanity ; but, on

the contrary, of a very sane and reflecting mind, influenced by feelings of grati

tude and friendship. It is not the disposition of the estate of Sydserff alone, in

1836, we are considering at present—that was not before the jury. It was the

codicil, 1835, which disposed generally of his property, now that his nephew was

dead without issue ; and its purpose was to dispose of that property which would

have gone to his issue, if he had left any. It refers to his trust-settlement, and

leaves the liferent untouched, which went to his brother James, of whom he speaks

as then alive ; he gives the fee of Sydserff to the Lord President, " who has been

friendly to my brother and myself;" and to Mr Henderson of the King's Printers'

Office, the We of his house. This was but a small portion of his property. His per

sonal property was large ; out of which, without interfering at all with the disposal

of his heritage, he could have amply provided his nieces, if he had thought it proper

to provide more for them than he had done by the trust-deed. But the evidence

shows that he entertained a notion on that subject, which made him think, that

leaving a large fortune to them would not conduce to their happiness—a very

considerable proof, I think, of good sense and a sane mind ; and therefore he dis

tributes it among five parties—one whose father had been his schoolfellow, and

whose family had been kind to him in his youth—two fellow-apprentices with old

Mr Smellie, the printer, with whom he had kept up a great intimacy—and two

friends, with whom he had been connected for many years in the office of King's

printers. Among these five parties he divided the fee of his moveable property,

the liferent of it being with his brother ; so that the case is not as if Waddel had

possessed Sydserff alone, and had given his whole fortune to the Lord President ;

others, besides, benefit as sharers in his grateful and kind affections ; while his

brother and his daughters have not been forgotten by him. And it is only com

paratively a small share of his fortune which he bestows on the man who was ever

in his mind as the friend who had put him in the way of making it all. He had

mentioned to his brother his intention of leaving this portion of his property to

bis benefactor ; and we do not find that that brother thought it objectionable or

unnatural.

On the same sheet of paper there are three other codicils written in succession,

all holograph of Waddel like .the first, and not tested, and bearing to be all of sub

sequent dates to it. These are not challenged ; and it is quite admissible to use

these writings in support of the proof of the date of the first one.

Had James, hiB brother, survived him, Waddel very naturally thought, that as

he had the liferent of his fortune, this would enable him to provide for his daugh

ters. Bat James might not survive him. Seemingly having reflected on this con

tingency, he felt it proper to provide against its effects. Accordinglyjust two
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No. 172. days after the first codicil—that is, on 5th January 1835—he adds this other

codicil :—" In the event of my brother dying, and not leaving sufficient means to

W-tddel'v. ' afford a yearly income of £100 a-year to each of two daughters," he directs the

Waddel'a deficiency to be made up. This was plainly to supply an omission in the other,

■ rustees. (which thus must have preceded it,) and the latter was written plainly during

James's life. But James did not die till August following. Therefore, at all

events, the first codicil must have been written before the month of Angus*.

1835.

Now I think it very clear that it was this paper which was sealed up and depo

sited with Mr Henderson on 5th February 1835. It was at least once returned

to Waddel, and by him again deposited with Henderson. Henderson says he

got it back once or twice ; that he opened it, made additions, and, from the num

ber of after codicils, this seems probable.

Next there appears a codicil, dated 4th May 1835, by which he restricts .Ant

M'Donald's bequest to £26, plainly implying that this was subsequent to the first

codicil, which confirmed that bequest ; and, on the same day, he makes another

codicil, by which he revokes the bequest in his trust-settlement and in the second

codicil as to his four nieces—thus plainly implying that the second codicil, made

during his brother's life, was of a date prior to it. Next comes the important

codicil, dated 9th October 1835, by which, besides revoking bequests made in his

trust-settlement to Ann and Thomas Ramsay and Mary Waddel, and substituting

annuities to them, he refers to an agreement then in progress with his brother';

family ; and in the event of this being completed, he recals the bequest made to Mrs

Waddel and her daughters by the second codicil, of date 4th May 1835, implying,

of course, that that was of a prior date to this one.

Now the proposal for this agreement was made by Waddel at least prior to 25tn

September, but it was not completed till 30th November 1835 ; and between the*

two periods, any alternative, according as it should be completed or not, must bare

been proposed and dated. This codicil accordingly, which appears last in order

on the original sheet of paper, bears date 9th October 1835.

Next comes the tested and separate codicil of 21st January 1836, about whose

date there can be no question.

If I recollect right, the codicil in October was not alluded to at all in the address

to us by the counsel in support of the verdict ; and certainly it is not easy to deal

with it on the hypothesis, that it does not prove both the codicils of 4th May to

be of a prior date; the latter of which again proves the codicil of 5th January's

be of prior date to it ; while the other of the same date proves the first codicil to

be prior in date to it. And while this codicil in October was not alluded to, it

was said that the codicil in January 1836 referred to the letter by Waddel to Ann

M'Donald, dated 30th August 1833; whereas I think it quite clear that that is

the promise alluded to in the first codicil, where it is said, " I have promised," kc :

and the letter accordingly calls it a promise. It becomes a bequest of an anooitr.

and is so termed in the codicil of May 1835 ; and then this is quite correctly re

ferred to and revoked in January 1836, as the promise or bequest. To the first

of the codicils then, dated 4th May 1835, this tested codicil plainly relates; aad

at the date of this last codicil, which does prove its own date, that date being 21st

January 1836, it is not so much as alleged that Waddel was insane ; for this was

prior to his visit to Nuthill, where he did not go till the 27th ; and all the codicils
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bear internal evidence, supported in a very remarkable manner by the external No. 172.

evidence, from the true date of the facts to which reference is made in them as the

canse of granting them, that all the codicils, without exception, were at least of a Waddel v

prior date to it. Waddel's

It was said that there was a third paper sealed up and deposited with Hender- iru,tee"-

son, on 11th November 1835, as the envelope has been found, but opened and

empty ; that no explanation has been given of this ; that it might have con

tained a revocation of the first codicil, or parts of it. Henderson is now dead, who

alone could give any explanation of this matter ; and it would be hard on that

account, that any doubt should be thrown on the uncancelled writing deposited

finally with Chalmers. But whatever conjecture may be made, I think it never

can be supposed to apply to a revocation, in November 1835, of the destination of

Sydserff, after the testimony of Mr Storie, or of the rest of his property, after

that of Mr Tyndal Bruce, both of them as to Waddel's intentions and acts subse

quent to this period.

I have already said that it appears to me, there is most conclusive evidence that

all the codicils were written prior to the tested one on 21st January 1836.

There seems to be just one supposition which can be stated in opposition to

this conclusion, and it is so utterly improbable, as to make it impossible to suppose

that sane men could entertain it for a single moment. It appears very distinctly,

that after Waddel's return from Nuthill, he had got back from Henderson the

sealed paper of codicils, and tested codicil, for he put them into Mr Chalmers'

hands on 28th February 1836, with instructions to make out an inventory of

them. Chalmers does so, and the inventory states the paper as containing the

codicils, of the following respective dates, quite correctly, viz., 3d January 1835,

oth January 1835, 4th May 1835, eo. die., and 9ih October 1835. They were

written then prior to 28th February 1836, but during his insanity, which, in order

to support the verdict, must be supposed to have then commenced. Further, it

will be recollected, that his trust-deed, on its being executed, was sealed up and

put into Mr Henderson's hands on 29th January 1834, and it remained with him

unopened till after Waddel's death, and was never opened or seen by Waddel or

any other person till 5th August 1840. Now it is a very remarkable fact, that

all the codicils bear constant reference to various minute particulars contained in

the trust-disposition, even to the matter of the nomination of executors, and their

remuneration, and must have been written by a person intimately acquainted

with, and most perfectly recollecting all the clauses and provisions of that settle

ment, and with a recollection, too, of what was not in this settlement—the pro

mise made to Ann M'Donald, so far back as 1833, of the dividends of eight

shares of Royal Bank stock in liferent. This circumstance demonstrates, that no

person could have devised these codicils who did not know the trust-settlement,

and it is quite plain it could be knonn only to Waddel himself or the writer of it.

It could not then have been by dictative suggestion, or undue influence of any

parties interested in them, for not one of them could possibly have known the

particulars of it. But that is not in the case. This may have been suggested to

the jury, as it was to us ; but no such case is stated in the record, and there is of

course no evidence in support of it, and none such could have been admitted.

They are all written by Waddel, and of his own suggestion, and the impulse of

his own mind ; and if they were written when he was insane, though prior to 28th
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No. 172. February 1835, we must hold that he wrote them all in one day, hut antedated

them, usintr a different pen and different ink for each, to conceal this deception,

'waiidel'v * C""r tMe'r single witness, Lizars, failed in proving their appearance as of having

Waddel'i been written all at one time,) and that be made them of different dates, taking

"""'™" care to cause them refer to contemporary events correctly, according to the dates

assigned to each ; and that all this contrivance, the undictated work of a madman,

was with the view of obviating the effect of the insanity under which he is supposed

to have felt himself labouring at the time, and which he knew would vitiate any holo

graph deed executed by him of that date. This, as I have said, is to be supposed the

act of an insane man. Now, I had always understood that it was one of the charac

ters of insanity to be alone unaware of the malady : besides, the knowledge and recol

lection of particulars and art with which they were made to correspond to each

successive step in the chain of writings, indicate a degree of intellect at once de

structive of all idea of insanity. It is on this account, I presume, that while oar

law-books speak of holograph writs not proving their dates, in the case of death

bed, and debts or diligence, no notice is any where taken of such a deed in refe

rence to insanity ; for while it is easy to understand that a man, ill of a mortal

disease, might apprehend the possibility of his not surviving it, and would ante

date a settlement or a bond or bill to secure a preference to some favoured parly,

it in difficult to suppose that an insane person either would or could deliberately

eit down to draw up a deed and antedate it, to save it from reduction, on the

ground of the existing insanity, still less such a succession of writings at we

have here.

But, further, it seems very clear that Waddel had told his brother James, is

spring 1835, that he had left bis estate of Sydserff to the President—so Dr Wat

son and Daniel Forbes say ; and he certainly told Mr Tyndal Bruce, on 27th Ja

nuary 1836, that he had left Sydserff to the President, and mentioned Mrs John

Cockburn and the others, to whom he had given portions of bis property. He

further said he would, on his return to Edinburgh, put a deed into the President'i

hands as to Sydserff. Now these expressions distinctly refer to the codicil as then

in existence, and this before any alleged insanity ; and his statements are support

ed by the real evidence of the codicil, dated about a year before, and by his ha

ving put into the President's hands the disposition to Sydserff immediately opoa

his return from Nuthill, as to which he had previously given instructions to Mr

Storie. This conversation with Mr Tyndal Bruce took place, let it be observed,

just six days after executing the last codicil before witnesses. Though it is de

nied that the first codicil had been written at the time, it is admitted that at least

he had the intention to leave Sydserff to the President, as the person who had pat

him in the way of making all his fortune ; and it cannot be questioned, that be had

also by that time made up his mind as to the disposal of the rest of his fortune,

having, in a day or two after that, mentioned his disposition of it to Mr Tyndal

Bruce. Now, with this intention, would it not have been natural for him, at least,

to have then executed some deed (when evidently thinking about his affairs, and

revising his settlements,) to carry out his intentions as to Mrs Cockburn and the

others, supposing that, having given instructions to Mr Storie, he rested satisfied

as to the President ; but as he did not do so, this is strong corroboration of (he

other evidence, that the codicil had been previously executed by him in favour of

the residuary beneficiaries.
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It was strongly urged on us that Waddel did not mention the existence of this No. 172.

codicil when lie was at Falkland in spring 1835 for a fortnight, nor to the President,

nor to Mr Storie. I cannot see that this argues any thing against its existence. Wadd*l'v

A holograph writing is generally resorted to for the sake of secrecy in rase of any Waddel's

change of intention, and, as he had actually given directions to Mr Storie to have Tru8,ee8-

a regular formal disposition of the estate substituted in its stead, showing that he

did not mean to rest satisfied with the instructions to his trustees in the codicil, I

do not see that there was any occasion for his mentioning it on the occasions al

luded to. He seems to have thought, and thought truly, that although he might

leave the distribution of bis large personal property upon the instructions to his

trustee in his codicil, it would be better to execute a formal conveyance of his

landed estate ; and it is only unlucky, with regard to the fulfilment of his grateful

feelings for the President's favours to him, that, having given to Mr Storie in the

end of December, or begitining of January, bis final instructions for his repeatedly

expressed intentions on this matter, he had not subscribed the deed before he went

to Nuthill.

In truth it appears that Waddel, though he evidently thought much about them,

and frequently altered them, was not communicative about his settlements. Mr

John Henderson, it appears, was, as the son of an old friend, very intimate with

him, and often dined with him, yet, even in such hours of convivial intercourse,

Waddel only once spoke of his settlements, and this was in 1835, after his ne

phew's death, when he mentioned that Sydserff was to be left to the President.

His communication to Mr Tyndal Bruce was also once only on this subject, and

seems to have been most naturally brought on, and purely accidental. They were

in Mr Bruce's carriage together on their way to Nuthill, and the conversation be

gan as to how he first became connected with the printing-office. He said he was

indebted to the Lord President for this, and, through his instrumentality, had be

come what he was in the world. This naturally led him to express his gratitude

to the President, and, when his heart was warmed with these generous feelings, it

was almost of course, that though close in general on such matters, he should tell

bis friend (as the deed was actually preparing at the time according to his instruc

tions) that he meant to evince his gratitude by giving him the estate of Sydserff;

and this led to the mention of how the rest of bis property was to be disposed of.

And this conversation led on his return to Edinburgh to his keeping the disposi

tion for some days by him till Mr Bruce could witness it. Perhaps no other oc

currence or opportunity would have induced him to open his mind so fully about

his settlements to any person ; so that if we except Mr John Henderson, MrTyndal

Bruce is the only person, in addition to his brother James, from whom we could

expect to receive testimony of his having already disposed of Sydserff. He is re

presented as a single witness to this ; and, although this is scarcely the correct im

port of the evidence, yet as be is at all events a most important witness, the most

distinct to the fact, a strong attempt was made to diminish the weight of it, chiefly,

as I recollect, because he did not think Waddel insane at the time of signing the

disposition on 27th February 1836. His opinion on that matter may be mistaken,

and yet this ought not to affect bis accuracy in recollecting of a fact, or his credibi

lity in relating it. These two acts of the mind are totally distinct, and exercise

very different faculties ; bo that a mistaken opinion about a matter where a person

is not professionally conversant, ought not to affect his general credibility regard-

3t
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ing a fact which occurred to him. It does not appear that he was informed by

Alexander of the night scene with Waddel at Nuthill, which, however, Dr Da

vidson will not say proved insanity ; and, moreover, when we recollect the cha

racter of the insanity as given by Dr Chapman, under whose care Waddel remain

ed so long, when the insauity was fully developed after 13th March 1836, viz.

that " the disease was one of fits and paroxysms,—when out of the fits, be was then

quite conversible,—I have sat with him for hours, and, unless I had touched the

key, no one would have seen that any thing was wrong ;"—is it at all wonderful

that, in the probably short calls Mr Tyndal Bruce made between 24th February

and 10th March 1836, he should not have detected insanity, as to which he pre

viously had no suspicion ? In like manner, Mr Storie saw him on the 7th, 8th,

or 9th of March, and nothing that occurred, or that he observed, raised the moot

distant suspicion of any thing wrong in his mind. In short, that Mr Tyndal Brace

did not detect insanity in Waddel, leaves my confidence in his testimony, aa to

what was told him by Waddel, perfectly unshaken.

I cannot help, therefore, on the whole, entertaining the opinion with very coa-

siderable confidence, that laying the onus on the defenders as strictly as may be,

if we were to hold even that the asserted date is not to be a circumstance to be

taken into account, the defenders have most fully established existence of the

first codicil before the insanity of the granter ; but if, as we are bound here to do.

and as the jury was bound to do, if the date be taken into view, which is only to

be adminiculated, as our law writers term it—as this has been done by a very

remarkable concurrence of evidence, extrinsic as well as intrinsic, gathered on! ct

the whole series of changes he made on his settlements during the twelve monus

preceding his insanity, -according to the varying circumstances occurring dmite

that period in the family of his brother, and the corresponding changes of opinion

incident on these in his own mind, I cannot entertain a doubt in my own miad

that the codicil under reduction was written by Waddel prior to any appearance

of insanity, nay, certainly of the date it bears, and that he did not antedate it.

I have no occasion to speculate on what may have misled the jury, and made

them arrive at a conclusion contrary, as I think, to the evidence. It is enough.

that it appears to me that the verdict is flagrantly against the evidence, when ap

plied to the law laid down by the Judge ; but I must say this, that in the anrt-

ment we heard in support of the verdict, I was often obliged to recal my mind to

the real question before us, which was also that which was before the jury, vi,

the validity of the codicil in 1835, which, besides disposing of Sydserff, alsodit-

tributed the residue of his fortune—in so far as not provided to his brother aad

nieces by the trust-disposition—to four personal friends, and the child of an old

schoolfellow and friend ; and that the subject of enquiry was not the disposition

of Sydserff to the Lord President, executed a year afterwards, when it is now held

the insanity had commenced. From the manner in which the case was treated,

it was throughout the course of the argument an effort for me to retain this in my

mind ; and one cannot but fear that the jury may not have been altogether sneew-

ful in relieving their minds from this impression, which may have influenced a

verdict so greatly to the prejudice of the justice of the case.

Upon the whole, I am of opinion that justice has not been done to the defcnden

by the verdict, and, therefore, that the only course we can follow is to allow tb*

question to be submitted to the award of another jury. ,
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Lord Moncreifp—By the statute 55th Geo. III., c. 42, by which trial by No. 172.

jury in civil causes was introduced into Scotland, it was expressly provided, in

section 6th, " That in all cases in which an issue or issues shall have been -\y«ddel'v

directed to be tried by a jury, it shall be lawful and competent for the party who Waddel's

is dissatisfied with the verdict to apply to the Division of the Court of Session "•■""•

which directed the issue, for a new trial, on the ground of the verdict being con

trary to evidence, on the ground of misdirection of the Judge, on the ground of

the undue admission or rejection of evidence, on the ground of excess of damages,

or of res noviter veniens ad notitiam, or for such other cause as is essential to the

justice of the case."

It is evident, that this statutory provision established a right in every party

against whom a verdict might be given by a jury, to move the Court to set aside

the verdict, and grant a new trial, not on the grounds of law only, but distinctly

and specially on the ground of the verdict being contrary to evidence in matter of

fact. For, though the object of the statute was to introduce a new system of

trial, whereby all questions of fact should be determined by the verdict of a jury,

and though, of course, in any such trial, the jury must, in the first instance, be

the sole judges of the effect of the evidence in regard to the matter of fact in

issue, subject to any direction in law by the Judge which the nature of the case

might call for, and with the aid of such observations on the evidence as he might

see cause to address to them, it was thought indispensably necessary, to the safety

of that system itself, and the working of it in regard to the most important inte

rests of the community, that it should not be left without some efficient means of

control and redress against the mistakes or errors of juries even in the trial of

matters of fact.

The right thus given to the party to move for new trial, and the power and the

doty of the Court to grant it, when a case is presented which appears to them to

call for the exercise of the power and the discharge of the duty, constitute there

fore a branch of the statutory law of jury-trial of the most sacred and vital charac

ter—essential to its very existence, and without which, important as are the bene

fits and blessings which it is calculated to bestow on the country, it could not

exist at all.

Accordingly, so indispensably necessary was the power of allowing a new trial

opon any of the grounds enumerated in our statute, or on other specific grounds

covered by the last general words of the enactment, found elsewhere, that it was

early introduced into the law of England by practice alone, and bad been con

stantly acted upon during a very long period.

But though I hold the right of the party, and the power of the Court, un

doubted as they are under the statute, to be of a very sacred nature, to which the

Court, if they are to do their duty correctly, must give full and fair effect, and

though I observe that in one of the early cases, in which a new trial was granted,

the Lord Justice-Clerk, Boyle, used these words, " I am clear that, in the infancy

of this institution, the clause in the Act must be liberally construed,"1 no one is

more sensible than I am, that it is one of the most delicate duties which a court

:an be called on to discharge, to set aside the verdict of a jury upon matters of

1 Clerk v. Thomson, (Murray, 1, p. 179.)
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No. 172. fact. It is not to be done lightly. It is not to be done merely because the

Judges may think that, if they had been in the place of the jury, they would h»Te

W»ddel'v. * come to a different conclusion ; nor is it to be done, merely because the verdict

Waddel's may be opposed to the opinion expressed by the Judge in the trial, although all

authorities hold that that is an important consideration in the question, and more

or less so according to the nature of the case. It is a duty which rests in discre

tion, certainly ; but it is not an arbitrary, but a legal discretion, to be exercised

with due discrimination, and with great caution.

I come, therefore, to the consideration of this motion with great anxiety, tnl

with the more anxiety, because, having been the Judge before whom this cms?

was tried, and having felt it to be my duty not to withhold from the jury the im

pression which the evidence had made on my mind—that impression leading to %

different verdict—I am sensible that more than double caution and consideration

is required of me before I disturb the verdict returned by the jury. And if 1

could conscientiously come to the conclusion, that with any due regard to tin

state of the evidence in reference to the proper question under trial, and the troth

and justice of the case, this verdict ought to stand, it would not be the first time

that I had concurred in refusing a new trial, with whatever difficulty, even where

the verdict was contrary to my own opinion in the trial.

But, in every such question, it is always of importance to attend to the natur.

of the cause under trial, and the effect of the verdict returned. This would ic

evident, on the simple ground that every authority says that it is a question of

discretion; for the discretion, the legal direction in a Court, can only be jnstlj

exercised with reference to the nature of the case before it. And so it has alwats

been practically held. The very cases referred to by the pursuer's counsel prors

this. The moment those cases, and the nature of them, are examined, it become'

evident that the dicta of law relied on, as imperatively laid down, have relation to

an entirely different class of cases, and a different category of law, from those to

which the present case belongs.

We must always speak with great diffidence when we are referring to authori

ties in the law of England. But, in regard to the general effect of those authori

ties, I think we may safely rely on the statements of the Lord Chief Commission*?

Adam in his book on this subject, taken along with the cases in which be h*i

occasion practically to apply the principles. One practical explanation, given in

a case of great importance, to which I shall afterwards refer, warns us of a seri

ous danger with reference to cases of the general character which, in part »'

least, the present case bears. It is in Hogg v. M'Gill, March 6, 1828; 4 Murro.

451,—" In England, questions on the validity of a will, whether on the ground

of capacity or any other, are in a situation which makes it not so easy to derive

from them the principles on which new trials are granted, as from other eases-

Wherever there is real property, they are tried in an action of ejectment; and a*

this is an action that may be brought as often as the party chooses, the Court re

fuse to aid^him, by granting a new trial."

But, in general, it appears to me, that the statements in the Chief Commissioner'"

book, with reference to the practical doctrine laid down by Lord Mansfield, gi»«

us as clear an idea of the principles on which new trial is granted or refused u>

England, as we are likely to obtain in any other way. His Lordship had elsewhere

explained, that, till the time of Lord Mansfield, there was some degree of uncer



COURT OF SESSION. 1029

Trustfei.

tainty in the rules adopted, and at least an apparent inconsistency in the judg- No. 1 72.

ments; and in the early practice it had been with great difficulty that new trials

conld be obtained. But for the general principles he relies mainly on the expla- Waddel'v.

nation of the law given by Lord Mansfield and other judges in Bright v. Eynon.1 "Waddel'i

He has not quoted all that was said upon the particular case, but only the pas

sages which go to show something like a general rule. But the cage itself was a

very strong one. It related to a will, or rather a deed of discharge, which was

challenged on two grounds,—forgery and fraud. There was evidence on both

sides, and on both points. Lord Munsfield, who tried the case, though he had a

strong opinion on the question of fraud, left that question entirely to the jury

without any express direction, and the jury found a general verdict for the de

fendant. Even in such circumstances, a new trial was granted. In showing cause

against the rule, the counsel " went very much at large into the propriety and

risk of granting new trials. They urged, that a verdict ought to be conclusive,

where evidence of any sort was given on both sides." In giving judgment, Lord

Mansfield took occasion to lay down the general principles of new trial, in the

terms which the Lord Chief Commissioner has incorporated in his work. I may

advert to the principal passages :—" But a general verdict can only be set aside

by a new trial ; which is no more than having the cause more deliberately con

sidered by another jury ; when there is reasonable doubt, or perhaps a certainty,

that justice has not been done.''—" If unjust verdicts, obtained under these, and a

thousand other circumstances, were to be conclusive for ever, the determination

of civil property, in this method of trial, would be very precarious and uncertain.

It is absolutely necessary to justice that there should, on many occasions, be op

portunities of considering the cause by a new trial." (Other passages from the

»ame judgment were also read, showing the progress of the law of England on the

"ulvjfct, ending thus ;)—" The reasons for granting a new trial must be collected

from the whole evidence, and from the nature of the case, considered under all its

circumstances."

From all this it may be deduced, 1. That the granting or refusing new trial is a

question of discretion, but a judicial, not arbitrary, discretion. Judicial, that is,

on a careful and cautious consideration of the whole evidence, so as to see with

reasonable clearness, if not certainty, that the verdict is wrong, or that the jury

have not duly considered the evidence. 2. That it is no sufficient reason for not

granting a new trial, if the circumstances appear to render it necessary for justice,

that th*re has been evidence led upon both sides. 3. That the right to demand

new trial, and the power to grant it, as well as the actual exercise of that power,

are essential to the very existence of jury trial ; and, 4. That that discretion may

be justly and legally exercised even in so 6trong a case as that of an issue of

forgery and fraud, and a verdict obtained for the defendant.

I have seen nothing to invalidate the doctrine established in that case. What

state of circumstances will be sufficient to establish, in any particular case, that a

verdict is contrary to evidence in the legal sense, is a question for judicial discre

tion, which cannot be brought within any general rule. But see the opinions of

Uennison and Foster in that case.

1 1 Burrows, 393.
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land. But Mr Rntherfurd having referred to some cases, it may be right to take

Waddel'v. notice at least of those which are of a late date.

Waddel's The case of Carstairs,1 tried before Lord Ellenborough and a jury of the citT

eM* of London, turned on a question of mercantile fact and practice,—the questiot

being, whether a certain charge of commission in mercantile transactions was >

charge made in bona tide for trouble, or was merely a cover for a charge of nsarioc

interest. There was contrariety of evidence as to the nature of the commission

and its reasonableness, on a banking account. Lord Ellenborough directed tb«

jury in particular terms, and left that question to the jury. That was a verdict,

in a matter of mercantile practice, which liberated the plaintiffs from the imputation

of usury. On a motion for a new trial, the rule was granted, but afterwards x

was discharged. What was then said by Lord Ellenborough must be considered

with reference to the nature of the case, and other cases of the same class. Bo:

what does it come to ? In the strongest passage, it is merely thus : " The ques

tion before us is not whether the verdict given in this case is not such as we our

selves should have given, but whether, having been given by a jury, to whom the

whole case is left in point of fact, and to whom the law on the subject was dis

tinctly stated, it ought, upon the grounds of argument suggested to us, to be now

set aside, and a new trial granted." I see nothing in this to invalidate the doctriu

of Lord Mansfield.

The only other English case to which I think it necessary to advert, is that of

Belcher,8 &c. The question was, whether a deed of assignment, made by a baak-

rupt to persons of his own family, was made spontaneously for a fraudulent pre

ference, and in contemplation of bankruptcy. The cause was tried before Chief-

Justice Tindal, who left that question of fact distinctly to the jury.

The jury found for the defendants, the verdict thus importing that the plaintics

had failed to establish the case of fraud, which they undertook to prove. Tt<

Court refused to disturb that verdict. I see nothing in the law delivered whio

can at all interfere with the demand of a new trial as made in the present ewe.

The whole judgment of Chief-Justice Tindal (p. 414) shows the principle in Da

clearest manner, (Lord Moncreiff read it,) and is in perfect harmony with Lort

Mansfield's doctrine in the case of Bright. And upon the fact necessary to re

proved, he is very strong as to the grounds which might warrant the verdkt.

especially in the point which I have mentioned as second.

Mr Justice Park does, indeed, make use of one strong expression, of which tb*

pursuers here take advantage, that the Court must be satisfied that the jury were

so diametrically wrong on both the questions, that they must necessarily send tit

cause to a new trial. I own I do not wonder at the strong expression emplojri

in such a case as that was, more especially when I read his strong statement re

garding the evidence on the question of contemplation of bankruptcy.

Mr Justice Bosanquet states the rule in more general terms, that the Court

must be fully satisfied upon the two questions, that the present verdict is wronj.

before they can disturb it.

Mr Justice Alderson, again, says, that if he could have been satisfied that tb.

4 Maule and Selwyn, p. 191. ' 10 Bingham, 408.
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deed was made in contemplation of bankruptcy, he would have given a new trial No. 172.

upon the other point ; but, going into the evidence, he held that the jury were

justified in holding the contemplation of bankruptcy not to be proved. Waddet'v.

And it is to be observed, that Mr Maberly having been examined upon oath, Waddel's

the jury could not have come to a different conclusion without convicting him of ^u,tee,•

perjury, to which circumstance all the Judges attached weight.

I have gone, perhaps, more fully than necessary into these cases, because, from

the manner in which they were pressed, I thought it my duty to study them care

fully ; but I own I do not think that they have much bearing on the present

question.

But let us now look a little into the authorities in our own law.

In the case which I formerly mentioned, of Clark v. Thomson, a new trial was

granted, simply on the ground, as I understand it, that it was necessary for the

justice of the case, the pursuer having failed, whether by accident or neglect, to

lay the case before the jury in a shape to entitle him to a verdict ; and, in the

new trial, he obtained a verdict for £6562.

In the case of Baillie v. Bryson,1 the Court refused a new trial, the Lord Jus

tice-Clerk and Lord Robertson making some observations, which were afterwards

approved of by the Lord Chief Commissioner, " setting aside a verdict,'' &c., the

technical ground being, that the verdict is contrary to evidence. I humbly think

that this cannot be altered by the use of different terms thought to be distinct.

But their Lordships were clear, that there is no rule against granting a new trial,

though there has been evidence on both sides.

In the case of Skene v. Maberleys,2 which was a case of nuisance, a verdict was

given for the defender on the issue of nuisance or not. On the motion for a new

trial it was granted, on the ground of the verdict being contrary to evidence, the

Chief Commissioner stating that, " On the whole, without getting into any of the

technicalities of the English law, we are of opinion that, in the exercise of a sound

discretion, and applying the principles of right reason to this case, we have power

to set aside the verdict, and that it ought to be set aside. We do not assume the

power to set aside the verdict as contrary to the opinion of the Court, or of the

Judge who tried the case." He then referred to the case of Baillie v. Bryson, and

explained the progress of the English law ; and being of opinion that there was

nothing proved to contradict the evidence of the material fact in issue, that the

stream was polluted, he held that it was the duty of the Court to grant a new

trial, in the end observing—" The opinion of the Judge, who tried the case, being

against the verdict, is not a sufficient ground for granting a new trial, but is cer

tainly a very strong and important circumstance."

In the case of Kitchen v. Fisher,3 there was evidence on both sides ; and the

Lord Chief Commissioner, in addressing the jury, said, " Where there is contra

riety of evidence, as on the present occasion, the case is peculiarly within the pro

vince of the jury, but I shall make such observations as may assist you in coming

to a correct conclusion ;" and, in the end, he stated, that the contradictions in the

evidence were such, that there must be perjury on the one side or the other. The

jury found for the pursuers. On a motion for new trial, his Lordship said, that

1 1 Murray, p. 341. « Ibid. p. 352. 3 Ibid. p. 584.
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in the trial he had considered the case as one of contradictory evidence, and had

so left it to the jury ; and that in England the rule was, in such cases where there

was reason to suBpect false swearing, to leave it to the jury. " There are, how

ever, exceptions to this, and, in the present case, where there are many circum

stances to make it possible that justice has not been done, we are of opinion that

the question should undergo further investigation." In the end a new trial »»

granted, on the simple ground that it appeared to the Court that " this case has not

been sufficiently tried for the purpose ofjustice." On the second trial, tbe verdict

was for the defender on all the issues.

Now that was a case of very strong contrariety of evidence, in which the whole

had been most distinctly sent to the jury by the presiding Judge ; and yet tbe

Court, being of opinion that justice had not been done, had no difficulty in wad

ing the case to a new trial.

In the case of Clark v. Spence,1 there was evidence on both sides. It w* i

reduction of a deed of settlement. There were three issues, &c, but though the

jury negatived the 6rst and third, they found for the pursuer on the second, which

was substantially a verdict for the pursuer, reducing the deed. A motion for ner

trial was made on different grounds. There was a point as to the admission of

certain witnesses supposed to have an interest, but which was not sustained ; but

a new trial was granted. See p. 466, &c.

In the new trial, the case was tried on the first issue only by agreement, in*1

the verdict was for the defender.

A new trial was granted, in a very remarkable case of Miller against Fraser,'

where there had been evidence on both sides, and a verdict was given for the pur

suers. But I am aware that there was a strong specialty in that case, it beitf.

stated that there had been a letter admitted in evidence which bad borne t f»kc

date, shown by the nature of the paper on which it was written. A verdict ws

obtained for the defender.

But what appears to me to be the most important case on the subject, is that of

Hogg v. M'Gill.' The issue was the same as in the present case. It was a re

duction of a testamentary deed of settlement. A verdict having been given for

the pursuer, a motion was made for new trial. The Lord Chief Commissioner, ii

granting the rule, took occasion to observe, that " a deed of this nature does id

require the same degree of mind as in making a bargain ;" and, upon the facts

was of opinion that there was ground for a new trial. Afterwards, he obserrei

&c, and at last concluded in these words—" On the whole, it is important tb»t

the will of a person, not of a sound mind, should not stand, but it is equally im

portant that the real will of a person, destining his property, should not be dis

turbed. The Court are of opinion, that this has not been taken into sufficient

consideration by the jury, perhaps from its not having been so pointedly stated to

them as it might have been. We think it has not received all the consideration

which it ought to have done, and, therefore, that a new trial ought to be granted.

I consider this as directly applicable to the present case.

On these various authorities, I hold it to be firmly settled, that there is notbin;

in law, and nothing in regard to the legal discretion to be exercised, wbicb oorbt

3 Murray, p. 464. 4 Ibid. p. 112, &c. 4 Ibid. p. 4*6.



COURT OF SESSION. 1033

to prevent the Court from granting a new trial in the present case, if they can No. 172.

see with sufficient clearness that the verdict is contrary to evidence, and that ius-

♦;„„ u . u j July 12, 1845.
tice has not been done. Waddel v.

1 concur in the opinion delivered by Lord Medwyn, that the verdict is mani- Waddrl'e

featly contrary to evidence, and that a new trial ought to be granted. Trustee..

I proceed to state, but not at length or in detail, the views of the evidence

which lead me to this conclusion. I do not think it either necessary or expe

dient to enter into a detailed discussion of the evidence ; and it is the less neces

sary, as Lord Medwyn has gone pretty fully into it.

I must first direct attention to the nature of the case. It is not a case on per

sonal injury or damages, which may be of an evanescent nature. It is not a case

relative to mercantile transactions, which may reasonably be considered as so pe

culiarly fitted for the judgment of a jury, that if once a jury has judged of it, their

judgment should not be interfered with. This is a question of property, and, to

a considerable extent, of real estate, under which property, given by a very so

lemn deed to one man, by the undoubted absolute proprietor, is to be given to

another, by one decision of a jury. It is a case of property, so settled by last will

and testament, (always a favoured instrument in the law,) and impeached on the

single ground of unsoundness of mind in the granter. I subscribe entirely to the

doctrine laid down by the Lord Chief Commissioner in the case of Hogg, that if

it is of importance that a deed executed by a man not of sound mind should not

stand, it is of not less importance that a deed executed by a man of sound mind

should not be disturbed without sufficient grounds. So strongly has this been

held, that in a case of Currie v. Jardine, though the granter of a deed, by which

she had excluded her own eldest s6n, had been regularly cognosced as insane by

a jury, the jury having found that she had a lucid interval on one particular day,

on which day that particular deed was executed, it was sustained.

Into the motives which may have influenced a testator in settling his property

in a particular manner, or into the propriety or impropriety of the parties benefited

by "such deeds accepting of the benefits, it is not for any Court or for any jury to

enquire, or even to speculate, except in so far as the rationality and consistency of

the intentions expressed may enter into the question of soundness of mind or not.

If the jury in the present case were at all influenced by any such views otherwise,

it would be a misunderstanding of their duty, and a decision upon impression, and

not upon the evidence as applied to the proper issue before them.

The next thing material to be attended to, is the true nature of the issue. It

relates solely to the holograph writing of 3d January 1835. It is not at all connected

with any other deed. The single ground of reduction in the summons is, that the

deceased was of unsound mind at the time when that codicil (admitted to be holo

graph of the deceased) was written. There is no averment in the summons or

record, that that writ was obtained from the deceased by fraud or undue influence,

or any form of unfair means, and no plea in law to that effect. There is no aver

ment, and not even an insinuation, of any such thing. It is a simple naked case of

unsoundness of mind at the date of the writing alleged, with only this addition,

that the deed, though probative of its substance as a holograph writ, does not by

itself prove its date.

And I must observe, that when an issue under a summons so libelled, and a

record bo constituted, is taken by a pursuer, without any notice whatever of an
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No. 172. allegation or supposition of a case of fraud, undue influence or dictation, it would

be a grievous injustice to the defender to have the simple issue, which, by the

Waddol v. ' summons and record, is upon unsoundness only, turned, l>y argument and inaiau-

Wnddel'a ation, into an issue of fraud and undue influence. If any other view were to be

rusteea. taken of the nature of such an issue, it would render the present form of our isnui

for the trial of such cases, a very dangerous system of practice, in regard to tie

property and the most important interests of the community.

Nevertheless, it will not be on this point that my opinion in the present cast

will be mainly rested :—because, from the view which I take of the evidence,

there is not, in my apprehension, a vestige of evidence of any such undue influ

ence, or even of the slightest interference with the free and deliberate will of tbe

testator, in tbe simple matter which is here in question.

I have elsewhere explained fully the view which I take of the law applicable to

the issue in this case. I shall not resume it. It is unnecessary, and could not be

done without entering into all the details on which it depends. The maters!

point is simply, that though it might be a doubtful question what should be tbe

effect, in the case of alleged insanity or fatuity, if there were no evidence as to tbe

date of tbe holograph writ, the one way or the other, the utmost that can be re

quired of the holder of the writ is, that he should produce reasonable evidence,

either direct, or by facts and circumstances of sufficient weight, to show that tba

writ either was executed of the very date which it bears, or had existence before

the time when any state of insanity is proved to have existed.

Now, waiving any discussion of that doubtful question, on the hypothesis of

there being no evidence at all the one way or the other, my opinion was and is,

that the defenders adduced evidence abundantly sufficient to satisfy the very ut

most demand which the law ever made on such a party, to support or adminicobue

the date of the holograph writ.

Two points were granted in the argument, which seem to me to go a goodwiy,

1. That William Waddel had the intention, when in sound mind, to settle tbe

estate of Sydserff on the Lord President ; and 2d, That the pursuers couM nut

carry the evidence of insanity so far back as the date which the holograph codicil

of 3d January 1835 bears. But whether granted or not, these facts are ceruis.

on the most unquestionable testimony.

If a matter of this kind is to be viewed in any light of common sense and ret-

sonable attention to evidence, it would be a difficult matter, in any case where tbe

deliberate intention is proved and admitted, and a writ probative in all but tise

date, precisely calculated to carry that intention into effect, is produced, to mski

any Court believe that that writ was executed in a state of insanity, or that with

out any evidence that it was executed after insanity, or of a different date froo

that which it bears, it must be taken as the deed of a man of unsound mind.

But the matter is not left in this case to rest in any such state of doubt- It

appears to me that there is here an accumulation of evidence, real, written, and

parole, proving incontestably, to my entire conviction, if not absolutely, that tbe

deed was written of the very date which it bears, that, at all events, it existed

long before the slightest pretence of insanity existed.

But before stating, .very briefly, the heads of that evidence, (for I shall go no

further,) I must observe, that we must judge of such evidence according to tbe

common sense principles which are every day applied to any similar question. Jo
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the first place, we are not to take every one circumstance in the deduction by No. 172.

itself, as if it were the only matter in proof, but are bound to connect the whole

facts together. The strength of the case of the defenders lies in a combination of Waddei'v.

such facts as no Court or jury can possibly resist without being in manifest error. Waddel's

In the second place, we are not to be misled (and if the jury were so misled, it is rus ee>*

but an account of the error of the verdict) by mere surmises, suspicions, or insinu

ations of bare possibilities, of which there is no trace either in averment in the

record, or in evidence in the trial. We are bound to look at the evidence as rea

sonable men, and see whether, taking it all together, it does not establish, to the

conviction of any reasonable and candid mind, that this writ was executed of the

date which it bears, or, at all events, at a time when the testator was of a per

fectly sound mind. It is in vain to say, that the jury may draw a different infer

ence. The question is, whether, if they did so, (having the power, no doubt, of

giving a general verdict,) they were not in manifest palpable error.

Now, let us for a moment lay aside the multifarious evidence about insanity in

February and March 1836, and all the transactions of that period—and lay aside

every thing that concerns the disposition of 27th February 1836, and look at the

evidence relating to the codicil of January 1835 ; and then enquire whether the

adminicles are not superabundant as to its existence long before any allegation of

insanity having existed. It is no matter at what end of the chain we begin. But

the most natural course is to look first at the deed itself, in its connexion with the

trust-deed, confessedly executed in a state of sanity.

The trust-deed is very particular, and shows that the testator was looking for

ward to various contingencies, but most particularly to the contingency of his ne

phew failing without issue. He did not merely reserve power to alter. He des

tined the estate, in that contingency, to any persons to be named by him by a

writing under his hand. I think that the deed was so framed (according to a very

common practice) for the very purpose of enabling him, upon that contingency,

by a private writing of his own, without communication with any agent, to settle

the fee of his property in another manner, by simple instructions to his trustees.

Without going into the other details, which, however, are very important, the na

ture of the codicil is, that the contingency having taken place, be very soon after

fulfilled his intention, by making a new destination, to satisfy the provision in the

trust-deed, by a private writing of his own, which he immediately sealed up. If

there were no interests to make a cause out of such an occurrence, this would be

a simple matter of plain truth. But there is more in the matter; for the trust-

deed having been sealed up in January 1 834, under a cover which never was

opened till after Waddel's death, there are various particulars in the codicil of 3d

January 1835, having a precise reference to special provisions in the trust-deed,

which could be known to no one but Waddel himself, and Mr Storie, who had no

communication with him. But these things have been abundantly commented

on, and I will not further enlarge on them.

2. There are three other codicils, written with Waddel's own hand, on the

same sheet of paper, all of which in a very precise manner refer to one another,

and through such reference to the first codicil, one of them being on the 5th Feb

ruary, only two days after the date of the first ; and the connection in the de

tails is so very particular, that a man must have a very suspicious imagination

who can entertain the slightest doubt of the truth and reality of the whole
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together. Looked at with the eye of common sense, it is impossible to doubt

it.

3. The last of the codicils on that paper, bearing the date of 9th October

1835, has always appeared to me to clench the whole matter. Meaning to pro

vide for the testator's nieces, it makes reference to a negotiation for an agreement

as then in progress, and makes the provision alternatively, according as tbi:

agreement should be completed or not. Now, by the testimony of Mr Fisher.

and documentary evidence, it is proved that such an important agreement »u

then in preparation, but was delayed by a difficulty which had occurred ; and it

is also proved that that agreement was afterwards completed on the 30th Ne-

vember 1835, and a transfer of bank shares made in terms of it on the 6th Janu

ary 1836. It is proved by Fisher, that Waddel was then of perfectly sown)

mind ; and it is proved that the pursuers have taken the full benefit of the traa*-

fer down to the present moment.

The argument for the pursuers on this matter appeared to me to be of a wr

extraordinary nature—that, because the transaction was beneficial, the purswr-

were entitled to take the benefit of it, without admitting that Waddel was tbn

of sound mind. This is rather singular. It requires more mind to make a bar

gain, by which a man parts with his property in his lifetime, than to make a tes

tament for succession after his death. And yet the pursuers' code of morality »,

that they might take their uncle's property in his lifetime, because the transactim

was beneficial to them, and yet allege that he was not of sound mind, either then.

or when he made his testamentary codicils some time before.

But the closing point is this. The codicil of 9th October bears reference te

the prior codicils on the same paper, and it speaks of an agreement then in pro

gress, on the completion or non-completion of which its effect was to depend.

That agreement was in dependence at the time, and it was completed afterwards

while Waddel is proved to have been of sound mind. But the codicil of 3d Jane-

ary 1835, must have been written before, that of 9th October 1835, and, conse

quently, it was written while Waddel was in a sound state of mind.

The only answer made to this appears to me to be of no weight whatever. It

assumes influence and dictation, without a grain of evidence. It assumes a *?■

tem of artifice and contrivance, so complicated and refined, and, in truth, impos

sible, as to render it altogether inadmissible in any fair consideration of evidetre-

It supposes that the codicil of 9th October only shows that the person who wrote

or dictated it knew the state of the negotiation at the time. But this is men

imagination, for which there is no foundation, either in evidence, or in comiDoa

sense and reason. The whole facts must be looked at together ; and I apprehend

that such a manner of explaining away a combination of facts of real and writtfi

evidence cannot be received by any court, and, if pressed upon a jury, conld rot

fail to lead them into manifest error.

4. It is clear that the first codicil must have been written in the lifetime ti

James Waddel.

In the first codicil itself, the testator speaks of " his brother" in terms imply

ing that he was then alive. But the second, executed on the 5th February 18Sa,

is quite express—" In the event of my brother dying," &c. So that there can be

no doubt that he had not died at the time when that codicil was written.

But James Waddel died in August 1835 ; and it is impossible to allege, and
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lias not been alleged, that the testator was not of sound disposing mind at that No. 172.

time. The evidence proves incontestably that he was perfectly sound then and

long after. " July 12, 1845.

5. The separate codicil, dated 21st January 1886, revoking the promise or be-Waddel's

quest to Ann Waddel, plainly refers both to the first and the third codicils ; andTru"e"-

that, having been executed before witnesses subscribing it, there can be no reason

able question about the date of it. And I see no evidence of insanity prior even

to that date. Dr Davidson saw none on the 20th January.

6. If there is faith in evidence, the receipt or acknowledgment by Henderson,

dated 5tb February 1885—(print, p. 103)—proves that this paper of codicils was

put into Henderson's possession, sealed up, on that day. For, whatever the pur

suers may make of the unexplained circumstance about another acknowledgment,

there can be no doubt that that now referred to relates to the very paper on which

the five codicils are written.

7. In October 1835, Waddel began to give instructions to Mr Storie to pre

pare a regular disposition of Sydserff in favour of the Lord President ; and it is

to my mind utterly inconceivable, that the codicil under reduction could have

been executed after that.

These are all facts of real evidence, all tending to one result, and demonstrating

that the codicil must have been executed of the date which it bears, and, at all

events, long before there is any evidence of insanity.

But to leave no room for any doubt as to the reality of that result, there is,

besides, a great deal of extraneous evidence of a different sort, proving that Wad

del spoke to various persons, not only of his intention to settle Sydserff on the

President, but of his having actually done it.

(Lord Moucreiff here referred to the testimonies of six witnesses, viz. Alexan

der, pp. 20-24—Henderson, p. 201, which is express that he was told by Waddel,

some time in 1835, that Sydserff was to go to the President—Fisher, pp. 207-208,

that James Waddel told him early in spring 1835, that his brother had iuformed him

that he either had made, or was to make, a settlement of Sydserff upon the President

—Forbes, pp. 211, 212, still more positive, that, in spring 1835, James Waddel

told him tbat William Waddel had made him aware that he bad already settled

Sydserff upon the President—that of Dr Watson, which, though not so distinct, is

equally positive, that James Waddel said to him that he knew it bad been arranged

as to Sydserff—and, lastly, the testimony of Mr Tyndal Bruce, p. 203, that, on the

27th January 1836, William Waddel communicated directly to himself the whole

substance of the disputed codicil : That the pursuers bad objected to this last evi

dence, first, by endeavouring to impeach Mr Bruce's credit, for which Lord Mou

creiff thought there was no solid ground, although Mr Bruce might be in an error

in allowing the disposition to be executed at the time and in the manner in which

that was done : That it was objected to, second, on the ground that Waddel was

then insane. Lord Moncreiff said he thought it very doubtful whether there was

any ground for this as matter of fact, being founded on a single incident in the

middle of the night, given with many qualifications, upon which Dr Davidson, the

question being put to him, answered very solemnly, that all he could say was, that

the occurrence might indicate that Waddel was then threatened with an attack of

insanity ; and there was no evidence that he bad ever been under restraint up to

that time. Lord Moncreiff then proceeded)—
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But will this take away the evidence of clear and positive facts told to Brace,

with perfect clearness and self-possession, the day before, when that statement n

found to correspond accurately with the actual fact in the existence of the codicil

having these precise objects and effect ? I cannot so deal with such evidence ; and

if the jury rejected it, agreeing as it does with all the other facts of the case, I

think that they went against plain evidence, which they were bound to receive.

When I combine all this evidence, real, written, and parole, together, I think

that it makes a case of fact proved beyond the reach of rational doubt. Bat I will

not enlarge further.

Now, what evidence is there to set against this in regard to the material ques

tion of the time when this deed was executed ? I must fairly profess that I cm

see none at all. There is not a shadow of evidence that even touches the point.

Arguments, indeed, are used to induce a belief that, by possibility, through undue

influence, dictation, or other means, the codicil may have been executed after

Waddel was insane. I think this literally impossible, in the face of the evidence to

which I have adverted. But, waiving any question as to relevancy or competency

of such statements under the issue, where is the evidence of any such thing? I

see none.

1. On the 28th of February 1836, this paper, with others, was put into the

hands of Chalmers, and an inventory made of them, as they were afterwards depo

sited with the Sheriff ; and we are now to take it that Waddel was insane on the

27th February. But though it is true that till then the codicil had not been pro

duced or exhibited except to Henderson under cover, there is no doubt of its iden

tity, and, if there is faith in evidence, it is proved that it existed long before, and

even that Henderson got it on the 5th January 1834.

The mere insinuation, therefore, does not at all meet the facts in evidence.

2. It is said1 that Waddel did not mention the execution of the codicil to Bruce

in February 1835, nor to the Lord President, nor to Storie.

This is a mere negative circumstance, which proves nothing positive. It is

easily accounted for, but can be of no weight, when it appears that he did commu

nicate what he had done to his brother, James Waddel.

The presumption is, that he made the deed in a holograph form on purpose,

because he did not choose to make all his purposes in it known to others. Hot

he came to mention it at last to T. Brnce, in a moment of confidence, is explained

in the simplest manner, by the way in which the conversation began, and by the

fact that he had already given instructions to Storie to prepare a direct disposition

to the President, which he meant to deliver immediately. But nothing can be

more natural than that he should not have thought of making any such commoni-

cation of his private arrangements at an earlier period.

As to the President and Mr Storie, it is to be remembered, that the codicil

contained a great deal more than what related to Sydserff, which he might natu

rally not choose to disclose to them. And as to Sydserff, it was unnecessary to

mention it, when he was about to execute a regular deed for conveying it.

3. Much reliance is placed on certain statements in the memorandum of Hen

derson, his letter to Dickenson, and the unexplained circumstance concerning a

certain receipt or acknowledgment.

Notwithstanding the importance which has been attached to these circumstance*,

and the extreme anxiety with which they are pressed on us, I cannot for nj life
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see how they can be regarded as evidence to affect the date of this deed, or to do No. 172.

away all the positive evidence concerning that date. Mr Henderson may have

made mistakes in his memorandum, as it is clear that his memory was not very Waddel'v

good ; and it may be impossible, now when he is dead, to explain the meaning and Waddel'a

history of the acknowledgment regarding a third paper referred to. But the paper 8tee**

of codicils is here, and the question iey at what date it was executed ; and how

such an unexplained circumstance about something else can effect that question I

cannot see. There is no case made of that deed having been revoked ; and it

could not possibly be so, seeing that we have clear evidence that Mr Waddel re

tained his full intention as expressed in it, and had preserved the instrument itself

with great care. But there is no such case, and we must always remember what

the true question in issue is. The pursuers may conjure up suspicions and ima

ginations of something they know not what. But the question always returns,

how does this bear to meet or overset the accumulation of evidence concerning

the actual date of this codicil ?

With regard to the passage in Henderson's letter to Dickenson, it appears to

me to have arisen from a very groundless jealousy of Mr Fisher. But as to the

matter in hand, instead of proving that Henderson was intimately acquainted with

Waddel's- private papers, and knew of something to endanger the deeds which

Fisher might discover, it appears to me to prove the very reverse. Long before

either the memorandum or the letter to Dickenson was written, Waddel's reposi

tories had been sealed up, and were under the command of the Sheriff. Hender

son's groundless apprehension, therefore, evidently was, that there might be

something among those private papers of which he had no knowledge at all. And

as nothing of the kind has been found among them, this just demonstrates that

Henderson was not in such a state of confidence with Waddel as to be admitted *

into all his private secrets.

The way in which these circumstances are attempted to be made available to

the pursuers, is by making them the ground of a surmise or suspicion that Hen

derson may have employed undue influence, and by dictation, or otherwise, got the

deed executed after Waddel was insane. If there is truth in evidence, this is im

possible. But it is at best a mere suspicion of a possibility. And it is evidently

groundless in its very basis. For Waddel was not fatuous, nor a man of easy dis

position, to be led to such a thing by Henderson, or any one else. On the con

trary, he is proved to have been rather irritable, and steady to his own purpose.

Bat it is unnecessary to speculate about a thing of which there is no evidence.

There is not a grain of evidence that Henderson ever exercised any influence over

Waddel, though he was undoubtedly an intimate friend.

It is thought to be surprising, that no draft of the codicil has been found, and

t is said that the deed is so framed, that some man of law must have been con-

lected with it. I see nothing in either circumstance. When Waddel chose to

* rite his codicil with his own hand, and then seal it up, it was evidently for the

>nrpose of preventing the contents of it from being known. But with such a pur-

>ose, it would, indeed, have been the act of a madman to have kept the draft of

uch a paper lying open among his papers. And as to the form of the writing, it

s proved that William Waddel was an acute, intelligent man, very well read,

fe had great experience in the world ; and one witness says that he was the best

nan of business he ever did business with. What wonder, then, that he should
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No. 1 72. have known how to frame so simple an instrument a9 this is. But, in reality, un

less the date of the instrument can be impeached, it signifies nothing by w La-

means he got that knowledge.

I could say a great deal more upon this part of the case. But I abstain, and

shall go no further.

Mr Rutherfurd was not wrong in expecting that I should at once state to the

Court, that with the charge in law I did send the whole question of fact upon the

evidence to the jury, with the observations which I thought it necessary to addresi

to them. But notwithstanding this, it is still a perfectly competent and legal

question, whether the verdict is not contrary to the evidence. In several of iW

cases which I have quoted, both English and Scotch, the same thing took place

and it occurred very remarkably in the case of Skene v. Maberley.

I am of opinion that this verdict is manifestly contrary to evidence. I think ii

contrary to all the material evidence in the proper question at issue, and therefore

that it is necessary to justice that a new trial be granted. Though the canst s-

perplexed by the quantity of matter brought into it, I hare considered it all will

as much care as I am capable of; and I have come to this opinion as deliberately

as I ever did in any case within my recollection.

Lord Murray.*—I had the preparation of these cases when they were os

a former occasion before the Court. There is only one before us now, and 1 en

tirely agree with what has been stated by Lord Moncreiff, that we have notb .

to do with the other case. But I must say, that in preparing these two cam, I

felt greater pain and difficulty than I over experienced, than I hope evertoeipe-

rience, or than I think it possible I shall do in any case. Certainly, wlienlfuo-

that in one of these cases there was a statement in the summons that a person ot

great distinction, and whose character was remarkable for being the reverse of

avaricious or sordid—one who was so honourably known in the profession, aid

whose conduct 1 had observed for forty years—when he was accused on this occa

sion of having, by fraud and impetration, and other undue means, obtained a dees'

conveying an estate to him, to the injury of females committed to his charge— 1

certainly regarded the case with feelings of, I may say, more than dislike. And *Im

an objection was stated, that this case was brought forward, and endeavoured M

be supported, upon one plea which was not legal, I listened to that objection ; w-

I have no hesitation in confessing, that I should have felt no small satisfactioi i

I could have seen legal grounds of altering this verdict. But, my Lords, 1 cilia

no more for myself. If, when such a case as this is before a Judge orjary, he*

they are conscious of any thing that may give them the feelings of a partian, c:

that may excite in their minds any personal feeling—whether arising from dv

recollection of the good conduct of persons whose generosity they have witnessed,

or from any other cause—I am sure that any Judge or juror, who is conscious o!

that, will from that moment watch his own conduct. And, entertaining this con

viction, I trust that the feelings with which I viewed this case at the outset, did

not influence me in any subsequent part of the proceedings. I agree with yosr

Lordship as to the duties and responsibilities of Judges and juries ; but I consider

that in such a case a Judge's is comparatively an easy duty, compared with thsi

* Lords Justice- Clerk and Cockburn were declined.
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of a jury. He is to proceed upon general rules of law ; and may always know * No. 172.

whether he is following out these rules clearly and decidedly; whereas a juror

may find a difficulty in arriving at and weighing the facts, or he may he biassed Waddel * '

unconsciously ; and I do say, that if I thought the jury in this case were subject Waddei's

to any sort of bias, I would at once go freely and entirely into the necessity for a Tru,te"-

new trial. But as there is here no allegation of bias, I think that by the law of

England, whatever the result of the trial before the jury may have been, it should

be regarded as a matter calling for great caution and anxious deliberation, whe

ther in circumstances such as these a new trial should be awarded ; and I confess

that, in this case, I am not favourable to a new trial. My learned brother has

referred to a case which is also referred to by Lord Chief Commissioner Adam,

namely, that of Bright v. Manuel, and also to other cases. Now, I cannot find

any of these cases, whether occurring in England or in the courts here, in which a

new trial was granted, on the ground of a verdict being contrary to evidence, where

there was nut some defect in the mode of trying the case—something imperfect,

that might lead, on a new trial, to a different result ; and even when that imper

fection or defect was the fault of the party asking the new trial, 1 think he ought

to be allowed another opportunity of showing the justice of his case ; and if there

is a reasonable expectation that a new trial will lead to a different result, that it

ought to be granted. Now, as regards the case of Bright, I do not tbink sufficient

light will be thrown upon the matter, without seeing the real nature of the case in

the excellent report which Burroughs has given. In that case the Chief-Justice

said, the jury had drawn a wrong conclusion from facts admitted on both sides;

and therefore he thought the verdict ought to be set aside. There the jury bad

drawn a wrong conclusion, and this was admitted as a good ground for a new trial,

as it was to be supposed that another jury would draw a right conclusion. This

is very strongly stated by Lord Mansfield himself in a case of forgery. (After

quoting Lord Mansfield's dicta in reference to the case in question, to the effect

that, as he had not assisted the jury with a special direction, there was reason to

believe that the same jury trying the case again would come to another conclusion,

Lord Murray proceeded)—Now, if this were a similar case ; if the jury had not

received the benefit of the best direction ; if they had not received the most effec

tual assistance from counsel, and from the Judge who presided, I should say that,

from a regard to the merits and justice of the case, there should be a new trial to

remedy the defects of the decision. No doubt I consider it of the greatest impor

tance that the learned Judge who presided is against the verdict—I consider it as

most important; but I would have considered it of greater importance to a new

rial, if there had been any thing not stated to the jury that might have drawn their

ittention to the facts of the case ; if there had been any thing more to be applied

—any thing, as in Clark v. Thompson, that was to be done and not done, then I

liould have considered that as throwing doubts upon the opinions of learned

riends upon whose opinions I look with the greatest respect. Now, 1 do not mean

o weigh the evidence, whether it is heavy on the one side or weak on the other,

only maintain this, that supposing it weak on the one side, and heavy on the

itlier, and supposing the learned Judge who summed up was against the verdict,

•rt, as the trial was complete, full, and deliberate, and no promise of further evi-

lence held out, 1 hold it is the jury alone who, in these circumstances, are to de-

ide upon it. It may appear very perverse to say, that, in a case in which the

3 u
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jury went against the direction of the Jndge, a motion for a new trial ongbt to be

refused. But the jury are the judges of the facts, as the Judge is of the law. If

a Judge weighs the law, and, with every argument before him, decides the case,

then no argument, can be urged for his hearing it again. In the same way, if

there is no specialty in a case, and every thing has been brought forward that is

essential to a complete kuowledge of the facts, I think there is no ground for a

new trial. As regards a trial like this, lasting for days, it is a totally different

case from those in England, where there may be fourteen or fifteen cases tried ia

one day, where there may consequently be omissions, and where a Judge, from

the pressure of business, may not give a good direction. That defect seems to

me to pervade those cases tried in England, and others also in this Court, particu

larly that of Hogg, to which your Lordship referred as one of great importance.

In that case, the Lord Chief Commissioner said, that the settlement of a per-or,

of sound mind should be respected, and the facts before the jury duly consider

ed. But he said, in that case, they had not been sufficiently considered, amine,

perhaps, from the case not having been so well stated as it ought to have beta,

and therefore a new trial was granted. If there is any thing that can be stated

better, or more pointedly, or more sufficiently to the jury, I should consider that

a stronger ground for a new trial than any other. (After referring, in support of

the same view, to another case tried by Lord Mansfield, his Lordship alluded to

the fact that, in that case, there was contrary swearing, and said)—But where •

case has been in preparation for a long time, and no reason is tendered on tW

ground of bias in the jury, 1 should think with great apprehension and dread od

the consequences of granting a new trial, and I should have felt it my doty to

state, that, if it is allowed in this case, it will not be followed much out—(for it

is always a matter of discretion, not of law)—that the same course will not be

often followed in other cases. My Lords, I certainly say, that if it does not coat

to be a balance of evidence, if there is no evidence on the one side which ia palp

ably contradictory to that on the other, and, more especially, if, on the geoen)

issue which was tried, the jury have taken it upon them to decide a point of li»,

I would take that as an equally good ground against the verdict, because it ia i«l

their province to decide upon a point of law ; and I am anxious to see wheilrr

there is any ground for holding that the jury have in this case doue so. If "■

jury have said, as proper judges of the fact—this is the true road, and that not die

true road, then I say they are the supreme Judges of the matter of fact, and 1

think it extremely dangerous to set their verdict aside. I do not intend to P>

into detail, but shall only ask, is there evidence on both sides, and what i» iw na

ture ? There is certainly importaut evidence as to the codicil, and which 1 do

not think it necessary to go over, as it has been ably and fully stated by Mr

Rutherford, then by the Solicitor-General, next by Lord Medwyn, and by

Lord Moncreiff to-day ; and if all these circumstances were not told before

the jury, in the same manner and with the same advantage aa they bare

been stated to the Court, then I would say the verdict should be set aside.

But there was no omission ; there was every thing done on both sides for d<

trial, during which the case must have been fully and fairly stated to the jorj ;

and if bo, their verdict is unobjectionable. (His Lordship then went on tore*

airier the point, whether the jury had proceeded upon a rule of law, and not

matter of fact ; and for this purpose reviewed the evidence on botk
upon a
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aides at some length. He referred to a cage in Professor More's notes, in which No. 1 72.

the evidence of two persons, being contrary, was not received, and said,)—I think ~~~-

it rested with the jury in that case to believe those two witnesses or not believe Waddel'v.

them. Perhaps few juries would be justified in going that length ; but where Waddel's

there is contrary evidence, who is to judge? (With respect to the evidence tend

ing to adminiculate the deed, he referred first in order to that of Mr Tyndal Bruce,

and said,—) It is stated there are insinuations thrown out against Mr Tyndal Bruce's

evidence. It is stated that he consented to be a witness to the signing of a deed

when VVaddel was actually in a state of insanity. Now, I think he might do so,

and be perfectly innocent. Waddel was evidently in that state of insanity that he

might have said he saw the head of his friend Smellie on a post at Wright's Houses,

and that he had received much instruction from what the head had said to him ;

and yet a person doing business with him, without actual knowledge of the state

of his mind, except what appeared from his conduct at the moment, might honour

ably say that he was not insane. I know the high character of Mr Bruce, but

that is not the province of the jury, who are entitled to say they will believe or

not believe the evidence, just as in the case of Braidie, in which the judge said the

same thing. (Quoting the evidence of Mr Henderson, Mr Forbes, Mr Fisher,

and Mr Watson—) ; these are all witnesses entitled to great credit, and their evi

dence to the deepest deliberation ; and I think if they had been slightly treated, if

they had not received every advantage from the statements of the learned judge,

and his charge to them to consider that evidence deliberately, then I thiuk theie

might be ground for a new trial. (After further remarking upon the evidence, his

Lordship said, in reference to Mr Storie's,) what possible motive had Mr Waddel

when he went to Mr Storie's in the month of October 1835, and called for the

trust-deed he had executed ? He then told Mr Storie that he now wished to alter

the destination in that deed, and to make a new one ; and that he meant to settle

Sydserff upon the Lord President, stating that his Lordship had befriended him.

It is surely very odd, that in referring to that deed, formerly made, he did not say

this much—" I have already made a codicil conveying Sydserff to the Lord Pre

sident.'* It was not foreign to the business, but quite applicable to it, and he was

not speaking under restraint of any kind, but speaking freely. Was then the deed

of 3d January 1835 existing in the month of October, when this trust-deed was

'equested, that deed of Mr Storie ? Then he came back in November, and renews

lis instructions, with the addition that the liferent of Sydserff was to be given to

;lie Lord President's unmarried daughters. He next came (quoting Mr Storie's

evidence) in the end of December or beginning of January, " and directed me to

Jrepare a deed, giving the fee to the President, and the liferent to his unmarried

laughters," &c. &c. I caunot conceive that the case can be laid before a jury,

vithout asking them to consider whether at this time the deed of 3d January was

xecnted or not. After further quoting evidence, his Lordship stated, as the con

tusion to which he came, that even in a case where the opinion of the judge was

gainst the verdict, and although the evidence on one side was weak, and on the

itber aide strong, the jury were the judges of the fact, and their verdict should

iot be set aside. What I am anxious to find is this—was there not evideuce that

he jury should have weighed—have they performed their proper functions—and

re there each grounds as that the Court should set aside their judgment, where

here was so much deliberation, and in a case which lasted for a long time, and
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No. 172. without, so far as I bare heard, any ground of suspicion assigned as to there being

any thing that could bias the jury on one side or the other? If there were a con-

Munro v spiracy of witnesses, or if the case had been imperfectly stated, instead of express-

Badge, ing doubts, I would express a clear and decided opinion in favour of a new trial.

As it is, I must say it is a matter of regret to me that I cannot concur with thoie

two judges to whom I look up with respect and deference.1

The Court accordingly granted a new trial, on payment of costs.

Johk Cullkn, W.S—W. and J. Cook, W.S.—Hon & Oliphant, W.S.—Agents.

No. 173. Donald Mcnro, Suspender.—E. S. Gordon.

Sir Patrick Murray Thriepland Budge, Bart., Respondent.—

Whigham.

Process—Reclaiming Note.—A reclaiming note against an interlocutor of i

Lord Ordinary, pronounced in consequence of a remit from the Inner-House, held

competent, to the effect of enabling the Court to determine whether the interlocu

tor had been pronounced in terms of the remit or not, but to no other.

July 15, 1845. Donald Munro brought a suspension of a charge at the instance ol

1st Division. ^'r ^* ^' Thriepland Budge against him, finding caution in the usual

La. Robertson, way ; but, after the record was closed, the cautioner died. The respon

dent presented a note to the First Division, in terms of the Act of Sede

runt, 11th July 1828, § 118, praying that the suspender might be ordained

to find new caution ; but though an order to this effect was pronounced

and twice renewed, he failed to implement it.

The Court then pronounced an interlocutor, remitting to the Lord

Ordinary to find the letters orderly proceeded, with expenses, in respect

the suspender had failed to find caution. The Lord Ordinary accord

ingly, in terms of the remit, found the charge orderly proceeded, and tie

suspender liable in expenses.

The suspender reclaimed against this interlocutor.

The respondent pleaded, that the reclaiming note was incompetent,

because, as the interlocutor was pronounced in terms of the remit, it mu8

be considered as a judgment of the Inner-House.

The suspender pleaded, that the reclaiming note was competent, and

that it would be necessary to have an interlocutor of the Inner-House, it.

the event of his appealing from the judgment of the Court of Session.'

The Court held, that as the Lord Ordinary might have mistakes

Sands v. Meffan and Others, Jan. 20, 1829, (7 S. 290.)
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the terms of the remit, and pronounced an erroneous interlocutor, No. 173.

it was competent to reclaim, in order that the Court might deter-
... . /■ i • i J"'? 15> 1845.

mine whether it was correct in terms or the remit or not ; but as Lockhart v.

it was not disputed that the present interlocutor was in terms of Lockbtrt-

the remit, the reclaiming note was dismissed simpliciter, with

expenses.

Horni mid Rose, W.S—G. L. Sinclair, W.S.—ArmiL.

Alexander Macdonald Lockhart, and Others, Pursuers.— No. 174.

Rutherford—Marshall.

Sir Norman Macdonald Lockhart, Bart., Defender.—

Sol.-Gen. Anderson.

Process—Stat. 6 Geo. IV. c. 120, §10—Abandonment ofAction—Expenses.—

A pursuer abandoning an action, in terms of the act 6 Geo. IV. c. 120, § 10, is

liable for expenses as between party and party only.

Alexander Macdonald Lockhart, and certain other parties, raised July 15, 1846.

an action of declarator of non-entry against Sir Norman Macdonald Lock- , Z

hart, Baronet, which, after various procedure, they were allowed to aban- w.

don before judgment, under § 10 of the Judicature Act.

The interlocutor of the Court allowed the pursuers, " on payment of

full expenses to the defender, to abandon the cause, agreeably to the

terms, and under the reservation of the statute 6 Geo. IV. c. 120, § 10,"

and appointed an account of expenses to be lodged, and remitted to the

auditor, to be taxed, and report. In taxing the account, the auditor

allowed certain charges which were proper between agent and client, but

not between party and party.

The pursuer objected to the auditor's report as allowing these charges;

and pleaded, that the provision contained in the 10th section of the sta

tute, that a pursuer, on abandoning an action, should pay the " full ex

penses" to the defender, meant only full expenses as between party

and party.

The defender pleaded, that under the interlocutor of the Court, the

auditor was authorised to allow all expenses bonajide incurred in the liti

gation.

Lord Jeffrey.—A defender cannot be in a better situation when be is merely

to be indemnified by the pursuer against loss, and when it is not decided whether

be is in the right or not, than he would be if he had got a decree of absolvitor,
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No. 174. finding that he was in the right. The defender here cannot have more expen«es

_ than he would have got had he been victorious in the suit.

Johnstone v °' Lord President.—1 am of opinion that it was not the intention of the legis-

Ow-n. lature, nor do the words of the statute bear, that, when the pursuer abandons the

action, the defender should have more than full expenses as between party sod

party. In order to put an end to all question as to the interpretation of the sta

tute in future, it may be proper to pronounce an express finding, that expenses

given to defenders, in such cases, shall be taxed and allowed only as between party

and party.

Lord Mackenzie.—I concur. A defender may, from over anxiety, incur a

great deal of unnecessary expense to his agent, but it would be very bard to mske

the pursuer pay for that. Where a pursuer has abandoned an action, in terms of

the statute, he cannot be in a worse position than if he had gone on with the case,

and a decision had^een pronounced, finding that he was in the wrong; bnt the

law allows expenses as between party and party only, even where the losing party

has been found to be in malajide.

Lord Fullerton concurred.

The Court pronounced the following interlocutor:—" Find, that under

the statute 6 Geo. IV. c. 120, § 10, the pursuers are not liable for sny

charges which are not proper charges as between party and party in a soil;

and remit to the auditor to revise his report, and to tax the account of

expenses in conformity with the above finding."

Locihart, FUsieh, and Whitfhfad. W.S.—Cumxhiohams and Bell, W.S —Agen's.

No. 175. William Johnstone (J. and H. Smith's Trustee), Pursuer and

Advocator.—Sol.-Gen. Anderson—Mackenzie.

Jacob Richard Owen, Defender and Respondent.— Graham Bell-

Hector.

Cautioner—Guarantee.—Terms of a letter recommending a purchaser to •

seller, which, in the circumstances of the case, were held not to constitute a gua

rantee.

July 15, 1845. On 8th October 1841, James Linton, merchant in London, wrote to

Ht DrvisioK. Messrs J. and H. Smith, merchants in Glasgow, requesting to know

Lord Ivory, whether they would give him credit for a certain quantity of whisky,

«« provided I give you a respectable reference" Messrs Smith answered,

that they would supply him upon his " procuring a letter of unexcep

tionable reference." On the 15th, Linton wrote again, requesting that

some samples of whisky might be sent him ; and stating, " My references

are, J. R. Owen, Esq., Town and County Bank, Aberdeen ; Mr Henry

Edwards, Liverpool ; but you will please not apply to these gentlemen

until I send you an order, as it will be requisite to write to them first."

N.



COURT OF SESSION. 1047

On receipt of this Messrs Smith sent it to their law-agent in Aberdeen, No. 175.

to whom they wrote in these terms:—" We annex a letter, which please j. 15> J845

peruse. We consider the request of Linton calculated rather to make Johnstone v.

us anxious to consult the references, and that without loss of time. If

you could therefore oblige us by ascertaining from Owen a confidential

opinion respecting this gentleman, and advise us in course, as we hare

occasion to advise him with samples ; and in these times we wish to be

' doubly armed.' " Nicol replied, in course, as follows:—" I am this

moment in receipt of your favour, and have since seen Mr Owen, who

is secretary to the Town and County Bank. Mr Owen is very honest

and respectable, and I should be inclined to receive his statement as fully

entitled to every credit. He says that Mr Linton is a very respectable

young man, of excellent character, and for whom he feels much inte

rested, and that he, Mr Owen, would credit Mr Linton in any reason

able way which he might require in the way of his business. That he

does not think you could be wrong in doing so, but that Mr Owen's po

sition precludes him from any guarantee, and that you will understand

that the statement now made gives none such. On the whole, I should

think you run little risk in trusting Mr Linton to any reasonable extent

in due course of business."

The samples of whisky were sent to Linton on the 25th, and on

the 29th he wrote to Owen :—" As Smiths are willing to do business

with me, provided I can furnish them with a respectable reference, I

shall be most exceedingly obliged, and in your debt for years to come,

if you will be so good as write to them, and beg you will excuse the

liberty I thus take in making such frequent calls on your goodness, and

sincerely hope that this will be the last time that I shall have to annoy

you with such things. Mr Edwards has given them a splendid letter,

and one from you would seal the matter."

On the 1st November, Owen wrote to the Messrs Smith the follow

ing letter :—

Gentlemen,—Having been requested by Mr James Linton, of High

Holborn, London, to state to you my opinion of him, I have much plea

sure in stating that I have been acquainted with Mr Linton for a num

ber of years, and have the highest opinion not only of his integrity, but

his knowledge of mercantile affairs and his habits of business.

" I can, therefore, confidently recommend him to your notice, and you

may rely upon his being trustworthy to the amount of any obligations he

may come under."

On the 3d, the Messrs Smith replied to him :—" We are this morn

ing favoured with your letter of the 1st November, and beg to express

our thanks for the opinion you communicate to us of Mr Linton. Your

letter is the more to be appreciated as we have not the pleasure of know-
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Owen.

No. 175. ing Mr L. and the nature of the transactions— viz. shipping whiskies in

Jul 15 1845 w'''ch so much is paid for duties to the English market—makes your

Johnstone v. testimony to his character highly valuable."

Linton gave three different orders to the Messrs Smiths daring the

month of December, for the prices of which three bills were drawn upon

him by them, and accepted. When the first fell due, Linton failed to

retire it, and it was in consequence taken up by the Messrs Smiths;

but, before they had done so, Linton remitted them a sum of money in

part payment, and two bills indorsed in their favour. These bills, how

ever, were dishonoured. When the second bill accepted by Linton be

came due, he failed to retire it also, and it was taken up by the Smiths;

but shortly afterwards they received from Linton its amount in cash.

Before this payment had been made, Messrs Smith, on 17th February-

wrote to Owen as follows :—

" Our object in writing to you, upon the present occasion, is to in

form you how we are situated with Mr Linton of London, who you re

commended in such strong terms to us, and on the faith of which we

have had two or three transactions in Islay aqua, and credited him to a

very respectable amount. We shall show you, however, how far Mr

Linton has merited your recommendation and our confidence.

" Our first transaction fell due on 5th January, £88, and it was not

paid, although accepted payable at the London and Westminster Bank.

We paid it here, with expenses. After it was dishonoured, Mr Linton

sent us £35, and two acceptances indorsed to us—£35 at one month, and

£25 : 10 : 6 at two months. These bills we declined to receive as pay

ment of the returned bill, and wrote to Mr L. to that effect. He stated

he would send us the money for them, but this he has not done. The

one month bill we sent through the Royal Bank, to be presented when

due : it has also been returned to us, with expenses. Such a result will

likely attend the other bill due 20th February, £25 : 10 : 6.

•• Our next transaction falls due on the 13th February, £93 odds. We

aJvised Mr L. to be prepared for it, but we are to-day presented with

this bill returned unpaid ; and, most unaccountably to us, we have i

letter from Mr L., dated 14th February, to this effect—* Smith, Payne,

& Co. will advise the British Linen Co. to pay you £86 to-morrow; the

remainder and other matters shall have my immediate attention. I may

write you again to-morrow.' This money will be here to-morrow if

sent, which we very much doubt.

" There is another transaction due on 25th March, £121, 8s., which

shows you the credit he enjoyed, and we must say altogether on the faith

of your recommendation.

" Mr Linton may be quite good at bottom, but we submit the abore

to you as an idea of his ' attention to business.' For those repeated ir/e
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gularities we cannot account, unless there be something not right in his No. 175.

matter9' . . . July 1^7845.

" We request you will write us more particularly as to his means ; Johnston* v.

for, under the circumstances stated, we feel very dissatisfied with such wen-

conduct ; and in the event of any loss occurring we hold you respon

sible."

Owen returned the following answer in course :—

'* I beg to acknowledge receipt of your letter of yesterday's date, and

I assure you I am no less surprised than grieved at its contents.

" I hope you will believe me when I state, that the opinion I gave you

of Mr Linton was from a firm conviction, founded upon long personal

observation of his character; and although I should be far from justify

ing his conduct, in regard to the transactions you have had with him, as

stated in your letter, yet I cannot bring my mind to alter my former

opinion of his principles at least, before obtaining an explanation from

him, relative to the irregularities of meeting your demands upon him. I

have, therefore, written to him demanding such an explanation, and have

also requested him to make a similar communication to you, which I

trust will be found satisfactory.

" As to his means, I am not at present in possession of sufficient in

formation to acquaint you on the subject, but as soon as I can do so with

sufficient confidence, I shall have much pleasure in putting you in posses

sion of it.

" I am glad to state that I do not apprehend the smallest danger in

regard to payment of your outstanding claims upon Mr Linton."

The Messrs Smith wrote to Linton on the 21st February, that they

had instructed their solicitor to ask an explanation of his conduct, and

adding, " We do not question but you are able to produce sufficient

guarantee, so as to prevent the immediate adoption of measures which

would be better avoided both on your own account as well as ours."

When the third bill accepted by Linton became due, it was disho

noured, and no part of it was ever paid by him ; and, on this being com

municated to Owen by the Smiths, he, on the 31st March, replied—" I

am in receipt of yours of yesterday, informing me of the non-payment by

Mr James Linton of his acceptances to you, at which I am much an

noyed.

" I have by this post written to Mr Linton on the subject, and trust

that he will discharge your claim immediately.

" I deeply regret the annoyance my introduction has caused you."

Linton having absconded, without the Messrs Smith having obtained

any further payment, they raised an action against Owen in the Sheriff-

court of Aberdeen, narrating in the summons his letter of 1st November
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No. 175. 1841, and concluding against him for the balance still due to them by

johnstooe y. Owen pleaded in defence, that, in the circumstances of the case, the

Owi-ti. letter in question was merely a confidential opinion of Linton's character,

given at the request of the pursuers, and did not amount to a guarantee;

and that as there was no allegation that he had made a fraudulent misre

presentation in it, no liability could be inferred against him.

The Sheriff-substitute sustained the defences, and assoilzied the de

fender with expenses.*

The Messrs Smith having become bankrupt during the pendency of

the action, William Johnstone, the trustee on their sequestrated estate,

* " Note.—The Sheriff-substitute thinks that it is legitimate to consider the

letter founded on as the ground of this action in connexion with the facts esta

blished by the correspondence in process.

" If the construction put upon the letter by the pursuers is to be adopted, il

means that the defender guaranteed the engagements of Linton to any amount,

Can this be the meaning of the letter ? From the correspondence, it appears tint

Linton was desirous to commence an extensive trade in whisky, and applied t»

the pursuers to be supplied with that article. They agreed to do so, on hisgiviir,

a reference as to character, as he was a stranger to them, and lie referred them lo

the defender, who, on being applied to by Mr Nicol, the pursuers' agent, stated

that he would credit Linton in any reasonable way that he might require; that be

thought the pursuers would not be wrong in doing so, but that his situation pre

vented him from becoming Linton's guarantee. This was about the 18th October,

and immediately the pursuers sent samples of whisky to Linton, and solicited bis

orders. They say that they furnished no whisky till after receipt of the defender's

letter. But it is clear from their letter of 12th October, offering to supply whi»kj

on Linton's procuring a letter of unexceptionable reference, and their letter of '2.W-

October, sending him samples, suggesting that he should sell the whisky, and de

siring him to be very particular as to instructions when he sent orders ; that they

were satisfied with the opinion of the referees, and resolved to trust Linton with

out the defender's guarantee. But Linton, ignorant of the pursuers' application

through Mr Nicol, applied to the defender for a recommendation, and the letter of

1st November was sent to the pursuers. How did they, on receipt of it, interpret

this letter ? They kuew that Linton would apply to the defender for a letter of

recommendation, because he was ignorant of their own confidential enquiry, and

they had only a few days previously been informed by Mr Nicol that the defen

der's position precluded him from granting any guarantee. Did they then consider

this letter as a guarantee of all obligations to be undertaken bv Linton ? If they

had, would they not have said so? After Mr Nicol's information, were tbeynot

bound to have intimated to the defender that they had viewed his letter as a pa-

rantee, if they so viewed it ? But they did nor ; for they merely convey their

thanks for the opinion expressed of Mr Linton, which was the more to he appre

ciated, as they did not know him, and the nature of their transaction made the

testimony to his character highly valuable. '1 hese facts demonstrate the meanmf

of parties, aud show, as the Sheriff substitute thinks, that neither the one party

nor the other considered the letter founded on as any thing more than a mere re

commendation ; and it was only after Linton's insolvency that the pursuers thought

that it might be read as a letter of guarantee. And when read alone, it appears W

warrant this signification, but, read along with the correspondence referred to, it can

only be viewed as a letter of recommendation ; and, after considerable hesitation.

the Sin riff-substitute has given it this construction."
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wagsisted as pursuer in their stead, and appealed to the Sheriff, who ad- No. 175.

hered to the judgment of his substitute.* T 1T~TtjS
July 15f 1^45.

The pursuer advocated. J,. in, stone ».

The Lord Ordinary pronounced the following interlocutor :—" Having °w""-

regard, more especially, to the terms of the defender's letter of 1st No

vember 1841, on which the action is libelled, finds that the said letter,

inasmuch as it imports a representation of, and vouching for, the credit

and pecuniary trustworthiness of James Linton, must be held (in con

formity with a series rerum judicatarum of this Court) entitled substan

tially to the same legal effects as a letter of guarantee—Therefore advo

cates the cause, recals the interlocutor submitted to review, and decerns

in terms of the libel : Finds the pursuer entitled to expenses, both in this

Court and the court below." f

• « Note.—This cause is by no means free from difficulty, but the Sheriff

agrees in opinion with the Sheriff-substitute.

" It may be true that the writing libelled on wonld, in certain circumstances,

be held to amount to a letter of guarantee ; but, in judging of such questions, the

Supreme Court is accustomed to consider whether such letter were given spon

taneously by the writer, and presented by the purchaser seeking credit, or whether

it was in answer to enquiries by the seller, and to be guided by these circumstances.

The Sheriff, therefore, is not only warranted, but bound to look to the circumstances

under which the letter was granted, in judging of its import.

" It happens that the defender was first applied to on the part of the pursuers

by their agent, Mr Nicol, making enquiries, not whether a guarantee would be

granted, but under a reference, which the Sheriff considers to be a very different

thing ; and, from what is detailed in Mr Nicol's letter to them, the defender not

only did not come under a guarantee, but expressly told them that his situation

precluded him from doing so. Now, did the pursuers declare that they would

not deal without a guarantee ? Quite the reverse. They went on sending samples

of spirits to Linton, and, when he applied to the defender as a referee, the letter

in question was written ; but it was not because they had ever expressed them

selves dissatisfied with what had been said to Mr Nicol, which was a clear decli

nation of any guarantee. The Sheriff must, therefore, hold, that neither party

at the time considered the letter to be a guarantee, and which he believes to be

the truth."

| " Note.—The Lord Ordinary does not very well see how the Scotch and

English authorities are, in point of principle, to be reconciled ; but both parties

having declined the opportunity which he offered them, of bringing the point by

report under the consideration of the Inner- House, with a view to a general recon

sideration of that important question, he is bound to decide according to our own

precedents, and he has so decided. It may be that the operation of the English

statute of frauds will be found, in certain respects, to account for the apparent dis

crepancy of decision in the two ends of the island ; though even where writing has

intervened, so as to take away, in some sort, this ground of difference, there has

been no English case, so far as the Lord Ordinary is aware, decided to the like

effect as in our Courts, with reference to any such form of letter as has given rise

to the present question. Be this as it may, however, looking to the question as a

purely Scotch question, the Lord Ordinary, as an individual judge, does not feel

at liberty to treat the point, in the face of the Scotch authorities, as any longer

open.

" Adopting the Scotch rule, the Lord Ordinary does not think that any effect

can be given to the verbal communication which took place between the defender
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No. 175. Owen reclaimed.

At the first advising, on the 11th June 1845, the Court was equally
July 15 1645.

John.tona v. divided in opinion—the Lord President and Lord Jeffrey holding that

Owen. tne ietter 0f the 1st November constituted a guarantee, and Lords Mac

kenzie and Fullerton that it did not. The case in consequence stood

over for consideration.

At advising of this date,

Lord President.—After having seriously reconsidered this case, I hate seen

nothing to change the opinion I expressed when it was formerly before u>. Oi

the first occasion that Owen was asked tor his opinion as to Linton, he gave is.

and Mr Nicol on the pursuers' part, prior to the date of the letter libelled. Tfcat

communication, certainly, having been sought entirely on the pursuers' application,

and for their own ends, from a party whom they were not entitled to place in a

position of the smallest personal responsibility, would not, even if it had resulted

in a statement of Linton's credit as broad as is contained in the subsequent letter,

have practically availed, unless indeed the 6072a Jides of the defender's statement

could have been impeached. But all hesitation on this head was cleared; for i;

resulted in an express declaration of refusal by the defender to become bound, it

any sense, as guarantee, and so for the time the matter closed. The chequer, in

short, was wholly shut, so far as the verbal communication is concerned. But»

standing the case, and when the defender must thus have known himself to be

absolutely free, he, of his own accord, as regards the pursuers, and no longer for

their ends, but for the ends and at the express instance of Linton as the party to

be accredited with them, comes forward anew, and without reference to any tnior

that had previously taken place, but, on the contrary, as an entirely fresh and in

dependent proceeding, volunteers the letter in question, in which he now, for the

first time, and in direct contrast, as it were, with what had previously occurred,

vouches for the pecuniary trustworthiness of his friend. The Lord Ordinary can

not mix up these two things together. The letter ultimately granted must itaad

or fall by itself. And (regarded in this light) as a document voluntarily tendered

by the defender, with a view to accredit Linton—not confidentially granted f*

the pursuers' guidance, on their own application—it appears, according to ill

authorities, to be conclusive. The defender attempted to treat it as a mere letter

of introduction, embodying his opinion as to Linton's general character and bruises)

habits. But the Lord Ordinary cannot so read it. Had the letter stopped attar

first paragraph, indeed, such possibly might have been held its import. Butvbe)

it proceeds to recommend Linton to the pursuers' notice, adding, ' You may re'>

upon his being trustworthy to the amount of any obligation he may come under.

it plainly implies (and in terms far stronger than occurred in some of the fori; -

cases) a positive vouching for Linton's pecuniary circumstances and credit, opoi

the faith of which, accordingly, as their inducement for dealing with bim, the par-

suers are called on to rely.

" If the letter be thus to be construed, there seems no room for doabl that it

must be held to cover all the four transactions which the pursuers had wilii Lin

ton. There was nothing unreasonable or out of the way in the course or extent

of dealing. The credit given was no more than, in the circumstances in wbici

Linton was represented as standing, might, naturally have been looked far. And

as regards the pursuers' whole conduct, both towards Liuton and the defender,

there is nothing, as far as the Lord Ordinary can see, in any respect open to cen

sure. To use Lord Corehouse's words, in Kembles, 31st May 1831, 'they acted

with due vigilance, both for their own interest and that of the defender; but, ai

the same time, with the caution and delicacy requisite in the cirrumsUtnces of t»»

case.' "
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stating at tli e same time, however, good grounds for not giving any guarantee ; No. 175.

and no credit was given upon the faith of that opinion, for no whisky was sent to

Linton at that time. But then Linton applies to Owen for a letter, and referring j°|,' It0J,e v '

to the " splendid " one which he had got from Edwards, adds, " one from you Owen.

would seal the matter." It is upon this direct application that Owen writes the

letter of the 1st November. If he had written nothing else than the first para

graph of this letter, it could not have been held to amount to a guarantee ; but

then follow the words, " I can, therefore, confidently recommend him to your

notice; and you may rely upon his being trustworthy to the amount of any obli

gation he may come under." These words are of a character altogether different

from the statement of his opinion as to Linton's integrity, his knowledge of mer

cantile affairs, and habits of business. They are essentially different from a mere

general statement, that Linton was a trustworthy person ; they are, that he may

be relied upon as trustworthy to the amount of any obligation, and that I think

amounts to a guarantee—a guarantee for the amount of any obligation he might

come under to the parties to whom the letter was addressed. And then the an

swer to this letter is very important. The Messrs Smith, in their letter to Owen

of 3d November, say, " Your testimony to his character is highly valuable." Now

a testimony given to the character of a party with whom a merchant proposes to

deal, seems to imply something more than a mere opinion that he is honest ; it

means that he may he trusted in his transactions, and therefore I do not think that

the explanation attempted to be given of the way and extent to which this testi

mony was intended to be granted, and the manner in which it was received, is

enough to change what was in its terms a guarantee. It has been said that the

Smiths never supposed that they had got a guarantee ; but the letters to Linton

after the dishonour of the first bill, seem to imply that it was on the strength of

Owen's recommendation, and on his credit, that the dealing bad commenced. But

then comes the letter of the Smiths to Owen of the 17th February, which is quite

nnambiguous. Now what might naturally have been expected to he the answer

to a communication of this kind, if Owen had supposed that he had given no gua

rantee ? Would he not have taken his stand on that ground, and said " I never

gave, and never intended to give, any guarantee ? " But he says nothing of the

kind in his reply ; for he seems to have felt that he was committed, and did not

venture to declare off.

We must take the whole of the correspondence together, and gather the inten

tion of the parties from it ; and, looking at it in that view, I am of opinion that

the letter of the 1st November does amount to guarantee, and that the interlocutor

of the Lord Ordinary ought therefore to be adhered to. The case, however, is

undoubtedly one of nicety, and is of a very special nature.

Lord Jeffrey.—On reconsideration, I have seen great reason to doubt the

soundness of the opinion I formerly expressed ; and, on the whole, I am now inclined

to differ from the view taken by your Lordship. There seems to me to be a radical

difference between a voluntary expression of willingness to guarantee the responsi

bility and credit of another, and an expression of opinion as to his responsibility

and credit given when asked by a third party. The question, when we come to dis

tinguish between these two cases, is, whether it has been said, in effect,—the

character and means of the party render the risk of dealing with him so small,

that I am willing to take that risk upon myself; or merely, his character and
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No. 175. means are such, that the person inquiring as to them need not hesitate to deal

with him? I have come to the conclusion at which I have now arrived in the

Jay lo, 1845. pregent casP> uy patting this hypothetical case,—suppose a reference made forin-

Otren. formation as to the propriety of dealing with a party, and the answer given to

the applicant is, " yon may safely deal with him, because he has command of

£50,000, and is a person of the greatest prudence." That would be stronger

than what is contained in Owen's letter. In both cases reasons are given for the

opinion expressed. These assigned in the hypothetical case being wealth awl

character. Now, suppose that the facts upon which the reasons were found*-!

were true at the time when the information was given, but that, within a short

time afterwards, the £50,000 was lost through some unforeseen misfortune, would

the informant be answerable as a guarantee ? I don't think be would ; though, no

doubt, if the reasons given had no foundation in fact—if the party had neither

character nor fortune, and if the information had been rash or false, the case might

be different. But if, on the other hand, in answer to the information asked, i

guarantee of the party's credit bad been added, then neither the truth of the

statements on which the opinion was founded, nor the bonafides of the informant,

would be sufficient to remove his liability.

With regard to the present case, I quite agree with your Lordship, that testi

mony as to the character of one merchant given to another, means his credit and

responsibility as a merchant, and not merely his honesty as a man ; but then it

menus his credit at the time the information is asked and given, and does not ex

tend to his credit for the future. We must therefore look to the whole correspon

dence here, to see whether there was at any time a change from a simple repre

sentation of present, to a guarantee for future credit ; whether any guarantee of

that kind was asked, tendered, or actually given ; and doing so, I think that there

was no transition here, at any time, from a simple representation to a guarantee.

We find that, at first, a guarantee is explicitly declined, for Nicol expressly itatn

that Owen refused to become a guarantee. Then Owen in bis letter undoubtedly

says, " Linton is trustworthy to the amount of any obligations he may come

under;'' but does he say, " I take the risk of his responsibility for all such obli

gations," or any thing that is equivalent to it ? But then there is his answer to the

Smiths' letter informing him that they hold him responsible; and, undoubted!;.

that letter, and his answer to it, creates the greatest difficulty in the case. Bat,

it is to be observed, that the Smiths' letter may have been written under the

idea that Owen's recommendation had been so rash or so unfair, as to render him

responsible ; and had it necessarily implied an assertion that be had become gua

rantee for Linton, would not his answer naturally have been, that be had new

come under any such obligation ? But his answer is just an assertion that the in

formation he had given as to Linton's character was correct. And then it it rerr

important to look to the last letter of the Smiths to Linton, after the correspon

dence which had taken place with Owen, in which they call upon him to get a

guarantee—thus evidently implying, that they did not suppose that at that time

they had one. Upon the whole, then, I doubt whether this letter, though a posi

tive testimony to Linton's character and credit, taking these terms in their widest

meaning, can be held to amount to a guarantee, though Owen was undoubtedly

bound for the truth of his information as at the time he gave it. In order to cot-
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stitute a guarantee, I think explicit language must be used, though it is not neces- No. 1/5.

sary that it should be expressed in any particular form of words.

The cases which have been cited cannot form any authority in a case like the joh* lt0'ne v

>resent, which depends on a coarse of correspondence. The English law upon Owen.

he subject has not been prominently brought before us; but if it were clear, as

he Lord Ordinary seems to hold in his note—and I have no doubt rightly—that

iy the law of England there would have been no guarantee here, I should not,

lotwithstanding my respect for the recent decisions of our own Courts, be inclined

o hold that the law merchant was different in this end of the island. Upon the

I'/iole, then, I am of opinion that the interlocutor of the Lord Ordinary ought to

e altered.

Lord Mackenzie.—After a further consideration of this case, lam more than

onfirmed in the opinion I formerly expressed. Were it necessary to lay down

iy general rule of law as to the constitution of guarantees, I should be inclined

d concur in that stated by Lord Jeffrey. I should have liked to see a statement

f the law of England upon the subject. I am not satisfied that we can extend a

lere expression of opinion into a guarantee, except upon the authority of the un-

erstauding and practice among merchants themselves, for I think such a construe-

on would be a very hard one, and likely to be productive of both discomfort and

inger in trade. I should, therefore, be unwilling that any such rule should be

'cognised ; and I do not think that, in the special circumstances of this case, it is

•cessary to lay down any general rule at all The letters founded upon do not

em to me to amount to a guarantee. It was " a reference" which Linton ori-

nally offered, and a reference is a different thing from a guarantee ; and it is " an

exceptionable reference " that is asked in answer to this offer. Owen is named

the referee, and Nicol is told to get, not a guarantee, but a confidential opinion

am him.

The opinion which he gets is coupled with an express refusal of a guarantee ;

id for that a permanent reason is given, that Owen held the situation of bank

ent. After having got this opinion, the Smiths send the samples to Linton,

il thus showed that they were ready and willing to trade with him upon the

rength of the information that they had got. Then Linton writes to Owen, and

bat does he ask ? "A respectable reference.'' " The splendid letter," which

nton says had been granted by Edwards, has been much founded upon ; but

at very expression—splendid letter—appears to me to show that it could not

a guarantee, and I therefore suspect that the "splendid letter" was not a

larantee at all. If it had been, I have no doubt we should have seen it here.

compliance with Linton's request for a reference, the letter of the 1st Novem-

r is sent. That letter contains in its first paragraph a statement of opinion, and

the second, no doubt, a conclusion is drawn inferentially from that opinion,

d a recommendation of Linton's trustworthiness is given. But then this recom-

;ndation cannot be taken by itself, and separately from the chain of circumstau-

s in which it was given. The Smiths knew that, when Owen had given a

ourable opinion of Linton before, and said that there was little risk in trusting

n, he had accompanied that opinion with a refusal to give a guarantee, because

was a bank agent. But he continued to be a bank agent when he wrote the

ter ; and if the Smiths, therefore, expected a guarantee, should they not have

ed him whether he still declined to give one, when there was nothing more in
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No. 1 75. the letter than had been already stated by their agent Nicol ? Bot they not only

—"""" do not do that, they do more than not doing it, for they thank Owen for his opi-

Johnaione v. ' n'on—not ^or n'8 guarantee, but for his opinion of Linton's character. Now

Owen. of what importance was a character if they had got a guarantee? In their sub

sequent letter, they blame Owen for having given them a false character; and it

is evident, from his reply, that that was the meaning he attached toil; but no

thing whatever was then said about his being a guarantee ; and there is no ques

tion here as to his bonajides in giving the information that he did. In the but

place, the Smiths write to Linton, after their correspondence with Owen, and ask

him for a guarantee. Now, why should they do that, if they had a guarantee

already ? Why should they ask for another, if they believed that Owen was really

bound ?

On the whole case, then, I adhere to the opinion which I expressed when the

case was formerly before us, and think that the interlocutor of the Lord Ordinary

should be altered.

Lord Fullerton.—Taking the whole of the very special circumstances of

this case together, I adhere to the opinion I formerly expressed. That opinion

has been strengthened by those stated by Lords Jeffrey and Mackenzie, which

embody my own so fully, that it is unnecessary for me to add any thing to what

they have said.

The Court pronounced the following interlocutor :—" Aker the interlocu

tor of the Lord Ordinary submitted to review ; assoilzie the defender from

the whole conclusions of the original action, and decern ; find the pursuer

liable to the defender in the expenses incurred both in the inferior court

and this Court," &c.

J. F. Wilkii, S.S.C.—Scott and Baldkrston, W.S Agents.

Advocator's Authorities Rankine, May 15, 1812, (F.C. ;) Ross r. Lindssr,

Dec. 1820, (Hume, p. 116, note ;) Kembles v. Mitchell, May 31, 1831, (9 S.64&)

Respondents Authorities Bell's Prins. § 280; 1 Bell's Com. 371-2.
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Janet Halliday and Mary Halliday, Advocators.—More— No. 176.

A. C. Ritchie. j„ly 16> 1845f

The Heritors and Kirk-Session of Balmaclellan, Respondents.— Haiiidsy t.

„,. . , Heritors and

WKigham. Kirk-s.Mion of

Balmaclellan.

Poor.—Circumstances in which two aged paupers (sisters) were held entitled

to the sum of 3s. 6d. each per week from the heritors and kirk-session of the

parish for their needful sustentation, and not bound to accept an allowance of pro

visions, clothing, &c, instead of money.

Sequel of case reported ante, Vol. VI. p. 1133. July 16, 1845.

On the 11th July 1814, the Heritors and Kirk-Session pronounced the jgT Division.

following deliverance :—" The meeting, taking into consideration that the Lord Murriy"

Court of Session have not condescended to name any sum which, in their

opinion, would be adequate to afford needful sustentation to the paupers

in question, nor to state what further allowance ' may, under the whole

circumstances of the case, be deemed reasonable,' they resolve, under the

difficulty in which they are thus placed, to provide for the paupers by a

liberal board ; but, in the first place, they insist that the paupers shall

consent to be removed to the house prepared for their reception, and

remit to the Minister and Kirk-Session, with Mr Murdock of Drumwhirn,

Mr Joseph Black, feuar, and Mr Bell, tenant in Hardland, to make the

necessary arrangements for carrying out this resolution, and to see that

ihere the paupers are, in all respects, properly attended to."

An advocation of this deliverance was brought by Janet and Mary

Halliday, on the ground that it was an evasion of the remit by the

Court ; and the note of advocation prayed that they might be allowed

liree shillings and sixpence a-week each, or such other sum as might be

leemed reasonable, for their needful sustentation.

When the record was closed, upon the 21st December 1844, the Lord

Ordinary pronounced an interlocutor, allowing the advocators three shil-

ings and sixpence each weekly, in addition to the house and fuel which

tad been provided to them, till the 1st of February following.

From the record, it appeared that both of the advocators were above

ighty years of age, that one of them was bedrid, and the other in a very

nfirm state of health. It was proposed by the Kirk-Session to remove

hem from the house in which they then lived to another, of the suffi-

iency of which a certificate by certain tradesmen was produced, and to

rocure a female to attend them, which, in their state, was alleged to be

ecessary. The Kirk-Session stated, that they were willing to carry the

emit of the Court into effect ; but they were satisfied, on looking to the

hole circumstances, that it would not be for the advantage of the

s

3 x
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No. 176. paupers, considering their state, to give them money, and that the com-

J i 1T1845 m'ttee appointed on the 10th July 1844, had been instructed to see that

Halliday v. they were supplied with the necessaries of life, at the cost of the session,

KWt-Se«*"nofan^ w't^out anv restriction as to expense.

BaiumcielUiu The respondents pleaded;—

1. That as they had neither evaded the remit made to them by the

Court, nor by their minutes and procedure proposed or done any thing

contrary to law, and as they had, on the contrary, tendered to the advo

cators what would amply satisfy the remit, and what was in itself legal,

and was within their competence, as guardians of the poor, the advoca

tion ought to be dismissed.

2. That they were entitled, in respect of the refusal of the advocators

to accept of the lodging, and sustentation and clothing offered to them,

to refuse to comply with their demand for an increased payment in

money. The law did not oblige the respondents to pay money, but

only provide " needful sustentation," which they might competently and

more beneficially afford by means of lodging and board to persons like

the advocators.

The advocators averred, that this was the first case in which it had

been proposed to board or lodge paupers in the parish of Balmaclellan;

and that it would be painful to their feelings, as they had always been

accustomed to live by themselves, to be removed to a house where they

would be obliged to live with other persons. That, although one of them

was bedridden, the other was able, with the assistance of neighbours, to

attend to the wants both of her sister and herself; and that a female at

tendant was therefore unnecessary.

They pleaded ;—

That the Heritors and Kirk-Session having failed to fix any increase

of aliment, in terms of the final judgment in the former action, and still

insisting on making an arrangement which should leave the amount to

be paid or expended for them altogether indefinite, they were now en

titled to have the same fixed by the Court ; and that the sum of 3s. 6d.

per week to each of the advocators was not more than reasonable to pro

vide house rent, food, fuel, and clothing, and the other items for their

needful sustentation. That if a separate sum was to be allowed for house

rent, 2s. fid. a-week for each of the advocators should be allowed for ali

ment.

The Lord Ordinary pronounced an interlocutor reporting the case to

the Court, and continuing the weekly payment which had formerly been

allowed to the advocators, till the case should be disposed of by the

Court.*

• " Note—When the case was formerly before the Court, the following
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When the case came before the Court, the Heritors and Kirk-session No. 176.

were allowed to lodge a minute, stating the nature and extent of the Ju, 15 lg4g

allowance which they proposed giving to the advocators. A minute was HiMday v.

accordingly lodged, in which they stated, 1st, That they had secured a KiVk-Sel'ion of

house, which had been reported, in terms of a previous remit by the Balmaclellan.

Lord Ordinary, to be suitable for the accommodation of the paupers.

2d, That they had secured the services of a female attendant to take

charge of them. 3d, That meal, potatoes, and milk, would be supplied

from time to time in such quantities as they might require. 4th, That

fuel and clothing would be provided for them ; and also tea and sugar,

and animal food and cordials, if their condition should be such as to ren

der animal food and cordials necessary. The whole of these articles, it

judgment was pronounced :'—' The Lords having considered the reclaiming note

for Janet and Mary Halliday, advocators, and having heard the counsel for the

parlies, find that the present allowance to the advocators does not afford the need

ful sustentation to which they are entitled, therefore reral the interlocutor of the

Lord Ordinary reclaimed against, and remit to the respondents, the Heritors and

Kirk-Session of Balmaclellan, to reconsider their deliverance of 4th September

1843, and to award such further allowance as may, under the whole circumstan

ces of the case, he deemed reasonable, and decern : Find the advocators entitled

to expenses, so far as hitherto incurred ; appoint an account thereof to be given-

in, and remit to the auditor to tax the same, and to report.'

" The present advocation was brought, on the ground that the Heritors and

Kirk-Session had, instead of obeying the judgment of the Court, evaded it, by

attempting to remove the advocators to a place which would have been very in

jurious to their health. As the parties differed, both as to the state of the facts

and the law, as laid down by the Court, it appeared of importance to ascertain the

state of the facts. The Lord Ordinary pronounced the following interlocutor :!—

* The Lord Ordinary having heard parties' procurators, and thereafter made avi

zandum, and considered the whole cause, remits to the Sheriff-substitute of Kirk

cudbright to enquire, and report quam primum, how far the accommodation pro

vided by the Heritors and Kirk-Session, for Janet and Mary Halliday, in the

village of Balmaclellan, is sufficient, taking into view the state of their health, age,,

and infirmities, and how far they may be affected by the change of residence pro

posed, and that a person of the name of Mary Hyslop was to be in the room with

them, to take charge of them.'

" It appears from the report of the Sheriff, that the arrangement formerly made

by the Heritors cannot now take effect, but they propose that the advocation-

should be refused, and they should be allowed to provide for these paupers as

they think most suitable in the circumstances of the case, in another house, which

they had provided for that purpose, with a proper attendant. The advocators,

on the other hand, contend that there ought to be a further allowance given in

money or provisions, and that they are not bound to go to any residence appoint

ed by the Heritors, and that the advocators do not desire a greater allowance than

the expense which the Heritors would be put to by the arrangement which they

propose to make. They further state, that one of the advocators has since be

come bedridden, and cannot be removed without inconvenience."

June 11, 1844. > Jm. Vl, 1845.
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No. 176. was stated, were to be supplied under the superintendence of the Kirk-

r , ,TTa,c session, and the committee appointed on the 11th July 1844; and the
July 16, 1845. ..... ...

Hniiiday v. probable expense or maintaining the paupers in this manner was esii-

Hori-oM and mated as follows :—

Kirk-Se«slon of

Balmaclaliao.

House rent, .

Margaret Brown for attendance, . .

Thirty stones of meal, at Is. 3d. per stone,

1G cwt. of potatoes, at Is. per cwt.,

Milk, one halfpenny per quart,

Butter, at 7d. per pound,

Loaf bread, .....

Fuel, &c, .....

£15 16 0

or at the rate of Three Shillings per week {or each of these two paupers.

The case was this day advised.

Lord President.—I am not prepared to lay it down as a general rule, tint

where heritors are ready to give such an allowance as is necessary for needfal

sustentation, they are precluded from administering it in such a way as seems 10

them most fitting. They are bound to give adequate support ; but that does not

entitle the paupers to say that that can only be given in money. But this is t

very special cane, and I do not think we are in a situation to sanction this parti

cular table. From the minute we find that the largest item is the sura to be paM

for an attendant on these old women, who say that they do not require one ; and if

we deduct that, and the expense of fuel, then the actual sum proposed to be giver »

scarcely larger than that which was formerly held to be unsatisfactory. 1 think,

then, in order to prevent any complaints in future, we should fix the amount of

aliment in money.

Lord Mackenzie.—I am of the same opinion. The heritors and kirk-session

have a right to administer the adequate aliment, which they are bound to gin

either in money or provisions, as may seem to them to be best in the circninstancf*

of the case, but then we have found that hitherto they have given too little. We

must give a remedy for that, either by giving more money, or by fixing a dietary:

and I think the only convenient way here is to give money.

Lord Fullerton.—Concurred.

Lord Jeffrey.—We are called upon to make an inadequate aliment an ade

quate one, and we can't do that by saying to the heritors, aliment the paupm

properly ; the only practicable way of doing so is to fix the aliment at a snni of

money. The heritors are not suspicione majores, for they have been convicted

already of having given these poor old women inadequate sustentatinn, and h a

impossible now to leave them at their mercy.

The Court pronounced the following interlocutor:—" In the special circum

stances of the present case, ordain the Heritors and Kirk session to pay to raci
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of the advocators the sum of 3s. (id. per week, for their needful sustentation, No. 1 76.

while in indigent circumstances, and decern: Find the advocators entitled to ex-

, . . . 1C .• » e Ju'y 16. 1845.

penses, subject to modification, &c. U)fd jje|,llivell

v. Probytery

Cuari.es Spence, S.S.C.—Walter Dickson, W.S.—Agent.. "f H"""1'""-

The Right Hon. Lord Belhaven and Stenton and Others, No. 177.

Petitioners.—Cowan.

The Presbytery of Hamilton, Respondents.—Inglis.

Parish—Schoolmaster—Preshytery— Statute 43 Geo. III.e. 54, §§ 14 and 15.

—Circumstances in which held that a preshytery was bound to apply to the Com

missioners of Supply to fill up a vacancy in the office of parish schoolmaster, in

terms of the act 43 Geo. III. c. 54, § 15.

By section 14 of the statute 43 Geo. III. c. 54, it is enacted, " That j0iT i6, 1845.

from and after the passing of this Act, in case of vacancy in the office of ~—
ii tiii • • • i • i i ,i "T Div'sion.

schoolmaster by death or otherwise, the minister of the parish shall,

within fifteen days, intimate, or cause to be intimated, from the pulpit,

immediately after divine service, in the forenoon, the vacancy which has

taken place, and communicate the knowledge of the same by letter to

such heritor or heritors as may be non-resident ; and the heritors pos

sessed of the qualification required by this Act, with the minister of the

parish, are hereby appointed to hold a meeting, of which intimation shall

be given by the minister by edictal citation, and circular letters to such

as are non-resident, at least thirty free days before it takes place; and

such meeting, or adjourned meeting, shall elect a person to the vacant

office of schoolmaster ; and in the event of the parish being vacant, the

Presbytery shall appoint some one of their number to make the intima

tions and give the notices which, according to the provisions of this Act,

the minister is required to do."

By section 15, it is provided, "That if the heritors, qualified as is

hereby required, and minister, shall fail to elect a schoolmaster within

four calendar months from the time the vacancy shall have taken place,

then the Presbytery within the bounds of which the parish is situated

shall apply to the convener of the Commissioners of Supply of the county

or stewartry, who, or any five of them, at a meeting to be called by the

convener upon thirty days' notice, shall have power jure devoluto, and are

hereby directed, to elect a person to supply the vacancy."

The office of schoolmaster in the parish of Cambusnethan became

vacant on 25th April 1844. At that time the Rev. Mr Livingstone, the

minister of the parish, had been deposed from the office of the ministry

by sentence of the General Assembly, which sentence, however, he had
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No. 177. made the subject of an action of reduction. The Presbytery of Hamil-

, ~TT0,, ton, on the assumption that Mr Livingstone was no longer minister of
July 16, 1845, ' ' ... ,. ...

Lord Beihaven the parish, proceeded to make the statutory intimation, directed in that

v: £™*»tery event bv the 14th section of the statute, with a view to the election of a

of Hamilton. -

schoolmaster.

The meeting appointed by the Presbytery took place on 19th June;

but in the mean time Mr Livingstone had obtained an interdict, prohi

biting the Presbytery and the Heritors of the parish from holding any

meeting, or taking any other proceeding for filling up the vacancy in the

offiee of schoolmaster, without his concurrence and approbation. They

were further interdicted " from doing any thing whatever to the preju

dice of the complainer's status, rights, privileges, duties, and interests, as

minister of the said parish of Cambusnethan." The meeting, in conse

quence, did not proceed with the election of the schoolmaster.

Mr Livingstone thereafter summoned a meeting of the heritors, for the

purpose of supplying the vacancy, which was held on 8th August, but

was with his consent adjourned till the 29th.

When the adjourned meeting was held, more than four months had

elapsed from the time when the vacancy took place, and it was in conse

quence agreed that the matter should be " simply remitted to the Pres

bytery of Hamilton, to proceed towards the electing of a schoolmaster for

the parish in terms of the Act of Parliament."

The Presbytery having taken the matter into consideration, resolved

to delay proceeding in the case, till the heritors of Cambusnethan should

get the interdict removed, or become bound to relieve the Presbytery

from all responsibility.

A petition was then presented by Lord Beihaven and Stenton, and

certain other heritors of the parish, praying the Court " to find that the

said Presbytery have done wrong in refusing to apply to the convener

of the Commissioners of Supply, as directed by the 15th section of the

statute 43 Geo. III. c. 54, to proceed to the election of schoolmaster for

the parish of Cambusnethan, and to ordain them forthwith to make such

application in terms of the statute."

The Presbytery gave in answers, in which they stated that they were

not satisfied that if, in the circumstances of the case, they proceeded to

elect a schoolmaster, in terms of the requisition of the petitioners, they

would not be involved in a breach of the interdict obtained by Mr Liv

ingstone in June 1844; and that they were certain that any step they

might take would be met either by a petition and complaint or a suspen

sion and interdict at his instance.

An opinion was expressed by the Court, that the compliance of the

Presbytery with the request of the petitioners would not constitute i

breach of interdict, and the following interlocutor was accordingly

unanimously pronounced : —
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" Ordain the respondents to give immediate notice to the Commis- No. 177.

sioners of Supply, as directed by the 15th section of the statute Jul ]g ]845

43 Geo. III. c. 54, as" to filling up the vacancy in the office of Buxton*,

schoolmaster of the parish of Cambusnethan ; find no expenses

due to either party, and decern."

Dundas anJ Wilson, W.S.—.William Youmg, W.S — Agents.

Buxton.

Buxton, Pursuer Inglis. x^°- 1'®-

Buxton, Defender— Shaw.

Process—Consistorial—Summons—Statute 1 Will. IV. c. 69, § 40.—After

« proof had been reported in an action of divorce, it was discovered that the sum

mons had passed the signet, as in an ordinary action, instead of being signed by

a clerk of Session, as required in consistorial causes by the Act I Will. IV. c. 6SJ,

S 40;—Held, that the error was fatal to the whole proceedings, and that the ob

jection founded upon it could not be waived.

Lord Wood reported the following case verbally to the Court for

directions :—

An action of divorce, after defences were lodged, was remitted to the Ju,y 16> *8^5-

Sheriff Commissaries, and a proof taken and reported. After this, and i,T division.

before further procedure, the clerk to the process observed that the sum- Lord Wood,

tnons, instead of being signed by one of the principal or depute -clerks of

Session, as prescribed in consistorial causes by the Act 1 Will. IV. c.

69, § 40, was signeted as a summons in an ordinary action. The clause

of the Act is in these words :—" Summonses in maritime and consistorial

causes, instituted in the Court of Session, shall be signed by one of the

principal or depute clerks of Session, and it shall not be necessary that

any such summons should pass the signet, or require any concurrence for

the public interest."

The defender did not take the objection, but on the contrary expressed

his readiness to waive it. The question on which Lord Wood asked the

directions of the Court were, whether the error was radical, rendering

the whole proceedings null ah initio, ami whether the objection upon it

could be waived by the defender. His Lordship stated his own opinion

to be, that the objection was fatal, and could not be waived.

Inglis, for the pursuer, argued. The provision of the act that sum

monses in consistorial causes should be signed by a clerk instead of pass

ing the signet, was for economy merely. It was not an imperative, but

a directory provision, giving a privilege to such cases, leaving it still

open to resort to the other course. At all events, the privilege might

competently be waived.



1064 CASES DECIDED IN THE

No. 178. Shaw, for the defender, stated, that he had no interest to take the ob-

~— „ jection, and was ready to waive it if competent for him to do so.

Buxton v.

Buxton. Lord President.—It is of no consequence that the objection is not taken by

the defender. The statute establishes a new code with regard to consistorial and

admiralty cases. This Court had formerly only a power of review in such cases,

which, under the statute, are now brought directly here. If Mr Inglis bad made

out that the provision of the statute, that summonses in such cases should be

signed by one of the principal or depute-clerks of session, was merely a director?

provision, his argument would have been good. In the case of Maxwell and Ste

venson, we were taught the law as to directory statutes in very strong language

by the Lord Chancellor. But I hold it to be an enactment of the most distinct

and imperative kind. It makes signing by the clerk fundamental as to the pro

cess itself. It is a strong circumstance, that before the act, when this class of

cases originated in the Consistorial Court, the summonses bore the signature of

the clerk of that court. If something is required by statute as indispensable totbe

validity of a particular process, it cannot be waived by parties. Suppose a sum

mons in this court for a sum before the statutory amount allowed to be sued for

here, could the consent of parties allow it to go on ? I am clear that the waivers

of parties cannot obviate the objection here. It is important to observe, that bj

a subsequent act (1 & 2 Vict. c. 118, § 29), it is provided, " that summonses in

admiralty causes may be raised, and pass under the signet, in like manner as other

summonses before the Court of Session would do.'' Here is no such provision is

to consistorial causes.

Lord Mackenzie.—I have very great difficulty. Abstracting from the con

sideration that this is a consistorial case, suppose an ordinary case, where the de

fenders had an opportunity of being heard on dilatory offences, if they chose to

state any, and that the Lord Ordinary proceeded to make up a record, in respect

no dilatory defence was stated. Suppose then a record made up, and that the cue

went on to verdict and decree, could one of the parties come forward after that

with a reduction, upon the ground that the summons had not been signeted:

supposing there was no signet, or an incorrect signet upon it. It would require >

deal of consideration before I held that. Still more where the objection is not

stated by the party, but the Court notices it, I would hesitate to bold that this

as in the case of want of a stamp, annuls the proceeding ?

I think the Judicature Act stands in the way. It provides, that if no dilatory

defence is stated, a record shall be made up, and that it shall not be competent to

state a dilatory defence after. How, then, can you go back to the want of the

signet ? It is a mistake to suppose that the signeting gives jurisdiction. Jurisdic

tion must exist before signeting. If there is no jurisdiction there can be do tignet-

ing. Signeting is to force the party into Court. The Court has jurisdiction be

fore either signeting or signing, and these are merely an explication of it.

Then if want of the signet in ordinary cases would not operate in this way. is

there any difference here ? Is a difference made by the substitution of a clerk's

signature for the ordinary signet? I cannot see how it should have a different

operation. I think the object of the provision was to save expense. The clerk

has no duty to look after collusion or any thing else. His signature was to hire

i.o greater effect than the signet for which it was substituted.
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1815.

Lord Fullerton.—The case is very much where Lord Mackenzie has put it. No. 178.

The words of the statute are quite imperative. I think the true reading is, that in ~~

maritime and consistonal causes, the proper form of authenticating the summons bui,011

(hall be by the signature of a clerk instead of the signet. I rather agree that the Buxiou.

two forms are exactly the same in their nature and effect where they respectively

are proper; and that the question here, therefore, just comes to this, How shall

we deal with an action which has gone a certain length, when it is discovered that

there is an error in the signeting or signing of the summons ? The question is quite

new to me, and 1 have great difficulty in holding that the whole proceedings are

Dull, the hardship is go great. The signet or signature of a clerk is not a warrant

for citation so much as a test that the document is in the form the law has

required.

Lord Jeffrey.—I feel the importance of the question, and, in one sense, the

underivableness of our being called on to determine it. I concur in the views of

your Lordship, and on grounds that appear to me sufficient. We are all agreed,

that the idea of signeting coming in place of the clerk's signature, is not admissi

ble, and that this summons wanting the signature is in the same position as a sum

mons in an ordinary case which had never passed the signet. Signing, in this

class of cases, is in all respects parallel to signeting in ordinary cases. Then, would

it be competent for parties to go on in this Court without a signeted summons ?

Would an unsigneted summons be looked at as constituting parties in this Court?

Summonses run in name of the sovereign, and there must be some public autho-

ity for setting this formidable machinery in motion. If there is no mark of this

>ublic authority, which is the primum mobile, there is no action in Court. It ap

pears to me that the defect is radical and incurable. Suppose a person writes a

etter to another, saying, " You owe me so and so, hold this as a summons,"—and

ie is willing to do so, and comes into Court, could it be maintained that this was

iompetent ? A party has no right to enrol a cause and call himself actor, unless

ie has come into Court by public authority. The objection goes as deep as that—

t is to the sisting of parties. I would prefer further argument and consideration,

>ut, at the same time, I would not do much violence to my conscience by deciding

he case now.

Lord Fullehton having concurred with the Lord President and Lord

'tFFREV,

The Court instructed the Lord Ordinary to find the objection insuperable,

and dismiss the action.

—Agtnt*.
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No. 179.

July 16, 1845.

Johnstone v.

Maxwell'*

Trustees.

* Robert Johnstone, Complainer.—Jiiglis—E. Fraser.

Sir J. H. Maxwell's Trustees, Respondents— G. G. Bell—Sirinton.

Lease—Removing—A. S. 10th July 1839, c. 7, §34 A tenant, who had come

tinder an obligation to remove from his farm without any warning, stated si

defences to an action of removing, that he had received no warning, and that

he possessed by tacit relocation;— Held, that these were not defences exclndin:

the action, capable ef being instantly verified, so as to exempt him from findinc

caution for violent profits under the A. S. 10th July 1839, c. 7, § 34.

July 16, 1845. The farm of Branteth had been let by Sir John Maxwell's trustees to

2d Division. William Johnstone, and, failing him, to Robert Johnstone, for a period

Ld. B..bertson. 0f fifteen years, from Whitsunday 1835. In April 1844, an agreement

was entered into between the parties, with the view of putting an end to

various disputes which existed between them. One of the articles of this

agreement was, that the trustees thereby acknowledged Robert Johnstone

as tenant of the farm, but that only up to the term of Candlemas then

next, 1845, as to the arable land, and the term of Whitsunday 1845 1*

to the houses and grass ; and Johnstone thereby bound and obliged bins-

self to remove from the farm at the said term of Candlemas as to tot

amble land, and Whitsunday as to the houses and grass, and that wiuW

any warning or process of removing to that effect; and thereby consent

ed, that upon the arrival of the said respective terms of removal, lie

trustees should be entitled to eject him from the possession.

Upon the 30th May 1845, Maxwell's trustees, without having gins

any warning, presented a petition for removing against Johnstone to tie

Sheriff of Dumfries. Upon this petition the Sheriff pronounced a deli

verance, appointing Johnstone to lodge answers, and to find caution for

violent profits, in terms of the Act of Sederunt, 10th July 1839, cap. J.

§ 34. Upon this Johnstone presented a reclaiming petition, setting forti

the defences he meant to found upon, viz., that he had received no nam

ing to flit, and that he possessed the farm by tacit relocation, and praying

the Sheriff to relieve him from finding caution.

After hearing parties, the Sheriff refused to allow the paper to be re

ceived until caution had been first found, in terms of his deliverance:

and Johnstone having failed to find caution and lodge answers, he pro

nounced decree of removing, and, of a subsequent date, granted warrant

for ejectment

Johnstone having upon this presented a note of suspension and inter

dict, offering juratory caution, the Lord Ordinary passed the note, and

granted commission to take the suspender's oath as to juratory caution.
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Maxwell's trustees reclaimed and argued, inter alia, That the sus- No. 179.

pender having failed to lodge answers and find caution for violent profits, Ju, i(. isi5

in terms of the Act of Sederunt, 10th July 1839, and not Laving offered John.tone v.

instantly to verify a defence excluding the action, the Sheriff had pro- xruttTe*."

ceeded properly in pronouncing decree of removing.

Johnstone answered, that the defence which he had proposed to state

to the removing, and which the Sheriff had refused to receive, was, that

he had received no warning to flit, and that he possessed the farm by

tacit relocation, the respondents having allowed him to retain peaceable

possession up to the 30th of May, and after Candlemas, the first term of

removal stipulated in the agreement ; and, as these were defences capa

ble of being instantly verified, the suspender was not bound under the

Act of Sederunt to have found caution for violent profits.

Lord Moncreiff.— I do not know to what case the Act of Sederunt could be

applied, if it does not apply to this one. The defence of possession by tacit relo

cation, is one which can only be made out by proof. It is not a defence which

-can be instantly verified, in the meaning of the Act of Sederunt.

The other Judges concurred.

Lord Medwyn was absent. '

The Court accordingly pronounced this interlocutor:—" Itecal the inter

locutor complained of, and remit to the Lord Ordinary to allow the note

of suspension to be amended as to the offer of caution, and to pass the same

on caution, in terms of the Act of Sederunt, within ten days ; and, if cau

tion be not found within that period, with instructions to refuse the said

note of suspension, with expenses.''

Mackenzie and Suibpe, W.S.—Andhew Dunlop, W.S.—Agents.
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• Messrs Forbes and Company, Raisers and Claimants—Mmr.

July 17, 1845. Richard Campbell, W.S., (Judicial Factor on Janet Blair's Estate)

C^toli. Claimant.—Rutherfurd—PcUUm.

Agent and Principal—Process—Multiplepoinding.—Instructions were prfo

to a mercantile firm in Bombay to take out letters of administration in the Conn

of Bombay to the estate of a person who had died there, but instead of doinj; «

they obtained payment of the funds, which they remitted to this country, by grant

ing a bond of indemnity to the Registrar of the Court, who had taken posM-ssiun

of them in his official capacity: In a multiplepoinding raised for the distribution

of the estate, a claim was made by the Bombay firm, that the parties preferred to

the fund in medio should give them security against liability under the bsnd for

indemnity :—The Court refused the claim.

July 17, 1845. James Blair died at Bombay intestate, and without issue, and, baring

~— left no acting executors, his estate was taken possession of and intromit-
1«T IllVIHION. .11 . .

Lord Murray, ted with by the Registrar of Bombay. His next of kin, (his aunt), Jane;

Blair, thereafter died in this country, leaving a trust-disposition in

favour of William Cowan. In order to obtain possession of James

Blair's property, which he claimed in his character of trustee, Cowan

entered into a correspondence with Forbes and Company of Bombay and

London, in whicb he learned that it was necessary to take out letters of

administration in the Court of Bombay, and for the attorney doing so to

enter into bond for the due administration of the effects. Forbes and

Company having expressed their disinclination to act as his attornirt

under such a responsibility, Cowan suggested that, to remove all risk,

that a multiplepoinding should be raised in their and his joint names, by

which the rights of the different claimants under the trust-deed might

be decided.

Forbes and Company consented to this arrangement, and accordingly

Cowan transmitted to them a power of attorney for enabling them to

take out letters of administration in his favour.

Instead of expeding letters of administration, and entering into tie

relative bond, Forbes and Company gave a bond of indemnity to tie

Registrar, under which they obtained possession of James Blair's pro

perty. The funds were transmitted to this country, and consigned in

the Bank of Scotland, and the process of multiplepoinding raised-

Cowan having died, Richard Campbell, W.S. was appointed judicial

factor on the trust estate, and in that character claimed the fund in ae-

dio; and, the other claimants having withdrawn, he was ultimately left

the only party claiming it.

In these circumstances, a claim was given in by Forbes and Company!

the joint raisers of the multiplepoinding, that, before decree of prefer
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ence was pronounced, and the fund in medio paid over, security should NojlnO.

be given them by the parties who should be found entitled to it against ju|y 17, 1845.

any liability which they might incur under the bond of indemnity. r0rbeVii

The Lord Ordinary reported the case upon minutes of debate.

The judicial factor pleaded ;—

1. That the effect of granting the security asked would be, that the

fund would remain consigned in the bank for ever, as the beneficiaries

under the trust-deed were too poor to find caution ; and he being merely an

officer of Court, and having no personal interest in the matter, declined

doing so ; and that thus the whole proceedings in the action, as a pro

cess of distribution, would be nullified.

2. That the demand was made in face of the judicial contract entered

into by the raising of the action to which Forbes and Company were

parties ; and that payment, on personal security only, was contrary to the

very nature of the process, the object of which was to give, by the

judgment pronounced, a security which could not be obtained extraju

dicially.

3. That the fund was no longer under the raiser's control, as it had

been consigned by order of Court, and was payable simply and absolutely

to the party who should be preferred, without any condition of finding

security against claims of repayment; and that this condition could not

now be introduced.

4. That the apprehensions expressed by Forbes and Company of a

subsequent challenge, in consequence of payment under a decree in the

multiplepoinding, were unfounded ; and, at any rate, they would clearly

have been so, had Indian letters of administration been taken out.

Forbes and Company pleaded ;—

1. That the trustee must be understood to have concurred in raising

the multiplepoinding on the footing that, if the Scotch Court could not

give a direct discharge of the bond of indemnity in an action of multi

plepoinding to which the Registrar of Bombay was not a party, they

should be protected from responsibility by obtaining caution from those

to whom the fund in medio was paid, to repeat the money in the event

of a preferable claim being made out to it.

2. That although a decree of exoneration would protect them so far

as regarded all parties who had made appearance in the multiplepoind

ing, yet it could not protect them against parties who had not appeared ;

that claims might yet be made by other parties, alleging a nearer rela

tionship to James Blair than his aunt, Janet Blair, or by creditors who

were minors when the money was paid away by the registrar ; and, if

these claims were made, he must protect himself under the bond of in

demnity.

3. That letters of administration could have been obtained only upon

a bond of guarantee being granted to the registrar; and it iiaa not been
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No. 180. shown that such a bond would have been different in its nature or effect

July 17, 1845. fr°m tuat actually granted.

Form* .. 4. That as no condition as to finding: caution could have been introdu-

Campbell. , . . ° , . ,

ced into the summons of multiplepomding, as that would have been con

trary to its style and structure, there was no inconsistency in now de

manding that the decree of preference should be accompanied with ibe

condition of security.

Lord President.—I am clearly of opinion that we have no right to impo*

any such restriction as that asked ; the decree must just go out in the usual wit,

I cannot think we are entitled to impose the burden of finding security on tin

claimants, who may be preferred in this multiplepoinding.

Lord Mackenzie.—I entirely concur. If Forbes and Company hail been pro

perly authorized to do what they did, they might perhaps have had some claim,

but, on the contrary, they were directed to do a different thing altogether, li

they had done as they were told, they would not have required to ask for any se

curity ; and I do not think they are now entitled to ask more than they could bin

done, if they had acted according to their instructions.

Lord Fullerton concurred.

Lord Jeffrey.—I am of precisely the same opinion. I am satisfied that theft

parties are contending against unreal perils ; but even were they certain, I sbouW

agree with yiuir Lordships that they must bear the consequences of their breacb

of orders.

The Court accordingly repelled the claim of Forbes and Company for mm-

rity, and found them liable in the expenses of the discussion apoo ttol

point.

A. J. Russell, WJ5.—J. M. Lindsay, W.S.—Agents.
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The Magistrates and Town-Council of Linlithgow, Pursuers.— No. 181.

T. Maitland—Moir. juiyn~~l845.

The Edinburgh and Glasgow Railway Company, Defenders.— Magistrate of

Rutherford—Penney— Sand/ord. EdinL^rand

Glasgow Rail.

( way Company.

Burgh—Customs.—Terms of royal charters and grants ratified by Parliament

in favour of a royal burgh, which being followed by possession, were held to give

the magistrates a title to levy certain dues upon all goods, he. carried through

the territory of the burgh, and passing across a river within the limits pre

scribed by the charters and grants, by means of a railway, sanctioned by act of

Parliament, except where, in the latter case, a right of free passage could be proved

to hare existed for forty years.

Br a charter, dated 23d October 1389, King Robert II. gave and

granted to the burgesses and community of the burgh of Linlithgow "y '

" burgum nostrum predictum, una cum portu de Blaknes, firmis burgi, ,3T Division.
&. . V . . ... . . V Lord Wood.

et parvis custumis ac toloneis, cum cums et cunarum exitibus, et ceteris w.

justis pertinentiis quibuscunque."

By a charter of confirmation, or precept of infeftment containing a

precept of sasine, dated the 24th day of May 1593, granted in favour of

the Provost, Bailies, Council, and community of the burgh of Linlith

gow, and their successors, King James VI. confirmed the charter granted

by Robert II., with the haill privileges therein expressed, and granted

the same of new to the burgh " de novo, presentium tenore, pro nobis

et successoribus nostris, infeodamus, erigimus, damus, concedimus, dis-

ponimus, et pro perpetuo confirmamus, dicto burgo de Linlithgow, bur-

gensibus, inhabitantibus, et communitati ejusdem, Totum et integrum

dictum burgum cum dicto portu de Blaknes, firmis burgalibus, parvis

custumis, et tholoneis supra specificatis, et cum reliquis particularibus

privileges et libertatibus svtpramentionatis, una cum omnibus aliis et sin

gulis libertatibus, privilegiis, immunitatibus, liberis nundinis, custumis,

privilegiis, proficuis, commoditatibus, et devoriis quibuscunque dicto

burgo de Linlithgow prius spectantibus, et que et quas prepositus,

ballivi, consules, et communitas ejusdem, vel eorum predecessores, quovis

tempore preterito possidebant et gaudebant. Et similiter damns, conce

dimus, disponimus, et pro nobis nostrisque predictis imperpetuum con

firmamus, preposito, ballivis, consulibus, burgensibus, et inhabitantibus,

et communitati dicti burgi de Linlithgow, et eorum successoribus,

burgensibus et inhabitantibus ejusdem, Totam et integram communem

raoram et communes terras pertinentem et spectantes dicto burgo de

Linlithgow, per omnes bondas et limitas prout prepositus, ballivi, con
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No. 181. sules, et communitas cjusdem, et eorum predecessores, pacifice gavisi

J 1 17 1845 Slint et Per^mbularunt annuatim temporibus elapsis, una cum dicto portu

Magistrates of de Blacknes, viridario eidem adjacente, ac domibus et hortis in Blacknes

Ettnhiugh'a'nd aD ant'°iU0 dicto burgo spectantibus, et quas ipsi et eorum predecessorei

Glasgow Rail- pacifice ultra hominis memoriam omnibus temporibus preteritis posside-

way umpany. run(. . cum omnjjjUS CU8tumis, anchoragiis, et omnibus aliis casualitatibus

libero portui spectantibus ; una cum fructibus, redditibus, terris, pro;-

cuis et emoluments quibuscunque spectantibus ad capellaniam nuncupa-

tam capella Sancti Niniani in dicta villa de Blaknes situatam, cujusqui-

dem capellanie patronatus et donatio preposito, ballivis, consulibus, et

communitati died burgi, per infeofamentum ipsis desuper per predeces-

sores nostros confectum, spectabat, per omnes bondas, metas, et dirias,

prout dictus burgus semper in usu fuerunt, et pacifice prius possiderunt,

unde dictus burgus possit melius sustinere ministros verbi Dei et paupe-

res infra eundem."

Infeftment was taken on tbe precept and sasine contained in this

charter in favour of the burgh, on 4th December 1593.

This charter was ratified by an Act of Parliament, passed in the yrai

1594, by which it was declared that the King, with the consent of the

Estates of Parliament, ratified and approved the charter of confirmation

already granted, " of tua.auld infeftmentis grantit of auld be his hienr?

predecessouris to ye burgh of Linlithgow, quhairof the ane is maid of tl

said burgh, with the small custumes and port of Blacknes, the utheroi

the frie custumes off certane wearis, without any deutie to be payit tluir-

foir, as the said charter of confirmatioun in the self at mair lenth beiris.

In the quhilk our said Soverane Lord hes of new disponit to the &H

burgh the said poirt of Blacknes, with the small custumes, landis, liber

ties, commodities, privilegies, dignities, and immunities quhatsumcrir,

pertening to the said burgh, as the provest, bailies, counsall, and com-

munitie thairof, and their predecessours, hes occupiet and possestotbe-

foir, as ar particulate expressit in the said charter."

By another Act of Parliament, passed in the year 1661, King Charle*

II. again ratified and confirmed the two charters mentioned, along wiu

others, in favour of the burgh.

By royal grant, dated 23d March 1677, Charles II. " being informed

of the great charges and expenss debursed be umq,e

Earle of Linlithgow in founding

and building the bridge of Linlithgow ; and that in consideration thereot

there were only granted to him ane tack of the custumes and other de«ei

payable att the said bridge for the space of nynteen yeares, which is nov

long since elapsed, the benefite whereof the saids yeares being very

small, and far short of the expenss expended in building of the foirssJ"

bridge. Therefore, witt ye us from our royall favour which we bear l»

our right trustie and well beloved cusing and counseller George, no*
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Earl of Linlithgow, sone to the said umq'e Earle of Linlithgow, with ad- No. 181.

vice and consent of the Lords Commissioners of our Thesaurarie, and Ju, ]7 184B#

remanent Lords of our Exchequer, to have given, granted, and disponed, Ma^i-truten m

likeas we be thir our letters, with advice and consent foirsaid, give, grant, f/djn'burgh'a* d

and dispone to the said George Earle of Linlithgow, his aires and assig-Gasc-w R«u

i i • ■ a- • j 1 r *»y Company.

neyes, the customes, casualties, imposts, proneits, and emoluments or

the said bridge of Linlithgow, now and formerlie in use, to be payit

thereatt by the passengers, travellers, merchants, and uthers lyable in

payment of the foirsaids customes and casualties, att any tyme hereto

fore, for vvhatsomever bestiall, goods, merchandice, commodities, or

others, coming, going, or passing by the said bridge of Linlithgow, and

that for the space of nynteen yeares, and immediatlie subsequent and

following the eleventh day of November Jm. vjc eigluie-one yeares,

which is the time of the elapsing of our former gifts thereof, with power

to the said Earle of Linlithgow, and his foirsaids, during the space above

written, to intromit with and uplift the saids customes, proffeits, imposts,

and emoluments of the said bridge, be himself, his factors, servitors, and

others in his name, having his power and warrant to that effect, and

thereupon to dispone att his pleasure, sicklike, and in the same manner,

and alse fullie and freelie in all respects as his said umq,e father, or any

uthers since his deceis, was in use to doe the samen of before."

By deed of gift dated 30th November 1681, the Earl of Linlithgow

assigned the right thus conferred upon him to the town of Linlithgow,

the deed bearing that, " We, George Earle of Linlithgow, above de

signed, for the love, kyndnes, and respect which we have and bear to the

good town of Linlithgow, doe, be thir presents, freelie gift, quat, and

dispone to the magistrals, for the touns use, the above-written gift,

granted be his Majestie to us off the customes of the bridge above-men

tioned, togither with all right and tittill which we or ours may clame or

pretend to the forsaids customes heirefter be the same gift."

When the nineteen years, for which the right had been conferred,

were about to expire, the Magistrates of Linlithgow presented a petition

to Parliament, praying that it might be prorogated, continued, and per

petuated in all time coming; and, accordingly, an Act was passed on

16th June 1685, by which it was declared that the Parliament " proro

gates, continues, and perpetuates, in all time coming, the foresaid impo

sition formerly granted, as it is now paid by all passengers and travellers

with pack-loads, cart-loads, cattle, horse, and others, conform to use and

wont, passing the river of Avon betwixt the West bridge and mouth of

Avon, after the expiration of the foresaid gift, and that for the sustenta-

tion and reparation of the said bridge, from time to time, at the sight,

and by the advice of the Magistrates and Council of the said burgh for

the time being."

On the 4th of November 1699, the Magistrates of the burgh rectified

and set down a custom table, setting forth the dues payable on all goods

3 Y
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No. 181. brought within the burgh, called in the table the Town-custom ; andalso

Jul 17 1845 tne c'ues Payable under the Act of Parliament 1685, entitled the Bridge-

Magistrates of custom, and which, it was declared, were *• not only to be paid at Lin-

EdinburT and 'itngow bridge, but also betwixt the West bridge and the mouth of

G'asgow Riii- Avon, conform to Act of Parliament in favour of the town;" and this

way oapuy. ta^e wag t^ea (ieciarec[ t0 be the only rule for exacting custom in time

to come.

The Edinburgh and Glasgow Railway, which was opened for traffic

in February 1842, passes within the boundaries of the burgh, and cro&w

the river Avon, between the West bridge and its mouth, by means of I

viaduct, above Linlithgow bridge.

By the 237th section of the Company's Act, it is provided, " That

nothing in this Act contained shall extend, or be construed to extend, w

takeaway, abridge, or diminish any rights, privileges, jurisdictions, or

powers, which at present belong to and are enjoyed, or which are claims

in virtue of Acts of Parliament, royal charters, immemorial usage, or

otherwise, by the Magistrates and Town-Council of the royal burgbet

Linlithgow, or by the said Magistrates, or by any of them, to demand,

take, receive, or levy customs upon any cattle, carriages, goods, oraor

other thing whatsoever passing, led, driven, or carried over the waters!

Avon, Torpliichen mill, or at any other part of the said water of Aim.

by any ford or bridge, or by any viaduct or other bridge that may i*

built or erected across the said water of Avon by the said Company; aN

if any act, matter or thing, shall be done in virtue of this Act, whereby

such customs shall be diminished, or such act, matter or thing, when dow.

shall have the effect to diminish the same, then the said Magistrates aii

Town-Council shall and may receive such indemnification from the«»

Company as shall and may be agreed upon between them, and in is*

they cannot agree, as shall be settled by a jury, in the manner in *bie

satisfaction is directed to be made by this Act, for lands taken or a*-

under the powers thereof : Provided always that the validity and disca-

sion, in the competent courts of law, of such rights, privileges, jurist

tions, and powers so enjoyed or claimed, with all defences which any*'

the inhabitants of the counties of Linlithgow and Lanark, or any ow'

person or persons, can or may plead against the same, shall be, and U(

same are hereby reserved to all parties interested, any thing herein de

tained to the contrary notwithstanding."

The Company having refused to pay to the burgh any dues forth*

goods and commodities carried along the railway, and passing throngi

the burgh, either as town or bridge custom, the Magistrates of Linlith

gow raised an action of declarator, and count and reckoning, in order io

establish their right to demand them. The summons proceeded on ll>«

narrative of the charters and Acts of Parliament before-mentioned, an<L

that under their authority, and in conformity with the table of does,

also mentioned, the magistrates have been accustomed regularly u> k'j
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the rate9 therein set forth—that is to say, the town custom on all goods No. 181.

bought into or passing through the burgh, and, sepnratim, the bridge j„iy 17 1815

custom on goods carried across the Avon at Linlithgow bridge, or betwixt Maai-trates of

the West bridge and the mouth of Avon, and that from and after the timeE|inill,bll^"a*,d

when the said custom table was framed and set down—at all events for Glasgow R«U-

the period of forty years past, or from time immemorial, and concluded for

declarator, that, by virtue of the charters and acts of Parliament, above

mentioned, and of the immemorial usage following thereon, the pursuers,

as representing the community of the burgh of Linlithgow, were, and

are, entitled to exact and levy, from the said Edinburgh and Glasgow

Railway Company, the dues as rectified and set down in the table of

customs framed in the year 1699, above referred to—that is to say, to

levy the dues therein described as burgh customs, on all goods trans

ported along, or brought by, the said railway within the said burgh,

whether for sale, use, or consumption, within the burgh, or carried out

of or through the same—and, separately, to levy the dues, described as

bridge customs, on all goods carried across the Avon, by the viaduct

erected by and belonging to the said company, or by any bridge or

crossing between the West bridge over the Avon and its mouth, all con

form to the said table of customs, charters, and acts of Parliament, and

to immemorial usage and wont, prior to the formation of the said Com

pany's railway.

The summons also contained conclusions, that the Railway Company

should pay to the town such sum as should appear, from an examination

of their books, to be the amount of the arrear of dues from the time of

the opening of the railway.

The defenders denied that the pursuers had been in the immemorial

custom of charging dues on cattle and commodities passing through the

town, or passing the river Avon, in the manner claimed. With regard

to the town customs, it was averred that the pursuers had not been in the

use and wont, of exacting duties on goods and cattle simply passing

through the town, according to the table of 1699, and that the commo

dities brought into, or carried out of it, by the railway, had always paid

duties according to use and wont, but that these duties were paid by the

receivers or senders of them.

With regard to the bridge customs, it was averred, that between the

West bridge and the mouth of the Avon, before the viaduct was made,

there were eleven different bridges, fords, and aquaducts, across the

river, and that no dues had been regularly exacted at any places except

at the West bridge and Linlithgow bridge; and that the customs in use to

he paid at these were not levied according to the table of customs libelled.

They pleaded,—1. That the charters and acts of Parliament founded

upon did not support the rlaim made to customs or dues upon cattle,

sheep, goods, or other commodities conveyed along the railway. 2. That

the statutes and charters founded on applied only to goods, cattle, &c.
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"So. 181. passed through the town, or acros* the Avon, according to the thenej-

3 ' ~\-~iws '8t'nS means and mode of transit, and were not applicable to goods,

MaaivratM of cattle, &c. passed through the burgh and across the Avon by means of

yr)l.ll|,'g°h' y,',i macn'nery> &e'-j according to the improvements and scientific inventions

oia gow K«ii- of modern times. 3. That the pursuers were only entitled to levy dues

w.y oii)|>am. jn sucn placeS) jn sucn manner, upon such articles, and of such amount,

as they had been in use and wont to do from time immemorial; and tin:

had been no use and wont to sanction tbe present claim. 4. That duo

being ex concessit of the pursuers, leviable upon the goods, and the pur

suers having failed to levy them, they were not entitled to claim these

dues from the defenders personally, who were not the owners but merely

the carriers of the goods. 5. That even supposing the pursuers' right to

customs, as in a question with the defenders, were to any extent well

founded, the pursuers were only entitled to claim from the defenders in

demnification for loss actually sustained; and being restricted to a parti

cular mode of redress prescribed by statute, they were not entitled to in

sist, in their present conclusions, fur accounting and payment in this

Court

The Lord Ordinary pronounced the following interlocutor :—" Finds

that the charter, of date the 23d October 1389, the charter of confirma

tion, or precept of infeftment, containing precept of sasine. of date tbe

24tli May 1593, the ratification thereof in Parliament in 1594, and the

ratification of the aforesaid charters and others in Parliament, dated 20th

May 1661, afford a sufficient title to the pursuers not only to levy dues

or customs on goods and other things brought within the burgh of Lin

lithgow, for sale, use, or consumption, within the burgh, or carried out

of the said burgh, but—if so explained and supported by usage—to levy

dues or customs on goods or other things passing, or carried through tU

said burgh ; and therefore finds, that prior to the passing of the Edin

burgh and Glasgow Railway Company's Act, the pursuers had asuffici>nt

title to levy such dues and customs, and on such goods or other things

whether brought within, or carried out of, or passing, or carried through

the said burgh, as they had been in the practice of levying for time in-

memorial, or at least for forty years prior to the passing of the said Act:

And further finds, that goods or other things transported by the railway

of said Company, are not by the foresaid Act exempted from liability '« '

said dues or customs : And finds that the pursuers, in virtue of the fore

said title, have right to levy the same dues or customs, and on the sane

goods and things brought within, or carried out of, or passing, or carried

through the said burgh, by the railway of the said Company, as in any

other case : Finds, that by the Act of Parliament passed on the 16th

June 1685, a grant is made in favour of the Magistrates of Linlithgow,

and their successors in office, empowering them to levy certain dues or

customs, as then ' paid by all passengers and travellers with pack-loads

cart-loads, cattle, horses, aud others, conform to use and wont, passing the
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river of Avon, betwixt tbe West bridge and mouth of Avon:' Finds, No. 181.

that by said Act tbe pursuers have a right and title to levy the duties or _ g4,

customs therein referred to, to the extent to which they have been in the Ma lutntta <if

practice so to do, and that at any point of passage across the Avon, whe-g1^"^"^^

ther formerly in use, or when brought into use, within the bounds men- Glasgow R»il-

tioned in the Act, except at any point where an exemption or immunity ",y ""P""'*

is established by the existence of a contrary use ; that is, by evidence of

its having been used for forty years or upwards, as a point of passage

across the Avon within the foresaid bounds, for goods or other things,

without any dues or customs having been exacted or levied by the pur

suers : Finds, that in so far as in any other mode of transit, goods or

other things passing the Avon, at the point where it is now passed by the

viaduct erected across it by the said Railway Company, would have been

liable to the payment of dues or customs, the same are equally liable

thereto, when passing the said water of Avon by the said viaduct in. the

carriages of the said Company, and that in that case the said dues or cus

toms are leviable accordingly by the pursuers : Repels all the defences in

so far as inconsistent with the preceding findings; and, in particular,

fepels the fifth defence and plea in law, and decerns : And, before fur

ther answer, appoints the cause to be enrolled, with a view to such order

being made as may be necessary for disposing of the case in accordance

with the said findings, in respect of parties being at issue upon matters of

fact or otherwise."

The defenders reclaimed, and pleaded ;—

1. With regard to the town-customs, it was not disputed that the Ma

gistrates had a right to levy dues upon things brought into the burgh for

sale, use, or consumption, but this right did not extend to things merely

passing through it ; and it had been held, that, that was not the meaning

of the grant, and was contrary to public policy.1

2. With regard to the bridge-customs, they were not evading the bridge-

toll, because the bridge would not serve them for crossing the Avon. The

clause in the Company's Act settled nothing in favour of the Magistrates,

hut just left them the rights which they formerly had. No dues were

ever exacted for goods carried by the canal, which passes the Avon be

tween the points mentioned in the grant. The grant conferred a right

to levy dues only according to use and wont; and in order to entitle the

Magistrates to levy them at any particular place, besides the bridge of

Linlithgow, they must prove that they have been in the habit of doing

so for forty years.4

The pursuers pleaded ;—

1. With regard to the town-customs, the meaning of the word

1 Town of Linlithgow v. Fleshers of Edinburgh, Nov. 15, 1621, (M. 10886.)

« Mitchell v. Magistrates of Linlithgow, Dec. 20, 1820, and June 21, 1822,

(2 Murray, p. 374 ; 1 Shaw, p. 515—Jinkabout case ;) Anderson v. Magistrates

of Linlithgow, June 28, 1826, (4 Shaw, p. 767.)
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No. 181. " toloneis" in the original charter, was toll, or custom upon things pass-

Jul 17 1845 mS through the burgh.1 That the case with Fleshers of Edinburgh did

Magistrates of not form res judicata, because it was a question between private parties

Edinbwsh Ind 'n a suspension ; and whatever authority it might have had was taken

GU»gow Rail- away by subsequent decisions.8

way ompany. g. With regard to the bridge-customs, the terms " use and wont" in

the grant applied to the articles upon which dues were to be paid, and

the rates to be charged, and not to the places where the dues were to be

levied. As the grant conferred a right to levy dues betwixt the We«

Bridge and the mouth of the Avon, and it was admitted that this right

had been exercised at certain places, that preserved a right to collect lhnn

at any place where convenient and profitable,' except where it could be

proved that there had been a free passage for forty years.

At advising,

Lord President.—I have seen no reason for altering the Lord Ordinary*

interlocutor, which appears to me to be well founded in both of its branches.

1. As to the customs, I cannot agree to hold that the decision in 1621, bet***:.

the fleshers of Edinburgh and the town of Linlithgow, can be viewed as an autho

rity negativing the right to levy dues and customs on goods or other articles paw

ing through the burgh er its territory, 1st, Because it was only a case of suspen

sion, and confessedly does not constitute a resjudicata, and has not been regarded

as an authoritative decision in the two cases of Lauder in 1757, and in M*Go»u

v. Burgh of Wigton, (12 Shaw, p. 289,) in both of which it was referred <o.

2dly, These cases establish clearly that such grants of customs as the present,

levied on articles passing through the territory of a burgh, if confirmed by urn?-

are legal, and must he supported.

2. With regard, again, to the duties leviable on the passage of the rim A»oa

within the limits of the grant, the terms of which, confirmed and ratified br ibf

statute in 1685, are clear and precise, I think the point has also been correctij

disposed of by the Lord Ordinary, and that the decision in the Jinkahout case,

which was explained in the argument for the respondents, and relieved from tw

obscurity appearing in the short reports in Shaw and Murray as to the jo7-tn»i,

cannot be considered as hostile to the finding of the Lord Ordinary. The nslnrt

of the issue in that case 6hows that the defenders had set up the defence of «•

emption, and, having succeeded in regard to the particular place under the K»tt,

they were properly assoilzied.

But, looking at the terms of the grant, I think the Lord Ordinary has propel.'

found that exemption, or immunity from its operation must be established, in oricr

to liberate the defenders from its operation. I must, therefore, be for adhering to

the interlocutor.

1 Ducange, Glossarinm, voce Tklojj.

s Town-Council of Lauder v. Brown, Nov. 15, 1754, (M. 1987; 5 BrW»

Sup. p. 819 ;) Magistrates of Wigton v. M'Clymont, Jan. 15, 1834, (12 Sbs»>

p. 289.)

3 Magistrates of Edinburgh v. Scott, June 10, 1836, (14 Shaw, p. 923.)
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Lord Mackenzie.—With regard to the first point, there is no reservation of No. 181.

the rights of the town of Linlithgow in the Railway Company's act, and a ques- —"_

tion may therefore be raised, whether the constitution by act of Parliament of this Magi,tri,e, of

railway does not by its nature exclude the operation of a right of toll on goods Linlithgow ».

- , i i ■ i • •» a i Edinburgh and

entering, or going out of, or passing through the burgh or its territory t 1 am, G1 ow r^i.

however, inclined to thiuk this question must be determined in the negative. The waj Company.

railway is given in property to the company, as a public company, to be used for

the carriage of persons and thiugs ; and certainly it is made to differ much from

the streets, and even the ordinary territory of the burgh ; but still it seems to be

within the burgh, or its territory. It is so in jurisdiction ; it is so in ordinary lan

guage; and therefore, though there is no reservation of the rights of the burgli,

I do not think that we can hold that things passing by the railroad do not pass

through the burgh and its territory. I agree also, that we cannot go on the au

thority of the old decision of 1621. As to that first point, then, I concur with

the opinion of your Lordship.

In regard to the second point, there are two allegations as to the town's right.

The first, that stated by the town, is this, that they have a general abstract right

to demand a toll from every person or thing which passes the river Avon at any

point whatever below the West bridge; that an exception from this right may be

pleaded by any person who can prove a positive practice of passing free for forty

years, but that otherwise the right is absolute. On the other hand, the Railway

Company plead, that this right of the town is only to tolls as used and wont, and

that these words apply to the locality of the transit of the river, as well as to the

rate of tolls, or matters liable to toll; and that therefore the town have right to take

tails only at Linlithgow bridge, and at any other place where they can show there

has been a custom of taking them, but not at any other parts of the river.

Certainly the right alleged by the town is of a very unusual nature, for it ex

tends to every thing passing the river, within seven miles from its mouth ; and it

must apply to every person who passes the river, or sends things across it any

where, even though it may pass through his own property lying on both sides.

Now, I cannot think that the case of Jinkabout is any thing else but a decision

against the right claimed by the town. There were two ways in which the ques*

tion might have been put in that case ; first, whether the parties, claiming the ex

emption from toll, had been in the habit of passing free for forty years ? Am1, se

cond, whether the town had been in use to collect tolls at the particular spot ?

But it was in the last way that the issue was put, Whether the Magistrates had

been in possession ? And as they could not show that they had, they lost their

case. 'I hen there is the case of the canal. If the Magistrates had got a decision

in their favour in the case of Jinkabout, holding that every person must make out

an exemption, how should they have allowed the canal people to pass free ? For

these reasons, I am rather inclined to adopt the view maintained by the Railway

Company as to the second point, that the Magistrates must show that they have

been in the custom of levying dues so as to affect the place where the railway

passes.

Loud Fullerton.—I am inclined, on both points, to adhere to the judgment

of the Lord Ordinary. In the first place, with regard to the goods brought within

the burgh, I agree entirely, that the Acts of Parliament, combined with the avow

ed usi.ge, are quite sufficient to support the claim of the town. I cannot consider
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No. 181. the question as decided against the town, by the decision in 1621. If the qrjM-

tion had then been as to the true construction of the grant, although it miuht not
II IT 1 Q 1 •"

Magistrates of 'mve f°rmel' resjudicata, it might have been of some authority ; but that was not

Linlithgow v. the question. It was—whether, admitting the grant, it could, on considerations of

dmburgh »nd pUn]jc p0]jCyi De sustained ? And then this decision was brought under considera

bly Company tion in the subsequent cases of Lauder and Wigton, and its authority disregarded.

It is quite true that there is no reservation of the Magistrates' right in the Railway

Act ; but I think that this was not necessary, for the fact of goods beiug Tar

ried by a railway cannot take them entirely out of the grant. With regard to the

second point, the toll for passing the river, we are relieved from one difficulty, for

this is an express reservation as to it in the Railway Act. The words of the

grant and its ratification are very peculiar ; they not only confer the right, bat

state that it was de facto enjoyed before, for it is granted "conform to u«e and

wont." It is quite clear from this, that there was at that time use and wont to

charge on every thing passing the Avon between the points mentioned in trie

grant. But I do not think that the words " use and wont " apply to the particular

places at which the river was then pa-sed, but to the amount of the toll to be paid.

I think the words of the statute are perfectly clear as to this—that the Magistrates

were to be entitled to levy the same dues as they had previously been in use to

do. I have difficulty in holding that this right is touched upon by the rase of

Jinkabout. All that was found there was, that the Magistrates had not been in

the habit of collecting dues at that particular place ; if it had been found that they

had been in the habit of taking toll at Jinkabout, and at no other place, it might

have been a judgment in favour of the defenders. I rather think the Lord Ordi

nary has taken the sound view of this matter. But there may be some difficulty

in applying his subsequent findings. How are the same duties as have hitherto

been charged, to he charged on things which are not carried in the same wav? I

would like to see how the amount of duties to be exacted is to be fixed.

Lord Jeffrey.—This is a case of some nicety; but, on the whole, I conrnr

with the views of the Lord Ordinary on both points. As to the transit duties, I

think that these not being affected by any thing in the Railway Art, must stand

upon the old charters and the rules of common law, and must be paid upon gooda

entering the burgh by the railway, according to use and wont. If I could goon

the view hinted at by Lord Mackenzie, that, by the Railway Act, the ground upon

which the railroad is constructed is carried out of the territory of the town, a point

of great importance would be raised ; but I cannot adopt that view, and Lord

Mackenzie did not seem to rely upon it. The Magistrates undoubtedly continue

to have jurisdiction at the station ; and I suppose the minerals under the railway

remain their property. I suspect, then, that the railway remains within the terri

tory of the burgh to all intents and purposes. As to the transit duties beinjr,

illegal, in se, on the authority of the old decision in the suspension, 1 shall ay

nothing, for the ground of that decision has been utterly discredited in the after

cases, and was not in principle defensible.

As to the other point, and particularly the case of Jinkabout. In that case

tbe question was ultimately limited to whether a right of exemption had not

been acquired by certain parties, from having passed toll-free at the ford of Jink

about for more than forty years , and an issue having been framed to try that

question, a verdict was returned, finding that the right of the towu to lev* die*
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there had been lost by prescription. But I am not inclined to go into the nicety No. 181.

of the application of that case, as the actual position of the railway viaduct, inJuly |7> ,845i

relation to Linlithgow bridge, brings this into a case of evasion of the bridge Montgomery v.

duty. It comes just to be the case of a new bridge, leaving the old one standing. "»•

No passage is alleged to have existed before at the place where the viaduct crosses

the river, but a new passage is created ; so that there cannot be any question

raised upon that ground. The reason why dues have not hitherto been demanded

on the canal may, perhaps, be, that the Magistrates have been preveuted by some

circumstance from trying the question ; and, at any rate, the immunity of the

Canal Company is not established yet. I am not moved, as indeed none of your

Lordships are, by the argument founded on the concluding part of the clause of

reservation in the Railway Act—that the town can obtain indemni6cation for the

loss of the dues only by ascertaining the actual damage by the verdict of a jury

The leading words of the clause must be attended to. On the whole, I am for

adhering, although not without difficulty, to the principle laid down by the Lord

Ordinary ; reserving my opinion, however, as to the application of bis findings.

The Court adhered, reserving all questions of expenses.

Wotiiehsioun and Mack, W.S.—Smith and Kinnear, W.S.—Agent*.

Mrs Anne Montgomery or Hart, Claimant.—Mirshall—J.F. Mont- No. 182.

gomery.

Montgomery James Hart and Others, Claimants.—SoL-Gen. Ander

son—Penney—W. S. Walker.

Competing.

Obligation—Husband and Wife—Legacy—Bankruptcy—Hanking.—Where

a wife gave up to her husband certain paraphernal jewels, and he granted to her

an obligation, pledging himself that, in the event of the jewels being disposed of,

" the amount thereof should he inserted as codicil to his will as her own private

property, and that she should be entitled to such amount at his death ;''—Held

that the wife was entitled, in respect of this obligation, to rank as an onerous ere*

ditor upon her deceased husband's estate.

The trustees of the late Major Thomas Hart brought a multiplepoind- JulJ !*• 1845.

ing of his estate, in which claims were lodged for Mrs Hart, his widow, g„ Divuiok.

•nd for Montgomery James Hart, Mrs John Hotchkis, and Mrs James Lord Wu»,,»

Hotchkis, his children. Major Hart's estate was inadequate to pay the

bilities attaching to it.

Mr M. J. Hart and Mrs John Hotchkis claimed upon the fund in me-

io, in respect of the provisions to the children of the marriage, contain-

d in Major Hart's antenuptial marriage-contract. Mrs James Hotchkis

claimed under the above marriage-contract, and also under her own ante-
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No. 182. nuptial marriage contract, to which her father, Major Hart, bad been a

July 17 1815. Party> ana" in which he had bound himself to pay a specified sum to his

Montgomery t. daughter.

Mrs Hart, the widow, also lodged a claim, in which, inter alia, she

founded upon the following holograph letter, which had been addressed

to her by her husband in December 1814, and claimed the value of cer

tain pearls and other trinkets, which had been disposed of by her for the

purposes there mentioned :—

" To Mrs Anne Hart.—If we should at any time be under the neces

sity of disposing of your pearls or other valuable trinkets belonging to

you, in order to defray our expenses abroad, or my suit with the India

Company, I do hereby pledge myself that the amount, whatever it may be.

shall be inserted as codicil to my will as your own private property, and

you shall be entitled to the amount thereof at my death, to dispose of it

as you may judge proper.

(Signed) *« Thomas Habt.''

In reference to this point, she pleaded ;—

That the trinkets in question, which had been disposed of to meet her

husband's exigencies, were proper paraphernal goods, and her own sepa

rate estate. As there were no preferable creditors claiming upon the

estate, she was entitled to be preferred for the amount, in respect of her

husband's obligation to repay their value.

The opposing claimants answered ;—

That the trinkets had been disposed of for her benefit, as well as for

her husband's. The obligation founded on was not an obligation for their

value, but its terms were, that Major Hart pledged himself to insert them

as a codicil to his will. The amount was to be left to her as a legacy, by

a writ of a testamentary nature, and not during his lifetime. Had this

been done, her claim could only have stood upon the codicil, and tie

amount would have fallen to be dealt with as a legacy. The case was

not altered by the fact of the codicil not having been executed. Shews

not, therefore, entitled to compete with the onerous provisions in favour

of the other claimants.

It was not maintained at the debate, that the trinkets in question were

not proper paraphernal articles, and her separate property.

The Lord Ordinary pronounced this interlocutor:—Finds that the

claimant, Mrs Anne Montgomery or Hart, widow of the deceased Major

Hart, and the claimants, Mr James Hotchkis and Mrs Margaret Hart or

Hotchkis, and their children, are entitled to be ranked primo loco el pari

passu upon the fund in medio, the first for the provisions made for heria

her contract of marriage with the said deceased Major Hart, and the se

cond for their respective interests in the sum of £5000 sterling, ttidti
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upon tliem by the said deceased Major Hart in the contract of marriage No. 182.

of the said Margaret Hart or Hotchkis, his daughter, with the said James vTT«4'>

Hotclikis, and which the said Major Hart bound and obliged himself to Montgomery r.

pay in manner mentioned in said contract: Finds that the said Mrs Anne Hart-

Montgomery or Hart is further entitled to a similar ranking upon the

fund in medio for the value of the pearls and other trinkets given up by

her to her husband, upon the faith of the holograph obligation granted

by him to her, quoted in the fifth article of her revised condescendence

and claim, as the said value may be agreed upon or ascertained : Further,

finds that the claimants, Montgomery James Hart, and Mrs Anne Hart

or Hotchkis, wife of John Hotchkis, and he for his interest, fall to be

ranked for the sums claimed by them secundo loco only upon the fund in

medio: Finds the whole claimants entitled to the expenses hitherto in

curred by them from the fund in medio.

Mr M. J. Hart and Mrs John Hotclikis reclaimed.

Lord Justice-Clerk.—With regard to this matter as to the trinkets:—We

have not to inquire whether they were the lady's property—the opposing claim

ants ilo not propose to prove that they were not her property in 1814. The letter

founded on states them to have been her property. Substantially the claimants

admit they were. Insolvency as at that date is not averred. The letter, or ac

knowledgment, is an oliligation to leave a paper that should recognise a sum of

money in lieu of them, as her private property, at her husband's desth. It is an

acknowledgment that a part of his property belonged to her, which was to be

separated as distinctly as if the trinkets had been still in existence. Had the

trinkets not, been sold, they would have remained her separate property till her

death. I therefore think she is entitled to compete for their value with the other

onerous creditors. There might have been considerable difficulty, had it been

avened that these jewels were not her own separate property.

Lord Moncreiff.—It is not disputed that these jewels were amongst this

lady's paraphernalia, and her property at the time ; and they are of a description

which is recognised by law as such. If bankruptcy had occurred at tbat time, it

is clear that no creditors of her husband could have touched them. Then as to

the terms of the writing ; it is an obligation to replace the value, which was to be

her property. There is certainly a little nicety, seeing that it speaks of a codicil ;

but I think it is to be construed as an obligation to declare that they were not his

property, and that the value of them belonged to her. I think she is entitled to

be preferred.

Lord Cockburn.—I am of a different opinion. It seems to me that all these

jewels may have at one time belonged to this lady, yet that when she allowed them

to be appropriated for her husband's purposes, with only this writing, that it was

to be stated in his will that they were her private property, she cannot com

pete with onerous creditors. I think it can only mean, that she was to have pay

ment if he should leave effects ; but that if all the effects were taken away by

creditors, she was to get nothing.
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No. 182. Lord Medwyn was absent.

My 18, 1845.

CruickshHiik r. The Court adhered.

ATKay.

David W eiaii, W.S.—J. and W. Jollii, W.S.— Agei.ts.

No. 183. George Cruickshank, Pursuer Shaw.

Mrs Mackay or Ewing, and Husband, Defenders Arkley.

Process—Decree in Absence—Reclaiming Note—Act of Sederunt, 1 Uh JWy

1828, § 72.—Objection to the competency of a reclaiming note against a dwre

in respect of non-appearance at the debate, on the ground that the party had pre

viously been reponed against a decree in absence, impelled.

July 18, 1844. In this case, decree in absence was pronounced against the defenders,

1st DmsioK aga'nst which they were reponed. Thereafter, decree was again pro-

JL.i. Robertaon. nounced against them, in respect of non-appearance at the debate.

A reclaiming note against this decree being presented by the defenders,

the pursuer objected that it was incompetent, under the 7'2d section of the

Act of Sederunt, 11th July 1828, by which it is provided that, after a

party has been once reponed against a decree in absence, all future pro

ceedings and interlocutors shall be held to be inforo, and to be final.

The defenders answered ;—The clause of the Act of Sederunt related

only to decrees in absence, whereas the decree against which they re

claimed was one by default, and not in absence.

The Court thought the reclaiming note competent, and that it wai

within their discretion to repone the defenders. They accordingly

remitted to the Lord Ordinary to repone, on payment of such ex

penses as his Lordship should think reasonable in the circum

stances of the case.

Jorr and Johnstone, W.S Jamu Buairiss, S.S.C Agrata.
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Bukgess, Pursuer—Maidment. No. 184.

M'Intosh, Defender.—Hector. . „,_
Ju'y 18, 1845-

Hurscis v*

Process—Jury Trial—A. S. \6th February 1841, §§ 10 and 11—Held, tbal^.into.i,a

the pursuer of a jury cause has the exclusive power, under the Act of Sederunt,

16th February 1841, § 10, of giving uolice of trial, except in the case provided for Sinclair v.

in section 11. Duubar.

An issue was adjusted in this case, in January, but no notice of trial Ju|y 1 8, 1845.

was given by the pursuer. On *20th June the defender gave notice of \„ Divimok.

trial for the sittings at the end of the summer session, and the case ap- JurT Came,

peared on the trial list. The pursuer gave notice on the 17th July, that

the case should not go to trial at the ensuing sittings.

The defender moved for an order, that the case should stand on the

roll for trial, as it had been set down ; and pleaded that the Court had

power to grant the motion, on account of the delay of the pursuer to fix

a day for the trial.

The pursuer objected, that he had the exclusive right to give notice

of trial, under the luth section of the Act of Sederunt, 16th February

1841, except in the case provided for in the 11th section; and that, if

the defender wished to have a day fixed, he should have made a regular

application to the Court for the purpose.

The Court refused the defender's motion.

W. Wallaci, W.S.— H. JltiKLEJuim, W.S.—Agents.

Sir George Sinclair and Others (Wemyss's Trustees), Pursuers*-" No* 163.

tiutherfurd—Marshall.

Sir George Dunbar, Defender.— G. G. Betl—E- S- Gordon*

Entail—Provision—Marriage*Contract.—Circumstances in which the heir in

possession of an estate held under an entail which had been found to be ineffectual

against creditors, was held to be personally liable as representing his father, the

preceding heir, tor a provision granted by the latter to bis daughter in her mar'

riage contract.

This Was an action at the instance of the trustees named in a contract Ju'y 18, 1845,

of marriage between the late William Sinclair Wemyss and Henrietta *■"""

■i-. r I r • • 1 r t . . ' ST OltlglolT.

Dunbar, for the purpose of ascertaining the amount of the provisions Ld. H.beriton.

granted in the contract in favour of Mrs Wemyss by the late Lord "'
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No. 185. Duffus, and of obtaining payment of it from Sir George Dunbar, his eldest

T rs_ift4'; son' as 'ie'r°f "ne an(* provision to bis father, and also as having incurred

Sinclair v. a passive title.

Dunbar. -piie factg 0f tjle cage> an(j tne nature an(j extent of the defence, are

sufficiently explained in the following interlocutor of the Lord Ordinary ;

—" Finds, that by deed dated the llth day of October 1707, purporting

to be a deed of entail, and executed by Sir William Dunbar, the estate

of Hempriggs was conveyed in favour of Dame Klizabeth Dunbar, bis

daughter, and certain substitutes: Finds, that by the said deed it was

provided that the heirs thereby called • shall be allowed to provide their

younger children to two years' rent of the said estate as it shall be for the

time, and that no succeeding heir shall be allowed to grant any provi

sions to children until the provisions granted to the former be satisfied

and paid, and the estate disburdened thereof:' Finds, that on the

day of Sir William Dunbar, the heir then in possession, granted

a provision in favour of his daughter, Miss Elizabeth Dunbar, for the

sum of £2000 sterling, which was made a real burden on the said estate

in terms of the said deed of entail, and which debt still remains unpaid:

Finds, that by the contract of marriage libelled on, dated the 8th January

and 17th and 19th March 1810, between the late William Sinclair and

Miss Henrietta Dunbar, second daughter of the late Sir Benjamin Dun

bar Lord Duffus, son of the last-named Sir William Dunbar, the said

Lord Duffus, for certain onerous considerations, bound himself and the

heirs succeeding to him in the said estate of Hempriggs, to content and

make payment to the trustees therein named, or those who might be

assumed, an equal share or proportion along with his other children, ' of

such a sum as may amount to two full years' rent of the whole entailed

estate of Hempriggs, as the amount thereof shall be ascertained by a

regular rental at the time of his death :' Finds, that on or about the llth

day of July 1838, the pursuers raised an action in this Court against the

said Sir Benjamin Dunbar Lord Duffus, concluding that he should be

ordained to implement or render effectual the foresaid provision in his

daughter's contract of marriage, either by making payment thereof to the

pursuers, or by satisfying the provision above mentioned in favour of

Elizabeth Dunbar, and relieving the entailed estate and the heirs of en

tail thereof, or otherwise to grant in favour of the pursuers an heritable

security for the trust provisions in their favour : Finds, that by interlo

cutor of Lord Murray, Ordinary, of date 25th June 1839, and adhered

to by the Court on 21st January 1840, it was fixed and determined that

the defender was bound to fulfil and render effectual the aforesaid obliga

tion undertaken by him in favour of the pursuers, as trustees under the

marriage articles libelled on, and that he was further bound immediately

to relieve and disburden the said lands and estate of Hempriggs, and the

heirs of entail succeeding thereto, of the aforesaid provision of £'2000

sterling, and of all interest due thereon ; and, therefore, the defender was



COURT OF SESSION. 1087

ordained to report discharges of the said bond of provision for £2000, No. 185.

with interest, on or before the fifth sederunt day in November then next, j . ~~~|8W

to the effect that the provisions conceived in favour of the pursuers, as Sinclair v.

trustees under the aforesaid marriage articles, might become a valid and u" "*'

effectual burden on the said estate : Finds, that the said Benjamin Dun

bar Lord Duffus failed to implement the said judgment, or to discharge

the said provision of £2000 in favour of the said Elizabeth Dunbar, his

sister, and that the same still affects the said estate : Finds, that on the

6th day of July 1838, the said Lord Duffus executed a disposition,

whereby he propelled the fee of the said estate to the present defender,

as next heir of entail, under the reservation of his own liferent, and on

which disposition the defender was infeft ; and that the said liferent was

afterwards renounced, and the defender entered into possession of the

estate of Hempriggs, and continued in possession thereof during the life

time of the said Benjamin Lord Duffus, and after his death, which took

place on the 27th of January 1843, and tip to the present time : Finds,

that by interlocutor of the Lord Ordinary, in an action at the instance of

John Martin and others, against the present defender, dated the 9th of

February 1844, and adhered to by the Court on the 17th of July1 of that

year, it has been found—1st, * That the deed purporting to be a deed of

entail of the lands of Hempriggs and others, dated the 11th day of

October 1707, and executed by Sir William Dunbar of Hempriggs,

Knight and Baronet, does not contain an effectual irritant clause against

contracting debt, sufficient to protect the estate from the diligence of

creditors, and therefore, that in so far the estate is not held under a deed

of entail framed in conformity with the provisions of the Act of Parlia

ment 1685, c. 21, entitled " Act concerning Tailzies." ' 2d, That the

defender being now infeft in the said estate, conform to infeftment pro

ceeding on a disposition dated 6th July 183S, granted by his father the

late Sir Benjamin Dunbar Lord Duffus, conveying the fee of the said

estate, under reservation of his liferent use and possession ; which life

rent interest was afterwards discharged and renounced by the said Lord

Duffus, is liable, to the extent of the value of the said estate, in

payment of the just and lawful debts of his father, and that the pur

suers of the said action, creditors of the said Sir Benjamin Dunbar

Lord Duffus, are entitled to decree against the defender to that effect;

which decree was pronounced accordingly : Finds that the pursuers, as

trustees now acting for the said Henrietta Dunbar under the said con

tract of marriage, are entitled to decree to the amount of the equal

share or proportion along with the other children of the said Sir Ben

jamin Dunbar Lord Duffus, of such sum as may amount to two full

years' rent of the whole estate of Hempriggs, as the amount shall be

1 Ante, Vol. VI. p. 1320.
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No. 185. ascertained by a regular rental at the time of his death ; and in respect

1 i 7s_1845 l',e 8a'£' Benjamin Lord Duffus had three younger children, that the pur-

Galloway v. suers are entitled to decree for one-third of the said whole rental, and

"""' that the said estate is liable therefor, and the defender is also personally

liable, as representing his father, and as having obtained possession of

the said estate, in manner foresaid, to the extent of the value thereof:

And of consent, finds that the pursuers do not insist for any personal de

cree beyond the said value: And to the extent of the whole of the fore

said findings, repels the defences, and decerns : Finds that, in ascertain

ing the amount of the said rental, the defender is not entitled to any

deduction, either— 1st, in respect of the foresaid provision of £2000 in

favour of the said Elizabeth Dunbar, or interest thereof; or, 2dly, of the

rents of the locality lands, possessed by the widow of the said Benjamin

Lord Duffus ; or, iidly, of the interest of any sums secured as debts upon

the estate by wadsetts or heritable securities, or of the interest of debts

contracted by the said Lord Duffus : And finds that the proper period

for fixing the said rental is the date of the death of the said Benjamin

Lord Duffus : Finds that the rent of the shootings on the said estate

must be included in the said rental, in the event that such rent was pay

able for the year in question : But, in respect this fact is not admitted

by the defender, appoints him to state in a minute, to be 1 odged within

eight days, the facts which he avers with respect to the sa\d game, and

the amount of the rent payable, if any."

The defender reclaimed, but

The Court adhered.

G. L. Sinclair, S.S.C—Horse and Rota S.S^C— Agents.

No. 186. John Galloway* (Marshall's Trustee,) Pursuer —Inglit.

William Moffat, Defender.—Rutherford— G. Grant.

Sill of Exchange—Prescription Sexennial— Qualified Admission—Intrinsic

or Extrinsic.—The acceptor of a bill, who was sued upon it after prescription bid

run, qualified the admission of his acceptance) on record, by the statement that the

bill had been granted on the understanding and arrangement, that as soon as sa

heritable security was given for it by a co-acceptor, (which had been done,) hit

own obligation should thereby be extinguished :—Held that this qualification wu

intrinsic!

July 18, 1845 James NicHoll and William Moffat accepted a bill for £400,

dated 14th September 1826, drawn on them by David Marshall, and

Lord Wood, payable at sight Moffat transmitted the bill to the drawer, with the

N* following letter of the same date with the bill :-^
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" Leith, 14th September 1826. No. 186.

" I received your letter yesterday, and Mr Nicholl went to the bank ^"Toi*

to-day and lifted the money. You will receive enclosed our bill for theG.lloway v.

amount. I have not heard any word from Mr Wishart yet about theMoffat*

report— I am, &c."

Although the bill was accepted, jointly and severally, by Nicholl and

Moffat, the money was advanced for behoof of the former alone.

On 2d March 1831, Nicholl granted a bond and disposition in security

over certain subjects in Leith for £400 to Marshall. After granting this

security, he made over the management of his property to Moffat, who,

on 16th February 1835, wrote a letter to Marshall with reference to a pro

posed sale of the subjects by a party holding a preferable security over

them, which contained the following statement :—" You state, that should

there be any shortcoming it will fall upon me ; but 1 beg to state, very

differently, that whether you make more or less of the property when

sold than what you have upon it, if less, the shortcoming will never fall

upon me after you took a bond over it for security to yourself; for, by so

doing, you took the property, and thereby relieved me, and I think it

proper to state so to you, so as there may be no further mistake."

After the bill was prescribed, Marshall raised action, in which Gal

loway was afterwards sisted, as trustee for his creditors, against both

Nicholl and Moffat, for payment of the debt contained in it. Nicholl

did not appear, but a record was made up with Moffat, in which he ad

mitted that he had signed the bill as an acceptor along with Nicholl, but

averred that the joint-acceptance had been granted on the understanding

and arrangement, that as soon as an heritable security was given for it by

Nicholl, his own obligation, which was merely a cautionary one, shouldl

eo ipso be extinguished ; and, accordingly, that the debt now existed, only

in the bond as against Nicholl and his property.

He pleaded ;—

1. The bill was prescribed.

2. The obligation under the bill had been extinguished by npyation on

the principle, that the creditor consented to accept of a new and a diffe

rent security, without any reservation of his right under the bill.

3. According to the express agreement of parties at the time the bill

was granted, he became released from his obligation as soon as heritable

security was given by Nicholl over the subjects for the sum contained in

the bill.

The pursuer, on the other hand, averred and pleaded, that the bond

and disposition in security granted by Nicholl was intended as a corrobo

rative security for the benefit of Moffat ; that there was no extinction or

change of the debt by novation ; and that prescription of the bill was

elided by writ and the judicial admissions of the defender. The nature

and contents of the writings on which he founded, are sufficiently ex

plained in the note subjoined to the following interlocutor of the Lord

3 z
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No. 186. Ordinary:—" In respect that six years from the date of payment of the

bill founded on by the pursuer had expired without diligence having been

GhUowbj t. ' raised, or action commenced thereon, and that the debt therein contained

Moffat. jjas not by the writs produced been proved to be owing by the defender,

William Moffat, assoilzies the said defender from the conclusions of the

action, and decerns ; and finds the pursuer liable in expenses." *

* ii Note.—There was a former case between the parties which related to the

competency of summary diligence on the bill for ,£400, referred to in the presett

summons. 13th January 1838, (16 Shaw, 406.)

" It being there held that the bill was payable on the 14th September 1826,

and the protest not baving been recorded within six months of that date, and no

diligence having been raised till more than six year* thereafter, it was decided,

both on the Act 1696, c. 36, and the Act 1772, c. 12, that the proceeding w

incompetent. But the question whether prescription was obviated, or the debt

proved to be resting-owing by the writ or oath of the defender, was not touched

by the judgment. It was left entirely open.

" The present action (in which John Galloway has been sisted an pursuer, »s

trustee for the creditors of the original pursuer, David Marshall) is libelled as an

action for the payment of the debt which was contained in the bill granted by tbe

defender, along with Nicholl, for whose use and behoof alone the money was con

fessedly advanced by Marshall, the original pursuer, and conclndes for payment

of that debt, the pursuer contending that the debt is still due, and that the security

which was taken by Marshall from Nicholl in 1831, for the sum in the bill, was

merely corroborative, and did not import a novatio and delegation, by which tW

obligation of the defender was discharged and renounced, and Nicholl made to

stand as the sole debtor. The defender's averment and plea is to the directly

opposite effect. (Defender's statements, 1st, 2d, and 3d, and pleas, 2d and 3d.)

But further, and prejudicially, he states that the bill is prescribed, the six yean

from the date of payment having expired in September 1832, and that there is bo

legal proof that the debt as a debt by him is resting-owing.

" In reference to the defence of prescription, the pursuer has declined to take

any further diligence for recovery of writings, but he has not renounced further

probation, as respects the question of novation, while, on the other hand, the de

fender has stnted his readiness to do so in relation to the whole cause. It is n

this state of the process that avizandum has been made, and therefore it is onlv

upon the point of prescription that a judgment can be at present pronounced; bat

the decision of which, in the view taken of it by the Lord Ordinary, supersede*

any remaining point in the cause;—seeing that if (apart from tbe bill which b»«

undergone the sexennial prescription) there be no instruction of the debt again-M

the defender, then the consideration of whether the security given bv Marshal'

was merely corroborative, or extinguished the debt by novation, is obviously m-

dered unnecessary.

" In March 1831, when the security from Nicholl was obtained, the six years from

the date of the payment of the bill had not expired. The bill was therefore then in

full force. It may or may not he, that by the security the obligation by the bill agaiiu:

the defender was renounced and given up ; and had the question occurred during the

currency of the six years from the date of payment of the bill, and while therefore

the bill as a document of debt was not cut off by prescription, the point at rwnr

would have been whether, notwithstanding the granting of tbe security by Nicholl.

Marshall continued to have a claim upon the bill against tbe defender. But althourb

it might be that the claim on the bill against the defender was not affected lv

Marshall having got security from Nicholl, the proper debtor, still it is conceived

that security having been granted, never could per se have tbe effect of preserving

the obligation in the bill beyond the six years. It might have the effect of extin

guishing it, but it, could not preserve it, or put Marshall, as the creditor of tbe
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The pursuer reclaimed, and pleaded ;—That the qualification with No. 186.

which the defender's judicial admission of having accepted the bill was

defender l>y the liill, in a question with him in any hetter situation than if no se

curity had been obtained. And the six years having more than elapsed, without

either action or diligence having been commenced or raised on the bill, and the

bill itself beiug now no evidence of the sum for which it was granted being really

owing by the defender, the point arises whether the plea of prescription is obvia

ted by the debt contained in the bill being proved by any of the writings founded

on, or by the judicial admissions of the defender, to be due by him.

" 1st, The judicial statements of the defender in regard to the debt are so qua

lified, that they cannot, it is conceived, be taken as proving resting-owing by him.

On the contrary, they import a distinct averment that the defender's obligation

was extinguished in the way in which, from the first, and as a part of the original

arrangement upon which the defender gave bis name to the bill, it was agreed that

it should terminate, viz., by security being obtained from Nicholl, as a temporary

substitute for which the defender had subscribed the bill as an acceptor. This is

not a statement of opinion, or that, as matter of law, the superinduction of the

security liberated Marshall, but of matter of fact. It is therefore an intrinsic qua

lity ; and, if the defender's statement is founded on, it must be taken as a portion

of that statement, requiring no proof on bis part- Holding, then, that the plea of

prescription is not obviated by the defender's judicial admissions, has the pursuer

instructed by other evidence that the defender is debtor in the sum sued for?

" 2d, The letter which accompanied the bill when sent to Marshall, and the other

writings bearing date during the currency of the prescription, do not, any of them

separately, or all of them together, in the opinion of the Lord Ordinary, amount

to such a written acknowledgment of the debt as to form a valid obligation by the

defender, in virtue of which the debt, as being thereby proved to be resting-owing,

could be recovered from the defender, apart from the bill, and notwithstanding that

the claim on it is cut off by the lapse of six years.

" 3d, If this is the state of the case so far, then there only remain two writs,

by which it can be maintained that the plea of prescription is obviated, and the

debt in the bill proved to be still resting-owing by the defender. The one is the

account (No. 62 of process) extracted from the defender's books. The other is

a similar account (No. 7 of process) sent by the defender to Marshall apparently

in the beginning of 1835.

" The first is an account current between the defender and Marshall. It ap

pears from it that they had various transactions with each other, by some of which

Marshall was debtor to the defender, which are entered to Marshall's debt, while,

on the opposite side of the account, Marshall is, inter alia, credited half-yearly,

from November 1829 to January 1833, with the interest on the £4-00 debt. For

the year 1833 no interest is credited. Then, in 1834, a half-year's interest is cre

dited in the month of May. The credit, when given, is entered thus :— ' Hy cash

for Mr James Nicholl on £400, £10 ; ' or, ' By interest on £400 for Mr Nicholl,

£10;' or in similar terms. And this stands in contrast with entries of the same

dates of a credit of interest on £100, a debt of the defender's own to Marshall,

which is entered thus :—' By interest on £100, £2, 10s. ; or, ' By interest on £100,

for self, £2, 10s.' The second account, being the one sent by the defender to

Marshall, is also stated as an account current between them, and very nearly cor

responds with the other. The interest on the £400 is credited in it thus :—' By

allowance for James Nicholl's interest ;' or, * By half-year's interest allowed for

James Nicholl.' And the interest on the £100 thus:—' By cash for half-year's

interest on £100;' or, ' By half-year's interest for myself.'

" The last-mentioned account was not rendered to Marshall till after 26th Feb-

mary 1835, as appears from the closing articles in it, which bear that date ; and

this, it will be observed, was long subsequent to prescription having run upon tho

bill. In this situation, it is contended by .Marshall that, being debtor to the

Galloway v,

M. ffat.
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No. 186. coupled, was extrinsic ; that the averment of compensation, and of the

acceptance of a composition-contract, had been held to be so ; ' and that
July 18, 1845. r r

Galloway v.

Moffat.

defender—as is proved by the items put to his (Marshall's) debit in the account-

lie was entitled to hold that payment was not demanded in consideratioi of the

interest due hy the defender to him. And further, that yon must look atthe ac

count as it stands in the defender's books, and take the entries as they thereappeir

at their dates ; and that, in that view, it instructs payments, or, what is the same

thing, credits of interests by the defender on the debit in the bill after tie six

years, which expired in September 1832 ; that the entries, after the date oi tk

security by Nicholl, are in the same form as those by which they are preceded,

and that it is no answer to refer to any arrangements which may have existed *•

tween the defender and Nicholl, by which the defender may have got from Nichill

either the means of paying, or crediting the interests, or repayment of them, aftc

they had been paid or credited.

«' It may be that, in some cases—and where there are entries in terms explicitly

importing that the interests founded on as paid, or credited, as due by the partj

—the plea of Marshall would be well founded ; that the payments, or credit*,

must be held as an acknowledgment of the debt, and that their effect could not

be taken off by reference to other entries in the books of the party, showing that

they had truly been made from the funds of another party, who was also bound

for it, and was, in reality, the proper debtor. But the Lord Ordinary does not

think that, in the present case, that view can be adopted.

" In the first place, the entries are not explicit, and they stand in direct con

trast with other entries of payments or credits of interest on a debt in which tbe

defender was the proper debtor, which are made in the usual way. In the second

place, before the account rendered was sent to Marshall, viz. on the 17th Febis-

ary 1835, the defender had written to Marshal) the letter No. 26 of proce*s,in

wliich he states that he was not liable for the debt, and that the payments of

credits of interest were made out of the rents of Nicholl's property, of which be

had the charge, which shows what the defender himself meant by the entries,

crediting, at least, interest after a certain date. It shows that the entries «ere

not credits by him, as debtor in the £400 debt, but as holder of the funds of the

party who alone was the debtor. In the third place, the pursuer admits on tfce

record (Revised Condescendence, Art. 14) that Nicholl, after the security"8

granted for the £400 debt, made over the management of bis property, includm;

that over which the security extended, to the defender, with power to draw tbe

rents, and pay out of them the feu-duties, taxes, and interest of debts; and k*

follows up this by stating, that the defender applied the rents, inter alia, in rehei

of his obligation to Marshal), and paid Marshall annual sums • of interest on lb*

debt in respect of the obligation by Nicholl,' and it is added, < and himself as debtor)

in the bill.'

" Now, turning to the other accounts in the books in which that in question wv

entered, it appears from them (see Account No. C3 of process) that the defends

had the management of Nicholl, the real debtor's property, including that co*mi

by the pursuer's security, the rents of which, after its date, were liable for theia-

terest, and that, of equal dates with the credits of interest in the foresaid arcour'-

with Marshall, the account with Nicholl is debited with the amount, the credit

being in fact allowed to Marshall in respect of funds for payment of tbe intere»t

drawn by the defender, or expected to be received, and which were received from

the property of Nicholl.

1 Brown v. M'Intyre, June 20, 1828, (6 S. 1022;) M'Donald v. Crawford.

March 7, 1834, (12 S. 533.)
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no allegation was intrinsic, as a qualification of an admission, but that of No. 186.

payment.

The defender pleaded, that his qualification of the admission of thfe gLbow^ ,?**"

constitution of the obligation went to this—that it was not an absolute, Moffat-

but a conditional one, it being pars contractus that the obligation was to

continue only till a security was granted.

Lord President.—I have come to the conclusion that the Lord Ordinary's

interlocutor should be adhered to. The admissions founded on must be takeu

with their qualifications ; these are intrinsic, and would have been held to be so

bad they been contained in an oath of reference ; and that being the case, there

does not appear, independently of the bill, which is no longer available as proof of

the debt, to be any sufficient evidence, either in the letters or the other writs re

ferred to, of its being still resting-owing. Concurring in the views expressed by

the Lord Ordinary in his note, I must adopt his interlocutor.

Lord Mackenzie—I also. concur with the Lord Ordinary, and hold that

the qualification of the admission is intrinsic, showing that, the condition of the

original obligation having been fulfilled, the debt is extinguished. It is clearly an

intrinsic qualification, and is quite different from an averment of compensation or

" The account begins in 1330—the security was granted in March 1831 at

Whitsunday 1832, after the interest was credited, the defender appears to have

been short of funds by £5: 10:6. At 11th November 1832, taking in all the

sums placed to Nicholl's debit of that date, but of which the interest stands first,

the funds in the defender's hands were more than exhausted by £16 : 8 : 7. At

Whitsunday 1833, the defender had funds to pay the interest, all but £2 : 13 : 9£.

At Martinmas he had no funds, but it will be found that, while the interest in 1833

is put to Nicholl's debit in the defender's account with him, no interest is credited

by the defender in his account with Marshall. Then again, on 30th May 1834,

when interest is debited to Nicholl on the one side, and credited to Marshall on

the other, the defender, according to the account with Nicholl, had in his hands

£4-: 18 :6^ more than was requisite to meet the said interest, if the said account

is corrected by withdrawing from the debit side of the two sums of interest in 1833

which are there debited, but which are not credited to Marshall. And taking the

whole account with Nicholl from its commencement in November 1838, down to

30th May 1834, as it stands, with the two sums of interest debited to Nicholl in

1833, the funds received by the defender are within £14:1:5| of the sums

debited as paid, and at the close of the account £4, 7s. remains at Nicholl's

credit. And while this is the state of the case, it further appears that, as already

mentioned, Marshall was aware that the defender was in the management of, and

drawing the rents of, Nicholl's property.

" In such circumstances, the Lord Ordinary is, upon the whole, of opinion, that

entries of interest, after the expiry of the six years from the date of payment of

the bill, which entries are subsequent to the date of the security, the security

having been granted in March 1831, and the six years having expired in Septem

ber 1832, cannot be held to prove resting-owing by the defender of the debt in the

bill : And this although these entries may be in similar terms to an earier entry,

or earlier entries, anterior in date to the security. And having come to this result,

which, if correct, affords a complete answer to the pursuer's demand, he has as

soilzied the defender from the conclusions of the action."
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Nd. 18&. novation. As to the proof by writ, I rannnt hold it to be sufficient, and therefottI agree with your Lordship and the Lord Oiiliuary.

July 18, 18*5. Lord pULLERTON._A difficulty which I felt arose from the first letter b;

l.eai miwtui v. J '

i'.irn.n. Moffat to Marshall, as showing that the debt had been constituted against the

defender ; anil, as lie himself had not paid the bill, was he not to be held bourn!

by it still ? But I am now satisfied that there is not sufficient evidence m to tbi

constitution of the debt independently of the prescribed bill ; and that ih* qa&li

fixation of the defender's admission is intrinsic. The letter which faros tb>

strongest proof of the constitution of the debt, does not disprove, and is not in

consistent with his statement. I am therefore for adhering.

Lord Jeffrky I am of the same opinion. I think there is a failure in the

proof of the constitution of the debt, as the amount of the bill is not mentioned in

the letter. And then, even suppose the constitution of the debt had been es't

blished, there is no sufficient proof that it still continues due. The qualification ot

the defender's admission, I think, is plainly intrinsic.

The Court adhered to the Lord Ordinary's interlocutor, with additiostl

expenses.

James F. Wileie, S.S.C.—Shim.ls «nd Forrest, S.S.C—Agents.

No. 187. John Learmonth, Petitioner.—T. Mackenzie.

David Patton and Others, Objectors Marshall—Pattitm.

Bankruptcy—Sequestration—Slat. 2 and 3 Vict c. 41 Objections were

stated to sequestration of the estates of a deceased debtor being awarded, that i'c

petitioning creditor had not in his oath specified certain securities, which it w»

alleged (but disputed) that he held over the estate of the deceased— that while be

claimed interest upon his debt, he had not specified the amount, and the bccorih-

lated sum of principal and interest claimed as due—and that upon an adjusting!

of the mutual claims of the parties, he was not a creditor of the deceased ;—lb«*

objections repelled.

July 18, 1845. Mr John Learmonth of Dean presented a petition for the seqoes-

2d Division trat'on or" l'ie estates of the late John Patton, builder in Edinburgh, set-

Ld. Robertson, ting forth that he was a creditor of the deceased to the extent of £1661.

Is. Id., conform to oath and vouchers produced. This sum was stated

in the affidavit and state of debt to be the balance doe on a bond and da-

position in security by Patton to Learmonth, and which was granted in

the following circumstances :—

Mr Learmonth and Patton had been jointly engaged in a feuing spe

culation of the lands of Dean, and they had been engaged in vanooi

other joint building speculations, the accounts of which were in grei'>

part unsettled, a balance being claimed by Patton as due to him.

A part of the agreement between Patton and Learmonth, and the sope
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rior of the lands of Dean—viz. that they should erect a bridge over the No. 187.

Water of Leith—had been implemented by Mr Learmonth. The bond . ~~ ..
...... • c i , . , , , , . .July 18, 1845.

and disposition in security rounded on, as the ground or debt contained Learmonth t.

in the affidavit, was for a sum of £1873, 18s., being the balance which Patton<

had been found to be due by Patton of the share of the expense of build

ing the bridge effeiring to his interest in the Dean speculation, as ascer

tained under a submission to the then Dean of Faculty (Hope.) This

balance was brought out by the referee after crediting a portion of Pat-

ton's claims against Learmonth, arising out of prior transactions ; and

the further claims of Patton, in relation to these prior transactions, were

reserved. Under this submission the interests of the parties in the Dean'

speculation were fixed. Patton was appointed to execute the bond and

disposition in security in question ; and they were both ordained to enter '

into an agreement to give effect to the various findings of the arbiter. By

an agreement between Mr Learmonth and the Cramond road trustees, a

part of the expense of building the bridge was to be paid by the latter in

successive yearly instalments. An agreement was accordingly entered

into between Learmonth and Patton, which was specially referred to and

narrated in the bond for £1873, 18s., in terms and implement of this de

cree-arbitral, by which it wa» agreed, inter alia, that the proportion of

the instalments from the road trustees effeiring to Patton's interest in

the Dean speculation should be paid to Learmonth, and imputed pro

tanto in liquidation of the £1873, 18s. There was also a reservation in

favour of Mr Learmonth to impute towards payment of the above sum

the proportion of subfeu-duties to become due to Patton from houses to

be built upon the lands of Dean : and, in reference to the various other

outstanding claims between the parties, it was arranged by said agree

ment that Mr Learmonth should pay the feu-duties to the superior, and

make all other advances connected with the Dean speculation, other than

the building of the bridge, until those advances exhausted the balance

due to Patton, before any claim for over-advances could be made by

Learmonth against Patton. It was alleged by Learmonth that, upon

these subsequent advances, a large balance was due by Patton to him ;

while Patton's representatives said, on the other hand, that the balance

was due by Learmonth to them.

Mr Learmonth had agreed to purchase from Patton's representatives

certain ground-rents which had belonged to him, at a price of £851 : 15:4,

Mr Learmonth having claimed right to retain the price of these ground-

rents, in extinction, pro tanto, of his other claims against Patton, his re

presentatives refused to deliver to him the disposition, unless the stipu

lated price were paid over to them, or at least applied to the debt in the

bond for £1873, 18s.

Mr Learmonth, in his affidavit, stated, that the deceased was, at the

time of his death, resting-owing to him the sum of £l(i63 : 8 : 2, being

the balance of the sum contained in the above-mentioned bond ; and alsw
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No. 187. the sum of £74, 10s., being the legal interest of this sum, from Whit-

Sunday 1841 till 13th April 1842, (the date of Patton's death,) amount-

LVrmomh v. ing together to £1707 : 18 : 2, but under deduction of certain suns

Patton, (which were specified) received by the deponent from the trustees of tk

Cramond district of roads on account of the said John Patton, and wliieh

were stipulated by the bond to be imputed pro tanto of the sums thereby

due, leaving a balance of £1661 : 1 : 1 owing by the said John Patton

to the deponent under the bond, on the 13th April 1842, " besides tie

interest of the said principal sum from that date till paid : " that nowrt

of the said sums had been paid or compensated to the deponent, and iiM

he held no other person than the said John Patton bound for the dek,

and no security than that above specified, and a claim against the Cnv

mond Road Trustees for Patton's share of the balance of the four instal

ments agreed to be paid by them towards the expense of erecting the

Dean bridge, as mentioned in the said bond and disposition in security.

Patton's representatives objected to sequestration being awarded.

They pleaded ;—

1. The petitioner is not entitled to insist in the present petition, b

respect that he has not produced such an oath as is prescribed by the sta

tute 2d and 3d Victoria, cap. 41.

2. The oath produced is defective and irregular, inasmuch as the peti

tioner omits to specify therein certain securities which he holds over the

estate of the late John Patton, or others, and particularly,

(1.) The petitioner's right to retain and impute towards payment of

the debt referred to in the oath, the proportion of feu-duties, &c, falling

due to the said John Patton and his estate, from the houses built, and to

be built, upon the estate -of Dean, and properties connected therewith,

and otherwise from the said estate and properties.

(2.) The security of the sum, with interest since Whitsunday 1843,

which is owing by the petitioner to the objectors, as the price of the

ground-annuals purchased from them by the petitioner in March 1843.

and which sum is retained by the petitioner in his own hands.

3. The oath is further irregular and defective, inasmuch as the peti

tioner claims interest in his affidavit up to the date thereof, but does not

specify the amount of said interest, and of the accumulated sum of prin

cipal and interest claimed as due at said date.

4. The petitioner not being a creditor on the late Mr Patton's estate

under the bond and disposition in security founded on, as will appear on

the mutual claims of the parties being adjusted, he is not entitled to in

sist in the present application.

5. In respect of the offer of payment of the sum in the bond now

made, the sequestration ought not to be granted.

Mr Learmonth pleaded ;—

1. The respondent, Mr Learmonth, being a creditor of the late Mr

Patton at the time of his death, on the 13th April 1842, for the balanrt
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of £1661 : 1 : 1, due under the bond and disposition in security referred No 187.

to in the affidavit, is entitled to insist in the petition for sequestration of T , ~—„

Mr ratton s estates under the bankrupt statute. Learmonth t.

2. The affidavit produced in support of the petition is, in all respects, PaUo11,

formal and regular, and the respondent has therein specified all the secu

rities held by him over the estate of Patton the bankrupt, and other obli-

gants, as required by the 9th section of the bankrupt act.

3. As the respondent holds no conveyance or security over the pro

portion of feu-duties falling due to Mr Patton from the estate of Dean,

and properties connected therewith, he was not bound to specify these

feu-duties as a separate security in his oath, especially as the bond, con

taining the clause of reservation, was produced and referred to.

4. Further, as Mr Patton's trustees never granted any disposition to

the ground-annuals, and still retain the property in their own possession,

the respondent does not hold, and never held, the price as a security, and

is not bound to impute it towards payment of the debt in the bond.

The Lord Ordinary reported the case.

Lord Justice-Clerk.—A party cannot stop sequestration by alleging that all

the securities are not specified. If we were at present to go into the question of

what were securities, this would be a long and tedious investigation to be gone

into in the shape of objections to a sequestration. If the creditor's oath is clear,

that he holds certain securities, and none other than those specified, he has com

plied with all that is required by the act. We give no opinion upon the merits.

With regard to the objection, that the amount of interest is not specified, and also

the accumulated amount of principal and interest stated, 'the creditor was not

bound to state it unless he pleased.

Lord Moncreiff.—A party objecting to a sequestration must do so on clear

grounds ; it must not be a disputed matter.

Lord Cockburn.—The objections resolve into the merits. The more the

objectors went into the objections, the more I became convinced that they were

not the sort of objections that should be allowed to prevail.

Lord Medwyn was absent.

The Court pronounced this interlocutor :—" Repel the pleas of the objec

tors to the sequestration, and remit to the Lord Ordinary to proceed ac

cordingly, reserving all questions of expenses ; and also reserving Mr Lear-

month's claim for the expense of this discussion against the funds of the

sequestrated estate.

Mac Ritchie, Baylet, and Henderson, W.S.—John Rooebi, S.S.C.—Agents,
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No. 188. John Alexander Longmore, Suspender— Ttnnent.Donald Lindsay, Respondent.—Ruthtrfurd.

July 19, 1845. r J

Lnnumore v.

Lindsay. Stamp—Assignation—Writ.—A transfer was written on paper, bearing i sttmp-

dnty of sufficient amount, but on which another deed had beeen preriooily n-

gTosspd, though never executed. The testing clause of the transfer bore, AatiH

the words on the sheet other than those contained in the transfer should be * beld

pro non scripto, and as erased :" Held that the transfer was valid.

July 19, 1845. John Alexander Longmore, W.S., accepted an offer from DonaM

Z Lindsay, trustee on the sequestrated estate of the Marquis of Huntly, ti

Ld. Robertson, sell him ten shares of the North of Scotland Assurance Company.

" The transfer of these shares, in Mr Longmore's favour, was written

upon paper bearing a stamp-duty of sufficient amount, but upon the

paper a lease had been previously engrossed, which, however, was un

executed. The testing clause of the transfer bore, " that all the words

on this sheet, other than those contained in this present assignation, are

and shall be held pro non scripto, and as erased."

Longmore presented a note of suspension, of a threatened charge for

the price, on the ground, that the transfer being written on stamped

paper, on which another deed had been engrossed, was a violation of tie

stamp laws.

The Lord Ordinary pronounced the following interlocutor :—" In re

spect that the stamped paper on which the assignation is written beam

stamp-duty of a sufficient amount, and that no other deed appears erer

to have been executed on the said paper, and that all the words written

thereon, other than those composing the assignation, are held as erased,

and also in respect no caution is offered, refuses the note."

Mr Longmore reclaimed, and pleaded, that the stamp was exhausted

and spoiled, by having a lease written upon it, whether executed ornoi

The respondent might have availed himself of the remedy afforded by

the stamp act in the case of spoiled stamps, by returning the spoiled

stamp to the stamp-office within six months, in which case he would, ac

cording to the provisions of the act, have got a new one issued; but be

was not entitled to take a remedy not allowed by the act, by using the

stamp for the purpose of another deed.

The Court, on the 9th inst., ordered intimation to be made to tbe

Commissioners of Stamps, and they having declined to appear,

this day adhered to the Lord Ordinary's interlocutor.

John Mackenzie, W.S.—Waltkb Duthie, W.S.— Agtnu.
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Samuel Treacher and Mandatory, Advocators.—Rutherfurd. jj0 igq#

Galloway and Anderson, Respondents G. D. Fordyce.

July 19, 1845.

Expenfes—Auditor's Report The Court, approving' of the auditor's report, Treacher v.

disallowed to the successful party, 1. The expense of printing certain documents, Gallon

with a view to debate in the Outer-House, written copies of which for counsel

had been charged for, and allowed, and the opposite party, as the reclaimer, having

printed them for the Inner-House: 2. A charge tor a new memorial to senior

counsel, after a partial debate in the Outer-House, which was continued in conse

quence of his absence, informing him of what had taken place, and for fresh fees to

both counsel, both having been previously instructed.

The advocator, who was found entitled to expenses, objected to the July 19, 1845

auditor's report, on the ground that certain items of his account were ]ST 0lvISI,

disallowed, as not being proper charges against the respondents. Lold }""

The Court remitted to the auditor to assign his reasons for disallow

ing the items objected to. The nature of these items and objections is

explained in the following report returned by the auditor:—

1st, The expense of printing the documents under date 10th March,

amounting to £8 : 3 : 1, was disallowed because charges were previously

slated in the account, and allowed, for written copies of them for counsel,

and it is well known that the printing of papers with a view to a debate

before a Lord Ordinary is not sanctioned either by any rule of Court or

by practice. Such a proceeding is accordingly hardly ever resorted to,

but in any case in which it may have taken place, the expense has uni

formly been disallowed as a charge against the losing party. In many

cases it might probably be very expedient that the record and relative

documents should be printed at the mutual expense of the parties, for

the purpose of saving the expense of copies for the counsel on both sides

and the Lord Ordinary ; but where written copies have already been

made und charged for, it is surely out of the question that one of the

parties should be allowed the expense of printing over and above. The

other reasons assigned in the objections for this expense being allowed

appear to the auditor to be unsatisfactory, because the Lord Ordinary's

interlocutor having been against the respondent, and he having reclaimed

to the Court, he was entitled to print such documents as appeared to him

proper as an appendix to his reclaiming note, and he accordingly did so,

so that the print by the advocator was of no avail to him.

2d, With regard to the articles under date 30th May, it would appear

that the advocator's senior counsel was absent at the debate before the

Lord Ordinary, in consequence of which it was continued; and the ad

vocator's agent seems to have made out a new memorial, instructing him

as to what had taken place in his absence, and given both counsel fresh

fees along with it (they having been previously fully instructed.) Such

a proceeding is certainly contrary to the usual practice; and it must be

obvious that, if it were to receive the sanction of the Court, it would be
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No. 189. productive of a great increase of the expense of litigation. It was for

J T9~i8i5 *k'8 reason tbat the articles were disallowed as a charge against the

Treacher v. losing party.

Galloway,

The Court approved of the auditor's report, and found the re

spondent's entitled to the expenses of discussing the objections to

it, which they modified to £4, 4s.

John Cullkn, W.S.—Andrew Dunn, W.S.—-Agenti.
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Abandonment op Action.

See Expense!, 24—Process, VII. I—XI. 9, 19, 23.

Accretion.

See Superior and Vassal, 1, (5.)

Administration, Letters of.

See Agent and Principal, 2.

Advocate.

See Expenses, 6, 7—Auditor's Heport, 2, (2.)

Advocation.

See Process, VI.

Affidavit.

See Bankruptcy, 4, 18.

Agent and Client.

1 . A n action for payment of a law-agent's account, being resisted by t lie defender

on the gronnd that the business charged for had not been authorized,—Cir

cumstances deponed to by the defender, on reference to his oath, which held

to establish employment, on his part, of the law-agent. Grant, Jan. 17,

1845, p. 274.

2. Circumstances in which simple interest at 4 per cent was allowed on an

agent's business account, from the last article in each account till citation

in the action, and thereafter 5 per cent till payment. M'Lelland, Dec. 6,

1844, p. 179.

3. A law-agent who had a hypothec over certain documents in his possession,

for a business-account due to him by his employer, the pursuer of a jury

cause,—appointed to produce them, without payment or reservation, under a

diligence obtained by the defender, but found that the pursuer could nut use

them at the trial without paying his agent's (the haver's) account. Montgo-

merie, May 1, 1845, p. 553.
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Agent and Client (Continued.)

4. A judgment having been pronounced in the Court of Session, by which t

party wax found entitled to expenses, and an extract decree therefor allowed

to go out in the name of her agent ; and this judgment having been reversed

on appeal;—Held, that the appellant was entitled to obtain repayment from

the agent, of the sums which had been paid to him in terms ot the judgment

reversed. Cormack, June 3, 1845, p. 812.

See Process, J V. (2.)

Agent and Principal.

1. In a suspension of a decree of removing—Held that a state of rents <he bv

the tenant, rendered by the factor to the landlord, and retained by him, u-«

competent evidence in favour of the tenant; and that the landlord bavins

failed to produce it, being required, parole evidence of its contents was com

petent. Mitchell, Feb. 4, 1845, p. 382.

2. Instructions were given to a mercantile firm in Bombay to take out letters (/

administration in the Court of Bombay to the estate of a person who bid

died there, but instead of doing so they obtained payment of the funds, which

they remitted to this country, by granting a bond of indemnity to the Re

gistrar of the Court, who had taken possession of them in his official capa

city : In a multiplepoinding raised for the distribution of the estate, a claim

was made by the Bombay firm, that the parlies preferred to the fund hi medio

should give them security against liability under the bond for indemnity :—

The Court refused the claim. Forbes, Julv 17, 1845, p. 1068.

See Public Officer, I, (2.)—Proem, ///. 14, (].)

Aliment.

1. Circumstances in which the Lord Ordinary refused a note of suspension »nd

liberation presented by an imprisoned debtor, upon the ground that, alter

having been liberated for want of aliment, he had been immediately rein

carcerated on the same diligence. Denovan, Feb. 1, 1845, p. 378.

2. Annuity of £60 awarded to a widow against the heir-at-law of her hushaml.

the free rental of the estate being £240;—Question raised, but not decided,

whether such annuity should continue during viduity only ? Hobbs, Feb. 2"2,

1845, p. 492.

3. Where the annual income of a lunatic's estate amounted to £150, nnd the

rate of board, paid for him at the asylum where he was kept, to £40, tbc

Court, considering this allowance to be too small, directed that it should If

increased to £70, so as to provide him with additional luxuries and comforts.

Myers, June 19, 1845, p. 886.

Amendment of Libel.

See Process, I. 3, 4.

Appeal.

1. Where the Lord Ordinary had sustained a defence to an action, anil fount!

the defender entitled to expenses, but the Inner House had altered, reservh*

expenses, and the House of Lords, on appeal, had remitted to the Co»rt

with directions to adhere to the interlocutor of the Lord Ordinary, " awl

to proceed further as shall be just and consistent with this judgment,"—

Held, in conformity with Stewart v. Scott, Uth March 1836, that as ti*

judgment of the House of Lords exhausted the cause, it was not competent

for the Court to award the expenses incurred subsequent to the Lord Ordi

nary's interlocutor, prior to appeal, with regard to which it was silrnt. Par-

ves, May 31, 1845, p. 810.

2. (1.) Where an appeal bad been delayed, with the view of allowing a party

to bring up before the House of Lords a subsequent decree which had been

pronounced in the process, and which had been allowed to become final and

be extracted through inadvertence in allowing the reclaiming days to expire

the Court, holding that the process had been taken out of Court by tl*

extract, refused to entertain a reclaiming note, under the provisions of 45

Geo. III. c. 151, § 16, without a remit being made by the House of Lords.
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Appeal (Continued.)

(2.) Question, Whether the provisions of the above section are applicable

to 6nal extracted decrees? Alexander, June 17, 1845, p. 884.

Approbate and Reprobate.

1. Question whether the doctrines of approbate and reprobate, and homologation,

applied to a deed vitiated by erasure in substantiulibus. Robertson, Dec.

20, 1844, p. 236.

2. Trnstees were directed to realize the truster's personal property, and invest

the proceeds in land ; and on the recovery or death of the truster's only

child—a lunatic—to execute a strict entail thereof, along with the truster's

other lands ; but no direction was given as to the profits of the personal estate

or rents of the heritage prior to the execution of the entail,—Held, that

these belonged to the lunatic, independently of the trust, as heir-at-law, and

that his curator did not approbate the trust by claiming tbem. Cowan, June,

13, 1845, p. 872.

See Bankruptcy, 5, (2.)

Arbitration.

An arbiter, to whom disputes as to a contract for building a ship had been

submitted, having gone out of the contract, and decerned for more than the

contract price,—Held that the decreet-arbitral was ultra vires and reducible,

in respect that the contract, which had been disregarded, was the basis of

the submission. Napier, Nov. 29, 1844, p. 166.

Arrestment.

Assignation.

1. The trustee on a sequestrated estate and the bankrupt, with consent of the

commissioners, assigned the whole sequestrated estates to certain trustees, to

be applied in payment of the composition ; the bankrupt was thereafter dis

charged ; a sum of money, which had belonged to the bankrupt before the se

questration, and had remained in a bank in his name for a number of years

after his discharge, having been arrested by the creditor in a debt contracted

after the discharge ;—Held, in a competition between him and the trustees,

that the whole estate of the bankrupt having been conveyed to the latter by

the trustee in the sequestration, when he was in full right to do so, no right

to the fund in question emerged, at the close of the sequestration, to tlie

bankrupt or his subsequent creditors ; and that the bankrupt having been pre

viously divested by statute, it was not necessary, in order to perfect the right

of the trustees, as in a question with him or his creditors, that the assignation

in their favour should have been intimated to the hank ; and that they were,

therefore, entitled to be preferred to the fund. Adam, Jan. 17, 1845, p. 276.

2. A tenant, with the consent of his landlord, made over his whole rights under

his lease to assignees, but he still thereafter remained in the personal occupation

of the farm ; shortly before the expiry of the lease, he came under an obliga

tion to the landlord to remove without warning or process of law ;—Cir

cumstances in which held, that the assignees were the tenants in the farm,

and that the former tenant bad no power, in the character of manager or over

seer for them, to grant the obligation to remove ; and that therefore the as

signees, not having themselves received any warning, were entitled to possess

the farm by tacit relocation for a year after the expiry of the lease. Bett.

Feb. 14, 1845, p. 447.

See Stamp, 1, 4.

Assythment.

(1.) In an action of assythment and damages by the children of a party who had

been killed by a stage-coach accident, against the proprietors of the coach, in

which the pursuers had set forth that they had been deprived of the paternal

care and support, and had been grievously injured in their feelings,—Dili

gence granted to the defenders for recovery of documents, to instruct that the

deceased did not support his family, but had been separated from them in
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Assythment (Continued.)

consequence of his habits, and of an illicit intercourse lie carried on ; and, inter

alia, for recovery of a correspondence alleged to have passed between the de

ceased and the party with whom he had the illicit intercourse.

2. Observed that in granting such diligence, the Court were disposing of

the general question of the admissibility (in the event of a jury-trial) of the

evidence sought to be recovered. Brash, Feb. 27, 1845, p. 539.

Attorney's Certificate.

Seo Process, I V. (2.)

Auditor's Refort.

1.—(1.) A party who had lodged objections to the auditor's report at the tiue it

wan made, held not entitled, at the distance of two years and a half tli.re-

- after, to lodge new and extended special objections to the report.

(2.) Rule adopted by the auditor of Court in taxing the defender's account

of expenses, in actions of divorce at the instance of a husband against a wife.

King, Feb. 26, 1845, p. 36.

2. The Court, approving of the auditor's report, disallowed to the successful

party,

(1.) The expense of printing certain documents, with a view to debate in

the Outer- House, written copies of which, for counsel, had been charged for

and allowed ; and the opposite party, as the reclaimer, having printed tbem

for the Inner-House :

(2.) A charge for a new memorial to senior counsel, after a partial de

bate in the Outer- House, which was continued in consequence of his ab

sence, informing him of what had taken place, and for fresh fees to both

counsel, both having been previously instructed. Treacher, July 19, 1845,

p. 1099.

Bankruptcy.

1. Where there is good reason to suspect that a party applying for cessio, is fraudu

lently concealing funds or effects from his creditors, the proper counw? is to

refuse his application for cessio, hoc statu. Mauson, Nov. 27, 1844, p. 159.

2. A creditor who had drawn a dividend on an open account in a »eq nest ration.

raised action of constitution in the Sheriff-court against the bankrupt, conce

ding for payment of his whole debt, " under deduction of whatever suras the

defender may be able to instruct he has paid to account," and for expenses

generally. The bankrupt defended, pleading that the action was incompetent,

and if not, claiming certain deductions from the debt, which were consented

to. Decree passed against him for the balance and for expenses ;—The charge

for expenses suspended, on the ground that the defender was entitled to sp-

pear and claim the deductions which had been allowed, and also to oppose the

conclusion for expenses, which, in an action of constitution, ought to he hi

the event of opposition only. Opinion, that drawing a dividend in a seques

tration does not bar a creditor from obtaining at his own expense decree of

. constitution against the bankrupt, where he can instruct a proper object for

doing so. Rutherford, Nov. 28, 1844, p. 162.

S.—(1.) Special circumstances in which the Court, on the application of certain of

the creditors on a sequestrated estate, ordered another creditor to produce, and

to be examined with regard to, a " pass-hook" between him and the bank

rupt, (which it was alleged would throw light upon the bankrupt's affairs,)

although the pass-book also related to the creditor's own claim.

(2.) Question whether, under sections 68 and 69 of the existing Bankrupt

Act, a creditor can competently be examined on matters relating to bis on

claim ? Pollock, Dec. 3, 1844, p. 172.

4. A creditor in a sequestration gave in three affidavits to three separate debts,

which affidavits bore no reference to each other, and in none of which was

the amount of the whole sum, for which the creditor claimed to vote, *pe-

cified ;—Held, in conformity with the opinion of the majority of the whole

Judges, and departing from the case of Black v. Dixon, (ante, V., 10J7,)
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that the creditor was entitled to vote for tbe cumulo amount of the whole

three affidavits. Wilson, Dec. 21, 1844, p. 249.

5. (1.) Held that a person was liable to sequestration for a personal debt, uncon

nected with trade, contracted while he was a trader, though he had ceased

to be so, without owing any trading debts prior to the date of the bill which he

granted for that debt, upon which the application for sequestration was founded.

(2.) Circumstances in which held that a creditor was not barred from

applying for sequestration of his debtor's estate, though he had agreed, in

acceding to a trust, to suspend all diligence till the final conclusion of an

action, which it was the object of the trust to have tried for behoof of the

creditors, and that action, though finally decided in the Court of Session,

was still open to be appealed. Jopp, Dec. 22, 1844, p. 200.

5. In an application under the Bankrupt Act, § 4, for sequestration of the estate

of a deceased debtor,— Held that upon consignation of the debt of the ap

plicant by a judicial factor on the estate, (who had raised a reduction of the

ground of debt,) sequestration ought to be refused. Alexander, Jan. 14, 1845,

p. 264.

J. The trustee on a sequestrated estate and the bankrupt, with consent of

the commissioners, assigned the whole sequestrated estates to certain

trustees, to be applied in payment of the composition ; the bankrupt was

thereafter discharged ; a sum of money, which had belonged to the bank

rupt before the sequestration, and had remained in a bank in his name for a

number of years after his discharge, having been arrested by the creditor in a

debt contracted after the discharge ;—Held, in a competition between him

and the trustees, that the whole estate of the bankrupt having been conveyed

to the latter by the trustee in the sequestration, when he was in full right to

do so, no right to the fund in question emerged, at the close of the seques

tration, to the bankrupt or his subsequent creditors ; and that tbe bankrupt

having been previously divested by statute, it was not necessary, in order to

perfect the right of the trustees, as in a question with him or his creditors,

that the assignation in their favour should have been intimated to the hank ;

and that they were, therefore, entitled to be preferred to the fund. Adam,

Jan. 17, 1845, p. 276.

A debtor in a ceitain debt, who held counter-claims against his creditor,

having for a long period failed to constitute them, the trustees of the creditor

(he havinu become bankrupt) enforced payment of the debt from a party who

was cautioner therefor ;—Held that the debtor was not entitled to claim from

the bankrupt estate the full amount of his counter-claims, on the ground that

payment of the debt had been improperly enforced from his cautioner in disre

gard of these counter-claims, but that he was only entitled to a dividend rate-

ably with the other creditors. Hamilton, Jan. 24, 1845, p. 295.

A claim in a sequestration having been rejected by the trustee, upon the

ground that the bill on which it was founded was vitiated by erasure ;—the

claimant was held not entitled to support his debt by other documents which

were afterwards produced as additional vouchers of the debt, but not till

within two months of the period fixed for payment of the first dividend, to

the effect of entitling him to a share of that dividend, but he was allowed a

proof of the circumstances under which the erasures were made, in support

of the bill originally produced with his affidavit. Ker, Feb. 8, 1845, p. 400.

Held that a debtor was well cited under the Bankrupt Act by leaving a copy

of the petition and deliverance thereon with his father, as the messenger's

execution bore—" within his said father's dwelling-house in Newbnrgh, with

whom be lives and resides when not at sea.'' Brown, Feb. 14, 1845, p.

428.

Asliley, without value, accepted a bill drawn on him by Izat, and Izat, with

out value, indorsed it to Keid, who discounted it in bank and drew the pro

ceeds : both Izat ami Keid became bankrupt before the bill fell due, and Ash

4 A
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ley retired it :— Held that Ashley was entitled to be ranked for the amoant of

the bill on both sequestrated estates to the effect of drawing full payment.

Opinion,

(1st,) That an obligation granted by Reid to Izat to provide for the bill

when due was available to Ashley ;

(2d,) That Izat was not entitled to be ranked on Reid's estate. Ashley,

Feb. 25, 1845, p. 524.

12. Where the trustee in a sequestration had become insane, after his report of

the resolution of creditors to accept an offer of composition had been pre

pared, but before it was signed, the Court allowed the report, signed by the

commissioners for him, to be received and approved of. Guthrie, May SI,

1845, p. 637.

13. A sequestrated bankrupt, while still undischarged, recommenced business, and

was sequestrated a second time,—Held, that the creditors in the first seqoes-

tration were entitled to claim under the second, and be ranked pari passu with

the creditors in it. Fisken, June 7, 1845, p. 842.

14. At the second meeting of the creditors in a sequestration, held for the pnrpo«e

of deciding upon an offer of composition made by the bankrupt, an offer

different from that which had been made and entertained at the first meeting;

was accepted, and the bankrupt was discharged by the Sheriff, whose deliver

ance was confirmed by the Lord Ordinary, without objections being stated

by any of the creditors : the offer, as adopted by the second meeting, con

tained a provision, not entertained at the first, that the funds (which nere in

adequate for payment of the whole composition) should be paid by the tru»-

tee to the creditors, primis venientibus, till they were exhausted : no notice

whatever of the provision was given to the creditors, nor were certain other

alterations which had been made upon the offer as originally entertained, inti

mated to them in the Gazette notice calling the second meeting, although

specified in circular letters by the trustee: in a reduction of the discharge,

which certain of the creditors who had not received their share of the coo-

position instituted, upon the proceedings of the second meeting coming to

their knowledge—Held (repelling a plea that the deliverance of the SberirT

and Lord Ordinary constituted res judicata against them) that the proceed

ings at the second meeting were irregular and incompetent under the staiote,

and decree of reduction of the discharge pronounced. Observed, that con

cealment, or defective representations, in the " abstract of the state of the

affairs and valuation of the estate,'' required by § 1 15 of the Bankrupt Statute

to be sent by the trustee to the creditors, in order to enable them to judge

of an offer of composition, was a relevant ground of reduction of a discharge,

where it could be shown that the creditors had been thereby misled, and in

duced to form an erroneous view of their interests in regard to the offer.

Miln, June 19, 1845, p. 888.

15. Held, that, under the 53d section of the Bankrupt Act, an interim factor had

a claim for his advances, and the remuneration awarded him by the creditors

out of the first money which came into the hands of the trustee, preferable f

that of the trustee for expenses incurred by him in the business nf the sequet-

tration after his own election. Anderson, June 28, 1845, p. 947.

16. A composition having been accepted by the creditors of a bankrupt, and

judicially confirmed, along with an arrangement under which a sum of money

was borrowed by the bankrupt on his heritable property, with consent of 'I1*

trustee upon the sequestrated estate, in whose favour a security over said

estate had been granted for payment of the composition in terms of the «r-

rangement, and which sum was placed in his (the trustee's) hands, for the

payment of the composition ;—Held, that the trustee was bound to administer

the estate vested in him, including the loan, for the equal and rateable behonl

of all the creditors interested in the composition. Aitken, July 8, lb45, p.

fc96.
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17. Where a wife gave up to her husband certain paraphernal jewels, and he

granted to her an obligation, pledging himself that, in the event of the jewels

being disposed of, " the amount thereof should be inserted as codicil to his

will as her own private property, and that she should be entitled to such

amount at his death i"—Held that the wife was entitled, in respect of this

obligation, to rank as an onerous creditor upon her deceased husband's estate.

Montgomery, July 17; 1845, p. 1081.

18. Objections were stated to sequestration of the estates of a deceased debtor

being awarded, that the petitioning creditor had not in his oath specified cer

tain securities, which it was alleged (but disputed) that he held over the

estate of the deceased—that while he claimed interest upon his debt, he had

not specified the amount, anil the accumulated sum of principal and interest

claimed as due—and that upon au adjustment of the mutual claims of the

parties, he was not a creditor of the deceased ;—these objections repelled.

Learmonth, July 18, 1845, p. 1094.

See Expenses, 19.

Bill of Exchangk.

1. The holder of a bill, within the years of prescription, raised an ordinary

action in the Sheriff-court against the acceptor for payment, and this action

having fallen asleep before judgment, he, beyond the years of prescription,

extracted the protest, and charged and imprisoned the acceptor thereon ;—

Note of suspension and liberation passed on the ground of lis alibi pendens.

Denovan, Feb. 1, 1845, p. 378.

2. Terms of a letter held to fall, within the meaning of the Stamp Act, to he

considered as an order for the payment of money out of a particular fund

which might or might not be available, and being delivered to the payees

named therein, liable as such to stamp duty. Taylor, Feb. 13, 1845, p. 420.

3. A claim in a sequestration having been rejected by the trustee, upon the

ground that the bill on which it was founded was vitiated by erasure ;—the

claimant was not entitled to support his debt by other documents which were

afterwards produced as additional vouchers of the debt, but not till within

two months of the period fixed for payment of the first dividend, to the effect

of entitling him to a share of that dividend, but he was allowed a proof of

the circumstances under which the erasures were made, in support of the bill

originally produced with his affidavit. Ker, Feb. 8, 1845, p. 400.

4. Ashley, without value, accepted a bill drawn on him by Izat, and Izat, with

out value, indorsed it to Heid, who discounted it in bank and drew the pro

ceeds : both Izat and Reid became bankrupt before the hill fell due, and

Ashley retired it :—Held that Ashley was entitled to be ranked for the amount

of the bill on both sequestrated estates to the effect of drawing full payment.

Opinion,

(1st,) That an obligation granted by Reid to Izat to provide for the bill

when due was available to Ashley ;

(2d,) That Izat was not entitled to be ranked on Reid's estate. Ashley,

Feb. 25, 1845, p. 524.

See Process, II. 1.

Burgh.

1. Where a portion of burgh property was sold by public roup, under 3 Geo.

IV. c. 91, and purxuant to advertisement as required by that Act; and the

advertisement was referred to in the articles of roup and the disposition:—

Held, in the circumstances, that it was competent to refer to the advertise

ment, to explain an ambiguity in the terms used for describing the boundaries

of the subject in the disposition to the purchaser. Davidson, Jan. 28, 1845,

p. 342.

2. In an action by the Ministers of Edinburgh against the Magistrates and Town-

Council for arrears of annuity-tax, which were alleged to have been rendered

irrecoverable by the culpable neglect of the latter in failing to appoint stent-
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roasters in terms of the statutes thereanent;—Held, that the performance of

this duty was imposed npon the Magistrates and Council as a body of sta

tutory commissioners, and not upon the burgh itself, through tbetn, as its

representatives and administrators ; and that the property tit the Incorpora

tion could not lie subjected to liability for acts done by them when not acting

in their proper official capacity. Ministers of Edinburgh, May 28, 1845,

p. 663. '

S. Terms of royal charters and grants ratified by Parliament in favour of a royal

burgh, which being followed by possession, were held to give the magistrates

a title to levy certain dues npon all goods, &c, carried through the territory

of the burgh, and passing across a river, within the prescribed limits by the

charters and grants, by means of a railway, sanctioned by Act of Parliament,

except where, in the latter case, a right of free passage could be proved to

have existed for forty years. Magistrates of Linlithgow, July 17, 1845, p.

1071.

Cash Credit.

See Curator Bonis, 1.

Cautioner.

1. By antenuptial contract, the husband hound himself and his heirs to invest a

Bum for behoof of the wife in liferent in the event of her *nrvivance, and the

children of the marriage in fee, so soon as he or they should be called on to do

so by certain trustees; and by relative bond of caution, his brother, one of the

trustees, bound himself to pay these provisions in the event of the husband

failing to implement his obligation in regard to them. The husband having

died insolvent, without having implemented the obligation, or having be«o

called upon by the trustees to do so ;—Held,

(1st,) That the brother was liable upon the bond ; and

(ill.) That the wife had a good title to sue upou it, without the coactr-

rence of the marriage trustees. Wilson, Nov. 16, 1844, p. 125.

2. A sheriffs-officer, who had been employed to do diligence npon a bill, com

mitted an error in his charge, which led to an action of damages and other

legal proceedings being instituted against his employer and him ; the employer,

at an early stage of the case, had served a notarial protest upon the officer,

holding him and his cautioners liable for the damage and expense he nv.-J-i

sustain in consequence of the irregularity in the charge ; but he did not inti

mate the institution of the legal proceedings, or his claim of relief, to the

cautioners, till after the litigation had gone on for some years : In an ac

tion by the employer against a cautioner of the officer, for relief from the

expenses incurred by him in the matter,—Held that the want of intimation

was not of itself sufficient to liberate the defender from liability as cau

tioner. Stni tliers. Feb. 14, 1845, p. 436. •

3. In an action by a bank on a letter of guarantee,—Held, That it was compe

tent to prove by parole that the bank had paid a sum of money on an onier,

subsequent to and on the faith ot the guarantee. Grant, Feb. 7, lb45, p.

390.

4. Verdict returned under an issue whether a party had been induced to sab-

scribe a bond of caution by undue concealment or deception,—set aside •«

not Warranted by the evidence, and a new trial granted. Kaihon, May S".

1845, p. 748.

5. Terms of a letter recommending a purchaser to a seller, which, in the rrrcam-

stances of the case, were held not to constitute a guarantee. Johnstone, July

15, 1845, p. 1046.

Cessio Bonokim.

1. Where there is good reason to suspect that a party applying for cessio h> fraa-

tlulently concealing funds or effects from his creditors, the proper course »

to refuse his application for cessio, Aoc statu. .Manson, Nov. 27, 1844, f.

159.
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2. Where the pursuer of a cessio, after Instituting the process, liait sold a part of

his property, and paid away the proceed* to some of his creditors, the

Court relused him the henefit of cessio hoc statu. Galloway, Feb. 8, 1845,

p. 403.

3. Where a reclaiming note from a judgment of the Sheriff in a cessio which

had come before the Lord Ordinary on the bills during recess, and had not

been disposed of by him before the commencement of the session, was not

boxed to the Judges lor a fortnight after the sitting of the Court,—Objec

tion repelled in the circumstances of the case, that it was too late under the

Act of Sederunt, which provides that it shall he boxed " 0i\ the meeting of

the Court." Galloway, Jan. 28, 1845, p. 355.

CllUhCH.

See Prescription, (Long,) 1—Burgh, 2.

Churchyard.

See Interdict, 3.

Citation.

1. Held that a debtor was well cited under the Bankrupt Actliy leaving a copy of

the petition and deliverance thereon with his father, as the messenger's exe

cution bore—" within his said father's dwelling-house in Newburgh, witb

whom he lives and resides when not at sea." Brown, Feb. 14, 1845, p.

428.

2. In an action against a widow, the summons and citation stated her maiden

name to be " Martha Reid," whereas it was " Martha Hood." She was

otherwise correctly designed by her residence, and the name and designation

of her deceased husband. A preliminary defence, founded upon the error,

repelled. Muir, July 10, 1845, p. 1009.

Clause.

I. The estate of A was entailed in a marriage contract upon the heirs of the mar

riage and their heirs, heirs-male being called before heirs-female, under this

provision, that in the event of there being only one son " of this present mar

riage" who shall succeed to the estate of B, his second sou, and failing a se

cond sou, his eldest daughter, should succeed to the estate of A ; but in

the event of there being two sons " of this present marriage,'' that the second

should succeed to A if the eldest should succeed to B ; and that the succes

sion to A, in case any of the heirs " of this marriage" shall succeed to B,

" shall take place according as is above mentioned, in all time coming." An

only son of the marriage succeeded to both estates, and on his death was suc

ceeded in both by his only child, a daughter. On her death, leaving children,—

Held, in conformity with the opinions of a majority of the whole Judges,

(1st.) That the provision and exclusion in the entail of A did not apply

to her eldest son, even though he had succeeded to B ; but,

(2d,) That having acquired right to B during his mother's life, under a

transaction, sanctioned by Parliament, whereby it was given in lieu of an

English estate to which he had an indefeasible right of succession, he had

not succeeded thereto in the meaning of the provision and exclusion in the

entail ; on each of which grounds he was preferred in a competition for the

ttuccession under the entail with his eldest sister, and with his second son

and eldest daughter. The Marquis of Hastings, Nov. 12, 1844, p. 1.

2. (1.) Where a subject was disponed as bounded by " the harbour, with the

pier intervening, upon the west;'' and the extent of the " pier" was dispu

ted : proof allowed, to ascertain what was the extent of the " pier."

(2.) Where a portion of burgh property was sold by public roup, under 3

Geo. IV. c. 91, and pursuant to advertisement as required by that Act ; and

the advertisement was referred to in the articles of roup and the disposition :

— Held, in the circumstances, that it was competent to refer to the adver

tisement, to explain an ambiguity in the terms used for describing the boun-
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tlaries of the subject in the disposition to the purchaser. Davidson, Jan. 28,

1845, p 342.

S. An entail prohibited the heirs " to sell, alienate, impignnrate, or dispone the

said lands and estate, or any part thereof, either redeemahly or under rever-

sion ;" the prohibition was duly fenced with irritant and resolutive provisions;Held that the heir was not prohibited from making absolute anil irredeem

able sales, and was entitled to apply the price, received for the lands sold,

at his pleasure. Earl of Eglinton, Feb. 14, 1845, p. 425.

4. Held that a will executed by a Scotchman at St Kilts, written by him

self in ordinary popular language, must, even with regard to a bequest of

funds in Scotland, be interpreted, and the testator's intention judged of, ac

cording to the law of England. Gowan, Feb. 14, 1845, p. 433.

5. A party, in fulfilment of a bargain between him and his former wife, from

whom he had been separated l>y divorce, and as a part of the consideration

for her having conveyed certain lands belonging to her, to him and the chil

dren of the marriage in their order, granted a bond of provision to the younger

children of the marriage nominatim, binding himself to make payment to

them equally among them and the heirs of their respective bodies, and the

survivors and survivor of them, of £4000, at the first term after the decease

of the longest liver of him and his said former wife : the bond further bore to

have been instantly delivered for the use and benefit of the grantees: the

father having died, and having been survived by the mother of the children,Held, on a construction of the above, and other provisions and clauses con

tained in the bond, that the children's interest in the bond had vested in

them at their father's death. Allardire, Jan. 31, 1845, p. 362.

6. Held that the words " acts and deeds " in the irritant clause of an entail in

cluded debts, though in the resolutive clause which followed, the words

" acts, deeds, or debts," were used. M'Grigor, Feb. 28, 1845, p. 532.

7. The tolls of a road having been found insufficient to pay the interest of the debt

upon it, and certain of the road trustees who were liable for the debt being less

interested in the road than the others, it was agreed that " a loss of about

£130 per annum," should be made up by these other trustees paying their

several proportions thereof according to their respective valuation-;—Held,

(1.) That this agreement did not import an obligation to pay an average

loss of £130 per annum in a series of years, but only an obligation to pay the

loss not exreeding that sum, in each year as it occurred.

(2.) That the obligants not being liable singuli in solidum, were not liable

for 'he loss occasioned by the insolvency of one of their number.

(3.) That one of the obligants having sold his properly, was not thereby

relieved of his obligation. Dirke of Montrose, May 80, 1845, p. 759.

8. Terms of a clause of destination in a settlement which was held to be a con

ditional institution, and not a substitution. Allan, June 20, 1845, p. 908.

See Harbour, 1, 3—Property, 1, 3.

Collation.

A father disponed certain heritable subjects to his daughter and her husband

" in conjunct fee and liferent, and the longer liver of them," and to their eldest

son nominatim, his heiro or assignees whatsoever, heritably and irredeemably,

in fee ; the disposition bore to be granted for love and favour, but by a sub

sequent deed the husband bound himself to pay a prire for the subject*,

which was considerably less than their value ; the wife survived ;— Held that

the fee was vested in the husband, and that as the son was his heir alieqai

successurus in these subjects, and did not obtain them by singular title fro»

his grandfather, he was bound to collate them with his brothers. Fiaher's

Trustees, Nov. 19, 1844, p. 129.

Compensation.

1. Where a party bad obtained a verdict for damages, and the verdict bad bees
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applied,—Circumstances in which the Court refused, on a motion by the

party against whom the damages had been awarded, to supersede extract till

the result ot an action of count and reckoning at his instance, then in depend*

ence, an as to enable him to constitute certain counter claims, and compen

sate them with the damages. Lawson, Nov. 21, 1844, p. 153.

2 A debtor in a certain debt, who held counter-claims against his creditor, hav

ing for a long period failed to constitute them, the trustees of the creditor

(he having become bankrupt) enforced payment of the debt from a party who

was cautioner therefor ;— Held that the debtor was not entitled to claim from

the bankrupt estate the full amount of his counter-claims, on the ground that

payment of the debt bad been improperly enforced from his cautioner in dis

regard of these counler-claims, but that he was only entitled to a dividend

rateably with the other creditors. Hamilton, Jan. 24, 1845, p. 295.

Competition.

1. By the articles of roup of a judicial sale it was declared that Martinmas 1843

should be the purchaser's term of entry, and that he should have right to the

rents " falling due from and after the said term ;"—Held,

(1st,) That the purchaser was not entitled to the rents payable at Whit

sunday and Candlemas 1844, for crop and year 1843.

(2d,) That it wa« incompetent to control or modify the construction of the

articles of roup by production of correspondence between the common agent

and judicial factor, or by any declaration as to the meaning thereof. Steven

son, Feb. 12, 1845, p. 418.

2. Legacy to A, his heirs, executors, or assignees, in the event of B, who life-

rented the subject of it, dying without issue :—A predeceased B, having as

signed the legacy : B afterwards died without issue : in a competition between

the executor and the assignee of A, the executor was preferred, in conformity

with the opinion of a majority of the whole Judges. Bell, May 21, 1845, p.

614.

3. Circumstances in which a factor upon a trust-estate was appointed on the joint

application of two claimants of the residue of the estate, during the depend

ence of a process raised for the reduction of the titles of the heir-at-law, who

was in possession of the heritage of the truster, and maintained that the

trust had lapsed, and waa ineffectual. Brown, May 29, 1845, p. 745.

Composition.

See Superior and Vassal, 2, (2.)

Condition.

Legacy to A, his heirs, executors, or assignees, in the event of B, who liferent-

erl the subject of it, dying without issue:—A predeceased 15, having assign

ed the legacy : B afterwards died without issue : in a competition between

the executor and the assignee of A, the executor was preferred, in conformity

with the opinion of a majority of the whole Judges. Bell, May 21, 1845,

p. 614.

Conditional Institute.

See Clause, 8.

Consignation.

1. Where a party had raised an action for implement of an agreement to grant

him a lease of certain farms, and alternatively for damages, and to secure

his claim for implement hud used inhibition on the dependence ;—Held that

the defender was not entitled to have the inhibition recalled, merely on con

signation of the sum claimed as damages. Seaforth Trustees, Dec. 1844, p.

180.

2. Motion for an order upon the defender in an action of count and reckoning,

to consign a sum, over which he claimed a right of retention,—refused, without

deciding upon that right, on the ground that the sum was arrested on the

dependence in hank, where it had been lodged by the defender in his own

name. Scott, Feb. 22, 1845, p. 493.
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Contract.

1. Held, (1.) That an agreement between a depute and assistant clerk of Session,

whereby the latter was, for a certain consideration, to perform the whole

duties of the office to which they were both attached, was par turn illititum.

(2.) That, if legal, it came to an end on the resignation of the depute,

without the necessity of notice, notwithstanding a stipulation that the party

putting an end to it should give six months' notice to the other. Mason,

Nov. 28, 1844, p. 160.

2. A party ordered a cargo of goods of a stipulated quality, and, on receiving

them, intimated to the vender that they were of an interior quality, and thtl

they bad been deposited in a bonded warehouse at his risk ; thereafter he

removed from the warehouse, without legal warrant, and appropriated to bb

own use the greater part of the goods :—Held,

(1.) That he was liable for the contract-price of the remainder.

(2.) That he could not maintain an action against the vender for fraudu

lent breach of contract. Kansan, June 3, 1845, p. 813.

Corporation.

Certain lands were acquired by an hospital by disposition in 1735 to its office

bearers and their successors in office, in which they were inteft base ; after

a considerable period (subsequent to the death of the office-bearers in whose

names infeftment had passed) the hospital, as a corporation, sold the snpe-

riority of the lands, assigning to the purchaser the unexecuted procurator)-,

and excepting from the conveyance the base infeltment as a right of property

belonging to the hospital in its corporate capacity : In a declarator of non-

entry, brought by the superior,—Held,

(1.) That the superior was not entitled to challenge the base iDfeftment

as not constituting the hospital the vassal in its corporate capacity, because

the right of the hospital to the property in that character was expressly saved

and reserved in gremio of the superior's own title ; and as the superiority

title itself was derived from the hospital as a corporation, the superior conld

not challenge its li^lit as a corporation under the disposition 1735, witbwt

thereby impugning his own title.

(2.) That the lauds having been disponed to the office-bearers of the hos

pital and their successors in office, the superior was not entitled, on their

decease, to insist for a composition as on the entry of a singular successor.

Gardner, Jan. 23, 1845, p. 286.

See Burgh.

Crown.

The right to a patronage, which had been possessed by a party »nd his anuWs

upon personal titles for more than the prescriptive period, having bees chal

lenged by the Crown on the grounds,

(1.) That the patronage had formed part of the annexed property of the

Crown, and had never been separated from it by any act of dissolution or

conveyance ; and,

(2.) That the patronage having been feudalized in the person of the Crows,

(its right being equivalent to one completed by seisin,) no prescriptive pos

session could follow on an adverse personal title;— Held, that preseriptioa

having run in favour ol the possessor of the patronage, upon a title ex fsrir

sufficient, these grounds of challenge, and all enquiry into his older titles ana

the origin of his rights, was excluded ; and that the positive prescription ope

rates against the annexed property of the Crown ;—Observed, that a patronsgt

does not. necessarily become feudalized by being vested in the Crown; aod

that the rule, that when a patronage has once been feudalized, its safcwqorst

transmissions ought to be in feudal form, has only reference to a eompetitiss

between parties deriving right from the same author, in which, as in the r»*

of other heritable rights, a right completed by seisin is preferable Wipe*"

sonal title. Her Majesty's Advocate, Dec. 10, 1844, p. 183.
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Curator Bonis.

1. A and B liml granted an lieritable bond over subjects held by them, as pro inili-

viso proprietors, to certain parties, in relief of a cautionary obligation under

taken by them to a bank, for a cash credit to a firm of which B was partner,

en which bond the cautioners were inlet t. The bond for the cash credit having

Wh retired by the firm, the principal obligants, it became necessary that the

security in relief should he discharged by the cautioners. For effecting this,

it was requisite that the heir of one of the cautioners who was dead, should

be entered by A and 15, the superiors of the subjects over which the security

was grained. An application was made by the curator bonis to A, craving

power from the Court, in conjunction with B, to enter the heir of the cau

tioner :—Intimation having been ordered to B, and the cautioners consenting,

the prayer of the petition was granted. Grant, Dec. 7, 1844, p. 18:2.

2. Where a person, who was of imbecile mind, had presented a petition and com

plaint for the removal of a patty who had been appointed her curator bonis,

the Court refused to appoint a curator ad litem, intimating that the proper

course was to present a regular petition for the appointment of an interim

curator bonis for the purpose of insisting in the application. Mackenzie, Jan.

21, 1846, p. 283.

3. A curator bonis removed from his office, in respect of his not having lodged

his accounts, in compliance with the provisions ol the Act of Sederunt, 13th

February 1730. Mackenzie, March 1, 1845, p. 560.

4. Where the Lord Ordinary on the bills had, during vacation, made an interim

appointment of a curator bonis, on a petition addressed to him, the Court,

on an application being made for a renewal of the appointment under the

same petition, ordered a supplementary petition to be lodged, addressed to

the Court. Scott, May 22, 1845, p. 638.

5. Circumstances in which held, that a curator bonis to a lunatic, who had sister!

himself as pursuer ol an action in his room, was not personally liable lor the

expenses found due to (he defender who gained the cause. Observed, that

personal liability of a curator bonis so sisting himself, is the exception to the

general rule, and where proper, ought to be found in the original action in

which the expenses are incurred. Forbes, June 10, 1845, p. 853.

6. Circumstances iu which held, that a married woman, living separate from her

husband, and engaged in the management of her own heritable property, with

the assistance of a curator bonis, could be competently sued in au action of

damages founded upon an act performed by her in the course of her manage

ment. Ritchie, June 5, 1845, p. 819.

7.—(1.) Circumstances in which held, that a curator bonis to a lunatic was not

bound to make, on behalf of his ward, an election between legitim and a tes

tamentary provision.

(2.) Trustees were directed to realize the truster's personal property, and

invent the proceeds in laud ; and on the recovery or death of the truster's onlv

child—a lunatic—to execute a strict entail thereof, along with the truster's

other lands ; but no direction was given as to the profits of the personal estate

or rents of the heritage prior to the execution of the entail,—Held, that these

belonged to the lunatic, independently of the trust, as heir-at-law, and that

tiia curator did not approbate the trust by claiming them. Cowan, June 13

1845, p. 872.

See Judicial Factor.

URATOK AD LlTJiM.

A woman, during the dependence of an action of damages at her instance

against A lor defamation, raised a declarator of marriage against B, who

defended- A moved that the pursuer's husband should be sisted as a party

t» the action of damages. The Court appointed t tie pursuer's agent her

curator ad litem, vultal quantum valere potest. Hogg, March 6, 1845, p.

594. K

St-e Curator limits, 2.
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Customs.

See Burgh, 3.

Dkbtor and Creditor.

A customer of a banking company, shortly after the death of a partner, aisrn-

ed a docket at the end of Ins account in the company's books, which bore

that the account was settled, and the balance in his favour paid to htm ; the

balance was not in reality paid to him, but he received at the time a credit

receipt from the banking company for the amount;—

(1.) Held that he had discharged the old company, dissolved by the part

ners death, and consequently had uo claim agaiiibt the deceased partner's

estate.

(2.) Circumstances held to import knowledge of the death of a partner

equivalent to intimation. Ker, Feb. 22, 1845, p. 494.

Delivery.

A party, in fulfilment of a bargain between him and his former wife, from whom

he had been separated by divorce, and as a part of the consideration for her

having conveyed certain lands, belonging to her, to him and the children vf

the marriage in their order, granted a bond of provision to the younger chil

dren of the marriage nominatim, binding himself to make payment to them

equally among them and the heirs of their respective bodies, and the survi

vors and survivor of them, of £4000, at the first term after the decease of the

longest liver of him and his said former wife : the bond further bore to have

been instantly delivered for the use and benefit of the grantees : the father

having died, and having been survived by the mother of the children,—Held,

on a construction of the above, and other provisions and clauses contained in

the bond, that the children's interest in the bond had vested in tbem at their

father's death. Allardice, Jan. 31, 1845, p. 362.

Diligence.

A meditatione fugs warrant, granted in respect of a debt not exceeding

£8 : 6 : 8, is illegal under 5 and 6 Will. IV. c. 70. Marshall, Dec. 18, 1844,

p. 282.

Discharge.

1. In an application for the discharge of a factor loco absentia, where the fac

tor's principal, who was the only party having interest, had examined and

docqueted his accounts, and was satisfied with their accuracy, the Lord Or

dinary reported to the Court to that effect, without making a remit to an ac

countant to examine them. Mackenzie, Jan. 31, 1845, p. 361.

2. Circumstances which were held to afford no evidence that the creditor of •

company, after its dissolution, bad substituted the sole liability of the part

ner continuing to carry on the business, instead of the liability of the com

pany ; and that certain transactions of the creditor with that partner did not

infer novatio debiti. Campbell, Feb. 27, 1845, p. 548.

3. At the second meeting of the creditors in a sequestration, held for the par-

pose of deciding upon an offer of composition made by tbe bankrupt, an offer

different from that which had been made and entertained at the first meeting

was accepted, and the bankrupt was discharged by tbe Sheriff, whose deliver

ance was confirmed by the Lord Ordinary, without objections being stated by

any of the creditors : the offer, as adopted by the second meeting, contained

a provision, not entertained at the first, that the funds (which were inade

quate for payment of the whole composition) should be paid by tbe trustee

to the creditors, primis venientibus, till they were exhausted : no notice

whatever of tbe provision was given to tbe creditors, nor were certain other

alterations which had been made upon the offer as originally entertained, in

timated to them in the Gazette notice calling the xemnd meeting, although

specified in circular letters by the trustee : in a reduction of tbe discharge,

which certain of the creditors who had not received their share of the coo-

position instituted, npon the proceedings of the second meeting coming to

their knowledge—Held (repelling a plea that tbe deliverance of the Sueruf
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Discharge (Continued.)

and Lord Ordinary constituted res judicata against tlieni) that the proceed

ings at tin- second meeting were irregular and incompetent under the statute,

and decree of reduction of the discharge pronounced. Observed, that con

cealment, or defective representations, in the " abstract of the state of the

affairs and valuation of the estate," required by § 115 of the Bankrupt Sta

tute to be sent by the trustee to the creditors, in order to enable them to

judge of an offer of composition, was a relevant ground of reduction of a dis

charge, where it could be shown that the creditors had been thereby misled,

and induced to form an erroneous view of their interests in regard to the

offer. Mih), June 19, 1845, p. 888.

4. A parry who had become liable for arrears of rent dne by a tenant, having,

in answer to a demand by the landlord for a certain half- year's rent as in

arrear, produced a receipt for the rent claimed, and a seties of consecutive

receipts for each term for the thirteen succeeding years, during which time

no intimation had been made to him by the landlord that this portion of the

rent remained unpaid ;— Held that the landlord was not entitled to object to

his own receipt, and to prove that the rent claimed had been paid by a bank

draft which had been dishonoured, and that it was still resting-owing; the

delay in giving intimation of non-payment being taken into consideration as a

material element. Duke of Buccleuch, June 25, 1845, p. 927.

See Entail, 10.

Divorce.

See Husband and Wife, 4, 6, 7.

Domicile.

See Jurisdiction, 2, 3.

Entail.

1. The estate of A was entailed in a marriage contract upon the heirs of the

marriage and their heirs, heirs-male being called before heirs-female, under

this provision, that in the event of there being only one son " of this present

marriage " who shall succeed to the estate of B, bis second son, and failing a

second son, his eldest daughter, should succeed to the estate of A ; but in

the event of there being two sons " of this present marriage," that the second

ahnuld succeed to A if the eldest should succeed to B ; and that the succes

sion to A, in case any of the heirs " of this marriage" shall succeed to B,

" shall take place according as is above mentioned, in all time coming." An

only son of the marriage succeeded to both estates, and on his death was

succeeded in both by his only child, a daughter. On her death, leaving chil

dren,—Held, in conformity with the opinions of a majority of the whole

Judges,

(1st,) That the provision and exclusion in the entail of A did not apply

to her eldest son, even though he had succeeded to B ; but,

(2d,) That having acquired right to B during his mother's life, under a

transaction, sanctioned by Parliament, whereby it was given in lieu of an

English estate to which he had an indefeasible right of succession, he had not

succeeded thereto in the meaning of the provision and exclusion in the entail ;

on each of which grounds he was preferred in a competition for the succes

sion under the entail with his eldest sister, and with his second son and eldest

daughter. The Marquis of Hastings, Nov 12, 1844, p. 1.

2. The three statutory prohibitions of an entail were introduced by the words

" And further providing, as it is hereby expressly provided and declared ; "

the irritant and resolutive clauses which followed immediately after, were

introduced by the words, " which provision immediately above written, if

any of the forenamed persons or heirs, male or female, hereby appointed to

succeed to the said lands and estate, shall happen to contravene," and they

provided that the heirs so contravening should forfeit their right of succession,

and declared " all such facts, deeds, debts, or obligements, in contravention

ot the foresaid provision," to he ipsofacto void and null:— Held, by a trajo
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Entail (Continued.)

nty of the whole Judges, that the irritant and resolutive provision* applied

to the whole ot the three prohibitions, and were not limited to the last of

them. 1'reston, Jan. 28, 1 84.'), p. 305.

3. Held that the 6 and 7 Will. IV. c. 42, does not authorise the sale of entailed

lands for payment of debts of an institute heir, contracted before the record

ing of the entail in the register of tailzies, but applies only to debts con

tracted by the entailer. Scott, Feb. 14, 1845, p. 446.

4. An entail prohibited the heirs " to sell, alienate, impignorate, or dispone the

said lands and estate, or any part thereof, either redeemably or under rever

sion ; " the prohibition was duly fenced with irritant and resolutive provi

sions ;— Held that the heir was not prohibited from making absolute and

irredeemable sales, and was entitled to apply the price received lor tbe landi

sold, at his pleasure. Earl of Eglinton, Feb. 14, 1845, p. 425.

5.—(1.) Held that the words "acts and deeds" in the irritant clause of u

entail included debts, though, in the resolutive clause which followed, tbe

words " acts, deeds, or debts," were used.

(2.) Question, whether an heir of entail can plead tbe entail against an ad

judication for his own debt? M'Grigor, Feb. 28, 1845, p. 532

6.—(1.) Where the prohibitory clauses in an entail were introduced with the

expression, " with and under this restriction and limitation, as it is hereby

conditioned and provided," and the resolutive clause was thus expressed,

'• and with and under this condition and provision," that in case tbe heirs

should contravene "the other before written conditions and provision*, re

strictions and limitations herein contained, or any of them," they should

forfeit all right, &c.—Objection repelled, that the use of the term "other

in the resolutive clause, rendered it vague and ambiguous, and defective in

the necessary legal precision.

(2.) In a charter of resignation, which proceeded npon the procurator? in

a deed of entail, a substitution, which in the entail had stood to " heirs what

soever of the body," was changed to " heirs whatsoever;"—He|d, that the

destination in the charter was not an alteration of that in tbe entail, hot

that " heirs whatsoever" was a flexible term, which was to lie construed br

the terms of the entail upon which the charter proceeded as its warrant and to

which it referred.

(3.) Objection, that a Crown charter of resignation was not capable of

being recorded in the register of taillies under the statute 1685, c. 22, in re

spect of its not beiug the " original tailzie," or (holding it to be so) in rwpert

it was not granted by one of " his Majesty's subjects,"—Held to be obviated

by the authority given to record it in a private Act of Parliament.

(4.) Observed, that a destination in an entail to " heirs whatsoever," in the

event of that destination coming into operation, would not render tbe entail

inoperative against the heir in possession, if the succession of lieirs-portioofn

were excluded. Stirling, May 28, 1845, p. 640.

7. Tbe proprietrix of an entailed estate obtained decree of valuation of ber

teinds, on the footing of the rent paid to her under an existing lease of her

lands ; to this process the Officers of State and the tacksman of the teindt

had been made parties, and it had been objected by tbe latter, that this letae

having been granted by a predecessor in diminution of the rental and for a

grassum, afforded no criterion of the value of the lands ; the.proprietrix baring

subsequently reduced the lease on these grounds, as in contravention of the

entail, the Officers of State brought a reduction of the decree of vslos-

tion ;—which action in the circumstances dismissed. Officers of State, Feb.

27, 1845, p. 542.

8. A party directed his trustees to execute and record an eutail of certain lands id

favour of a series of heirs ; the trustees executed the entail, but neglected to

record it, and the first heir in possession granted a security, in contravention

of the entail, to one of tbe trustees ; the next heir of entail, who had incurred
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a general representation of the contravener, having become bankrupt, the

trustee on his sequestrated estate brought a reduction of the security, on the

grounds that it was a contravention of the entail, and that the creditor l.y

accepting it had violated bis duty as trustee ;—Held, that he had no title to

pursue the action, and the reasons of reduction repelled. Brock, June 10,

1845, p. 858.

9. A proprietor executed a deed of strict entail of his estate, reserving power to

himself to alter or revoke ; the deed was duly recorded, and a title com

pleted under it by charter of resignation, and sasine thereon : the entailer

thereafter executed a new deed, proceeding on [he narrative of the first, and

a desire to alter it, whereby he conveyed the same estate, and all other lands

which he had acquired or might acquire, to a new series of heirs, and made

certain modifications of the provisions and conditions ; this second deed re

ferred to the prohibitory, irritant, and resolutive clauses of the first, and pro

vided that the heirs should take only under these, but no sorb clauses were

contained in itself; it was duly recorded, and a title completed under it by

charter of resignation, and sasine thereon, in which were set forth at length

the prohibitory, irritant, and resolutive clauses contained in the first deed of

entail, and referred to in the second :— Held, that the second deed wa« a new

entail superseding the first, and that, as it did not contain within itself the

foresaid clauses, it was not effectual to protect the lands against third parties.

Paterson, July 1, 1845, p. 950.

10. An heir of entail in possession obtained an Act of Parliament, authorizing

him to apply to the Court to have an account taken of the debts owing by

the entailer at the time of his death, and to have as much of the estate sold

as would be sufficient to discharge them, and he accordingly presented a pe

tition to the Court with this view ; this petition was not then insisted in, and,

in the mean time, the heir paid off a number of the entailer's debts, in some

cases taking assignations to them, and in others merely taking a simple dis

charge. In a question between this party's trustees, after his death, and the

succeeding heir of entail,—held that the trustees were entitled to claim out

of the entailed estate those debts which had been paid, without assignations

having been taken to them, as well as those where this had been done.

Caddell, July 11, 1845, p. 1014.

1 1. Circumstances in which the heir in possession of an estate, held under an

entail which had been found to be ineffectual against creditors, was held to

be personally liable, as representing his father, the preceding heir, for a pro

vision granted by the latter to his daughter in his marriage-contract. Sinclair,

July 18, 1845, p. 1085.

Erasure.

(1.) Held that erasures in the names and designations of three out of seven

trustees, in favour of whom, and the survivors or survivor of them, the major

part alive and accepting being a quorum, the trust was conceived, were not in

substantialibus.

(2.) Held that a statement in a deed, that it was holograph of the granter,

was prima facie evidence that it was so, and threw the burden of proving

the contrary upon the challenger, but that such statement afforded no pre

sumption that words written upon erasures were also holograph.

(4.) Opinion that erasures in substantialibus did not vitiate a holograph

deed, if proved that the writing superiuduced was also holograph. Robert

son, December 20, 1844, p. 236.

Executor.

See Jurisdiction, 1.

Expenses.

1. Iu a question as to the sufficiency of the mandatary of a person furth of the

kingdom, it is enough if he be solvent, and of the same station with the man-

(taut, and it is not relevant to enquire whether he may be able to pay tha

expenses of process. Railton, Nov. 13, 1844, p. 105.
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Expenses (Continued.)

2. A party having appeared and proposed to sist himself as defender in a process,

and having failed to do so, the Court found him liable in the expense he

had thereby caused to the pursuer. Jarvis, Nov. 19, 1844, p. 128.

S. The pursuer of a possessory action in an inferior Court, after proof but be

fore judgment, brought a declarator of property, and advocated the inferior

Court process ob conlingentiam, having succeeded in the conjoined processes,

and been found entitled to expenses ;—Held that it was no ground for modi

fying expenses, that a case for a possessory judgment against him had been

made out in the inferior Court. Wilson, Nov. 15, 1844, p. 113.

4. In the administration of a testamentary trust, the trustee made payment to

certain of the special legatees, and also to the residuary legatees, of pan of

their provisions under the settlement ; a special legatee, who had not ben

paid to the same extent as the others, brought an action for the amount of ber

provisions ; this action the trustee resisted, on the ground that, till the truster's

debts were paid, there could be no claim for a legacy ; eventually, however,

he agreed to pay her rateably with the others, and to pay her expenses of

of process. In a question, whether the trustee was entitled to state tbe ex

pense of this action against the trust estate, or whether he was personally

liable therefor,—Circumstances in which held, that he could not so state it

as in a question with the legatee, pursuer of the action, but that having acted

in bona fide, he was entitled to do so as with the other special and the resi

duary legatees, it being understood that, if there were funds to pay tbe spe

cial legatees in full, and also a residue, the expenses would fall to be paid out

of the residuary fund.

5. Rule adopted by the auditor, in taxing accounts of expenses, given effect to,

viz.—That where the expense of making written copies of the summons for

service amounts nearly to the expense of printing it, parties outfit to print

the summons at once, and that charges for copies, and also for printing, »ill

not both be allowed. Wood, Dec. 10, 1844, p. 212.

6. In a jury-trial which had lasted a day and a half, and in which a number of

documents had been produced in evidence, the Court (ou an objection to the

auditor's report) sustained a charge for fees paid to three counsel in tbe spe

cial circumstances of the case. Gallie, Dec. 19, 1844, p. 235.

7. The pursuer of a jury cause having been successful,— in considering tbe audi

tor's report of his account of expenses ; 1st, Charge of his Edinhonrh

agent goiug to London, to attend examination of witnesses there before i

commissioner, on adjusted interrogatories, disallowed; and £10 allowed *»

the expense which would have been incurred by employing a London solici

tor, as the opposite party had done. 2d, Charge for precognoscing tbe de

fender's witnesses, whose names appeared in the proceeding* in the cause, smi

who had actually been examined at the trial, allowed as being necessary f<*

the pursuer's cross-examination, and so part of his proof. 3d, Ol the fees to

counsel passed by the auditor, only those allowed which had actually bees

paid. Lumsden, Jan. 25, 1845, p. 300.

8. In a reference to oath, the agent of the party referring, having refused w

proceed with the examination on the day fixed by the commissioner, on ac

count of his client's absence—Circumstances in which the Court remitted to

the commissioner to fix a new diet, upon the party referring paying flO, 10«-

of expenses. Wighton, Dec. 20, 1844, p. 235.

9. Question, Whether it was competent to found upon the Act 1696, c. 33, (re

quiring slaps for the passage of fish to be made in all dam-dykes in rivers.)

said Act not being libelled on P The Court allowed an amendment of the

libel introducing the Act, but found the pursuer liable in the expenses of *

previous discussion thereby rendered unnecessary, and ot such alterations in

the defences and record as might in consequence be necessary. Muuro, Jan-

31, 1845, p. 358.
10,—(1.) A party who bad lodged objections to the auditor's report at tbe no*
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it was made, held not entitled, at the distance of two years and a-half there

after, to lodge new and extended special objections to the report.

(2.) Rule adopted by the auditor of Court in taxing the defender's account

of expenses, in actions of divorce at the instance of a husband against a wife.

King, Feb. 26, 1845, p. 536.

1. Where the Lord Ordinary, in awarding expenses, had modified them to a

certain sum, the Court on the reclaiming note, considering the modification to

be too small, allowed an account of the expenses incurred to be given in.

Harvoy, March 11, 1845, p. 604.

2. In an action regarding the property of a tract of ground, the pursuer, in the

course of a jury-trial, took an objection to the defender's title to prove pos

session ; the objection having been sustained, a verdict was returned in the

pursuer's favour, but it was subsequently overruled ou a bill of exceptions,

and a new trial was granted ; at the second trial the pursuer was successful ;

in disposing of the question of expenses—

(I.) Held, that the objection to title should have been pressed by the pur

suer to a decision before the trial, and that the defender was therefore not

liable in the expenses of the first trial, though he was not entitled to pay

ment of them.

(2.) Held, that neither was the defender liable in the expenses of the bill

of exceptions, in which he had been successful, but us his success on the

question of title was fruitless, he was not entitled to claim payment of these

expenses. Carnegie, June 5, 1845. p. 826.

3. Jn mi action where certain of the defenders, after proceeding for some time

with the case, consented to decree being pronounced in terms of the con

clusions of the libel, the pursuer taking no finding of expenses against them,

and the remaining defender continued to resist the action, but was unsuc

cessful ;—in disposing of the pursuer's claim for expenses, the Court de

ducted one-half, (exclusive of the expenses specially applicable to the appear

ance of the defenders who had compromised,) as the sum of which the other

defender would have been relieved by his co-defenders, had the pursuer not

passed from his claim for expenses against them. Magistrates of Campbel-

ton, June 5, 1845, p. 828.

i. Where the Lord Ordinary had sustained a defence to an action, and found the

defender entitled to expenses, but the Inner House had altered, reserving

expenses, and the House of Lords, on appeal, had remitted to the Court with

directions to adhere to the interlocutor of the Lord Ordinary, " and to pro

ceed further as shall be just and consistent with this judgment,"— Held, in

conformity with Stewart v. Scott, 11th March 1836, that as the judgment of

the House of Lords exhausted the cause, it was not competent for the Court

to award the expenses incurred subsequent to the Lord Ordinary's interlocu

tor, prior to appeal, with regard to which it was silent. Purves, May 31,

1845, p. 810.

>. In a multiplepoinding as to a trust-fund, expenses, in the particular case,

refused to be allowed out of the fund ; and Observed, that when parties at

tack a trust-fund, they do so at their own risk. Allan, June 20, 1845, p.

908.

t. In this case the Court, on an objection to the auditor's report, allowed an

extrajudicial correspondence between the agents to be charged against the

losing party, in respect of the special circumstances of the case—observing,

at the same time, that this sort of correspondence was not, in the common

case, a charge which ought to be so allowed. Harvey, June 28, 1845, p.

950.

'. Circumstances in which held, that a curator bonis to a lunatic, who had sisted

himself as pursuer of an action in his room, was not personally liable for the

expenses found due to the defender who gained the cause. Observed, that

personal liability of a curator bonis so sisting himself, is the exception to the
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general rule, and, where proper, ought to be found in the original action in

which the expenses are incurred. Forbes, June 10, 1845, p. 833.

18. Circumstances in which held, that where a party had lodged a minute aban

doning a process of sequestration for rent, and consigned a sum of money to

meet the expenses of the opposite party, which were ultimately found to be

less than the sum consigned, a second application for sequestration was com

petent, though made prior to the consignation in the first. Lawson, July 1,

1845, p. 960.

19. An interlocutor by the Lord Ordinary in a sequestration containing a gene

ral finding for "expenses," includes the expenses incurred before the She

riff, as well as those in the Court of Session. Kerr, May 31, 1845. p. 809.

20. A judgment having been pronounced in the Court of Session, by which a party

was found entitled to expenses, and an extract decree therefor allowed to go

out in the name of her agent; and this judgment having been reversed on

appeal ;—Held, that the appellant was entitled to obtain repayment from the

agent of the Bums which had been paid to him in terms of the judgment re

versed. Cormack, June 8, 1845, p. 812.

21. Held, that the Lord Ordinary is imperatively required by the Judicature Act,

on permitting an addition to be made to a record, after it has been closed, as

res noviter, to find the party liable in " such expenses as he may deem rea

sonable." White, June 19, 1845, p. 886.

22. Observed, (subsequent to advising,) that a correspondence which had taken

place between the agents after the cause of action had arisen, extending to

about 100 pages, and which had been boxed to the Court, ought not to have

been printed, and the expense thereof ought to be disallowed by the auditor.

Miln. June 19, 1845, p. 888.

23. In an action of damages, laid at £500, for " illegal, unwarrantable, oppressive,

and injurious" conduct, in causing the pursuer to be apprehended and tried

in a police court on a false charge of creating a disturbance, the defender,

denying that the pursuer had a well-founded claim to any extent, tendered

£5 and previous costs, which was refused : the case went to a jury, who found

for the pursuer, with one shilling damages ;—Held that the defender was en

titled to expenses subsequent to the date of his tender. Strachan, July 6,

1845, p. 998.

24. A pursuer abandoning an action, in terms of the act 6 Geo. IV. c. 120, § 10,

is liable for expenses as between party aud puny only. Lotkhart, July 15,

1845, p. 1045.

25. The Court, approving of the auditor's report, disallowed to the successful

party, with a view to debate in the Outer-House,

(I.) The expense of printing certain documents, written copies of which

had been charged for, and allowed, and the opposite party, as the reclaimer,

having printed them for the Inner- House.

(2,) A charge for a new memorial to senior counsel, after a partial debate

in the Outer-House, which was continued in consequence of his absence, in

forming him of what had taken place, and for fresh counsel, both having been

previously instructed.

See Process, XL 27.

Factor.

Circnmstances in w'hich a factor upon a trust-estate ws* appointed on the joint

application of two claimants of the residue of the estate, during the depend

ence of a process raised for the reduction of the titles of the heir-at-law, wl»

was in possession of the heritage of the truster, and maintained that the trot

had lapsed, and was ineffectual. Brown, May 29, 1845, p 745.

See Curator Bonis—Judicial Factor.

Fee and Liferent.

). A father disponed certain heritable subjects to his daughter and her husband

" in conjunct fee aud liferent, aud the longer liver of thein,'" and to their ekl-
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est son nominatim, his heirs or assignees whatsoever, heritably and irredeem

ably, iu fee ; the disposition bore to be granted for love and favour, but by a.

subsequent deed the husband boand himself to pay a price lor the subjects,

which was considerably less than their value ; the wife survived ;—Held that

the fee was vested in the husband, and that as the son was his heir alioqui

successurus in these subjects, and did not obtain them by singular title from

his grandfather, he was bound to collate them with bis brothers. Fisher's

Trustees, Nov. 19, 1844, p. 129.

2. Terras of a conveyance of heritable subjects by a husband to himself and his

wile, and their heirs, under which held, that after the death of the husband

the wife had a fee iu one-half of the subjects, with a power of disposal.

Baiue, June 8, 1845, p. 845.

See Testament, 2, 4.

Fishings.

Question,

(I.) Whether a party had a title to complain of the erection of a dam-dyke'

in a river in which he had no property, in respect of being proprietor of stell-

fishings in the sea at the mouth of it, which were thereby injured ?

(2.) Whether it was competent to found upon the Act 1696, c. S3, (re

quiring slaps for the passage of fish to be made in all dam-dykes in rivers,)'

said Act not being libelled on ?

The Court, to avoid this last question, allowed an amendment of the libel

introducing the Act, but found the pursuer liable in the expenses of n pre

vious discussion thereby rendered unnecessary, and of such alterations in the

defences and record as might in consequence be necessary. Monro, Jan. 31,

1843, p. 358.

Foreign.

1. An executor under an Indian will was confirmed in this country, where part

of the executry funds were;—Held, that an action against him with reference

to these funds, preceded by arrestment thereof,jurisdictions fundandii' causn,

was competent in the Court of Session, though he wus resident in London.

M'Morine, Jan. 16, 1845, p. 270.

2. A party who bad concurred in a judicial remit to a barrister at New

York, with regard to a point in the law of South Carolina—held not entitled,

upon an unfavourable opinion being returned, to have a new remit made to

lawyers in South Carolina, on the allegation that the practice of that state

differed from that stated in the opinion of the New York lawyer. Welsh,

Dec. 12, 1844, p. 213.

3.—(1.) Held that a will executed by a Scotchman at St Kitts, written by him

self in ordinary popular language, must, even with regard to a bequest of

funds in Scotland, Ik* interpreted, and the testator's intention judged of, ac

cording to the law of England.

(2.) Opinion indicated, that, by the law of Scotland, a condition adjected

to a bequest must be given effect to, though it appears to have been adjected

from a mistaken notion on the part of the testator as to the extent of his

power. Gowan, Feb. 14, 1845, p. 433.

4. A party who had been domiciled in Spain came to Scotland, where he mar

ried a Scotchwoman, and, a few months thereafter, returned with her to Spain :

the parties lived together there for some years, when they returned to this

country : on their arrival at Belfast the husband left his wife there, stating

his intention of not again living with her, and returned to Spain, where he

continued subsequently to be domiciled : the wife proceeded to Scotland,

where she afterwards resided;—Held that the Court had no jurisdiction to

entertain an action of adherence at her instance against her husband. A B,

March 1, 1845, p. 556.

Fraud.

A party ordered a cargo of goods of n stipulated quality, and, on receiving

4 B
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them, intimated to the vender that they were of an inferior quality, and that

they had been been deposited in a bonded warehouse at his risk ; thereafter

he removed from the warehouse, without legal warrant, and appropriated to

his own use the greater part of the goods :—Held,

(1.) That he was liable for the contract price of the remainder.

(2.) That he could not maintain an action against the vender for franda-

lent breach of contract. Ransan, June 3, 1845, p. 813.

Gaming.

Where a written agreement between parties to 6ght cocks, founded on hi i

process, was not stamped,—The Court refused to dismiss a reclaiming note,

on the objection that the agreement not being stamped could not be looked

at, but allowed time to have it stamped. Harvey, Feb. 7, 1845, p. 398.

Guarantee.

See Cautioner.

Harbour.

1. In construing a grant of free port to a royal burgh, in these terms,--- Una

cum libera portu marino in lacu de Campbeltowne nunc et in omni tempore

futuro nuncupando Port-Campbell vel in ulla alia parte sen partibns infra

limites dicti lacus prout illis magis conveniens videbitor ; "—Held that this

was a grant of free seaport and harbour over the whole space of water

called the Loch of Campbeltown. Magistrates of Campbeltown, Dec. 14,

1844, p. 220.

2. The Magistrates of the burgh of Campbelton, who had a grant of free-seaport

over the loch of that name, brought an action against a proprietor who had

built a pier upon his lands within the limits of their grant, to have it found

that they were entitled to levy there the dues and customs set forth in certain

minutes of Council and relative tables of dues. By these tables, a leaser rate

of dues was imposed upon certain articles when brought to the quays of the

burgh, than when shipped or landed at other parts of the loch. It having

been found by the verdict of a jury, that the dues exigible at the burgh quays

bad been levied by the Magistrates there for forty years from the date of the

tables, and that they had from time to time asserted their right to levy at

the defender's pier ;—Held, that the defender not having established ia his

own favour a prescriptive immunity from dues, and the Magistrates having

levied at their head-port the dues exigible there, this entitled them to levy

these dues at the defender's pier, and over the whole precincts of their grant;

but that, having failed in their proof of a continuous use to levy the higher

dues in the tables applicable to the defender's pier, they were not entitled u

claim them. Magistrates of Campbelton, Feb. 21, 1845, p. 482.

3. In a declarator at the instance of the magistrates of a burgh of barony for

determining the property of an open space of ground adjoining the harbosr

of the burgh, and situated between it and the town,—A grant to the bailie*,

council, leuars, and inhabitants of the haven and harbour, with customs, &c-

and the common lones, gaits, wynds, vennels, and common passages, to awl

from the town and haven, held to be a sufficient title to the open sparr-

Magistrates and Town-Council of St Mouance, March 5, 1845, p. 582.

Heritable and Moveable.

See Succession.

Holograph.

1.—(I.) Held that a statement in a deed, that it was holograph of the graater,

was prima facie evidence that it was so, and threw the burden o( proviac

the contrary upon the challenger, but that such statement afforded no pre

sumption tbat words written upon erasures were also holograph.

(2.) Opinion tbat erasures in tubstantialibut did not vitiate a holugnp*

deed, if proved that the writing superinduced was also holograph. Robert

son, Dec. 20, 1844, p. 236.

2. Ruled, that where the granter of a holograph deed bearing a certain date ***
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proved to have become insane at a period subsequent thereto, and died in

sane, there is no legal presumption that the deed was executed during in

sanity ; but the party founding on the document is bound to support or ad

miniculate its date, which he may do by facts and circumstances of an indi

rect nature ; and the deed itself, and the date expressed in it, are not to be

thrown out of consideration. VVaddel, May 13—16, 1845, p. 605.

Homologation.

(Question whether the doctrines of approbate and reprobate, and homologation,

applied to a deed vitiated by erasure in substantialibvs. Robertson Dec. 20,

1844, p. 236.

Husband and Wipe.

1. The trustees under an antenuptial contract were directed, out of the wife's

estates, to set aside a certain sum annually for behoof of the younger chil

dren of the marriage. Instead of doing so, they for many years paid this

sura over to the husband. Having at length claimed repetition, the husband

borrowed the money, and along with his wife and the trustees, granted secu

rity over her estates. He died leaving the debt unpaid, and a burden upon

his wife's estates;—Held that she was entitled to rank therefor upon his

estate, though insufficient to meet the claims of the younger children under

his obligation by the contract to pay certain sums for their behoof out of his

own estates. Williams, Nov. 15, 1844, p. 110.

2. By antenuptial contract, the husband bound himself and his heirs to invest a

sum for behoof of the wife in liferent in the event of her survivance, and the

children of the marriage in fee, so soon as be or they should be called on to

do so by certain trustees ; and by relative bond of caution, his brother, one of

the trustees, bound himself to pay these provisions in the event of the husband

failing to implement his obligation in regard to them. The husband having

died insolvent, without having implemented the obligation, or having been

called upon by the trustees to do so ;—Held, 1st, That the brother was liable

upon the bond ; and 2d, That the wife had a good title to sue upon it, with

out the concurrence of the marriage trustees, Wilson, Nov. 16, 1844, p. 125.

3. Annuity of £60 awarded to a widow against the heir-at-law of her husband,

the free rental of the estate being £240 ;—Question raised, but not decided,

whether such annuity should continue during viduity only ? Hobbs, Feb. 22,

1845, p. 492.

4. Interim aliment and expenses allowed to a wife in an action of divorce for

adultery, although the husband alleged that he was in destitute circumstances,

and was applying to be admitted to the poors-roll. Baxter, May 28, 1845,

p. 639.

5. Hole adopted by the auditor of Court in taxing the defender's account of ex

penses, in actions of divorce at the instance of a husband against a wife.

King, Feb. 26, 1845, p. 536.

6. A party who had been domiciled in Spain came to Scotland, where he married

married a Scotch-woman, and, a few months thereafter, returned with her to

Spain : the parties lived together there for some years, when they returned to

this country: on their arrival at Belfast the husband left his wite there, stat

ing his intention of not again living with her, and returned to Spain, where

he continued subsequently to be domiciled : the wife proceeded to Scotland,

where she afterwards resided ;—Held that the Court had no jurisdiction to

entertain an action of adherence at her instance against her husband. A. B.

March 1, 1845, p. 556.

7. In this case, which was an action of divorce by a husband against his wife,

the Lord Ordinary had ordered him to pay £8, to enable her to conduct her

defence. The husband being unable to pay this sum, presented an applica

tion for a remit to the reporters on the probabilis causa, with a view to being

admitted on the poor's- roll. The Court granted the application, on condition

of his undertaking to have bis wife put on the poor's roll also at his own ex

pense, (iibson, March 4, 1845, p. 581.
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8. Circumstances in which held, iliat a married woman, living separate from her

husband, and engaged in the management of her own heritable property, with

the assistance of a curator bonis, could be competently sued in an action of

damages founded upon an act performed by her in the course of her manage

ment. Ritchie, June 5, 1845, p. 819.

See Bankruptcy, 17—Fee and Liferent.

Hypothec, (Law-Agent's.)

A law-agent who had a hypothec over certain documents in his possession for

a business-account due to him by his employer, the pursuer of a jury caose,

appointed to produce them, without payment or reservation, under a dili

gence obtained by the defender, but found that the pursuer could not use

them at the trial without paying his agent's (the haver's) account. Mont-

gomerie, May 1, 1845, p. 553.

(Landlord's.)

Although a tenant was not vergens ad inopiam, held, that a landlord, under

his right of hypothec, was entitled to interdict the sale and removal of the

growing crop from a farm, until the tenant found caution for the current

year's rent. Preston, June 26, 1845, p. 942.

Inhibition.

Where a party had raised an action for implement of an agreement to grant him

a lease of certain farms, and alternatively for damages, and to s< cure his

claim for implement had used inhibition on the dependence ;—Held that the

defender was not entitled to have the inhibition recalled, merely on consig

nation of the sum claimed as damages. Seaforth Trustees, Dec. 7, 1844, p.

180.

Insanitt.

1. Where the trustee in a sequestration had become insane, after his report of the

resolutiou of creditors to accept an offer of composition had been prepared,

but before it was signed, the Court allowed the report, signed by the com

missioners for him, to be received and approved of. Guthrie, May 21, 184."),

p. 637.

2. Ruled, that where the grantcr of a holograph deed bearing a certain date vat

proved to have become insane at a period subsequent thereto, and died insane,

there is no legal presumption that the deed was executed during insanity;

but the party founding on the document is bound to support or adminiculate

its date, which which he may do by facts and circumstances of an indirect

nature ; and the deed itself, and the date expressed in it, are not to he

thrown out of consideration. Waddel, May 13—16, 1845, p. 605.

3.—(1.) Circumstances in which held, that a curator bonis to a lunatic was not

bound to make, on behalf of his ward, an election between legiliro and a tes

tamentary provision.

(2.) Trustees were directed to realize the truster's personal property, and

invest the proceeds in land; and on the recovery or death of the truster's only

child—a lunatic—to execute a strict entail thereof, along with the truster's

other lauds ; but no direction was given as to the profits of the personal estate

or rents of the heritage prior to the execution of the entail,—Held, that the*e

belonged to the lunatic, independently of the trust, as heir-at-law, and that

his curator did not approbate the trust by claiming them. Cowan, June IS,

1845, p. 872.
4. Where the annual income of a lunatic's estate amounted to £150, and the rate

of board paid for him at the asylum where he was kept to £40, the Court,

considering this allowance to be too small, directed that it should be increased

to £70, so as to provide him with additional luxuries and comforts. Myers,

June 19, 1845, p. 886.

See Process, III. 14.

Insurance.

1. A loss having been incurred under a policy of insurance, the agent of tb* i»*
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snred granted a receipt upon the policy to the agent of the underwriters for

a certain sum ; the agent of the underwriters having become bankrupt,—Held,

in an action against them upon the policy at the instance of the insured, that

it was incompetent to set aside the effect of the receipt by parole evidence and

correspondence between the agents, showing that no money had been paid.

Anderson, Jan. 15, 1845, p. 268.

2. The proposal for a life insurance and relative declaration, which formed the

i basis of the contract in the policy subsequently granted, contained a declara

tion that the party had no disease, or symptom of disease, and was then in

good health, and ordinarily enjoyed good health, and that no material circum

stances or information touching health or habits of life, with which the insurers

ought to be made acquainted, was withheld :—Held that this imported a war

ranty only to the effect that the declarant was and had heen, according to

her own knowledge and reasonable belief, free from any disease, or symptom

of disease, material to the risk, and did not import a warranty against any

latent imperceptible disease that could only be discovered by post mortem

examination, or from symptoms disclosing themselves at an after period of

time. Hutchison, Feb. 21, 1845, p. 467.

Interdict.

1. The Lonl Ordinary, upon advising a note of suspension and answers, passed

the note, but recalled the interim interdict, which had been granted when

answers were ordered ; the complainers reclaimed against the recal of the in

terdict, and applied to the Lord Ordinary to prohibit the issuing of a certifi

cate of the recal ;—The Court, upon his Lordship's verbal report, instructed

him to do so. Dundee Gas-Light Company, Nov. 15, 1844, p. 109.

2. Circumstances in which a party was held to have committed a breach of inter

dict, and ordained at his own expense to restore matters to the state in

which they were when the interdict was intimated, and found liable in ex

penses, but no punishment inflicted. Blantyre, Jan. 25, 1845, p. 299.

3. Note of suspension and interdict at the instance of proprietors in a burying-

ground, against the erection therein of a monument to the memory of the

Martyrs to Political Reform in 1793-4, (viz. certain persons who had then

been convicted and punished for sedition,) refused. Paterson, March 4,

1845, p. 561.

4. Although a tenant was not terpens ad inopiam, held, that a landlord, under

his right of hypothec, was entitled to interdict the sale and removal of the

growing crop from a farm, until the tenant found caution for the current

year's rent. Preston, June 26, 1845, p. 942.

Interest.

Circumstances in which simple interest at 4 per cent was allowed on an agent's

business account, from the last article in each account till citation in the ac

tion, and thereafter 5 per cent till payment. M'Lelland, Dec. 6, 1844, p.

179.

Intrinsic or Extrinsic.

See Oath on Reference, 4.

Issue.

1. In an action for libel—

(I.) Held that a counter-issue was incompetent, proof of which did not

amount to a justification of the whole or a distinct, part of the libel ; and

observed, that by allowing a counter-issue (in such action,) the Court pro

nounced upon its relevancy as a justification.

(2.) Terms of counter-issues, which were disallowed in respect the facts

proposed to be proved under them were therein too vaguely and loosely set

forth. Lowe, Nov. 16, 1844, p. 117.

2. In an action of damages for " illegal, unwarrantable, oppressive, and injuri

ous" conduct, in causing the pursuer to be apprehended and tried in a police

court on a false charge of creating a disturbance,— Held that the pursuer did
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not require to take an issue of malice or want of probable cause, the case not

being privileged. Stracban, Feb. 8, 1845, p. 399.

See Process, III.

Joint-Stock Company.

See Partnership, 3—Judicial Factor, 4>.

Judge.

Upon a statement by the counsel for the defender, that the Lord Ordinary, lie-

fore whom the pursuer had enrolled the cause, was an essential witnessior

the defender, the Court remitted to another Lord Ordinary. Clarke, Jan.

15, 1845, p. 268.

Judicial Examination.

(1.) Sperial circumstances in which the Court, on the application of certain of

the creditors on a sequestrated estate, ordered another creditor to produre,

and to be examined with regard to, a "pass-hook" between him and the

bankrupt, (which it was alleged would throw light upon the bankrupt's affairs,)

although the pass-book also related to the creditor's own claim.

(2.) Question whether, under sections 68 and 69 of the existing Baukrnpt

Act, a creditor can competently be examined on matters relating to his own

claim ? Pollock, Dec. 3, 1844, p. 172.

Judicial Factor.

1. In an application for the discharge of a factor loco absentis, where the factor's

principal, who was the only party having interest, had examined and docqueted

his accounts, and was satisfied with their accuracy, the Lord Ordinary re

ported to the Court to that effect, without making a remit to an accountant

to examine them. Mackenzie, Jan. 31, 1845, p. 361.

2. Circumstances in which a factor upon a trust-estate was appointed on tbe

joint application of two claimants of the residue of the estate, during the de

pendence of a process raised for the reduction of the titles of the heir-at-law,

who was in possession of the heritage of the truster, and maintained that the

trust had lapsed, and was ineffectual. Brown, May 29, 1845, p. 745.

3. Judicial factor appointed to a party, who, being both deaf and blind, was in

capable of managing his affairs. Mark, June 14, 1845, p. 882.

4. Circumstances in which the Court refused the petition of a minority of the

shareholders of a subsisting solvent company, incorporated by Act of Parlia

ment, for the appointment of a judicial factor to supersede the directors

of the company, and wind up its affairs. Maxtone, July 9, 1845, p.

1006.

See Curator Bonis— Trust, 3.

Jurisdiction.

1. An executor under an Indian will was confirmed in this country, where part

of the exerutry funds were ;—Held, that an action against him with reference

to these funds, preceded by arrestment thereof, jurisdictionis fundande

causa, was competent in the Court of Session, though he was resident in

London. M'Morine, Jan. 16, 1845, p. 270.

2. A defender in the Sheriff's Small-Debt Court objected to the Sheriff's jorii-

diction, upon the ground that he (the defender) had no residence within

the county ; and the Sheriff, after hearing evidence, repelled the objection,

and decerned against the defender;—Held, that the only competent court of

appeal was the Circuit Court of Justiciary. Graham, Feb. 25, 1845, p.

515.

3. A party who had been domiciled in Spain came to Scotland, where he married

a Scotchwoman, and, a few months thereafter, returned with her to Spain:

the parties lived together there for some years, when they returned to thu

country : on their arrival at Belfast the husband left his wife there, stating hii

intention of not again living with her, and returned to Spain, where he con

tinued subsequently to be domiciled : the wife proceeded to Scotland, where

she afterwards resided ;—Held that the Court had no jurisdiction to entertain



INDEX TO MATTERS. xxvii

Jurisdiction (Continued.)

an action of adherence at her instance against her husband. A B, March 1,

1845, p. 556.

Jury-Trial.

See Process, III.

Jus Tertii.

In a declarator of non-entry—Held,

(1.) That wliere the pursuer had an ex facie title and was infeft in the

superiority, and there was no competing claimant, the defender (the vassal)

hail no title or interest to object to the pursuer's title :

(2.) That the vassal cflnld not object to, or call for production of the

title of a party whom he or his author had once recognised as superior by

taking an entry from him :

(3.) That it was jus tertii for the defender, not being an heir of entail, to

plead the prohibitions of an entail against the validity of the conveyance by

which the pursuer acquired right to the superiority. Innes, Nov. 20, 1844,

p. 141.

Landlord and Tenant.

1. A tenant, with the consent of his landlord, made over his whole rights under

his lease to assignees, but he still thereafter remained in the personal occupa

tion of the farm ; shortly before the expiry of the lease, he came under an

obligation to the landlord to remove without warning or process of law;—

Circumstances in which held that the assignees were the tenants in the farm,

and that the former tenant had no power, in the character of manager or

overseer for them, to grant the obligation to remove; and that therefore the

assignees, not having themselves received any warning, were entitled to pos

sess the farm by tacit relocation for a year after the expiry of the lease. Bett,

Feb. 14, 1845, p. 447.

2. In a suspension of a decree of removing ;—

(1st,) Held that a state of rents due by the tenant, rendered by the factor

to the landlord, and retained by him, was competent evideuce in favour of the

tenant ; and that the landlord having failed to produce it, being required,

parole evidence of its contents was competent.

(2d,) Opinion that parole evidence of the payment of rent by sales under

a transaction, whereby the landlord was allowed to sell and draw the price of

certain sequestrated stock and crop, was competent. Mitchell, Feb. 4, 1845,

p. 382.

3. Question, Whether the landlord has a direct action against a subtenant for

rent? Laing, March 1, 1845, p. 556.

4. Although a tenant was not vergens ad inopiam, held, that a landlord, under

his right of hypothec, was entitled to interdict the sale and removal of the

growing crop from a farm, until the tenant found caution for the current year's

rent. Preston, June 26, 1845, p. 942.

5. Circumstances in which held, that where a party had lodged a minute aban

doning a process of sequestration for rent, and consigned a sum of money to

meet the expenses of the opposite party, which were ultimately found to be

less than the sum consigned, a second application for sequestration was com

petent, though made prior to the consignation in the first. Lawson, July 1,

1845, p. 960.

6. A party who had become liable for arrears of rent due by a tenant, having, in

answer to a demand by the landlord for a certain half-year's rent as in arrear,

produced a receipt for the rent claimed, and a series of consecutive receipts

for each term for the thirteen succeeding years, during which time no intima

tion had been made to him by the landlord that this portion of the rent re

mained unpaid ;— Held that the landlord was not entitled to object to his own

receipt, and to prove that the rent claimed had been paid by a bank draft

which had been dishonoured, and that it was still resting-owing ; the delay in
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giving intimation of non-payment being taken into consideration as a material

element. Duke of Buccleuch, June 25, 1845, p. 927.

7. A tenant, who had come under an obligation to remove from his farm with

out any warning, stated as defences to an an action of removing, that he had

received no warning, and that he possessed by tacit relocation;—Held, tliar

these were not defences excluding the action, capable of being instantly veri

fied, so as to exempt, him from finding camion for violent prnlits under the

A. S. 10th July 1839, c. 7, § 34. Johnstone, July 18, 1845, p. 1066. i

See Inhibition. ,

Lease.

See Landlord and Tenant.

Legacy.

See Testament.

Legitim.

By antenuptial contract of marriage, the whole goods in communion were pro

vided to the spouses, and the longest liver of them in liferent, and to the chil

dren in fee, but there was no express exclusion of the legitim : tlie wife having

survived,—Held that the children were barred by the terms of the marriage-

contract from claiming legitim as at their father's death. Fisher's Trustees,

Nov. 19, 1844, p. 129.

Lien.

LUNATIC.

See Insanity.

Mandate.

Mandatary.

In a question as to the sufficiency of the mandatary of a person furth of the

kingdom, it is enough if he be Bolvent, and of the same station with the man-

dant, and it is not relevant to enquire whether he may be able to pay the

expenses of process. Railton, Nov. 13, 1844, p. 105.

See Process, XI. 25.

Marriage.

See Husband and Wife.

Marriage-Contract.

1. By antenuptial contract of marriage, the whole goodB in communion were pro

vided to the spouses, and the longest liver of them in liferent, and to the chil

dren in fee, but there was no express exclusion of the legitim : the wife having

survived,—Held that the children were barred by the terms of the marriage-

contract from claiming legitim as at their father's death. Fisher's Trustees,

Nov. 19, 1844, p. 129.

2. A father bound himself in his second son's marriage- contract to pay him

£1000, and further to " put him on an equal footing" with any of bis

younger children, by paying or bequeathing to the son the difference between

that sum and any larger sum he might give or bequeath to any of them; by

the subsequent marriage-contract of a daughter, the father bound himself to

pay her an annuity of £200 for life, commencing with her marriage ; in his

settlement, he directed his trustees to divide the reversion of his estate among

his children on the death of his wife, to whom he gave a liferent of the

whole;—Held that the son, under his marriage-contract, was a creditor of

his father to the effect of being immediately put on a footing of equality with

his married sister ; that the bequest to him of a share of the reversion, upon

the death of his mother, the liferentrix, was not implement of the father's obli

gation ; and that, in order to put him on an equality with his sister, he was

dirtied to draw from the trust estate immediately the amount of the sister's

annuities already paid, and prospectively to the amount of such further an

nuities, or share of reversion, as she might receive. Threshie, Feb. 11, 1845,

p. 403.

See Husband and Wife.
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Meditations Fug* Warrant.

See Diligence.

VIora.

A party who had become liable for arrears of rent due by a tenant, having, in

answer to a demand by the landlord for a certain half-year's rent as in linear,

produced a receipt for the rent claimed, and a series of consecutive receipts

for each term for the thirteen succeeding years, during which time no intima

tion had been made to him by the landlord that this portion of the rent re

mained unpaid ;— Held that the landlord was not entitled to object to his own

receipt, and to prove that the rent claimed had been paid by a bank draf

which had been dishonoured, and that it was still resting-owing ; the delay in

giving intimation of non-payment being taken into consideration as a material

element. Duke of Buccleuch, June 25, 1845, p. 927.

S7on-Entry.

See Superior and Vassal.

Jotary.

Held that an objection to a notarial protest, on the ground that it bore to have

been Berveil at a certain house as the debtor's dwelling-place, which, in point

of lact, was not so, could not be pleaded ope erceptionis, but requires a re

duction. Telfer, Nov. 30, 1844, p. 170.

'otice of Trial.

Where the pursuer of an issue has not given notice of trial at all,—Held incom

petent for the defender to give notice of trial, although more than ten days

'have elapsed after the issue had been engrossed, signed, and lodged in the

office in the Register- House. Angus, March 11, lb45, p. 603.

OVATION.

1. Circumstances which were held to afford no evidence that the creditor of a

company, after its dissolution, had substituted the sole liability of the partner

continuing to carry on the business, instead of the liability of the company ;

and that certain transactions of the creditor with that partner did not inter

novatio debiti. Campbell, Feb. 27, 1845, p. 548.

',. A customer of a banking company, shortly after the death of a partner, signed

a docket at the end of his account in the company's books, which bore that

the account was settled, and the balance in his favour paid to him ; the ba

lance was not in reality paid to him, but he received at the time a credit

receipt from the banking company for the amount;—

(1.) Held that he had discharged the old company, dissolved by the part

ner's death, and consequently had no claim against the deceased's partner's

estate.

(2.) Circumstances held to import knowledge of the death of a partner

equivalent to intimation. Kcr, Feb. 22, 1845, p. 494.

L'ISANCR.

See Interdict, 3.

ith in Litem.

ith on Reference.

. Held incompetent to refer the whole cause to the oath of a defender, where

there were allegations set forth by the pursuer in the condescendence, which

were not embraced within the media concludendi of the summons. Thom

son, Nov. 13, 1844, p. 106.

. An action for payment of a law-agents account being resisted by the defender

on the ground that the business charged for had not been authorized,—Cir

cumstances deponed to by the defender, on reference to his oath, which held

to establish employment, on his part, of the law-agent. Grant, Jan. 17, 1846,

p. 274.

, In a reference to oath, the agent of the party referring having refused to pro

ceed with the examination on the day fixed by the commissioner, on account

of his client's absence,—circumstances in which the Court remmitted to the
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commissioner to fix a new diet upon the party referring paying £10, 10s. of

expenses. Wighton, Dec. 20, 1844, p. 235.

4. The acceptor of a hill who was sued upon it after prescription had run, quali

fied the admission of his acceptance on record, by the statement that the bill

had been granted on the understanding and arrangement, that as soon as an

heritable security was given for it by a co-acceptor, (which had been done,)

his own obligation should thereby be extinguished :—Held that this qualifi

cation was intrinsic. Galloway, July 18, 1845, p. 1088.

Oath in Supplement.

It is incompetent to advocate from an interlocutory judgment of the Sheriff,

finding that the pursuer of an action of filiation and aliment had established a

semiplena probaiio, and allowing her oath in supplement, such advocation not

coming within the meaning of § 36 of 50 Ge. III. c. 1 12, allowing advoca

tion from interlocutory judgments, on the ground of " legal objections with

respect to the mode of proof.'' Murdoch, Nov. 26, 1844, p. 155.

OBLIGATION.

The tolls of a road having been found insufficient to pay the interest of the debt

upon it, and certain of the road trustees who were liable for the debt being

less interested in the road than the others, it was agreed that a " loss of about

£130 per annum" should be made up by these other trustees paying their

several proportions thereof according to their respective valuations;— Held,

(1.) That this agreement did not import an obligation to pay an average

loss of £130 per annum in a series of years, but onlv an obligation to pay the

loss not exceeding that sum, in each year as it occurred.

(2.) That the obligants not being liable siuguli in solidum, were not liable

for the loss occasioned by the insolvency of one of their number.

(3.) That one of the obligants having sold his property, was not thereby

relieved of his obligation. Duke of Montrose, May 30, 1845, p. 759.

See Bankruptcy, 17.

Pactum Illicitum.

1. Held, (1.) That an agreement between a depute and assistant clerk of Sea-

sion, whereby the latter was, for a certain consideration, to perform the whole

duties of the office to which they were both attached, was pactum illicitum.

(2.) That, if legal, it came to an end on the resignation of the depute,

without the necessity of notice, notwithstanding a stipulation that the party

putting an end to it should give six months' notice to the other. Mason,

Nov. 28, 1844, p. 160.

2. A party brought an action for the price of potatoes, alleged in the summon

to have been purchased from him " at the agreed on price of £20, 10s. per

Scots acre, or £16, 8s. per imperial acre :'' on record the pursuer averred

that the potatoes were purchased " at the agreed on price per acre, which,

upon a strict construction, means the imperial acre," but that he restricted

his claim to the price mentioned per Scots acre : on a proof he failed to

establish either that the bargain had been made according to the imperial

acre, or that any reference had been made to the standard measure ;— Held,

that the bargain as libelled was legal under the Act 5 Geo. IV. c. 74, § 13,

but that it had not been established. Alexander, June 24, 1845, p. 915.

Paraphernalia.

See Bankruptcy, 17.

Parent and Child.

See Provision to Wives and Children—Succession.

Parish.

See Teinds, 2—Schoolmaster.

Partnership.

1. —(1.) In a multiplepoinding, in which the question at issue was, whether

the fund in medio belonged to a company, or was the property of one of the

partners, certain of the company creditors lodged a claim at the commence-
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went of the process, but took no further step in the process : another body of

the company creditors having proceeded with the case, and completed a re

cord, in competition with the trustee on the sequestrated estate of the part

ner, succeeded in establishing, by the verdict of a jury, that the fund was

company property, and were preferred upon it for the amount of their debts,

having, before the trial, asked the first set of creditors if they would join in

the trial, which they refused : the former body of creditors thereafter ap

peared, and claimed to be ranked upon a balance of the fund which remained

over ;—Circumstances in which the Court, holding these creditors to have

abandoned their claim, found them not entitled to rank, ana pieferred the

trustee to the balance.

(2.) Expenses as between agent and client awarded to the successful cre

ditors out of the lund in medio. Gallic, Jan. 25, 1845, p. 301.

2. A customer of a banking company, shortly after the death of a partner, signed

a docket at the end of his account in the company's books, which bore that,

the account was settled, and the balance in his favour paid to him ; the ba

lance was not in reality paid to him, but he received at the time a credit re

ceipt from the banking company for the amount;—

(I.) Held that he had discharged the old company, dissolved by the part

ner's death, and consequently had no claim against the deceased partner's

estate.

(2.) Circumstances held to import knowledge of the death of a partner

equivalent to intimation. Kerr, Feb. 22, 1845, p. 494.

3. The directors of a cemetery company, after they had made a purchase of cer

tain lauds for the objects of the company, having come to be of opinion that

they were not well adapted for the purpose, sold them with the concurrence

of a majority of the shareholders : a shareholder, who alleged that he had

purchased his shares on the faith of these lands being retained and used for

the purposes of the company, having brought a suspension of the sale, on the

ground that there was no power to sell under the contract of copartnery of

the company ;—Held, that the directors had power, and note of suspension

refused. Fleming, June 25, 1845, p. 935.

Patronage.

The right to a patronage, which had been possessed by a party and his authors

upon personal titles for more than the prescriptive period, having been chal

lenged by the Crown on the grounds,—

(1.) That the patronage had formed part of the annexed property of the

Crown, and had never been separated horn it by any act of dissolution or

conveyance ; and,

(2.) That the patronage having been feudalized in the person of the Crown,

(its right being equivalent to one completed by seisin,) no prescriptive pos

session could follow on an adverse personal title;—Held, that prescription

having run in favour of the possessor of the patronage, upon a title ex facie

sufficient, these grounds of challenge, and all inquiry into his older titles and

the origin of his rights, was excluded ; and that the positive prescription

operates against the annexed property of the Crown ;—Observed, that a pa

tronage does uot necessarily become feudalized by being vested in the Crown ;

and that the rule, that when a patronage has once been feudalized, its subse

quent transmissions ought to be in feudal form, has only reference to a com

petition between parties deriving right from the same author, in which, as in

the case of other heritable rights, a right completed by seisin is preferable to

a personal title. Her Majesty's Advocate, Dec. 10, 1844, p. 183.

Payment.

See Insurance, 1.

Poor.

Circumstances in which two aged paupers (sisters) were held entitled to the

sum of 3s. (ill. each per week from the heritors and kirk-session of the parish
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for their needful sustentation, and not bound to accept an allowance of pro

visions, clothing, &c. instead of money. Halliday, July 16, 1845, p. 1057.

Poor's Roll.

1. In this case, which was an action of divorce l>y a husband against his wife.

the Lord Ordinary had ordered him to pay £8, to enable her to conduct ber

defence. The husband being unable to pay this sum, presented an applica

tion for a remit to the reporters on the probabilis causa, with a view to being

admitted on the poor's roll. The Court granted the application, on condition

of his undertaking to have his wife put on the poor's-roll also at bis own ex

pense. Gibson, March 4, 1845, p. 581.

2. Application by a husband to be admitted on the poor's-roll, in order to raise

and carry on an action of divorce against his wife—refused, in hoc statu, the

applicant being in receipt of wages at the rate of £1 per week. King, Feb.

23, 1845, p. 499.

Presbytery.

Circumstances in which held that a presbytery was bound to apply to the com

missioners of supply to fill up a vacancy in the office of parish schoolmaster

in terms of the act 43 Geo. III. c. 54, § 15. Belhaven, July 16, 1845, p.

1061.

Prescription (Triennial.)

Prescription (Sexennial.)

(1.) The holder of a hill, within the years of prescription, raised an ordinary

action in the Sheriff-court against an acceptor for payment, anil this actios

having fallen asleep before judgment, he, beyond the years of prescription, ex

tracted the protest, and charged and imprisoned the acceptor thereon ;—Note

of suspension and liberation passed, on the ground of lis alibi pendens.

(2.) Circumstances in which the Lord Ordinary refused a note of suspen

sion and liberation presented by an imprisoned debtor, upon the ground that,

after having been liberated for want of aliment, he hail been immediately re

incarcerated on the same diligence. Denovan, Feb. 1, 1845, p. 378.

See Oath on Reference, 4.

Prescription (Long.)

1. The right to a patronage, which had been possessed by a party and his authors

upon personal titles for more than the prescriptive period, having been chal

lenged by the Crown on the grounds :—

(1.) That the patronage had formed part of the annexed property of the

Crown, and had never been separated from it by any act of dissolution or

conveyance ; and,

(2.) That the patronage having been feudalized in the person of the Crown,

(its right being equivalent to one completed by seisin,) no prescriptive po»-

session could follow on an adverse personal title;—Held, that prescription

having run in favour of the possessor of the patronage, upon a title ex facie

sufficient, these grounds of challenge, and all inquiry into his older titles and

the origin of his rights, was excluded ; and that the positive prescription ope

rates against the annexed property of the Crown ;—Observeil, that a patron

age does not necessarily become feudalized by being vested in the Croat;

and that the rule, that when a patronage has once been feudalized, its subse

quent transmissions ought to be in feudal form, has only reference to a com

petition between parties deriving right from the same author, in which, as in

the case of other heritable rights, a right completed by seisin is preferable w

a personal title. Her.'Majesty's Advocate, Dec. 10, 1844, p. 183.

2. The Magistrates of the burgh of Campbleton, who had a grant of free-seaport

over the loch of that name, brought an action against a proprietor who had

built a pier upon his lands within the limits of their grant, to have it foor.J

that they were entitled to levy there the dues and customs set forth in cer

tain minutes of Council and relative tables of dues. By these tables, a lesser

rate of dues was imposed upon certain articles when brought to the qnays of
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the burgh, than when shipped or landed at other parts of the loch. It having

beeen found by the verdict of a jury, that the dues exigible at the burgh

quays had been levied by the Magistrates there for forty years from the date

of the table*, and that they had from time to lime asserted their right to levy

at the defender's pier;—Held, that the defender not having established in

his own favour a prescriptive immunity from dues, and the Magistrates having

levied at their head-port the dues exigible there, this entitled them to levy

these dues at the defender's pier, and over the whole precincts of their grant ;

but that, having failed in their proof of a continuous use to levy the higher

dues in the tables applicable to the defender's pier, they were not entitled to

claim them. Magistrates of Campbleton, Feb. 21, 1845, p. 482.

3.—(1.) In a declarator at the instance of the magistrates of a burgh of barony

for determining the property of an open space of ground adjoining the har

bour of the burgh, and situated between it and the town,—A grant to the

bailies, council, feuars, and inhabitants of the haven and harbour, with cus

toms, Ac., and the common loans, gaits, wynds, venuels, and common pas

sages, to and from the town and haven, held to be a sufficient title to the

open space.

(2.) A party with a bounding title, held to have acquired no right to a

piece of ground beyond his boundary, by the possession of a building upon

it, which had been unchallenged for more than forty years. Magistrates and

Town Council of St Monance, March 5, 1845, p. 582.

See Ttinds, 2.

Process.

I. Summons.

1. Held incompetent to refer the whole cause to the oath of a defender, where

there were allegations set forth by the pursuer in the condescendence, which

were not embraced within the media concludendi of the summons. Thorn-

Bon, Nov. 13, 1844, p. 106.

2. In an action of damages for " illegal, unwarrantable, oppressive, and injuri

ous " conduct, in causing the pursuer lo be apprehended and tried in a

police-court on a false charge of creating a disturbance, an objection to ir

relevancy of the summons, that it did not allege malice and want of probable

cause, was repelled. Strachan, Dec. 5, 1844, p. 178.

3. Question, Whether it was competent to found upon the Act 1696, c. 33, (re

quiring slaps for the passage of fish to be made in all dam-dykes in rivers,)

said Act not being libelled on ? The Court, to avoid this question, allowed

an amendent of the libel introducing the Act, but found the pursuer liable

in the expenses of a previous discussion thereby rendered unnecessary, and

of sucb alterations in the defences and record as might in consequence be ne

cessary. Munro, Jan. 31, 1845, p. 358.

4. Ili-ld incompetent to allow an amendment of the libel after the record is closed.

A, March 6, 1845, p. 595.

5.—(1.) Summons of damages against a procurator-fiscal, setting forth that he

had applied for, and obtained a warrant of apprehension against the pursuer

without sufficient ground or probable cause, held to be irrelevantly laid, in re

spect it did not also libel that this had been done maliciously.

(2.) In an action of damages against a procurator-fiscal, on the ground

that, in the course of executing a criminal warraut, the officers to whom he had

committed that duty had imprisoned the pursuer in a cruel and oppressive

manner ;—Held that, as it was not alleged that the wrongous act complained

of bad been done by the defender's instructions, or with his knowledge, or

that the general directions he had given to the officers were other than proper

and suitable in the circumstances, it was to be regarded as the individual

act of the officers, which he could not in the circumstances have anticipated
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I. Summons.

or guarded against, and for which he was not in law responsible. Munro,

Feb. 25, 1845, p. 500.

6. In a case in which the record was closed, the Court refused to allow an amend.

ment of the libel to be made, which changed the ground of action. Baird't

Trustees, July 8, 1845, p. 1001.

7. After a proof had been reported in an action of divorce, it was discovered

that the summons had passed the signet, as in an ordinary action, instead of

being signed by a clerk of Session, as required in consistorial causes by the

Act 1 Will. IV. c. 69, § 40 ;—Held, that the error was fatal to the whole

proceedings, and that the objection founded upon it could not be cored.

Buxton, July 16, 1845, p. 1063.

See Expenses, 5—Citation, 2.

II. Record.

1. Where a party had, on a closed record, founded upon an instrument of pro

test of a bill as being a valid protest for non-acceptance and non-payment

merely—Held that he was not entitled to have the cause delayed, in order

that he might produce a protest for non-acceptance. Welsh, Dec. 12, 1844,

p. 213.

2. Special circumstances in which the Court allowed a plea to be added to a

closed record, in terms of section 11 of the Judicature Act, " as 6t to be dis

cussed in relation to the facts already set forth." Struthers, Feb. 14, 1845,

p. 436.

3. Held incompetent to allow an amendment of the libel after the record is

closed. A, March, 6, 1845, p. 595.

4. Held, that the Lord Ordinary is imperatively required by the Judicature Act,

on permitting an addition to be made to a record, after it has been closed,

as res noviter, to find the party liable in » such expenses as he may deem

reasonable." White, June 19, 1845, p. 886.

See supra I. 4, 6.

III. Jury-Trial.

1. In interpreting the Act of Sederunt 16th February 1841, § 13—Held tbsl

the term " days " is to be construed as meaning sederunt days, not natural

days. Itaikon, Nov. 20, 1841, p. 152.

2. Circumstances in which, on the motion of the defender, the Court changed

the place of trial. Kailton, Nov. 21, 1844, p. 153.

3. In an action for libel,

( 1.) Held that a counter-issue was incompetent, proof of which did not

amount to a justification of the whole or a distinct part of the libel ; and ob

served, that by allowing a counter-issue (in such action) the Court pronoun

ced upon its relevancy a justification.

(2.) Terms of counter-issues, which were disallowed in respect the fact'

proposed to be proved under them were therein too vaguely and loosely #l

forth. Lowe, Nov. 16, 1844, p. 117.

4. Where a verdict at a Jury trial proceeded in absence of one of the parti's

after due notice of trial to the agents who bad acted for that party, and after

a motion had been made by one of them to delay the trial, and the ver

dict was subsequently applied, and decree extracted;—Held, that this »»

not, in the circumstances, to be considered as a decree in absence, and that

it was incompetent to reduce it on the allegations—

(1.) That the pursuers had, from poverty, been unable to make appeir-

ance at the trial ; and,

(2.) That no notice of trial had been given to a properly qualified »£»•

on the pursuer's behalf, or to themselves personally, the party who condact-
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HI. Jury-Trial.

I'd the case for them, and to whom notice had been given, not having taken

out the attorney's certificate. Gilchrist, Dec. 13, 1844, p. 214.

. Where a defender had given notice of trial by proviso under the 11th section

of the A. S. 16th February 1841, and had countermanded ;— Held that he

was not entitled thereafter to retain the lead in the case, and that u second

notice of trial by him was incompetent. Morton, Dec. 20, 1844, 248.

.—(1.) Where ajury had returned a special verdict, finding that certain facts had

been proved,—Objection repelled, that the verdict did not exhaust the issue

by returning an explicit affirmative or negative answer to it.

(2.) Under an issue as to whether the pursuers had for forty years levied

the shore dues set forth in certain schedules or tables of dues, the jury found

that they had " from time to time" " in assertion " of their right, levied a

lesser rate of dues than that in the tables, upon some of the articles specified

therein,—Held that this was a verdict generally negative of the issue.

(3.) The Judge at a trial having directed the jury as to the shape in which

they should return their verdict, without any exception having been taken,

and the jury having returned a verdict in terms of the charge,—Opinion,

that it was incompetent for the party who had thus failed to except, to

move for a new trial, on the ground that the verdict was not an answer to

the issue. Magistrates of Campbeltown, Dec. 21, 1844, p. 255.

. A witness who had failed to appear at a jury-trial, to which he had been cited,

was subsequently ordered by the Court to appear at the bar, when he alleged

illness as his excuse ; after a proof of his allegations,—The Court, holding

that he had failed to substantiate any such indisposition as should have pre

vented his attendance, and that at all events he ought in the circumstances,

to have intimated his inability to attend to the agent in the cause, fined him

£20, and found him also liable to the party who had cited him, in the expense

in regard to this proof. Donald, Jan. 17, 1845, p. 273.

In an action of damages for " illegal, unwarrantable, oppressive, and injuri

ous '' conduct, in causing the pursuer to be apprehended and tried in a police

court ou a false charge of creating a disturbance,—Held that the pursuer did

not require to take an issue of malice or want of probable cause, the case not

being privileged. Strachan, Feb. 8, 1845, p. 399.

Verdict returned under an issue whether a party had been induced to sub

scribe a bond of caution by undue concealment or deception,—set aside as

not warranted by the evidence, and a new trial granted. Railton, May 30,

1845, p. 748.

Where two parties, who were pursuing actions of damages against one another,

had each applied to have the other's action dismissed, in respect that no

notice of trial had been given within a year after issues were adjusted,—The

Court dismisseil both actions, repelling a plea which was stated for one of the

pursuers, that the processes being conjoined, and the action by the other

party being the first and leading action, he was not in default, as he was not

entitled of bis owu authority to disjoin them, and force his own case to trial.

Gordon, June 17, 1845, p. 883.

In an action regarding the property of a tract of ground, the pursuer, in the

course of a jury-trial, took an objection to the defender's title to prove pos-

aession ; the objection having been sustained, a verdict was returned in the

pursuer's favour, but it was subsequently overruled on a bill of exceptions,

and a new trial was granted ; at the second trial the pursuer was successful ;

in disposing of the question of expenses—

(1.) Held, that the objection to title should have been pressed by the pur

suer to a decision before the trial, and that the defender was therefore not

liable in the expenses of the first trial, though he was not entitled to paymeut

of them.
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(2.) Held, that neither was the defender liable in the expanses of the bill

of exceptions, in which he had been successful, but as his success on the

question of title was fruitless, he was not entitled to claim payment of ibew

expenses. Carnegie, June 5, 1845, p. 826.

12. Testamentary trustees, who, by the trust-deed, were specially exempted from

liability for the insolvency of factors, or for omissions, and declared liable

each only for his own actual intromissions, were called to account by a bene

ficiary for a loss arising from the bankruptcy of a factor, whom they bad allow

ed to retain, without security, a large sum uplifted by him on the part of

the trust. An issue was sent to trial, whether the trustees had allowed the

sum to pass into and remain in the factor's hands " wrongfully, and in con

travention of their duty as trustees;" and the Judge directed the jury, that

they were liable only if proved to have been guilty of " gross and culpable

negligence:"—An exception against this direction disallowed. Question,

Whether the ground on which an exception is taken must be stated (t

the trial, and appear on the face ol the bill? Home, July 10, 1845, p.

1010.

13. Held, that a motion to amend or alter a signed liill of exceptions, so is to

make it consistent and in conformity with the notes taken by the presiding

Judge at the trial, was incompetent. Pollok, July 2, 1845, p. 973.

14.—(1.) In the reduction of a settlement on the ground of insanity, certain let

ters written by the wife of the testator, shortly before the execution of the

deed under challenge, and containing directions purporting to be from him

upon matters of business, were tendered in evidence by the defenders as hit

" act and letter ;"—Circumstances in which held (on a bill of exceptions)

that these letters had been properly rejected by the Judge at the trial, on

the ground of want of evidence of their having been written by authority of

the testator, or of his having been cognisant of their contents.

(2.) Also held, that it was the province of the Judge to decide upon the

admissibility of the letters, and that he would have acted erroneously bad

he, by allowing them to go to the jury, left it with them to determine

whether there was evidence of their being the act and letter of the testator.

Pollok, July 4, 1845, p. 973.

15. Circumstances in which a motion for a new trial was refused. Pollok, July

4, 1845, 974.

16. In the reduction of a codicil, on the ground that the testator was of unsounl

mind,—Verdict of jury set aside as agaiust evidence, and new trial granted.

Waddel, July 12, 1845, p. 1017.

17. Held, that the pursuer of a jury cause has the exclusive power, under the Art

of Sederunt, 16ih February 1841, § 10, of giving notice of trial, except is

the case provided for in S 11. Burgess, July 18, 1845, p. 1085.

See Expenses, 6, 7, 23—Notice of Trial.

IV. Judgment, Decree.

Where a verdict at a jury- trial proceeded in absence of one of the parties, after

due notice of trial to the agents who had acted for that party, and after a mo

tion bad been marie by one of them to delay t he trial, and the verdict »»•

subsequently applied, and decree extracted ;—Held, that this was not, in toe

circumstances, to be considered as a decree in absence, and that it was iaeoaa-

petent to reduce it on the allegations—

(1.) That the pursuers had, from poverty, been unable to make appearance

at the trial ; and,

(2.) That no notice of trial had been given to a properly qualified ajent

on the pursuers' behalf, or to themselves personally, the party who conducted
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the case for them, and to whom notice had been given, not having taken out

the attorney's certificate. Gilchrist, Dec. 18, 1844, p. 214.

V. Reclaiming Note.

1. Where a reclaiming note from a judgment of the Sheriff in a cessio, which had

come before the Lord Ordinary on the bills daring recess, and had not been

disposed of by him before the commencement of the session, was not boxed

to the Judges for a fortnight after the sitting of the Court,—Objection re

pelled in the circumstances of the case, that it was too late under the Act of

Sederunt, which provides that it shall be boxed " on the meeting of the

Court" Galloway, Jun. 28, 1845, p. 355.

2. Where a written agreement between parties to fight cocks, founded on in a

process, was not stamped,—The Court refused to dismiss a reclaiming note,

on the objection that the agreement not being stamped could not be looked

at, but allowed time to have it stamped. Harvey, Feb. 7, 1845, p. 398.

3. Objection to the competency of a reclaiming note, on the ground that a party

had not intimated his intention to reclaim to the Lord Ordinary, repelled.

M'Luurin, May 29, 1845, p. 744.

4.—(1.) Where an appeal had been delayed, with the view of allowing a party

to bring up before the House of Lords a subsequent decree which had been

pronounced in the process, and which had been allowed to become final and

be extracted through inadvertence in allowing the reclaiming days to expire—

the Court, holding that the process had been taken out of Court by the ex

tract, refused to entertain a reclaiming note, under the provisions of 48 Geo.

HI. c. 151, § 16, without a remit being made by the House of Lords

(2.) Question, Whether the provisions of the above section are applicable

to final extracted decrees? Alexander, June 17, 1845, p. 884.

5. A reclaiming note against an interlocutor of a Lord Ordinary, pronounced in

consequence of a remit from the Inner-House, held competent, to the effect

of enabling the Court to determine whether the interlocutor had been pro

nounced in terms of the remit or not, but to no other. Munro, July 15,

1845, p. 1045.

€. Objection to the competency of a reclaiming note against a decree in respect

of uon -appearance at the debate, on the ground that the party had previously

been reponed against a decree in absence, repelled. Cruickshank, July 18,

1845, p. 1084.

VI. Advocation.

1. It is incoinpeteut to advocate from an interlocutory judgment of the Sheriff,

finding that the pursuer of an action of filiation and aliment bad established a

semipiena probatio, and allowing her oath in supplement, such advocation

not coming within the meaning of § 36 of 50 Geo. HI. c. 112, allowing ad

vocation from interlocutory judgments, on the ground of " legal objection with

respect to the mode of proof." Murdoch, Nov. 26, 1844, p. 155.

2. Held that an advocation by a pauper, of a finding of the heritors and kirk-ses

sion of a parish, was incompetent, in respect that a certificate of caution was

not lodged with the note of advocation when received and marked by the

clerk in the Outer- House, in terms of the Act 1 and 2 Vict. c. 81, § 2.

Weir, May 24, 1845, p. 638.

VII. MULTIPLKPOINDING.

(1.) In a multiplepoiiiding, in which the question at issue was, whether the fund

in medio belonged to a company, or was the property of one of the partners,

certain of the company creditors lodged a claim at the commencement of the

process, but took no further step in the process : another body of the com

pany creditors having proceeded with the case, and completed a record, in com

petition with the trustee on the sequestrated estate of the part nee, succeeded

in establishing, by the verdict of a jury, that the fund was company property

and were preferred upon it for the amount of their debts ; having, before the

4c
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trial, asked the first set of creditors if tbey would join in the trial, which they

refused : the former body of creditors thereafter appeared, and claimed to be

ranked upon a balance of the fund which remained over:—Circumstances in

which the Court, holding these creditors to have abandoned their claim, found

them not entitled to rank, and preferred the trustee to the balance.

(2.) Expenses as between agent and client awarded to the successful cre

ditors out of the fund in medio. Gallie, Jan. 25, 1845, p. 301.

2. Instructions were given to a mercantile firm in Bombay to take out letters of

administration in the Court of Bombay to the estate of a person who bad

died there, but instead of doing so they obtained payment of the funds, which

they remitted to this country, by granting a bond of indemnity to the Regis

trar of the Court, who had taken possession of them in his official capacity :

In a maltiplepoinding raised for the distribution of the estate, a claim was

made by the Bombay firm, that the parties preferred to the fund in medio

should give them security against liability under the bond for indemnity :—

The Court refused the claim. Forbes, July 17, 1845, p. 1068.

VIII. Ranking and Sale.

1. By the articles of roup of a judicial sale, it was declared that Martinmas 1843

should be the purchaser's term of entry, and that he should have right to the

rents " falling due from and after the said term ;"—Held,

(1st,) That the purchaser was not entitled to the rents payable at Whit

sunday and Candlemas 1844, for crop and year 1843 :

(2d,) That it was incompetent to control or modify the construction of the

articles of roup by production of correspondence between the common agent

and judicial factor, or by any declaration as to the meaning thereof. Steven

son, Feb. 12, 1845, p. 418.

2. In a ranking and sale, where proof had been led of the value of a property, and

thereafter, pending the ranking, a number of years had elapsed during which

the property had been changed in its character, the Court allowed additional

proof. Ranking and Sale of Kennoway, July 10, 1845, p. 1014.

IX. Suspension and Interdict.

The Lord Ordinary, upon advising a note of suspension and answers, passed

the note, but recalled the interim interdict, which had been granted wbrn

answers were ordered ; the complainers reclaimed against the recal of the in

terdict, and applied to the Lord Ordinary to prohibit the issuing of a certifi

cate of the recal ;—The Court, upon his Lordship's verbal report, instructed

him to do so. Dundee Gas-Light Company, Nov. 15, 1844, p. 109.

X. Reduction.

1. Held that an objection to a notarial protest, on the ground that it bore to hare

been served at a certain house as the debtor's dwelling-place, which, in point

of fact, was not so, could not be pleaded ope exception**, but requires a re

duction. Telfer, Nov. 30, 1844, p. 170.

2. Where the defender in a reduction had consented to decree being pronouncsd

in terms of the libel, rather than incur the expense of a Jury-tnal,—Circnni-

stances in which the Court refused to allow a party having an interest is

support the deed under challenge, to appear and defend the action. C'hsnu-r,

Feb. 20, 1845, p. 465.

3. The proprietrix of an entailed estate obtained decree of valuation of her teinds.

on the footing of the rent paid to her under an existing lease of her lamls; '•

this process the Officers of State ami the tacksman of the teinds had bees

made parties, and it had been objected by the latter, that this lease luvinf

been granted by a predecessor in diminution of the rental and for a gr»i>soiu,

afforded no criterion of the value of the lands ; the proprietrix having subse

quently reduced the lease on these grounds, as in contravention of the email.

Hie Officers of State brought a reduction of the decree of valuation ;—which

action, in the circumstances, dismissed. Officers of State, Feb. 27, liMi, p-

542.
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1. Observed, that a remit to an accountant is not of the character of a quasi

reference, but that parties are entitled to object to all grounds on which he

forms bis opinion. Cameron, Nov. 12, 1844, p. 92.

2. A party having appeared aud proposed to sist himself as defender in a process,

and having failed to do so, the Court found him liable in the expense he had

thereby caused to the pursuer. Jarvis, Nov. 19, 1844, p. 128.

3. Where there is good reason to suspect that a party applying for cessio is frau

dulently concealing funds or effects from his creditors, the proper course is to

refuse his application for cessio, hoc statu. Manson, Nov. 27, 1844, p. 1 59.

4. In a question as to the sufficiency of the mandatary of a person furth of the

kingdom, it is enough if he be solvent, and of the same station with the man-

<lant, and it is not relevant to enquire whether he may be able to pay the

expenses of process. Railton, Nov. 13, 1844, p. 105.

5. Held incompetent to refer the whole cause to tbe oath of a defender, where

there were allegations set forth by the pursuer in the condescendence, which

were not embraced within the media concludendi of the summons. Thomson,

Nov. 13, 1844, p. 106.

6. In a reference to oath, the agent of the party referring having refused to pro

ceed with the examination on the day fixed by the commissioner, on account

of his client's absence—circumstances in which the Court remitted to the

commissioner to 6x a new diet upon the party referring paying £10, 10s. of •

expenses. Wighton, Dec. 20, 1844, p. 235.

7. Upon a statement by the counsel for the defender, that the Lord Ordinary,

before whom the pursuer had enrolled the cause, was an essential witness for

the defender, the Court remitted to another Lord Ordinary. Clarke, Jan.

15, 1845, p. 268.

8. Where a person, who was of imbecile mind, had presented a petition and com

plaint for the removal of a party who had been appointed her curator bonis,

■ the Court refused to appoint a curator ad litem, intimating that the proper

course was to present a regular petition for the appointment of an interim

curator bonis for the purpose of insisting in the application. Mackenzie, Jan.

•Zl, 1845, p. 283.

9. In an action where the record had been closed, and the Lord Ordinary had

reported the cause to the Court upon cases, the pursuer and all the parties

\vli<» had entered appearance having craved leave to abandon the case, the

Court refused to allow a party who had been called as a defender, but had

not originally appeared, to enter appearance. Gordon, Jan. 29, 1845, p. 357.

10. Decree of transference refused to be pronounced against the widow of a de

ceased defender, who had received a liferent of his heritable property and a

bequest of certain moveables, his heir and executor having both entered to his

succession respectively. Clelland, Feb. 18, 1845, p. 461.

11. Where the defender in a reduction had consented to decree being pronounced

in terms of the libel, rather than incur the expense of a jury-trial,—Circum

stances in which the Conrt refused to allow a party having an interest to

support tbe deed under challenge, to appear and defend the action. Chanter,

Feb. 20, 1845, p. 465.

12. The holder of a bill, within tbe years of prescription, raised an ordinary action

in the Sheriff-court agaiust the acceptor for payment, and this action having

fallen asleep before judgment, he, beyond the years of prescription, extracted

the protest, and charged and inprisoned the acceptor thereon ;—Note of sus

pension and liberation passed on the ground of lis alibi pendens. Denovan,

Feb. 1, 1845, p. 378.

13. Circumstances in which certain defenders were allowed to withdraw from an

action depending in tbe Outer House, under reservation that they should he .

liable for their share ol the previous expenses, if such were ultimately awarded

to the pursuer, and that he should be entitled to take decree against theiu

therefor iu that action. Livingstone, March 1, 1845, p. 554.
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14. A woman, during the dependence of an action of damages at her instance

against A for defamation, raised a declarator of marriage against B, who de

fended. A moved that the pursuer's husband should be sisted as a parly to

the action of damages. The Court appointed the pursuer's agent her curator

ad litem, valeat quantum valere potest, Hogg, March 6, 1845, p. 594.

15. A law-agent who had a hypothec over certain documents in his possession for

a business-account due to him by his employer, the pursuer of a jury caate,

appointed to prodnce them, without payment or reservation, under a diligence

obtained by the defender, bat found that the pursuer could not use them si

the trial without paying bis agent's (the haver's) account. Montgomery,

May 1, 1845, p. 553.

16. Where the Lou! Ordinary on the bills had, during vacation, made an interim

appointment of a curator bonis, on a petition addressed to bin, the Conn, on

8Q application being made for a renewal ol the appointment under the same

petition, ordered a supplementary petition to be lodged, addressed to the

Court. Scott, May 22, 1845, p. 038.

17. A party who had lodged objections to the auditor's report at the time it was

made, held not entitled, at the distance of two years aud a half thereafter, to

lodge new aud extended special objections to the report. King, Feb. 26,

1845, p. 536.

18. A party who had raised a reduction of certain bills, and marked it as a First

Division process, afterwards suspended a charge upon one of the bills, but

neglected to mark the Division to which the suspension was to belong ; the.

respondent, in the suspension, marked it as belonging to the Second Divi

sion, aud reclaimed against an interlocutor of the Lord Ordinary passing the

note, to that Division of the Court, who adhered ; the actions of reduction

aud suspension were afterwards conjoined by the Lord Ordinary, and de

clared to belong to the Second Division of the Court ; but the Court altered,

and declared that the conjoined processes belonged to the First Division.

Currio, May 30, 1845, p. 746.

19. Circumstances in which held, that where a party had lodged a minute aban

doning a process of sequestration tor rent, and consigned a sum of money to

meet the expenses of the opposite party, which were ultimately foond te ha

less than the sum consigned, a second application for sequestration was com

petent, though made prior to the consignation in the first. Lawsou, July 1,

1845, p. 960.

20. An interlocutor by the Lord Ordinary in a sequestration containing a general

finding for "expenses," includes the expenses incurred before the Sheriff, at

well as those in the Court of Session. Kerr, May 31, 1845, p. 809.

21. Where a correspondence and other papers which had passed between the

agents in a cause, in refereuce to an extrajudicial settlement not carried into

effect, had been printed as an appendix, the Court ordered ilium to be with

drawn. Williamson, June 6, 1845, p. 842.

22. Observed, that a correspondence which had taken place between the spent*

after the cause of action bad arisen, extending to about 100 pages and wbirb

bad been boxed to the Court, ought not to have been printed, aud the exp«a>«

thereof ought to be disallowed by the auditor. Miln, June 19, 1845, p. 6S8-

23. Where the pursuers of an actiou iiad given in a minute consenting to decree

of absolvitor wiih expenses, on the footing that the expenses should or im

puted in extinction of certain liquid claims which they held against the

defender, aud the Lord Ordinary had asaoiUied in terms of the minute, die

Court, on a reclaiming note, recalled the interlocutor, in respect the misnte

had not been agreed to by the defender. Anderson, June 20, 1845, p. 913.

24. A procurator-fiscal obtained tbe conviction of a parly before a Justice of

Peace Court, under the Act 1 and 2 Will. IV. c. 68: the party was im

prisoned in terms of the sentence pronounced by the Justices, but, on pre

senting a bill of suspension aud liberation to the Court of .ius'.itiary, die
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sentence was set aside, and he was ]il>erate<l from prison : he then raised an

artion of damages against the procurator-fiscal, hut neglected to give him

notice of the action a month before its commencement, in terms of S 17

of the Act;—Held that the action was incompetent. Russell, June 25,

1845, p. 919.

5. Circumstances in which (altering the Lord Ordinary's interlocutor) additional

time was allowed for receiving a mandate from a defender who Was abroad.

Murray, July 8, 1H45, p. 1000.

5. In an action against a widow the summons and citation stated her maiden

name to he " Martha Keid," whereas it was " Martha Hood." She was

otherwise correctly designed by her residence, and the name «nd designation

of her husband. A preliminary defence, founded upon the error, repelled.

Mnir, July 10, 1845, p. 1009.

\ A pursuer abandoning an action, in terms of the Act 6 Geo. IV. c. 120, § 10,

is liable for expenses as between party and party only. Lockhart, July 15,

1845, p. 1045.

See Appeal—Expenses—Notary— Title to Pursue or Defend.

iocur a tor-Fiscal.

See Public Officer.

tOOF.

I. Written.

. A loss having been incurred under a policy of insurance, the agent of the in

sured granted a receipt upon the policy to the agent of the underwriters

for ti certain sum ; the agent of the underwriters having become bankrupt,—

Held, in an action against them upon the policy at the instance of the in

sured, that it was incompetent to set aside the effect of the receipt by pa

role evidence and correspondence between the agents, showing that no money

had been paid. Anderson, Jan. 15, 1845, p. 268.

, In a suspension of a decree of removing, held that a state of rents due by the

tenant, rendered by the factor to the landlord, and retained by him, was com-

petetent evidence in favour of the tenant ; and that the landlord having fail

ed to produce it, being required, parole evidence of its contents was compe

tent. Mitchell, Feb. 4, 1845, p. 382.

In an action by a hank on a letter of guarantee,—Held,

(1.) That it was competent to prove by parole that the bank had paid

a sum of money on an order, subsequent to and on the faith of the gua

rantee.

(2.) That the order on the bank might he used in evidence, although it

was altered and vitiated in its date, and no explanation of the alteration was

given. Grant, Feb. 7, 1845, p. 390.

By the articles of roup of a judicial sale, it was declared that Mnftinmas 1843

should he the purchaser's term of entry, and that he should have right to the

rents " falling due from and after the said term ;"—Held,

(1st,) That the purchaser was not entitled to the rents payable at Whit

sunday and Candlemas 1844, for crop and year 1843.

(2d,) That it was incompetent to control or modify the construction of the

articles of roup by production of correspondence between the common agent

and judicial factor, or by any declaration as to the meaning thereof. Steven

son, Feb. 12, 1844, p. 418.

ee Process, III. 14.

I. Parole.

Opinion, that parole evidence of the payment of rent by sales under a trans

action, whereby the landlord was allowed to sell and draw the price of cer

tain sequestrated stock and crop, was competent. Mitchell, Feb. 4, 1845,

p. 382.

In an action for the price of certain goods as having been sold out and out to
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the defender, who alleged that he had merely received them on sale and re

turn, and with leave to return such as were unsaleable ;—Circumstances in

which the Court allowed a proof, hefore answer, of an alleged verbal agree

ment entered into before the course of dealing be^an, that the goods were to

be sent on the terms stated by the defender. Woodrow, Feb. 7, 1845, p.

385.

8. A party who had become liable for arrears of rent due by a tenant, bavin?,

in answer to a demand by the landlord for a certain half-year's rent as in

arrear, produced a receipt for the rent claimed, and a series of consecutive

receipts for each term for the thirteen succeeding years, during which time

no intimation had been made to him by the landlord that this portion of

the rent remained unpaid ;—Held that the landlord was not entitled to

object to his own receipt, and to prove that the rent claimed bad been paid

by a bank draft which had been dishonoured, and that it was still resting-

owing ; the delay of giving intimation of non payment being taken into con

sideration as a material element. Duke of Buccleuch, June 25, 1845, p.

927.

4. A father, who had granted to his daughters a conveyance of heritage ex facie

absolute, proceeding on an admittedly false narrative of a price paid, raised a

declarator to have it found that it was truly one in trust ; and averred that

its real nature was set forth in a back-letter delivered to him by the gran

tees, but which had been lost or abstracted by them from his repositories,—

Held, that trust could be established only by the production, or a proving of

the tenor of the hack-letter, or by the writ or oath of the grantees.—Observed,

that facts and circumstances admitted on record may be sufficient to prove

a trust. Chalmers, June 13, 1845, p. 865.

III. Oath.

See Oath.

IV. .Mjsckllaneous.

1. Where a defender had made a qualified judicial admission, circumstance* in

which the Court held that the qualification did not prevent their looking

to the,evidence in process, aud disposing of the case as one on proof. Miller,

Jan. 21, l«45, p. 283.

2.—(1.) Where a subject was disponed as bounded by " the harbour, with the

pier intervening, upon the west ;'' and the extent of the " pier " was dis

puted : proof allowed, to ascertain what was the extent of the " pier."

(2.) Where a portion of burgh property was sold by public roup, under 3

Geo. IV. c. 91, and pursuant to advertisement as required by that Act; and

the advertisement was referred to in the articles of roup and the disposition:

—Held, in the circumstances, that it was competent to refer to the adver

tisement, to explain an ambiguity in the terms used for describing the bound

aries of the subject in the disposition to the purchaser. Davidson, Jan. 2\

1845, p. 342.

3.—(1.) In an action of assythment and damages by the children of a party

who had been killed hv a stage-coach accident, against the proprietors of the

coach, in which the pursuers had set forth that they had beeu deprived of the

paternal care and support, and had been grievously injured in their feelings,

—Diligence granted to the defenders for recovery of documents, to instruct

that the deceased did not support his family, but had been separated from

them in consequence of his habits, and of an illicit intercourse he carried on ;

and, inter alia, for recovery of a correspondence alleged to have passed be

tween the deceased and the party with whom he had the illicit inter

course.

(2.) Observed, that in granting such diligence the Court were disposing

of the general question of the admissibility (in the event of a jury trial) of the

evidence sought to be recovered. Brash, Feb. 27, 1845, p. 539.
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1. The titles to a certain field described it an being "enclosed by a ditch and

feal dyke," and as being hounded on the north by the " loan at the march-

stones set betwixt the town of Cupar and the heritor of Carslogie,"—the

loan and stones having in course of time disappeared ;—Held, in a question

as to the boundary between Carslogie and the field,

(1st,) Upon the titles, that the ditch and dyke at that part, with a hedge

and trees which had been planted on the dyke, belonged in property to the

proprietor of the field ; and,

(2d,) Upon the proof, that there had been no contrary possession suffi

cient to change the right under the titles. Wilson, Nov. 15, 1844, p. 113.

2. Note of suspension and interdict at the instance of proprietors in a burying-

ground, against the erection therein of a monument to the memory of the

Martyrs of Political Reform in 1793-4, (viz. certain persons who had then

been convicted and punished for sedition,) refused. Paterson, March 4, 1845,

p. 561.

3.—(1.) In a declarator at the instance of the magistrates of a burgh of barony

for determining the property of an open space of ground adjoining the har

bour of the burgh, and situated between it and the town,—A grant to the

bailies, council, feuars, and inhabitants of the haven and harbour, with cus

toms, &c, and the common lones, gaits, wynds, vennels, and common pas

sages to and from the town and haven, held to be a sufficient title to the open

space.

(2.) A party with a bounding title, held to have acquired no right to a

piece of ground beyond his boundary, by the possession of a building upon

it, which had been unchallenged for more than forty years. Magistrates and

Town-Council of St Monance, March 5, 1845, p. 582.

Provision to Wives and Children.

1. By antenuptial contract, the whole goods in communion were provided to

the spouses, and the longest liver of them in liferent, and to the children

in fee, but there was no express exclusion of the legitim : the wife hav

ing survived,— Held that the children were barred by the terms of the

marriage contract from claiming legitim as at their father's death. Fisher's

Trustees, Nov. 19, 1844, p. 129.

2. By antenuptial contract, the husband bound himself and his heirs to invest a

sum for behoof of the wife in liferent in the event of her survivance, and the

children of the marriage in fee, so soon as he or they should be called on to

do so by certain trustees ; and by relative bond of caution, his brother, one of

the trustees, bound himself to pay these provisions in the event of the hus

band failing to implement his obligation in regard to them. The husband

having died insolvent, without having implemented the obligation, or having

been called upon by the trustees to do so ;—Held,

(1st,) That the brother was liable upon the bond ; and,

(2d,) That the wife had a good title to sue Upon it, without the concur

rence of the marriage trustees. Wilson, Nov. 16, 1844, p. 125.

See Husband and Wife—Marriage-Contract.

Public Officer.

1.—(1.) Summons of damages against a procurator-fiscal, setting forth that he

had applied for, and obtained a warrant of apprehension against the pursuer

without sufficient ground or probable cause, held to be irrelevantly laid, in

respect it did not also libel that this had been done maliciously.

(2.) In au action of damages against a procurator-fiscal, on the ground

that, in the course of executing a criminal warrant, the officers to whom he

had committed that duty had imprisoned the pursuer in a cruel and oppres

sive manner;—Held that, as it was not alleged that the wrongous act com

plained of had been done'by the defender's instructions, or with his knowledge,

or that the general directions he had given to the officers were other than

proper and suitable in the circumstances, it was to be regarded as tbe indivi-
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dual act of the officers, which he could not in the circumstance* hsve antici

pated or guarded against, and for which he was not in law responsible. Munre,

Feh. 25, 1845, p. 500.

2. A procurator- fiscal obtained the conrirtion of a party before a Justice of

Peace Court, under the Act 1 and 2 Will. IV. c. 68 : the party was impri

soned in terms of the sentence pronounced by the Justices, but, on presenting

a bill of suspension and liberation to the Court of Justiciary, the sentence

was set aside, and he was liberated from prison : he then raised an actios of

damages against the procurator- fiscal, but neglected to gire him notice of

the action a month before its commencement, in terms of § 17 of the Act;—

Held, that the action was incompetent. Russell, June 25, 1*43, p. 919.

See Pactum Illicilum, 1.

Ranking.

See Bankruptcy, 11.

Reclaiming Note.

See Process, V.

Record.

See Process, II.

Reduction.

See Process, X.

Remuneration.

See Entail, 10.

Reparation.

1. In an action of damages for « illegal, unwarrantable, oppressive, and injuri

ous " conduct, in causing the pursuer to he apprehended and tried in a police

court on a false charge of creating a disturbance, an objection to the rele

vancy of the summons, that it did not allege malice and want of probable

cause, was repelled. Strachan, Dec. 5, 1844, p. 178.

2. In an action of damages for " illegal, unwarrantable, oppressive, ami injurious"

conduct, in causing the pursuer to bo apprehended and tried in a police court

on a false charge of creating a disturbance. —Held that the pursuer did not

require to take an iasue of malice or want of probable cause, the case not

being privileged. Strachan, Feb. 8, 1845. p. 399.

3.—(1.) Summons of damages against a procurator-fiscal, setting forth that he

had applied for, and obtained a warrant of apprehension against the partner

without sufficient ground or probable cause, held to be irrelevantly laid, in

respect it did not also libel that this had been done maliciously.

(2.) In an action of damages against a procurator-fiscal, on the ground

that, in the course of executing a criminal warrant, the officers to whom be

had committed that duty had imprisoned the pursuer in a cruel and oppressive

manner ;— Held that, as it was not alleged that the wrongous act complain* d

dt had been done by the defender's instructions, or with his knowledge, or

that the general directions he had given to the officers were other than proper

and suitable in the circumstances, it was to be regarded as the individual act

of the officers, which he could not in the circumstances have anticipated or

guarded against, and for which he was not in law responsible. Monro, Feb.

25, 1845, p. 500.

4.—(1.) In an action of ansytliment ami dainagea by the children of a party

who bad been killed by a stage-coach accident, against the proprietors of the

coach, in which the pursuers had set forth that they had been deprived of the

paternal care and support, and bad been grievously injured in their feelings,—

Diligence granted to the defenders for recovery of documents, to instruct

that the deceased did not support his family, but had been separated fron

them in consequence of his habits, and of an illicit intercourse he carried on ;

and, inter alia, for recovery of a correspondence- alleged to have panned be

tween the deceased and the party with whom he had the illicit intercourse.

(2.) Observed, that in granting such diligence, the Court were disposing
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of the general question of the admissibility (in the event of a jury-trial) of the

evidence sought to be recovered. Brash, Feb. 27, 1845, p. 539.

Res Judicata.

See Bankruptcy, 14.

Review.

See Process, V.

River.

Question, (1.) Whether a parly had a title to complain of the erection of a

dam-dyke in a river in which he bad no property, in respect of being pro

prietor of stell fishings in the sea at the mouth of it, which were thereby in

jured ?

(2.) Whether it was competent to found upon the Act 1696, c. 33, (re

quiring slaps tor the passage of fish to be inside in all dam-dykes in rivers,)

said Act not being libelled on ? The Court, to avoid this last question,

allowed an amendment of the libel introducing the Act, but found the pur

suer liable in the expenses of a previous discussion thereby rendered unneces

sary, and of such alterations in the defences and record as might in conse

quence be necessary. Muuro, Jan. 31, 1845, p. 358.

Road.

The tolls of a road having been found insufficient to pay the interest of the debt

upon it, and certain of the road trustees who were liable for the debt being

less interested in the road than the others, it was agreed that " a loss of about

£130 per annum" should be made up by these other trustees paying their

several proportions thereof according to their respective valuations;—Held,

(1.) That this agreement did not import an obligation to pay an average

loss of £130 per annum in a series of years, but only an obligation to pay

the loss not exceeding that sum, in each year as it occurred.

(2.) That the nhliirants not being liable singnli in solidum, were not liable

for the loss occasioned by the insolvency of one of their number.

(3 ) That one of the obliuants having sold Ins property, was not thereby

relieved of his obligation. Duke of Montrose, May 30, 1845, p. 759,

Sals.

1. By the articles of roup of a judicial sale, it was declared that Martinmas 184)

should be the purchaser's term of entry, and that be should have right to the

rents " falling due from and after the said terra ;''— Held,

(1st,) That the purchaser was not entitled to the rents payable at Whit

sunday and Candlemas 1844, for crop and year 1843.

(2d,) That it was incompetent to control or modify the construction of the

articles of roup by production ol correspondence between the common agent

and judicial factor, or bv any decluration as to the meaning thereof. Steven

son, Feb. 12, 1845, p. 418.

2. In an action for the price of certain goods as having been sold out and out to

the defender, who alleged that he had merely received them on sale and re

turn, and with leave to return such as were unsaleable ;—Circumstances in

which the Court allowed a proof, before answer, of an alleged verbal agree

ment entered into before the course of dealing began, that the goods were

to be sent on the terms stated by the defender. Woodrow, Feb. 7, 1845, p.

385.

S. A party ordered a cargo of goods of a stipulated qnality, and, on receiving

them, intimated to the vender that they were of an inferior quality, and that

they had been deposited in a bonded warehouse at his risk ; thereafter he re

moved from the warehouse, without legal warrant, and appropriated to his

own use the greater part of the goods )— Held,

(1.) That he was liable for the contract price of the remainder.

(2.) That he could not maintain an action against, the yender for fraudu

lent breach of contract. Ranson, June 3, 1845, p. 813.

4.— A paity brought un action toi the price of potatoes, alleged in the sum-
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mons to have been purchased from him "at the agreed on price of £20, lOt.

per Scots acre, or £16, 8s. per imperial arret" on record the pursuer aver

red that the potatoes were purchased " at the agreed on price per acre,

which, upon a strict construction, means the imperial acre," but that he

restricted his claim to the price mentioned per Scots acre : on a proof he

failed to establish either that the bargain had been made according to the

imperial acre, or that any reference had been made to the standard measure;

—Held, that the bargain as libelled was legal under the Act, 5 Geo. IV. r.

74, § 15, but that it had not been established. Alexander, June 24, 1845,

p. 915.

Schoolmaster.

Circumstances in which held, that a presbytery was bound to apply to the

Commissioners of Supply to fill up a vacancy in the office of parish school

master, in terms of the Act 43 Geo. III. c. 54, § 15. Lord iielbaven, July

16, 1845, p. 1061. * -

Slander.

In an action for libel->—

(I.) Held that a counter-issue was incompetent, proof of which did not

amount to a justification of the whole or a distinct part of the libel ; and ob

served, that by allowing a counter-issue (in such action) the Court pronoun

ced upon its relevancy as a justification.

(2.) Terras of counter-issues, which were disallowed in respect the facts

proposed to be proved under them were too vaguely and loosely set forth.

Lowe, Nov. 16, 1844, p. 117.

Small Debt Court.

See Jurisdiction, 2.

Stamp.

1.—(I.) Held by the Lord Ordinary, and acquiesced in, that an assignation of a

hill and diligence for a consideration must be written upon a deed stamp of

£1, 15s.

(2.) Held by the Court that the subsequent stamping of such assignation

validated diligence which had proceeded in virtue of it while unstamped.

King, Dec. 18, 1844, p. 228.

2. Terms of a letter held to fall within the meaning of the Stamp Act, to be

considered as an order for the payment of money out of a particular fund

which might or might not be available, and being delivered to the payees

named therein, liable as such to stamp duty. Taylor, Feb. 13, 1845, p.

420.

3. Where a written agreement between parties to fight cocks, founded on in a

process, was not stamped,—the Court refused to dismiss a reclaiming note,

on the objection that the agreement not being stamped could not be looked

at, but allowed time to have it stamped. Harvey, Feb. 7, 1845, p. 398.

4. A transfer was written on paper, bearing a stamp-duty of sufficient amount

but on which another deed had been previously engrossed, though never

executed. The testing clause of the transfer bore, that all the words on the

sheet other than those contained in the transfer should be " held pro no*

scripto, and as erased ;"—Held that the transfer was valid. Longmore, July

19, 1845, p. 1098.

Standard Measure.

See Sale, 4.

Statute, Construction of.

Clauses of a local act, and circumstances under which held,

(1.) That the trustees appointed by it, who were empowered to acquire cer

tain lands for the improvement of the navigation of the river Clyde, were not

entitled, by means of the compulsitors conferred by the Act, to take pos

session of part only of the ground belonging to certain proprietor* included

in the plan referred to in the Act, but were bound to take the whole.
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(2.) That an offer by the trustees to purchase certain subjects for the pur

poses of t lie Act, was a taking of them under it, which entitled the pro

prietors to have them valued by a jury. Connell, June 6, 1845, p. 829.

Succession.

1. A father disponed certain heritable subjects to his daughter and her husband

" in conjunct fee and liferent) and the longer liver of tbetn," and to their

eldest son nominatim, his heirs or assignees whatsoever, heritably and irre

deemably, in fee ; the disposition bore to be granted for love and favour, but

by a subsequent deed the husband bound himself to pay a price for the sub

jects, whicli was considerably less than their value ; the wife survived ;—Held

that the fee was vested in the husband, and that as the son was his heir

alioqui successurus in these subjects, and did not obtain them by singular

title from his grandfather, he was bound to collate them with his brothers.

Fisher's Trustees, Nov. 19, 1844, p. 129.

2. Decree of transference refused to be pronounced against the widow of a de

ceased defender, who had received a liferent of his heritable property and a

bequest of certain moveables, his heir and executor having both entered to

his succession respectively. Clelland, Feb. 18, 1845, p. 461.

3. A father bound himself in his second son's marriage contract to pay him

£1000, and further to "put him on an equal footing" with any of his

younger children, by paying or bequeathing to the son the difference between

that sum and any larger sum he might give or bequeath to any of them ; by

the subsequent marriage contract of a daughter, the father bound himself to

pay her an annuity of £200 for life, commencing with her marriage ; in his

settlement, he directed his trustees to divide the reversion of his estate

among bis children on the death of his wife, to whom he gave a liferent of

the whole ;—Held that the son, under his marriage contract, was a creditor

of bis father to the effect of being immediately put on a footing of equality

with his married sister ; that the bequest to him of a share of the reversion,

upon the death of his mother, the liferentrix, was not implement of the fa

ther's obligation ; and that, in order to put him on an equality with his sister,

he was entitled to draw from the trust estate immediately the amount of the

sister's annuities already paid, and prospectively to the amount of such fur

ther annuities, or share of reversion, as she might receive. Threshie, Feb.

1 1, 1845, p. 403.

4.—(1.) In a charter of resignation, which proceeded npon the procnratory in

a deed uf entail, a substitution, which in the entail had stood to " heirs what

soever of the body," was changed to " heirs whatsoever;—Held, that the

destination in the charter was not an alteration of that in the entail, hut that

" heirs whatsoever " was a flexible term ; which was to be construed by the

terms of the entail upon which the charter proceeded as its warrant, and to

which it referred.

(2.) Observed, that a destination in an entail to " heirs whatsoever," in

the event of that destination coming into operation, would not render the

entail inoperative against the heir tn possession, if the succession of heirs-

portioners were excluded. Stirling, May 28, 1845, p. 640.

Summons.

See Process, I.

Superior and Vassal.

1. In a declarator of non-entry—Held,

(1.) That where the pursuer had an exfacie title and was infeft in the su

periority, and there was no competing claimant, the defender (the vassal)

bad no title or interest to object to the pursuer's title :

(2.) That the vassal could not object to, or call for production of the title

of a party whom he or his author had once recognised as superior by taking

an entry from him.

(3.) Ttiat it wasjus tertii for the defender, not being an heir of entail, to
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plead the prohibit ions of an entail against the validity of the converance by

which the pursuer acquired right to the superiority.

(4.) That a title to a specified feu-duty payable " out of certain lands

belonging in property to A B of Barra, with the right of superiority of the

Raid Winds out of which the said feu-duty is payable," was, in the circumstances,

a sufficient title to the superiority of Barra;—and circumstances in wbicb this

held :

(5.) That a procuratory of resignation granted by a party nninfeft wis,

with the title made upon it, validated accretione by the subsequent infeftnient

of the granter. Innes, Nov. 20, 1844, p. 141.

U. Certain lands were acquired by an hospital by disposition in 1735 to ita office

bearers and their successors in office, in which they were infeft base j after

a considerable period (subsequent to the death of the office- bearers in Whose

names infeftnient had passed) the hospital, as a corporation, sold the superi

ority of the lands, assigning to the purchaser the unexecuted procuratory, and

excepting from the conveyance the base infeftment as a right of property be

longing to the hospital is its corporate capacity : In a declarator of non-entry,

brought by the superior,— Held,

(1.) That the superior was not entitled to challenge the base infeftment

as not constituting the hospital the vassal in its corporate capacity, because

the right of the hospital to the property in that character was expressly saved

and reserved in gremio of the superior's own title ; and as the superiority it

self was derived from the hospital as a corporation, the superior could not

challenge its right as a corporation under the disposition 1735, without

thereby impugning his own title.

(2.) That the lands having been disponed to the office-hearers of the hos

pital and their successors in office, the superior was not entitled, on their de

cease, to insist for a composition as on the entry of a singular successor.

Gardner, Jan. 23, 1845, p 286.

3. A and B hud granted an heritnble bond over subjects held by them, as pro

indiviso proprietors, to certain parties, in relief of a cautionary obligation un

dertaken by them to a bank, for a cash-credit to a firm of which B was

partner, on wbicb bond the cautioners were infeft. The bond for the cash

credit having been retired by the firm, the principal obligants, it became ne

cessary that the security in relief should be discharged by the cautioners.

For effecting this, it was requisite that the heir of one of the cautioner*1 who

was dead, should be entered by A and B, the superior of the subjects over

which the security was granted. An application was made by the curator

bonis to A, craving power from the Court, in conjunction with B, to enter

the heir of the cautioner:—Intimation having been ordered to B, and tbe

cautioners consenting, the prayer of the petition was granted. Grant, Dec. 7,

1844, p. 182.

4. Objection, that a Crown charter of resignation was not capable of be

ing recorded in the register of taillies under the statute 1685, c. 22, in re

spect of its not being the " original tailzie," or (holding it to be so) in re

spect it was not granted hy one of " his Majesty's subjects,"— Held to be

obviated by the authority given to record it in a private Act of Parliament.

Stirling, May 28, 1845, p. 640.

Teinds.

1. The proprietrix of an entailed estate obtained decree of valuation of her Minds,

on the footing of the rent paid to her under an existing lease of her lands ; to

this process the Officers of State and the tacksman of the teinds had been

made parties, and it had been objected by the latter, that this lease having

been granted by a predecessor in diminution of the rental and for a grasson,

afforded no criterion of the value of tbe lands ; tbe proprietrix having aul«e-

quently reduced the lease on these grounds, as in contravention of the entail,

tbe Officers of State brought a reduction of the decree of valuation ;—wbicb
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action, in the circumstanees, dismissed. Officers of State, Feb. 27, 1845, p.

542.

2. Circumstances in which held, that the payment for 200 years of " two and

a-half bolls parsonage," from certain lands in one parish to the titular of

another parish, did not give him a right to the whole teinds of these lands,

on the ground that they were rental bolls, in a question with the titular of

the teinds of the parish in which the Jauds were actually situated, and who

was proved to have also drawn teinds from the lands. College of Glasgow,

Jul> 2, 1845, p. 965.

Testament,

1.—(1.) In the administration of a testamentary trust, the trustee made payment

to certain of the special legatees, and also to the residuary legatees, of part of

their provisions under the settlement; a special legatee, who had not been

paid to the same extent as the others, brought an action for the amount of

her provisions ; this action the trustee resisted, on the ground that, till the

truster's debts were paid, there could be no claim for a legacy ; eventually,

however, he agreed to pay her rateably with the others, and to pay her ex

penses of process. In a question, whether the trustee was entitled to state

the expense of this action against tike trust estate, or whether he was person

ally liable therefor,—Circumstances in which held, that he cuultl not so state

it as in a question with the legatee, pursuer of the action, but that having

acted in bona fide, he was entitled to do so as with the other special and the

residuary legatees, it being understood that, if there were funds to pay the

special legatees in full, mid also a residue, the expenses would fall to be paid,

out of the residuary fund.

(2.) A trustee, who, it was declared, should not be liable for omissions or

neglect of diligence, but only for his own intromissions, held not liable for

arrears of rent caused by the want of due care, and by failure to do diligence

on the part of the factor on the trust-estate. Cameron, Nov. 12, 1644, p.

92.

3. A testator directed his trustees to hold his whole succession for the liferent

use of his wife, should she survive him, with power to her to test on it to

a certain extent; and on her death, or on his own, should he survive her, to

divide the residue into two equal shares, and out of the 6rst to pay a legacy

of £200 to his niece, and the balance to his nephew, and to hold the second

for the liferent use of certain parties, and, on the death of the longest liver,

to divide it among the children then surviving of oue of them ;—Held that

the legacy to the nephew vested in him by his survivanco of the testator,

though be predeceased bis wile the lifereotrix. Kilgour, Feb. 14, 1845, p.

451.

3 (1.) Held that a will executed by a Scotchman at St Kitts, written by him

self in ordinary popular language, must, even with regard to a bequest of

funds in Scotland, be interpreted, and the testator's intention judged of, ac

cording to the law of England.

(2.) Opinion indicated, that, by the law of Scotland, a condition adjected

to a bequest must be given effect to, though it appears to have been adjected

from a mistaken notion on the part of the testator as to the extent of his

power, (in wan, Feb 14, 1845, p. 433.

4. Legacy to A, his heirs, executors, or assignees, in the event of B, who life-

rented the subject of it, dying without issue :—A predeceased B, having

assigned the legacy: B afterwards died without issue; in a competition be

tween the executor and the assignee of A, the executor was prefeired, in con

formity with the opinion of a majority of the whole Judges. Bell, May 21,

1845, p. 614.

Title to Pursue or Defend.

1. By antenuptial contract, the husband bound himself and his heirs to invest a

sum for behoof of the wife in liferent in the event of her survivance, and the
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children of the marriage in fee, so soon as he or they should he called on to

do so by certain trustees ; and by relative bond of caution, his brother, one

of the trustees, bound himself to pay these provisions in the event of the

husband failing to implement his obligation in regard to them. The husband

having died insolvent, without having implemented the obligation, or having

been called upon by the trustees to do so ;—Held,

(1st,) That the brother was liable upon the bond ; and,

(2d,) That the wife had a good title to sue upon it, without the concur

rence of the marriage trustees. Wilson, Nov. 16, 1844, p. 125.

2. A creditor who had drawn a dividend in a sequestration, raided action in the

Sheriff-court against the bankrupt, concluding for payment of bis whole debt,

" under deduction of whatever sums the defender may be able to instruct he

has paid to account," and for expenses generally. The bankrupt defended,

pleading that the action was incompetent, and if not, claiming certain deduc

tions from the debt, which were consented to. Decree passed against him

for the balance and for expenses ;—The charge for expenses suspended, on

the ground that the defender was entitled to appear and claim the deductions

which had been allowed, and also to oppose the conclusion for expenses,

which, in an action of constitution, ought to be in the event of opposition

only. Opinion, that drawing a dividend in a sequestration does not bar a

creditor from obtaining at his own expense decree of constitution against the

bankrupt, where he can instruct a proper object for doing so. Rutherford,

Nov. 28, 1844, p. 162.

3. Certain lands were acquired by an hospital by disposition in 17S5 to its office

bearers and their successors in office, in which they were infeft base; after

a considerable period (subsequent to the death of the office-bearers in whose

names infeftment had passed) the hospital, as a corporation, sold the supe

riority of the lands, assigning to the purchaser the unexecuted procnralory,

and excepting from the conveyance the base infeftment as a right of property

belonging to the hospital in its corporate capacity ; In a declarator of non-

entry, brought by the superior,—Held, that the superior was not entitled to

challenge the base infeftment as not constituting the hospital the vassal in

its corporate capacity, because the right of the hospital to the property in thit

character was expressly saved and reserved in greinio of the superior's own

title; and as the superiority title itself was derived from the hospital as a

corporation, the superior could not challenge its right as a corporation under

the disposition 1735, without thereby impugning his own title. Gardner,

Jan. 23, 1845, p. 286.

4. Question, Whether a party had a title to complain of the erection of a dam-

dyke in a river in which be bad no property, in respect of being proprietor

of stell-fishings in the sea at the mouth of it, which were thereby injured?

Monro, Jan. 31, 1845, p. 358.

5. A party directed bis trustees to execute and record an entail of certain lands

in favour of a series of heirs ; the trustees executed the entail, but neglected

to record it, and the first heir in possession granted a security, in contraven

tion of the entail, to one of the trustees ; the next heir of entail, who had in

curred a general representation of the contravener, having become bankrupt,

the trustee on his sequestrated estate brought a reduction of the security, on

the grounds that it was a contravention of the entail, and that the creditor !y

accepting it had violated his duty as trustee;— Held, that be haii no title to

pursue the action, and the reasons of reduction repelled. Brock, June Ift

1845, p. 858.

6. In an action regarding the property of a tract of ground, the pursuer, in the

course of a jury-trial, took an objection to the defender's title to prove pos

session ; the objection having been sustained, a verdict was returned in the

pursuer's favour, but it was subsequently overruled on a bill of exceptions,

and a new trial was granted : at the second trial the pursuer was SDCCessful ;

in disposing of the question of expenses—
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(1.) Held, that the objection to title should have been pressed by the pur

suer to a decision before the trial, and that the defender was therefore not

liable in the expenses of the first trial, though he was not entitled to pay

ment of them.

(2.) Held, that neither was the defender liable in the expenses of the bill

of exceptions, in which he had been successful, but as his success on the

question of title was fruitless, he was not entitled to claim payment of these

expenses. Carnegie, June 5, 1845, p. 826.

Trust.

1. In the administration of a testamentary trust, the trustee made payment to

certain of the special legatees, and also to the residuary legatees, of part of

their provisions under the settlement ; a special legatee, who had not been

paid to the same extent as the others, brought an action for the amount of

her provisions ; this action the trustee resisted, on the ground that, till the

truster's debts were paid, there could be no claim for a legacy ; eventually,

however, he agreed to pay her rateably with the others, aud to pay her ex

penses of process. In a question, whether the trustee was entitled to state

the expense of this action against the trust estate, or whether he was person

ally liable therefor,—Circumstances in which held, that he could not so Mart-

it as in a question with the legatee, pursuer of the artion, but that having

acted in bona ride, he was entitled to do so as with the other special and the

residuary legatees, it being understood that, if there were funds to pay the

special legatees in full, and also a residue, the expenses would fall to be paid

out of the residuary fund.

(2.) A trustee, who, it was declared, should not be liable for omissions or

neglect of diligence, but only for his own intromissions, held not liable for

arrears of rent caused by the waut of tlue care, and by failure to do dili

gence on the part of the factor on the trust estate. Cameron, Nov. 12, 1844,

p. 92.

2.—(I.) Where trustees had powers to sell heritable subjects either publicly or

privately, and at such prices as they thought fit, but no special power to

transact or compromise ;—Held, in an action of count and reckoning, at the

instance of a legatee under the trust, that the sale of a heritable debt below

its nominal value was unchallengeable, the trustees having acted bona Jide

and beneficially for the trust-estate ; and their actings being approved of by

all concerned, except the pursuer, who had a very subordinate interest in the

trust.

(2.) Question, Whether the power of trustees to enter into a transaction,

can be tried in an action of count and reckoning at the instance of a benefi

ciary, or whether a reduction of the transaction is necessary. Clelland, Nov.

20, 1844, p. 147.

. The whole trustees named in a disposition for behoof of married parties and

their children, which contained a power of sale, having died, the Court, on

the application, or with consent, of all the parties beneficially interested, ap

pointed trustees under the disposition, " with the whole powers thereby con

ferred on the original trustees now deceased, they always finding caution be

fore extract, in terms of the A.S. anent factors." Glasgow, Dec. 6, 1844,

p. 178.
(1.) Terms of 8 clause in a trust-deed, by which a party not named in tlm

dispositive clause along with the other trustees, was held validly nominated

a trustee.

(2.) Held that erasures in the names and designations of three out of se

ven trustees, in favour of whom, and the survivors or survivor of them, the

major part alive and accepting being a quorum, the trust was conceived, were

not in substantialibus. Robertson, Dec. 20, 1844, p. 236.

Circumstances in which a factor upon a trust-estate was appointed on the

joint application of two claimants of the residue of the estate, during the de-i
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pendente of a process raited for the reduction of the titles of the heir-at-

law, who was in possession of the heritage of the truster, and maintained

that the trust had lapsed, and was ineffectual. Brown, May 29, 1645, p.

745.

6. A father, who had granted to his daughters a conveyance of heritage ex facie

absolute, proceeding on an admittedly false narrative of a price paid, raised a

declarator to have it found that it was truly one in trust ; and averred that

its real nature was set forth in a hack-letter delivered to him by the grantees

but which had been lost or abstracted by them from his repositories,—Held,

that trust could be established only by the production, or a proving of the

tenor of the back-letter, or by the writ or oath of the grantees.—Observed,

thut facts and circumstances admitted on record may be sufficient to prove a

trust. Chalmers, June 13, 1845, p. 865.

7. In a multiplepoinding as to a trust-fund, expenses, in the particular case, re

fused to be allowed out of the fund ; and Observed, that it was a common

conception that all parties who attack a trust-fund were to get their ex

penses out of it, but that they do so at their own risk. Allan, June 20,

1845, p. 908.

8. Testamentary trustees, who, by the trust-deed, were specially exempted from

liability for the insolvency of factors, or for omissions, and declared liable

each only for his own actual intromissions, were called to account by a bene

ficiary for a loss arising from the bankruptcy of a factor, whom tbey had

allowed to retain, without security, a large sum uplifted by him on the part

of the trust. An issue was sent to trial, whether the trustees bad allotted

the sum to pass into and remain in the factor's bands " wrongfully, and in

contravention of their duty as trustees ;" and the Judge directed the jury,

that they were liable only if proved to have been guilty of "gross and culpa-

ble negligence ;''—An exception against this direction disallowed. Home,

July 10, 1845, p. 1010.

See Bankruptcy, 16.

Trustee.

See Bankruptcy.

Valuation.

See Teinds.

Vesting.

1. A party, in fulfilment of a bargain between him and his former wife, from

whom he had been separated by divorce, and as a part of the consideration

for her having conveyed certain lands, belonging to her, to him and the chil

dren of the marriage in their order, granted a bond of provision to the

younger children of the marriage nomination, binding himself to make pay

ment to them equally among them and the heirs of their respective bodies,

and the survivors and survivor of them, of £4000, at the first term after ike

decease of the longest liver of him and his said former wife : the bond further

bore to have been instantly delivered for the use and benefit of the grantees

the father having died, and having been survived by the mother of the chil

dren,—Held, on a construction of the above, and other provisions and clauses

contained in the bond, that the children's interest in the bond had vested in

them at their father's death. Allardice, Jan. 31. 1845, p. 362.

2. A testator directed his trustees to hold his whole succession for the liferent

use of his wife, should she survive him, with power to her to test on it to a

certain extent; and on her death, or on his own, should he survive her, to

divide the residue into two equal shares, and out of the first to pay a legacy

of £200 to his niece, and the balance to his nephew, and to hold the second

for the liferent use of certain parties, and, on the death of the longest liver,

to divide it among the children then surviving ot one of them ;— Held that

the legacy to the nephew vested in bim by bis snrvivance of the tesiator,

though he predeceased his wife the liferentrix. Kilgour, Feb. 14, 1845, p.

45,1.
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3. Legacy to A, his heirs, executors, or assignees, in the event of B, who life-

rented the subject of it, dying without issue :—A predeceased B, having

assigned the legacy: B afterwards died without issue: in a competition be

tween the executor and assignee of A, the executor was preferred, in con

formity with the opinion of a majority of the whole Judges, Bell, May 21,

1845, p. 614.

Warrandice.

The proposal for a life insurance and relative declaration, which formed the

basis of the contract in the policy subsequently granted, contained a declara

tion that the party had no disease, or symptom of disease, and was then in

good health, and ordinarily enjoyed good health, and that no material circum

stances or information touching health or habits of life with which the insurers

ought to be made acquainted was withheld :—Held that this imported a war

ranty only to the effect that the declarant was and had been, according to her

own knowledge and reasonable belief, free from any disease, or symptom of

disease, material to the risk, and did not import a warranty against any latent

imperceptible disease that could only be discovered by post mortem examina

tion, or from symptoms disclosing themselves at an after period of time.

Hutchison, Feb. 21, 1845, p. 467.

Witness.

A witness who had failed to appear at a jury-trial, to which he had been cited,

was subsequently ordered by the Court to appear at the bar, when he alleged

illness as his excuse ; after a proof of his allegations,—The Court, holding

that he had failed to substantiate any such indisposition as should have pre

vented his attendance, and that at all events he ought, in the circumstances,

to have intimated bis inability to attend to the agent in the cause, fined him

£20, and found him also liable to the party who had cited him, in the expense

in regard to this proof. Donald, Jan. 17, 1845, p. 273.

Writ.

(1.) Terms of a clause in a trust-deed, by which a party not named in the dispo

sitive clause along with the other trustees, was held validly nominated a

trustee.

(2.) Held that erasures in the names and designations of three out of se

ven trustees, in favour of whom, and the survivors or survivor of them,

the major part alive and accepting being a quorum, the trust was conceived,

were not in substantialibus-

(8.) Held that a statement in a deed, that it was holograph of the granter,

was prima facie evidence that it was so, and threw the burden of proving the

contrary upon the challenger, but that such statement afforded no presump

tion that words written upon erasures were also holograph.

(4 ) Opinion that erasures in substantialibus did not vitiate a holograph

deed, if proved that the writing superinduced was also holograph.

(5.) Question whether the doctrines of approbate and reprobate, and ho

mologation, applied to a deed vitiated by erasure in rubstantialibus. Robert

son, Dec. 20, 1844, p. 236.

2. Ruled, that where the granter of a holograph deed bearing a certain date was

proved to have become insane at a period subsequent thereto, and died insane,

there is no legal presumption that the deed was executed during insanity ;

but the party founding on the document is bound to support or adminiculate

its date, which he may do by facts and circumstances of an indirect nature ;

and the deed itself, and the date expressed in it, are not to be thrown out of

consideration. Waddel, May 13—16, 1845, p. 605.

Wrongous Imprisonment.

See Reparation.
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